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Commonwealth  v.  Carter  Cooney. 
Same  v,  Frank  Brooks. 

Criminal  Law — ^Indictment. 

To  charge  a  person  named  In  an  Indictment  with  ''being  a  tavern 
keeper"  is  not  charging  that  such  person  was  a  licensed  tavern  keeper. 

Criminal  Pleading — Indictment. 

When  it  is  sought  in  an  indictment  to  hold  a  person  liable  for  a  pen- 
alty prescribed  alone  against  such  as  are  licensed,  the  facts  which  ren- 
der him  liable,  and  not  the  pleader's  conclusion  from  those  facts,  must 
be  stated. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

January  4,  1876. 

Opinion  by  Judge  Cofer  : 

There  is  no  averment  in  either  of  these  indictments  showing 
that  the  defendant  therein  was  a  licensed  tavern  keeper.  The  lan- 
guage in  such  is  "he  being  a  tavern  keeper"  continued  to  keep 
said  tavern  for  over  a  month  thereafter,  and  did  negligently  and 
unlawfully  fail  and  refuse,  etc.  This  language  does  not  amount 
to  an  averment  that  the  defendants  were  at  the  time  tavern  keep- 
ers, but  is  a  simple  recital  of  a  fact  assumed  to  exist.  Facts  neces- 
sar)'  to  be  stated  in  an  indictment  should  be  directly  and  positively 
averred  and  should  not  be  stated  by  way  of  recital,  argument  or 
inference. 

But  aside  from  this  objection  it  seems  to  this  court  that  the  in- 
dictments are  defective  in  another  particular.  If  the  averment  had 
been  that  the  defendants  were  tavern  keepers,  the  indictmehtj^  would 
still  be  fatally  defective.  No  one  is  amenable  to  the  statute  under 
which  the  indictments  were  found  unless  he  has  been  licensed 
by  the  proper  authority  to  keep  a  tavern,  and  it  should  have  been 
averred  that  they  were  licensed,  and  the  style  of  the  court  or  other 
authority  granting  the  license  should  have  been  stated,  so  that  the 
court  could  have  seen  as  matter  of  law  on  the  face  of  the  indict- 
ments that  the  defendants  were  licensed  tavern  keepers. 
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It  is  true  that  one  not  licensed  as  such  is  not,  in  contemplation 
of  law,  a  tavern  keeper;  but  when  it  is  sought  to  hold  a  person 
liable  for  a  penalty  denounced  alone  against  such  as  are  licensed, 
the  facts  which  render  him  liable,  and  not  the  pleader's  conclusion 
from  those  facts,  must  be  stated. 

No  one  is  administrator  of  the  rights  and  credits  of  an  intestate 
unless  he  has  been  appointed  by  legal  authority;  yet  he  cannot 
maintain  a  suit  on  a  cause  of  action  which  accrued  to  his  intestate 
without  setting  forth  the  fact  of  his  appointment  by  the  proper 
authority. 

If  the  commonwealth  need  not  aver  that  one  indicted  as  a  tavern 
keeper  has  been  licensed,  but  may  stop  with  the  simple  averment 
that  he  is  a  tavern  keeper,  if  he  pleads  not  guilty,  and  so  puts  the 
commonwealth  to  the  proof,  evidence  must  be  adduced  to  prove 
facts  not  alleged,  or  the  prosecution  must  fail.  It  is  an  old  and 
familiar  rule  of  criminal  pleading  that  if,  conceding  all  the  allega- 
tions of  facts  contained  in  the  indictment  to  be  true,  the  defendant 
may  nevertheless  be  innocent,  the  indictment  is  bad.  The  indict- 
ments in  these  cases  are  bad  under  that  rule,  and  the  judgment 
must  be  aMrmed, 

T.  E.  Moss,  for  appellant. 


Thomas  Sapp,  et  al.,  v.  Commonwealth. 

Criminal  Law — Arrest  of  Judgment. 

When  an  Indictment  states  facts  constituting  a  public  offense  within 
the  Jurisdiction  of  the  court,  however  defective  or  irregular  the  indict- 
ment may  be,  a  motion  in  arrest  of  Judgment  should  be  overruled. 

Conspiracy. 

If  two  or  more  persons  act  pursuant  to  an  understanding  between 
them  to  accomplish  a  common  design  to  shoot,  or  even  to  engage  in  a 
rencounter  with  another,  then  each  is  responsible  for  what  the  other 
did  in  furtherance  of  the  common  object. 

Instructions. 

Mere  omissions  to  give  the  whole  law  in  instructions  in  the  record 
might  be  presumed  to  have  been  cured  by  missing  instructions;  but 
when  those  in  the  record  are  necessarily  inconsistent  with  the  law  of 
the  case  the  cause  will  be  reversed  because  the  instructions  were  in- 
consistent with  each  other. 
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APPEAL  FROM  MARION  CIRCUIT  COURT. 

January  5,  1876. 
Opinion  by  Judge  Cofer  : 

The  indictment  states  facts  constituting  a  public  offense  within 
the  jurisdiction  of  the  Marion  Circuit  Court,  and  however  defective 
or  irregular  the  indictment  may  be,  the  judgment  could  not  have 
been  properly  arrested.    Sec.  271,  Criminal  Code. 

In  the  second  instruction  given,  the  jury  were  told  that  if  either 
Martin  or  Sapp  brought  on  the  difficulty,  or  voluntarily  engaged 
in  it,  they  could  not  rely  upon  self-defense  as  an  excuse  for  the 
shooting,  unless  at  the  time  they  did  the  shooting  they  had  aban- 
doned the  idea  of  engaging  in  it,  and  in  good  faith  had  withdrawn 
from  it.  This  deprived  both  of  the  right  of  self-defense  if  either 
brought  on  the  difficulty,  or  voluntarily  entered  into  it,  unless  both 
had  in  good  faith  withdrawn.  No  question  as  to  whether  the  de- 
fendants had  conspired  together  or  were  acting  in  concert  was 
submitted  to  the  jury,  and  the  court  had  no  right  to  assume  that 
they  were,  and  thereby  hold  each  liable  for  the  conduct  of  the  other. 
If  they  acted  pursuant  to  an  understanding  between  them  to  ac- 
complish a  common  design  to  shoot,  or  even  to  engage  in  a  ren- 
counter with  Newcombe,  then  each  would  be  responsible  for  what 
the  other  did  in  furtherance  of  the  common  object;  but  unless  such 
was  the  fact,  each  was  responsible  alone  for  his  own  conduct,  and 
could  only  lose  his  right  to  act  in  defense  of  his  own  person  if  he 
brought  on  the  difficulty  or  voluntarily  entered  into  it;  and  if  he 
did  either,  he  might  regain  the  right  to  defend  himself  if  he  in 
good  faith  withdrew,  although  the  other  may  not  have  done  so. 
The  court  also  erred  in  this  instruction  in  assuming  that  the  de- 
fendants did  the  shooting. 

Instructions  3,  4  and  5,  given  by  the  court,  are  not  copied  in  the 
record,  although  made  part  of  the  bill  of  exceptions ;  and  it  is  in- 
sisted that  we  must  presume  they  were  correct  and  that  they  cured 
any  error  in  the  instructions  given.  The  second  instruction  cannot 
be  presumed  to  have  been  withdrawn  by  those  afterwards  given 
and  which  are  missing  from  the  second,  and  it  is  not  perceived  how 
the  errors  in  that  instruction  could  have  been  otherwise  cured.  If 
the  missing  instructions  corrected  the  errors  to  which  we  have 
adverted,  they  were  necessarily  inconsistent  with  the  second ;  and 
this  of  itself  would  be  sufficient  ground  for  a  reversal  of  the  judg- 
ment,    ilere  omission  to  give  the  whole  law  might  be  presumed 
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to  have  been  cured  by  missing  instructions,  but  when  the  instruc- 
tions which  appear  in  the  record  are  necessarily  inconsistent  with 
the  law  of  the  case,  if  we  presume  the  missing  instructions  were 
correct,  we  are  still  bound  to  reverse  because  the  instructions  were 
inconsistent  with  each  other. 

The  judgment  is,  therefore,  reversed,  and  the  cause  is  remanded 
for  further  proceedings. 

C,  S.  Hill,  for  appellants.     T.  E.  Moss,  for  appellee. 


Bank  of  Louisville  v.  Andrew  Smothers,  et  al. 

Attachment — Indorser  and  Surety. 

The  absence  of  principals  from  the  state  is  a  ground  for  an  attach- 
ment against  the  property  of  an  endorser  or  surety  not  absent  from 
the  state  or  participating  in  any  fraud. 

Surety  Liability. 

A  surety  undertakes  to  pay  the  debt  of  his  principal  and  does  it  with 
the  knowledge  that  the  law  will  authorize  an  attachment  against  his 
property  if  his  principal  does  any  of  the  acts  which  the  law  declares 
shall  authorize  such  a  proceeding. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

January  6,  1876. 

Opinion  by  Judge  Cofer  : 

The  appellee,  Andrew  Smothers,  was  bound  as  indorser  and 
surety  for  the  Lanes  for  large  sums  of  money.  About  January, 
1870,  the  Lanes,  who  it  seems  were  large  traders  in  stock  to  the 
southern  market,  left  the  state  with  a  large  number  of  mules  to 
be  sold  in  the  south.  About  the  ist  of  February  of  that  year  their 
creditors  began  to  sue  out  attachments  against  them  and  their 
surety,  Smothers,  on  the  ground  that  they  and  he  had  removed  a 
material  part  of  their  property  out  of  this  state,  not  leaving  therein 
enough  to  satisfy  their  debts,  that  they  had  left  the  county  of  their 
residence  to  avoid  the  service  of  process,  and  so  concealed  them- 
selves that  process  could  not  be  served  on  them,  and  were  fraud- 
ulently selling  their  property  or  permitting  it  to  be  sold  to  cheat, 
hinder  and  delay  their  creditors. 

All  the  grounds  of  attachment  were  denied ;  enough  was  proved, 
however,   to  warrant  the  attachments   against  Lane;   but   in   the 
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opinion  of  this  court  the  evidence  fails  to  show  any  act  of  Smothers 
authorizing  the  attachments  against  him. 

On  the  4th  of  January,  1872,  Joseph  Smothers  and  others,  chil- 
dren of  A.  Smothers,  filed  their  petition,  claiming  to  be  the  owners 
of  twenty-four  mules  attached  as  the  property  of  their  father,  and 
which  they  claimed  had  been  purchased  with  money  belonging 
to  them,  which  was  in  the  hands  of  their  father  as  their  guardian. 
They  also  claimed  that  between  1857  21^^  ^859,  their  father  had 
purchased  a  tract  of  land  of  one  Gudgell,  and  that  their  maternal 
grandfather  had  furnished  $3,800  towards  paying  for  it  under  an 
agreement  between  him  and  their  father  that  the  title  to  so  much 
of  the  tract  as  that  sum  would  pay  for  should  be  secured  to  them. 
They  likewise  claimed  that  their  grandfather  furnished  $500,  to 
be  used  toward  paying  for  another  tract  of  land  purchased  by  their 
father,  with  the  distinct  understanding  and  agreement  that  as  much 
of  said  land  as  said  sum  would  pay  for  was  to  be  conveyed  to  their 
mother.    This  they  say  occurred  as  much  as  twenty  years  ago. 

They  alleged  that  their  mother  was  dead,  and  that  their  father 
had  taken  the  title  to  both  tracts  to  himself  without  the  knowledge 
or  consent  of  their  mother  or  of  themselves.  The  petitioners  were 
all  infants  when  these  things  occurred;  and  all,  except  one,  were 
infants  or  married  women  when  the  petition  was  filed  and  during 
the  prior  pendency  of  these  suits.  They  asked  to  have  so  much  of 
the  land  purchased  of  Gudgell  as  $4,300  would  pay  for  at  the  pur- 
chase price,  which  was  $57.50  per  acre,  adjudged  to  them. 

The  circuit  court  on  final  hearing  adjudged  the  mules  and  $4,300 
worth  of  the  land  at  the  purchase  price  to  the  petitioners,  and  also 
adjudged  to  Andrew  Smothers  a  homestead  in  the  tract  on  which  he 
resided.  From  these  judgments  the  Bank  of  Louisville  and  North- 
era  Bank  of  Kentucky  prosecute  this  appeal,  and  Andrew  Smothers 
prosecutes  a  cross-appeal  to  reverse  the  order  sustaining  the  attach- 
ments. 

As  only  the  two  banks  are  appellants,  the  cross-appeal  does  not 
call  in  question  the  correctness  of  the  order  sustaining  the  other 
attachments.  The  matter  of  the  homestead  may  be  readily  disposed 
of.  Smothers  by  an  appropriate  petition,  claimed  the  exemption, 
and  the  plaintiflFs  admitted  that  he  was  a  bona  fide  housekeeper,  and 
the  evidence  is  sufficient  to  show  that  he  was  residing  on  the  land. 

The  evidence  tends  to  prove  that  the  mules  attached  were  pur- 
chased with  funds  belonging  to  his  children,  in  the  hands  of  A. 
Smothers  as  their  guardian.    A  short  time  before  the  attachments 
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were  sued  out  it  is  claimed  that  the  mules  were  surrendered  to  Jo- 
seph Smothers,  one  of  the  children  who  had  about  that  time  arrived 
at  21  years  of  age,  to  be  fed  and  sold,  and  the  proceeds  to  be  divided 
between  himself  and  his  brothers  and  sisters.  The  mules  had  been 
purchased  by  and  were  in  the  possession  of  A.  Smothers  from  one  to 
two  years  before  the  alleged  surrender  of  them  to  Joseph,  and  they 
continued  on  his  farm  afterwards  without  any  visible  change  of  pos- 
session, and  were  there  when  they  were  seized  under  the  attachments 
about  the  first  of  February,  1870. 

Joseph  did  not  disclose  the  claim  afterward  asserted,  but  under- 
took with  the  sheriff  to  keep  the  mules,  and  did  so,  and  afterwards 
presented  to  the  court  his  account  for  keeping  them,  and  was  pres- 
ent when  the  amount  to  be  paid  him  was  fixed  by  the  court;  and  his 
father  was  sworn  as  a  witness  on  that  occasion,  as  we  suppose,  on 
the  question  of  the  amount  of  compensation  to  be  paid ;  but  neither 
on  that  occasion  or  on  any  other,  as  far  as  the  record  shows,  until 
the  presentation  of  the  claimant's  petition  nearly  two  years  after  the 
mules  were  levied  on,  was  made  known  the  claim  of  the  children. 
Joseph  bought  the  mules  when  sold  under  an  order  made  by  the 
county  judge  and  paid  for  them  before  filing  their  petition. 

The  mules  cost,  as  Andrew  Smothers  testifies,  about  $1,320,  and 
from  the  time  of  the  purchase  to  about  or  a  little  before  the  time  it 
is  claimed  they  were  surrendered  to  Joseph,  they  seem  to  have  been 
kept  at  the  cost  of  the  father. 

As  between  Andrew  Smothers  and  the  children,  it  may  be  that 
their  money  having  been  invested  in  the  mules  they  would  be  entitled 
in  equity  to  the  increase  in  their  value,  paying  the  actual  cost  of 
keeping  them ;  but  as  against  Andrew  Smothers's  creditors,  they  are 
at  most  only  entitled  to  the  cost  of  the  mules.  As  to  that  sum, 
Andrew  Smothers  held  the  mules  in  trust  for  his  children  because 
of  his  misappropriation  of  their  money  in  purchasing  thetn;  but 
whatever  increase  in  value  may  have  been  produced  by  feeding 
and  pasturing  them  belongs  in  equity  to  Smothers's  creditors;  and 
the  court,  therefore,  erred  in  adjudging  to  the  appellees  more  than 
the  cost  of  the  mules. 

So  far  as  the  claim  for  the  $500  alleged  to  have  been  furnished 
by  Potts  to  aid  in  paying  for  the  one  hundred  acres  of  land  is  con- 
cerned, we  think  the  appellees  failed  to  make  out  their  case.  They 
do  not  allege  that  it  was  furnished  to  pay  for  the  Gudgell  land,  or 
that  there  was  any  subsequent  arrangement  to  have  it  secured  in 
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that  tract,  and  there  is  no  sufficient  evidence  to  sustain  the  allega- 
tion if  made. 

As  to  the  $3,800  alleged  to  have  been  furnished  by  Potts  toward 
pacing  for  the  Gudgell  tract,  the  evidence  is  somewhat  stronger. 
Gordon  testifies  that  he  wrote  for  Andrew  Smothers,  in  1859,  an 
instrument  to  secure  to  his,  Smothers's,  children  some  $4,000,  more 
or  less.  Ledford  swears  that  in  1859  or  '60  h«  heard  Andrew 
Smothers  read  a  deed  from  himself  to  his  children  for  a  part  of  a 
tract  of  land  called  the  English  land,  which  we  understand  to  be  the 
same  as  the  Gudgell  land;  that  the  impression  left  upon  his  mind 
by  the  reading  of  the  deed  was  that  it  conveyed  to  them  land  to  the 
amount  of  money  furnished  by  their  grandfather  Potts,  toward  pay- 
ing for  it.  He  says  Andrew  Smothers  then  said  that  be  had  agreed 
with  Potts  to  lay  out  the  money  for  land  for  the  benefit  of  his  chil- 
dren, and  that  he  then  gave  the  deed  to  his  eldest  son,  James,  and 
charged  him  to  have  it  recorded.  (Ledford  is  brother-in-law  to  A. 
Smothers  and  unde  to  his  children.) 

James  Smothers,  brother  to  Andrew,  says  he  was  present  when 
the  deed  was  written  by  Gordon,  and  says  that  he  understood  at  the 
time  that  it  was  for  the  Gudgell  land,  and  that  it  was  bound  to  the 
children  for  the  amount  furnished  by  Potts,  which,  as  near  as  he  can 
recollect,  was  said  to  be  about  $4,300.  He  also  understood  that  the 
shares  of  such  of  the  children  as  died  should  go  to  the  survivors. 

Andrew  Smothers  testified  that  after  the  death  of  his  wife,  James 
Potts  furnished  him  $3,800  toward  paying  for  the  Gudgell  land 
under  a  distinct  understanding  and  agreement  that  so  much  of  the 
land  as  that  sum  would  pay  for  was  to  be  secured  to  the  children ; 
and  he  thinks  the  $500  before  referred  to  were  embraced  in  the 
agreement;  that  he  was  to  give  the  children  a  deed  or  lien  on  the 
land  for  $4,300,  which  he  did ;  that  he  made  a  deed  deeding  the  land 
to  them  for  the  amount  of  money ;  and  that  the  names  of  the  children 
were  mentioned  in  the  deed,  and  it  provided  that  if  any  of  them  died 
without  will  or  under  age  the  share  of  that  one  should  go  to  the 
others-  He  also  proves  that  he  delivered  the  writing  to  his  son, 
James,  and  directed  it  to  be  recorded,  but  he  had  failed  to  have  it  re- 
corded ;  that  James  was  dead  and  the  deed  could  not  be  found. 

Xo  reference  is  made  to  this  deed  in  the  petition  of  appellees,  but 
it  is  satisfactorily  established  that  there  was  a  writing  of  some  kind, 
cither  conveying  to  the  children  a  portion  of  the  land  equal  to  the 
proportion  of  the  purchase  money  furnished  by  their  grandfather,  or 
giving  them  a  Hen  on  it  to  secure  that  amount.    We  incline  to  the 
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opinion  that  the  writing  was  a  deed  conveying  to  the  children  as 
much  of  the  land  as  the  $5,800  would  pay  for  at  $57.50  per  acre, 
and  the  court  did  not  err  in  adjudging  to  them  that  quantity  of  land. 

The  deed,  when  signed  by  Andrew  Smothers  and  delivered  to 
James,  operated  to  invest  the  grantees  with  at  the  least  an  equitable 
title  to  the  land  intended  to  be  conveyed.  The  deed  not  having  been 
recorded  would  have  been  invalid  as  to  any  bona  fide  purchaser  for 
value  without  notice,  but  the  failure  to  record  the  deed  did  not  divest 
the  equity  created  by  it;  and  notice  of  that  equity  having  been 
brought  home  to  the  appellants  before  they  had  succeeded  in  acquir- 
ing a  legal  title  to  the  land  or  its  proceeds,  they  cannot  now  recover 
it  over  the  superior  equity  of  the  grantees  in  the  deed.  This  was 
in  effect  decided  in  Low  &  Whitney  v,  Blinco,  et  al,,  10  Bush  331. 

The  only  remaining  question  is  whether  the  attachments  sued  out 
by  the  appellants  were  properly  sustained.  As  already  stated,  the 
evidence  fails  to  show  any  fact  which  authorized  an  attachment 
against  Andrew  Smothers  alone,  but  it  shows  abundant  grounds  as 
against  the  Lanes,  who  were  jointly  bound  with  Smothers,  and  seem 
to  have  been  principals  in  the  debts.  The  question  is  thus  presented 
whether  the  acts  of  the  Lanes,  although  sufficient  to  warrant  at- 
tachments against  their  property,  will  also  be  sufficient  to  sustain  an 
attachment  against  the  property  of  Smothers. 

It  is  maintained  that  they  will  not,  (i)  because  the  attachments 
against  Lane  have  been  discharged  under  an  adjudication  in  bank- 
ruptcy, (2)  because  the  statute  does  not  authorize  an  attachment 
against  one  obligor  on  account  of  acts  done  by  another,  and  (3)  be- 
cause if  the  statute  does  so  provide  it  is  unconstitutional. 

Within  less  than  four  months  from  the  date  of  the  attachments 
against  Lanes  they  were  adjudged  to  be  bankrupts,  and  on  the 
motion  of  their  assignee  the  attachments  were  discharged  as  to  them 
and  their  property.  The  grounds  for  the  attachments  having  been 
shown  by  the  evidence  to  have  existed  when  they  were  sued  out, 
it  is  not  perceived  how  the  subsequent  discharge  of  the  attachments 
under  the  bankrupt  law  can  affect  the  question  whether  attachments 
against  the  property  of  Smothers  were  authorized  on  account  of 
acts  of  his  co-obligors.  If  the  attachments  can  be  sustained  against 
Smothers  it  must  be  on  account  of  the  existence  of  the  facts  which 
authorized  attachments  against  Lane;  and  the  right  to  the  attach- 
ment against  him  having  once  existed,  it  cannot  be  lost  on  account  of 
the  bankrupt  law,  which  operated  alone  upon  the  attachment  against 
Lane. 
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Whether  the  statute  authorizes  an  attachment  against  one  co- 
obligor  on  account  of  acts  done  by  another  is  a  question  of  more 
difficulty.  Sec.  221,  of  the  Civil  Code  provides  that  the  plaintiff  in  a 
civil  action  may  have  an  attachment  against  the  property  of  the  de- 
fendant in  the  cases,  and  upon  the  grounds  here  stated ;  Jn  an  action 
for  the  recovery  of  money,  where  the  action  is  against 

1.  A  defendant  or  several  defendants,  who,  or  some  one  of  whom, 
is  a  foreign  corporation  or  a  non-resident  of  the  state. 

2.  Who  has  been  absent  from  the  state  for  four  months. 

3.  Who  has  departed  from  the  state  with  intent  to  defraud  his 
creditors. 

4.  Who  has  left  the  county  of  his  residence  to  avoid  the  service 
of  a  summons. 

5.  Who  so  conceals  himself  that  a  summons  cannot  be  served 
upon  him. 

6.  Who  is  about  to  remove  or  has  removed  his  property,  or  a 
material  part  thereof,  out  of  this  state,  not  leaving  enough  therein 
to  satisfy  the  plaintiff's  claim  or  the  claims  of  said  defendant's  cred- 
itors. 

7.  WTio  has  sold,  conveyed  or  otherwise  disposed  of  his  prop- 
erty, or  suffered  or  permitted  it  to  be  sold,  with  the  fraudulent  intent 
to  cheat,  hinder  or  delay  his  creditors. 

8.  Who  is  about  to  sell,  convey  or  otherwise  dispose  of  his  prop- 
erty with  such  intent. 

By  an  amendment  to  this  section  approved  March  10,  1856,  it 
is  provided  that  the  non-residence  of  one  or  more  defendants  shall 
be  no  cause  for  attachment  against  the  separate  property  of  any  of 
the  defendants  who  are  residents  of  this  state.  This  amendment 
would  seem  to  be  a  legislative  construction  of  the  provisions  of 
Sec.  221,  and  the  legislature  having  amended  that  section  so  as  to 
prevent  the  non-residence  of  a  part  of  the  defendants  from  being 
made  grounds  for  an  attachment  against  those  who  are  residents, 
seems  clearly  to  indicate  the  purpose  of  that  branch  of  the  govern- 
ment to  authorize  an  attachment  against  the  property  of  all  the  de- 
fendants, whenever  any  one  of  them  had  been  guilty  of  an  act  which, 
under  sub-divisions  2,  3,  4,  5,  6,  7,  8,  authorizes  an  attachment 
against  his  property;  and  it  was  so  held  by  this  court  in  Mills  v, 
Br  Oram,  et  al,,  2  Met.  404.  That  case  was  decided  in  1859,  yet  no 
change  has  been  since  made  in  the  statute,  and  we  feel,  therefore, 
tiiat  the  question  is  concluded  so  far  as  the  courts  are  concerned ;  and 
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if  the  rule  be  harsh  or  unjust  the  legislature,  and  not  the  judiciary, 
must  provide  the  necessary  modification. 

Because  we  feel  that  the  subject  is  concluded  by  legislative  as  well 
as  judicial  construction,  and  for  that  reason  alone,  we  must  hold  that 
the  grounds  for  the  attachment  were  fully  made  out.  We  do  not 
think  the  statute  is  unconstitutional.  The  legislature  has  power  to 
regulate  the  remedy  of  suitors,  and  may  make  such  acts  as  it  chooses 
to  designate  grounds  for  attachment;  indeed  it  might  authorize  an 
attachment  whenever  a  debt  is  past  due,  without  requiring  the  allega- 
tion or  proof  of  any  other  fact.  The  surety  undertakes  to  pay  the 
debt  and  he  undertakes  it  with  a  knowledge  that  the  law  will  au- 
thorize an  attachment  against  his  property  if  his  principal  shall  do 
any  of  the  acts  which  the  law  has  declared  shall  authorize  such  a 
proceeding,  and  however  harsh  the  remedy  may  seem,  it  is  one  the 
legislature  had  undoubted  power  to  give. 

We  are,  therefore,  of  the  opinion  that  the  judgment  must  be 
affirmed  on  the  cross-appeal.  But  on  the  original  appeal  the  judg- 
ment must  be  reversed,  and  the  cause  is  remanded  with  directions  to 
subject  the  proceeds  of  the  sale  of  the  mules  in  excess  of  $1,320, 
and  all  the  land  known  as  the  Gudgell  tract  except  so  much  as 
$3,800  will  pay  for  at  $57.50  per  acre.  The  judgment  setting  apart 
a  homestead  to  Andrew  Smothers  is  affirmed, 

Ap person  &  Reid,  A.  Duvall,  for  appellant. 

Turner  &  Corneilson,  Nesbitt  &  Gudgell,  for  appellees. 


William  Ran  v.  Commonwealth. 

Criminal  Law — Indictment. 

In  an  indictment  for  the  unlawful  sale  of  malt  liquor  to  a  minor 
without  the  written  consent  of  the  father  or  guardian^  it  is  not  neces- 
sary to  aver  that  such  minor  is  not  the  child  of  the  accused,  especially 
where  the  surname  of  the  child  and  father  are  not  the  same. 


APPEAL  FROM  WOODWARD  CIRCUIT  COURT. 

January  15,  1876. 

Opinion  by  Judge  Cofer: 

It  is  averred  in  the  indictment  that  William  Ran  unlawfully  sold 
and  furnished  malt  liquor,  to  wit,  ale  and  beer,  to  Joe  McKendrick, 
a  minor,  without  the  written  consent  of  the  father  or  guardian  of 
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said  minor,  or  other  person  authorized  by  law  to  give  such  consent. 
The  objection  taken  to  the  indictment  is  that  all  that  is  stated  therein 
my  be  true,  and  yet  the  defendant  may  not  be  guilty,  because,  for 
aaght  that  appears,  the  minor  may  be  his  child.  We  think  differ- 
ently. Children  in  this  country  bear  the  surname  of  their  father,  and 
it  would  be  carrying  the  rule  that  the  facts  stated  in  the  indictment 
must  negative  every  hypothesis  consistent  with  innocence  a  great 
«-ay  to  hold  that  for  aught  that  appears  William  Ran  may  be  the 
father  of  Joe  McKendrick.  To  so  hold  would  be  to  presume  that 
the  scm  did  not  bear  the  surname  of  the  father. 

In  the  case  of  Commonwealth  v.  Kenner,  ii  B.  Mon.  i,  cited  by 
counsel,  there  was  nothing  unreasonable  in  the  conclusion,  not  neg- 
atived by  the  indictment,  that  the  defendants  may  have  at  the  time 
of  the  alleged  offenses  been  entitled  by  contract  with  the  owner  to 
the  services  of  the  slaves  to  whom  the  liquor  was  sold  or  given,  or 
may  have  had  the  permission  of  their  master  to  sell  or  give  it  to 
them. 

In  that  case  the  court  said,  in  substance,  that  all  the  circumstances 
or  specifications  contained  in  the  statute  and  which  were  descriptive 
of  the  offense,  must  "be  negatived  either  in  terms,  or  in  substance, 
in  charging  an  offense  under  the  statute."  We  think  the  indictment 
in  this  case  does,  in  substance,  negative  the  qualification  in  the  stat- 
ute under  which  it  was  found.    Judgment  affirmed. 

J,  W.  Gillispie,  for  appellant.     T.  E.  Moss,  for  appellee. 


John  T.  Ratcliffe  v.  George  Nethersutts,  Adm'r. 

Bond  for  Deed — ^Assignment. 

An  assisninent  of  a  bond  for  a  deed  does  not  import  more  than  that 
the  bond  is  genuine  and  possibly  that  there  is  no  legal  obstruction  to 
its  enforcement  not  appearing  upon  its  face. 

Remedy  of  Assignee  of  Bond. 

In  any  event  the  assignee  of  a  title  bond  cannot  compel  his  assignor 
to  refond  the  consideration  received  for  the  assignment  until  he  has 
exhausted  all  his  remedies  against  the  signer  of  the  bond. 

APPSAL  PROM  CARTER  CIRCUIT  COURT. 

January  28,  1876. 

Opinion  by  Judge  Cofer  : 

The  appellee's  intestate  did  not  complain  of  any  fraud  or  misrep- 
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resentation  on  the  part  of  the  appellant  in  the  assignment  of  the 
bond.  He  did  not  claim  that  he  was  ignorant  when  he  accepted  the 
assignment  that  Mrs.  Ward  was  the  owner  of  the  land. 

It  appeared  from  the  bond  that  the  title  to  the  land  had  been  de- 
rived through  Mrs.  Ward's  father  and  the  assignee  must  be  pre- 
sumed to  have  known  that  she  could  not  be  compelled  to  convey; 
and  if  he  did  not  intend  to  risk  her  doing  so  he  should  have  taken 
an  obligation  from  his  assignor  to  secure  him  in  case  he  did  not 
succeed  in  obtaining  a  conveyance.  The  assignment  is  of  "the  ben- 
efit of  the  bond."  This  does  not  import  more  than  that  the  bond 
was  genuine,  and  possibly  that  there  was  no  legal  obstruction  to  its 
enforcement  which  did  not  appear  upon  its  face. 

But  if  it  were  otherwise,  the  appellee's  intestate  has  not  pursued 
the  remedies  he  had  for  the  protection  of  himself  and  his  assignor. 
He  does  not  appear  to  have  made  any  effort  whatever  to  obtain  a 
conveyance  for  several  years  after  he  obtained  the  bond,  and  not 
until  after  the  death  of  Mrs.  Ward,  leaving  infant  heirs  from  whom 
it  was  legally  impossible  to  coerce  the  title.  It  may  be  that,  if  ap- 
plied to,  Ward  and  wife  would  have  conveyed  the  land  as  they  had 
agreed  to  do,  and  the  failure  to  apply  to  them  was  such  want  of  dil- 
igence as  would  exonerate  the  assignor  if  he  were  otherwise  liable. 

Again,  it  was  the  duty  of  the  appellee's  intestate  to  have  sought 
to  recover  the  purchase  money  from  the  husband  of  Mrs.  Ward  or 
from  his  estate,  and  he  could  not  under  any  circumstances  compel 
his  assignor  to  refund  the  consideration  received  for  the  assignment 
until  he  had  exhausted  all  his  remedies  against  Ward.  This  not 
having  been  done,  the  judgment  must  be  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  t^e  action. 

The  dismission  of  the  appeal  prayed  in  the  circuit  court  is  no  bar 
to  an  original  appeal  sued  out  in  this  court. 

William  Boiling,  George  E.  Rue,  for  appellant, 

J.  M.  Elliott,  E.  B.  Wilhoit,  for  appellee. 


J.  J.  Chambliss  V,  S.  B.  Galloway,  et  al. 

Sale  and  Delivery  of  Personal  Property. 

Where  A  sells  to  B  a  quantity  of  tobacco  and  delivers  the  tobacco  to 
B  to  have  it  weighed,  the  title  passes^  and  if  the  property  is  lost  it  is 
B's  loss. 
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APPEAL,  FROM  CALDWELL  CIRCUIT  COURT. 

January  28,  1876. 

Opinion  by  Judge  Pryor  : 

The  amended  petition  alleges  the  unlawful  seizure  of  the  appel- 
lant's tohacco  by  the  appellees  or  their  agent,  and  a  sale  and  conver- 
sion to  their  own  use.  This  constitutes  a  cause  of  action,  and  upon 
a  traverse  of  these  allegations  the  case  should  have  gone  to  the  jury. 
There  is  evidence  in  the  record  conducing  to  show  that  the  sale  was 
complete  by  Fowler  to  the  appellant,  and  passed  to  the  latter  the 
absolute  title. 

As  between  the  vendor  and  vendee  when  the  bargain  of  sale  is 
made,  the  title  passed  unless  there  is  something  to  be  done  before 
the  delivery  to  identify  the  goods  or  ascertain  the  price.  In  this 
case  there  was  nothing  required  to  distinguish  the  article  sold  and 
the  property  delivered  to  the  appellant  in  order  that  the  latter  might 
have  it  weighed.  This  was  done  in  order  to  enable  the  parties  to 
ascertain  what  was  due  and  not  for  the  purpose  of  completing  the 
sale.  If  the  evidence  on  the  part  of  appellant  is  to  be  considered  it 
was  certainly  the  intent  of  the  parties  to  make  the  sale  absolute,  for 
the  reason  that  the  delivery  was  made  before  the  tobacco  was  to  be 
weighed.  A  sells  to  B  one  hundred  fat  hogs  and  delivers  them,  B 
to  have  them  weighed  when  he  gets  them  to  market  and  pay  the 
price  agreed  on.  In  such  a  case  the  title  passed  and  the  loss  of  the 
property  is  with  B  if  it  should  be  injured  or  destroyed,  and  not  the 
vendor. 

In  this  case  the  price  was  paid,  the  identity  of  the  tobacco  certain, 
and  a  delivery.  The  fact  that  the  buyer  had  to  weigh  the  tobacco 
after  he  took  it  to  market  will  not  authorize  the  conclusion  that  the 
title  remains  in  Fowler.  A  portion  of  the  tobacco  was  in  the  actual 
possession  of  the  appellant.  The  balance  was  in  a  barn  in  the  pos- 
session of  Fowler  and  on  the  land  of  appellant.  The  latter  had 
taken  samples  from  the  house  after  the  sale  with  a  view  of  selling 
it  the  next  day  or  selling  it  at  once,  and  before  he  had  the  time  to 
take  the  tobacco  in  his  actual  possession  by  hauling  it  off,  the  attach- 
ment was  levied. 

A  purchaser,  when  he  buys  property,  must  have  time  to  remove 
it:  and  to  determine  otherwise  would  be  inconsistent  with  reason 
as  well  as  policy  of  the  law.  Taylor  v.  Smith,  17  B.  Mon.  536,  and 
cases  cited. 

It  appears  in  this  case  also  that  the  action  in  which  this  attach- 
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ment  was  obtained  had  been  dismissed.  The  tobacco  was  never  sub- 
jected to  appellees'  debt  and  the  attachment  having  been  dismissed 
we  cannot  well  see  how  the  appellees,  with  no  claim  upon  the  to- 
bacco or  its  proceeds,  can  resist  the  title  and  claim  of  the  appellant. 
Whether  the  sale  was  made  or  not  is  a  question  for  the  jury  to  de- 
termine, and  in  applying  the  law  to  the  testimony  in  this  case  we 
have  regarded  the  statements  of  appellant's  witnesses  with  refer- 
ence to  the  contract  as  uncontroverted.  The  case  should  have  gone 
to  the  jury.  Judgment  reversed  and  cause  remanded  with  direc- 
tions to  award  appellant  a  new  trial  and  for  further  proceedings 
consistent  with  this  opinion.  Newcomb,  Buckhanan  &  Co.,  et  al, 
V.  Cabell,  et  ai,  lo  Bush  460. 

G.  W.  Duvall,  for  appellant.    J.  R.  Hulett,  for  appellees. 


■Richard  P.  Gresham  v.  James  Brougiiton. 

Statute  of  Limitations. 

The  statute  of  limitations  does  not  run  in  favor  of  a  tenant  in  pos- 
session of  real  estate  unless  the  tenant  in  some  way  refuses  longer  to 
acknowledge  his  landlord  as  the  owner  of  the  land  and  claims  it  as 
his  own,  and  knowledge  is  brought  to  the  landlord  of  such  claim. 

Adverse  Possession — Landlord  and  Tenant. 

If  A  becomes  the  tenant  of  B  but  for  a  day  and  then  commences  to 
hold  adversely  with  the  knowledge  of  B,  B  may  recover  the  land  by 
action  commenced  at  any  time  within  fifteen  years,  without  showing 
any  other  fact  than  that  A  entered  as  his  tenant 

APPEAL  FROM  LAUREL  CIRCUIT  COURT. 

January  29,  1876. 

Opinion  by  Judge  Cofer: 

Uriah  Gresham  by  his  will  gave  one-half  of  all  his  estate  to  his 
wife,  and  after  certain  small  legacies  to  others,  he  gave  the  residue 
of  his  estate  to  the  plaintiff,  R.  P.  Gresham.  It  does  not  appear 
that  there  ever  was  a  division  of  the  landed  estate  of  the  testator 
between  his  widow  and  the  plaintiff;  nor  is  there  anything  in  the 
record  to  show  that  the  plaintiff  ever  became  invested  with  title  to 
any  part  of  the  land  in  contest  beyond  the  one-half  which  was  de- 
vised to  him ;  and  he  cannot  in  any  event,  recover  more  than  one- 
half  of  the  tract,  unless  he  can  show  in  what  manner  he  became  in- 
vested with  the  one-half  devised  to  the  widow  of  the  testator. 
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The  instructions  given  by  the  court  to  the  jury  were  longer  and 
more  numerous  than  were  necessary,  and  some  of  them  were  so  in- 
Tolved  as  not  to  be  readily  understood  by  a  jury  composed  of  men 
unlearned  in  the  law. 

The  plaintiff  failed  to  exhibit  a  paper  title,  and  could  only  re- 
cover by  showing  that  the  testator,  or  the  testator  and  himself  to- 
gether, had  held  the  land  by  themselves  or  tenants  for  a  period  long 
eooug^h  to  give  title,  or  that  the  defendant  was  a  tenant  or  quasi 
tenant,  and  thereby  estopped  to  question  his  title.  Norris,  and 
Woodward  Broughton  entered  under  the  testator,  and  Dedrick 
Broughton  seems  to  have  entered  and  held  under  Woodward;  but 
after  the  death  of  the  latter  the  evidence  conduces  to  prove  that 
Gresham's  bond  was  surrendered,  and  that  he  surrendered  the  notes 
g^ven  for  the  land  pursuant  to  an  agreement  between  them  in  the 
lifetime  of  Woodward.  If  the  contract  was  in  fact  rescinded  and 
Woodward  remained  in  possession  until  his  death,  and  Dedrick 
Broughton  continued  in  the  possession  afterwards,  he  was  the  ten- 
ant of  Gresham;  and  if  Dedrick's  widow  remained  in  possession 
after  her  husband's  death  she  was  also  Gresham's  tenant,  and  the 
statute  of  limitations  did  not  run  in  her  favor  unless  she  in  some 
way  refused  longer  to  acknowledge  Gresham  as  the  owner  of  the 
land  and  claimed  it  as  her  own,  and  he  had  knowledge  of  such  re- 
fusal and  claim  of  right  in  herself. 

If  Norris  and  Woodward  Broughton  entered  under  Gresham  and 
held  the  land,  claiming  it  under  their  respective  purchases,  their 
possession  inured  to  the  benefit  of  their  vendor,  as  did  the  posses- 
sion held  by  Dedrick  and  his  widow  up  to  the  time  when,  if  ever, 
Gresham  became  aware  that  the  person  in  possession  was  claiming 
and  holding  against  him ;  and  if  the  land  was  held  by  Norris  and 
Woodward,  and  Dedrick  Broughton  and  Dedrick's  widow,  or  any 
one  or  more  pf  them  continuously  for  a  period  of  twenty  years  be- 
fore the  widow  began,  with  the  knowledge  of  Gresham,  to  assert 
claim  in  herself,  the  plaintiff  has  a  right  to  recover  one-half  of  the 
land,  unless  the  widow  and  the  defendant  held  the  land  for  fifteen 
vcars  after  Gresham  had  knowledge  that  she  was  claiming  it,  in 
which  event  the  law  is  for  the  defendant. 

The  second  instruction  given  for  the  defendant  was  erroneous. 
The  jury  was  told  in  that  instruction,  in  substance,  that  it  should 
find  for  the  defendant  if  he  and  those  under  whom  he  claimed  had 
held  the  land  adversely  for  fifteen  years  before  the  commencement 
of  the  action,  or  if  the  plaintiffs  or  those  under  whom  he  claimed 
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had  not  been  in  the  continued  adverse  possession  for  twenty  years 
before  that  time,  that  is,  as  we  understand  it,  before  the  defendant 
and  those  under  whom  he  claims  began  to  hold  adversely  to 
Gresham. 

This  wholly  excludes  the  idea  that  the  widow  of  Dedrick,  who 
held  possession  until  1862,  may  have  continued  to  hold  amicably  to 
a  period  within  less  than  fifteen  years  before  this  suit  was  com- 
menced. In  that  event  the  plaintiff  had  a  right  to  recover,  althoug^h 
he  and  his  tenants  may  not  have  held  adversely  for  twenty  years 
prior  to  that  time.  If  A  becomes  the  tenant  of  B  but  for  a  day,  and 
then  commences  to  hold  adversely  with  the  knowledge  of  B,  B  may 
recover  the  land  by  action  commenced  at  any  time  within  fifteen 
years,  without  showing  any  other  fact  than  that  A  entered  as  his 
tenant. 

If  the  latter  clause  of  the  second  instruction  had  been  omitted 
the  instruction  would  have  been  correct. 

In  the  third  instruction  the  court  assumes  that  Mrs.  Broughton 
told  Gresham  that  she  did  not  hold  under  him.  If,  instead  of  the 
defendant's  third  instruction,  the  court  had  told  the  jury  that,  al- 
though Uriah  Gresham  and  those  claiming  under  him  may  have 
held  the  land  for  more  than  twenty  years,  yet  if  they  also  believed 
that  Mrs.  Broughton  denied  Gresham's  title  and  claimed  the  land  as 
her  own,  and  she  and  those  claiming  under  her  had  held  it  for  fif- 
teen years  after  he  had  knowledge  that  she  was  claiming  it,  the  law 
was  for  the  defendant,  the  instruction  would  have  been  correct. 

Defendant's  fourth  instruction  is  erroneous.  In  it  the  court  im- 
properly assumes  that  there  was  an  interval  between  the  possession 
of  Norris  and  that  of  Woodward  Broughton,  and  that  the  latter  did 
not  take  possession  until  1845.  Whether  there  was  an  interval  be- 
tween the  possession  of  these  persons  should  have  seen  left  to  the 
jury  to  find  when  the  latter  entered.  It  is  again  assumed  in  this  in- 
struction that  Mrs.  Broughton  held  adversely  and  gave  Gresham 
notice  of  that  fact. 

The  fifth  instruction  was  probably  based  upon  a  misconception  of 
the  statute  against  champerty  and  maintenance.  That  statute  does 
not  apply  to  a  devise  of  land  held  adversely. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial  upon  principles  not  inconsistent  with  this 
opinion. 

G.  Pearl,  C.  B.  Farris,  Charles  Kirtly,  for  appellant, 

Rodmans,  for  appellee. 
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James  Newman  v.  James  Johnson. 

Pzincxpal  and  Surety — Contribution. 

A  surety  who  has  been  compelled  to  pay  off  a  Judgment  may  have 
the  execution  endorsed  to  him  by  the  owner  and  have  execution  and 
force  contribution  from  other  sureties. 

APPEAL  PROM  FLEMING  CIRCUIT  COURT. 

February  1,  1876. 

Opinion  by  Judge  Lindsay  : 

Sec.  8,  Chap.  97,  Revised  Statutes,  authorized  a  surety  who  had 
paid  oflF  a  judgment  to  take  an  assignment  thereof  from  the  plain- 
tiff, and  this  being  done  he  had  the  right  to  control  the  judgment 
for  his  own  benefit,  so  far  as  to  obtain  satisfaction  from  the  princi- 
pal or  contribution  from  a  co-stu-ety.  The  principal  debtor,  Story, 
was  insolvent,  and  therefore  Johnson  was  bound  to  Newman  for 
one-half  the  amount  paid  to  Logan,  the  plaintiff  in  the  judgment. 

On  the  i8th  day  of  December,  1863,  Newman  had  paid  off  the 
judgment  to  Logan,  and  the  latter  then  indorsed  upon  the  execution 
then  in  the  hands  of  the  sheriff,  "This  fi.  fa.  is  for  the  use  and  bene- 
fit of  James  Newman."  The  sheriff  had  no  right  thereafter,  by  re- 
turning the  execution  satisfied,  to  deprive  Newman  of  the  benefits 
of  the  assignment.  Besides  this,  it  is  plain  that  the  sheriff  meant 
merely  to  return  the  fact  that  Logan  had  been  satisfied,  and  not  that 
the  right  of  Newman  had  been  extinguished. 

We  think  there  can  be  no  question  that  Newman  had  the  right  to 
issue  executions  on  the  judgment  to  coerce  contribution  from  John- 
son, It  is  not  shown  that  Newman  made  any  enforceable  contract, 
or  any  contract  at  all,  to  hold  Johnson  harmless  in  case  he  would 
join  in  the  execution  of  the  replevin  bond.  Johnson  was  then  bound 
as  the  surety  for  Story,  and  signing  the  bond  did  not  increase  his 
liabilitv. 

It  is  neither  averred  nor  proved  that  this  debt  was  embraced  in 
the  settlement  between  Johnson  and  Newman  in  1866.  The  reverse, 
however,  is  clearly  established.  The  fact  that  at  one  time  some 
portion  of  the  judgment  might  have  been  made  out  of  the  principal 
debtor.  Story,  does  not  exonerate  Johnson.  It  was  as  much  his 
dut>-  as  that  of  Newman,  to  secure  himself  from  loss,  and  he  should 
have  caused  Story's  property  to  be  applied  to  the  payment  of  a 
debt  for  which  he  was  bound. 
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Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
solve the  order  of  injunction  and  to  dismiss  appellee's  petition. 
L.  W,  Andrews,  E.  C.  Phister,  for  appellant. 
W.  H.  Card,  for  appellee. 


Riley  McKay  v.  Joseph  Blackwell  and  Wife. 

Statute  of  Frauds — Oral  Contract. 

A  contract  not  to  be  performed  within  one  year  from  the  making 
thereof  cannot  be  enforced  unless  in  writing. 

APPEAL  FROM  CARROLL  CIRCUIT  COURT. 

February  3,  1876. 

Opinion  by  Judge  Peters  : 

This  suit  was  brought  by  appellees  to  restrain  appellant  from  cut- 
ting and  removing  wood  and  timber  from  the  land  of  appellees. 
The  defense  to  the  action  is  that  appellees  had  sold  to  appellant  all 
the  wood  and  timber  within  a  specified  boundary,  including  about 
fifty  acres ;  that  appellant  had  the  right  to  cut  and  sell  all  or  as  much 
of  the  wood  and  timber  within  said  boundary  as  he  could  sell,  and 
was  to  cut  and  remove  the  same  as  fast  as  he  could  find  sale  for  it, 
except  such  timber  as  was  suitable  for  rails  and  boards ;  that  for  the 
wood  sold  within  said  boundary  appellant  was  to  pay  appellees  $500, 
payments  to  be  made  at  the  rate  of  50  cents  per  cord  as  the  wood 
was  sold  and  removed  from  the  land  until  the  whole  price  was  paid, 
if  so  much  could  be  sold;  that  he  was  removing  the  wood  within 
that  boundary ;  and  he  denies  that  he  was  engaged  in  cutting  and 
selling  any  wood  and  timber  on  appellees'  land  other  than  that  in- 
cluded in  the  boundary  which  they  had  sold  to  him,  and  asks  for  a 
dissolution  of  the  injunction. 

It  is  conclusively  shown  by  the  evidence  that  Joseph  Blackwell 
and  appellant  had  made  a  verbal  agreement  upon  the  terms  on 
which  appellant  was  to  have  the  wood  within  the  designated  boun- 
dary at  the  price  of  $500,  to  be  paid  as  the  wood  could  be  sold  and 
delivered,  the  same,  as  the  parties  contemplated,  to  be  made  to  the 
Lexington,  Louisville  &  Cincinnati  R.  Co.;  and  the  evidence 
tends  to  the  conclusion  that  the  agreement  was  to  be  reduced  to 
writing  before  it  could  be  regarded  as  consummated.  Sometime 
after  the  verbal  agreement  Blackwell  prepared  and  sent  to  appellant 
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a  writing  setting  forth  their  contract,  as  he  insisted,  for  him  to 
sig:n.  He  declined  to  sign  it,  for  several  reasons ;  one  was  that  the 
boundary  of  the  land  was  not  correctly  set  forth,  and  another  and 
the  main  objection  was  that  the  ist  of  March,  1876,  was  fixed  as 
the  time  by  which  the  wood  was  to  be  removed,  as  appellant  had 
leased  the  farm  of  appellees  to  the  last  named  period,  the  land  on 
which  the  timber  was  standing  being  a  part  of  the  leased  premises. 
That  writing,  bearing  date  4th  of  November,  1872,  is  made  a  part 
of  Tharp's  deposition ;  and  it  is  proved  by  Tharp  that  appellant  de- 
clined to  sign  the  contract,  mainly,  as  he  said,  because  he  might  not 
be  able  to  sell  all  the  wood  within  the  time  allowed  him  therein ;  but 
he  had  still  other  objections,  as  that  there  was  a  stipulation  that  as 
the  land  was  cleared  up  and  the  wood  removed  appellees  had  the 
right  to  take  the  land  thus  cleared  and  cultivate  it ;  and  without  de- 
nying that  that  right  constituted  a  part  of  the  contract,  he  said  it 
might  put  him  to  inconvenience  and  trouble.  It  appears,  therefore, 
from  the  evidence  that  appellant  declines  to  sign  the  writing  evi- 
dencing the  contract  for  the  timber  without  having  inserted  in  it 
stipulations  not  previously  agreed  upon,  and  variant  from  the  verbal 
agreement  ' 

The  order  for  the  injunction  was  made  by  the  clerk  of  the  Car- 
roll Circuit  Court,  whose  authority  to  grant  the  injunction  is  not 
disputed  or  questioned,  but  the  manner  of  doing  it  is  objected  to. 
It  is  true  that  no  order  appears  to  have  been  made  by  the  clerk  on 
the  petition  or  elsewhere  except  on  the  summons  against  appellant. 
That  is  somewhat  informal  and  out  of  the  usual  course;  but  we 
cannot  see  why  an  order  indorsed  on  the  summons  should  not  be  as 
authoritative  and  as  effectual  as  first  to  make  the  order  on  the  peti- 
tion, or  on  some  other  paper,  and  then  copy  it  on  the  summons.  No 
prejudice  resulted  to  appellant  from  the  manner  in  which  the  order 
was  made. 

If  the  contract  relied  upon  by  appellant  was  in  parol,  as  by  his 
own  showing  it  was  not  to  be  performed  within  one  year  from  the 
making  thereof,  it  could  not  be  enforced ;  and  if  by  the  terms  of  the 
agreement  of  the  parties  it  was  to  be  reduced  to  writing,  appellant 
himself  defeated  its  consummation.  The  evidence  conduces  to  show 
that  for  the  wood  he  cut  Neal  paid  appellant. 

Perceiving,  therefore,  no  error  in  the  judgment,  the  same  is  af- 
Urnted. 

ir.  B.  &  H,  M.  Winslow,  for  appellant. 
Joseph  Blackwell,  for  appellees. 
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Sam  Combs  v.  Commonwealth. 

Criminal  Law — Hog  Stealing. 

A  charge  of  hog  stealing  where  the  value  of  the  hog  is  four  dollars 
or  more  is  grand  larceny,  notwithstanding  the  charge  is  preferred  un- 
der the  special  hog  stealing  statute. 

APPEAL,  FROM  FAYETTE  CIRCUIT  COURT. 

February  4,  1876. 

Opinion  by  Judge  Peters  : 

The  indictment  against  appellant  contains  two  counts.  In  the 
first  he  is  charged  with  the  crime  of  grand  larceny,  and  in  the  sec- 
ond he  is  charged  with  the  crime  of  receiving  stolen  property,  know- 
ing it  to  have  been  stolen.  The  jury  found  him  guilty  of  the  crime 
charged  in  the  first  count  of  the  indictment,  and  fixed  his  punish- 
ment at  confinement  in  the  penitentiary  for  two  years,  and  his  mo- 
tion for  a  new  trial  having  been  overruled,  and  judgment  of  convic- 
tion having  been  rendered  in  conformity  to  the  verdict,  appellant 
prosecutes  this  appeal. 

It  is  first  insisted  that  if  appellant  is  guilty  of  the  crime  of  steal- 
ing, the  evidence  shows  that  it  was  stealing  hogs,  and  he  should 
have  been  indicted  for  that  specific  offense  under  Sec.  3,  Art.  XI, 
Chap.  29,  of  the  General  Statutes.  The  section  of  the  article  and 
chapter  referred  to  certainly  provides  a  punishment  for  that  partic- 
ular offense,  and  authorizes  an  indictment  for  the  same  eo  nomine. 
But  where  the  hogs  stolen  are  of  the  value  of  four  dollars  or  more, 
the  crime  is  nevertheless  grand  larceny,  and  the  punishment  for 
stealing  hogs  of  the  value  of  $4  or  more  is  the  very  same  as  that 
for  stealing  other  goods  and  chattels  of  like  value.  While  we  may 
not  know  why  the  legislature  inserted  Sec.  3,  supra,  in  the  General 
Statutes,  we  cannot  doubt  that  if  an  individual  were  indicted  for 
hog  stealing  under  that  section,  with  the  averment  of  the  facts  nec- 
essary to  constitute  the  crime,  and  the  words  "grand  larceny"  were 
omitted,  it  would  no  doubt  be  good,  and  eo  converso,  and  it  has  been 
so  held  by  this  court  at  the  present  term.  The  court  below  there- 
fore properly  overruled  the  motion  to  arrest  the  judgment. 

After  the  evidence  was  closed  the  court  instructed  the  jury  that  if 
they  believed  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant,  in  this  county,  and  before  the  finding  of  the  indictment, 
feloniously  took  and  carried  away,  or  feloniously  received,  knowing 
they  had  been  so  taken,  and  carried  away  the  hogs  charged  in  said 
indictment,  or  so  many  thereof  as  were  worth  $4,  when  so  taken  or 
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received,  they  ought  to  find  him  guilty,  and  say  in  their  verdict 
whether  of  stealing  or  receiving  them,  and  fix  his  punishment  at 
imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years.  To  the  giving  of  this  instruction  appellant  excepted, 
and  asked  three.  The  first  and  third  the  court  refused,  to  which  ap- 
pellant excepted,  but  the  second  was  given  in  the  following  language : 
**Before  they  can  find  him  guilty  under  the  second  count  in  the  in- 
dictment, they  should  be  satisfied  from  the  evidence  that  defendant 
received  some  part  of  the  property  mentioned  in  the  indictment 
knowing  that  it  was  stolen." 

The  proposition  of  law  presented  in  the  first  instruction  asked  by 
appellant  is  substantially  incorporated  in  the  instruction  given  for 
the  commonwealth.  In  it  they  are  told  that  if  they  find  the  defend- 
ant guilty,  they  must  say  in  their  verdict  of  which  offense,  of  steal- 
ing or  of  receiving  the  hogs.  The  instruction  asked  and  refused  is 
that  before  the  jury  can  find  the  defendant  guilty,  they  must  be 
satisfied  from  the  evidence  of  which  charge  in  the  indictment  he  is 
guilty ;  and  the  belief  that  he  is  guilty  of  one  of  the  crimes  charged 
will  not  justify  them  in  finding  him  guilty  unless  they  can  say  of 
which  crime  he  is  guilty. 

The  refused  instruction  presented  the  legal  proposition,  but  little, 
if  any,  clearer  than  it  was  presented  in  the  instruction  given,  and 
that  the  jury  fully  comprehended  the  instruction  is  manifested  by 
their  verdict-  We  do  not  see  that  appellant  was  prejudiced  by  that 
ruling  of  the  court. 

The  third  one  seems  to  be  an  effort  to  define  a  reasonable  doubt, 
an  undertaking  very  difficult  to  accomplish,  and  every  attempt  seems 
rather  to  obscure  the  subject.  In  the  instruction  given  in  behalf  of 
appellee  the  jury  were  told  they  must  believe  that  the  facts  enumer- 
ated as  necessary  to  a  conviction  were  proved  beyond  a  ''reasonable 
doubt,"  which  seems  to  be  the  approved  form  of  giving  instructions 
in  cases  of  this  character,  and  we  think  as  comprehensive  and  intel- 
ligible as  they  can  be  g^ven,  and  we  see  no  reason  for  departing 
therefrom. 

The  evidence  of  the  juror  as  to  the  manner  of  arriving  at  the 
verdict  was  properly  excluded.  It  certainly  was  not  found  by  cast- 
ing lots,  and  there  is  no  evidence  of  any  irregularity  or  improper 
conduct  on  the  part  of  the  jurors,  or  any  of  them. 

We  perceive  no  error,  therefore,  in  the  proceedings  and  judg- 
ment, and  the  judgment  must  be  aflirmed, 
Morton  &  Parker,  for  appellant,     T.  E.  Moss,  for  appellee. 
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John  H.  Burchett  v,  R.  M.  Biggs. 

Appeals — Preparation  of  Record. 

A  record  made  out  by  the  clerk  in  an  appeal  should  contain  the  or- 
ders of  the  lower  court  in  their  chronological  order,  and  every  order 
should  be  dated. 

Notice  to  Take  Depositions. 

Where  a  plaintiff  does  not  reside  in  the  county  a  notice  to  his  at- 
torney of  the  time  and  place  of  taking  depositions  is  sufficient,  whether 
the  attorney  resided  in  the  county  or  not. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

February  5,  1876. 

Opinion  by  Judge  Cofer: 

The  sole  question  involved  in  the  case  of  Thompson  against  Car- 
ter &  Biggs  was  whether  they  had  received  title  from  Dawson,  with 
notice  of  Thompson's  equity  derived  from  Dawson  through  Stew- 
art. If  Dawson  sold  by  bond  to  Stewart,  and  Thompson  entered 
under  Stewart,  and  Carter  and  Biggs,  at  the  time  of  receiving  their 
deed  from  Dawson,  had  notice  of  Thompson's  equity,  they  would 
have  held  the  legal  title  in  trust  for  Thompson.  Whether  Thomp- 
son had  such  equity,  and  if  so  whether  Carter  |&  Biggs  had  notice  of 
it  when  they  accepted  their  deed  from  Dawson,  were  the  only  ques- 
tions involved  in  that  case.  In  his  petition  Thompson  alleges  that 
he  entered  under  Dawson's  title,  and  that  Dawson  had  conveyed  the 
land  claimed  by  him  to  Carter  and  he  to  Biggs. 

That  record  there  establishes  as  against  Thompson  and  his  ven- 
dor two  facts.  I.  That  Thompson  entered  and  held  under  Dawson 
up  to  the  time  the  latter  conveyed  to  Carter ;  and  2.  That  Carter  & 
Biggs  were  invested  with  Dawson's  title. 

Up  to  the  date  of  the  conveyance  from  Dawson  to  Carter,  Thomp- 
son did  not  hold  adversely  to  I>awson,  and  no  possession  prior  to 
the  date  of  that  deed  can  now  avail  the  appellant.  But  from  the 
date  of  the  deed,  if  Thompson  was  in  possession  of  the  land  claim- 
ing to  own  it,  his  possession  was  adverse  to  Carter  &  Biggs ;  and  if 
he  and  the  appellant  so  held  possession  for  fifteen  years  before  this 
suit  was  commenced,  such  possession  would  bar  the  action.  It  was, 
therefore,  error  to  tell  the  jury  that  if  the  deeds  mentioned  in  the  first 
instruction  covered  the  land  they  should  find  for  the  plaintiffs. 
This  cut  oflF  all  right  of  the  appellant  to  rely  upon  his  possession 
subsequent  to  the  date  of  Carter's  deed  from  Dawson. 

The  appellant  cannot  dispute  the  title  of  the  appellee  except  on 


1876.]  BuRCHETT  V.  Biggs.  23 

the  ground  of  fifteen  years  adverse  possession  since  the  filing  of 
Thompson's  petition  against  Carter  &  Biggs.  The  court,  therefore, 
should  have  instructed  the  jury  to  find  for  the  plaintiffs,  unless  they 
believed  from  the  evidence  that  the  appellant  and  Thompson  had 
by  themselves  or  tenants  held  adverse  possession  of  the  land  for  a 
period  of  fifteen  years  since  the  date  of  the  deed  from  Dawson  to 
Carter.  This  would  have  presented  to  the  jury  the  only  question 
of  fact  in  the  case,  and  would  render  unnecessary  the  great  mass  of 
testimony  in  regard  to  possession  prior  to  the  date  of  that  deed, 
which  served  no  other  purpose  than  to  confuse  and  obscure  the  real 
issue  in  the  case. 

We  do  not  regard  the  record  of  the  action  of  Dawson  against 
Hood,  or  the  bond  executed  by  Thompson  to  Carter  &  Biggs,  as  in 
an>*way  competent  or  relevant.  The  appellant  is  bound  by  the  rec- 
ognition of  Thompson  in  his  suit  against  Carter  &  Biggs,  of  the 
fact  that  they  had  a  valid  legal  title  to  the  land  derived  from  Daw- 
son under  whom  he  entered;  and  he  cannot,  therefore,  claim  to 
have  held  adversely  to  Dawson,  or  Dawson's  title  until  after  ther 
conveyance  by  Dawson  to  Carter.  The  bond  of  Thompson  was  a 
conditional  sale,  depending  upon  his  success  in  his  suit  against  Car- 
ter &  Biggs,  and  the  contingency  upon  which  it  depended  never 
ha\-ing  happened,  it  is  as  if  the  writing  had  never  been  executed. 

We  cannot  certainly  determine  when  the  exceptions  to  Camp- 
bell's deposition  were  filed.  Neither  the  bill  of  exceptions,  nor  the 
order  filing  them  shows  on  what  day  they  were  filed,  or  whether 
before  or  after  the  swearing  of  the  jury.  The  orders  of  court  are 
not  copied  in  regular  order,  but  are  intermingled  with  the  bill  of 
exceptions  in  a  state  of  vexatious  confusion.  The  order  filing  the 
special  bill  of  exceptions  is  as  follows : 

"Carter  Circuit  Court,  August  Term,  1872. 
R.  M.  Biggs'  Heirs,  Plaintiffs,  v.  John  H.  Burchett,  Defendant, 

Ordinary. 
This  day  the  defendant  produced  his  bill  of  exceptions  signed 
and  sealed  by  the  court  and  ordered  to  be  made  a  part  of  the  record 
herein." 

The  order  filing  the  exceptions  is  in  the  same  style,  and  also 
without  date,  and  embodied  in  the  general  bill  of  exceptions  which 
has  been  cut  asunder  by  the  clerk,  by  these  orders  and  this  special 
bill  reserving  exceptions  to  the  ruling  of  the  court  on  the  appellee's 
exceptions  to  Campbell's  deposition.     Clerks  should  know  that  a 
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record  made  out  for  this  court  should  contain  the  orders  of  the 
lower  court  in  their  chronological  order,  and  that  every  order 
should  be  dated;  and  counsel  having  records  made  upon  which  to 
prosecute  appeals,  owe  it  to  the  court  below,  to  their  clients,  them- 
selves and  this  court,  to  refuse  to  accept  or  file  here  records  not 
made  out  in  a  legible  handwriting  and  in  proper  form. 

The  deeds  and  other  writings  made  part  of  the  bill  of  exceptions 
are  not  copied  as  a  part  of  it,  but  follow  it ;  and  are  not  designated 
by  the  clerk  as  the  papers  referred  to  in  the  bill  of  exceptions.  Each 
of  these  writings  and  the  records  of  other  suits  which  were  read  in 
evidence  should  have  been  copied  in  the  body  of  the  bill  of  excep- 
tions immediately  following  the  statement  that  they  were  read.  For 
instance,  the  bill  of  exceptions  contained  this:  "Plaintiff  then  in- 
troduced a  deed  from  Nathaniel  Dawson  to  R.  G.  Carter,  and  read 
the  same  to  the  jury  as  evidence,  to  the  reading  of  which  the  defend- 
ant excepted  and  still  excepts  (here  insert  it)."  But  the  clerk,  in- 
stead of  inserting  "it"  at  that  place,  preceded  by  the  words  "which 
deed  reads  as  follows,  viz.,"  says  in  parentheses,  "See  page  64-66." 

We  might  point  out  many  other  gross  errors  of  the  clerk,  but  it 
is  deemed  unnecessary  to  say  more  on  that  subject,  except  that  ow- 
ing to  the  extremely  unskillful  manner  in  which  the  record  has  been 
made  out  we  have  great  difficulty  in  understanding  the  case,  and 
have  been  compelled  to  consume  a  great  deal  of  valuable  time  that 
would  not  have  been  required  if  the  circuit  clerk  had  properly  per- 
formed his  duty  in  making  up  and  copying  the  orders  of  court  and 
in  copying  the  residue  of  the  record. 

As  already  stated,  we  cannot  decide  from  the  record  whether  the 
exceptions  to  Campbell's  deposition  were  filed  before  or  after  the 
jury  was  sworn.  If  filed  after  that  the  exceptions  came  too  late 
(Sec.  651  and  654,  Civil  Code),  and  should  not  have  been  permitted 
to  be  filed,  and  if  filed  should  have  been  overruled,  even  though  it 
appeared  that  the  witness  resided  in  the  county.  It  having  been 
admitted  that  none  of  the  plaintiffs  resided  in  Carter  county,  the  no- 
tice to  their  attorney  of  the  time  and  place  of  taking  depositions 
was  sufficient,  whether  the  attorney  resided  in  the  county  where  the 
action  was  pending  or  not.    Sec.  700,  Civil  Code. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial  upon  principles  not  inconsistent  with 
this  opinion. 

R.  D,  Dazns  and  J.  R.  Botts,  for  appellant. 

E.  F.  Dulin,  for  appellee. 
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Ragan,  Dickey  &  Ragan,  et  al.,  v.  W.  G.  Higgins,  et  al. 

Husband  and  Wife— Creditors. 

Where  the  wife's  father  gave  her  money  with  which  to  buy  land  and 
she  kept  the  money  until  the  day  of  the  purchase,  and  then  gave  It  to 
her  husband  to  pay  for  the  land,  and  he  promised  to  have  the  deed 
made  in  her  name,  but  instead  took  it  in  his  own  name,  her  right  to 
the  property  Is  superior  both  in  law  and  equity  to  -the  claims  of  those 
who  hare  credited  the  husband. 

APPEAL  FROM  CHRISTIAN  CIRCUIT  COURT. 

February  8,  1876. 
Opinion  : 

The  evidence  conduces  to  show  that  the  father  of  Mrs.  Higgins 
had  been  for  a  number  of  years  endeavoring  to  purchase  the  sixty 
acres  of  land  in  controversy  for  the  benefit  of  his  daughter,  and 
to  attach  it  to  his  homestead.  It  formerly  constituted  a  part  of  the 
farm  devised  to  his  daughter,  and  his  g^eat  desire  that  his  daughter 
should  again  own  it  negatives  the  idea  that  the  title  was  to  be  vested 
in  the  husband.  It  is  shown  by  disinterested  parties  that  the  money 
was  g^ven  to  Mrs.  Higgins  by  her  father  for  the  purpose  of  pur- 
chasing this  land,  and  she  swears  that  she  retained  the  money  in  her 
possession  until  the  day  the  deed  was  made  to  her  husband,  when 
she  delivered  it  to  him,  and  the  payment  was  made.  She  also  states 
that  the  title  was  to  be  made  to  her  and  that  the  husband  so  prom- 
ised; and  the  fact  that  it  was  not,  she  failed  to  discover  until  the 
land  was  conveyed  to  him  in  1871. 

The  statement  by  the  wife  is  consistent  with  all  the  facts  in  the 
case,  and  if  she  is  to  be  defrauded  out  of  the  land  it  is  because  the 
husband  violated  his  promise  made  to  her  by  having  the  conveyance 
made  to  himself.  The  land  was  bought  with  her  money.  Her  fa- 
ther assisted  in  making  the  contract,  and  there  is  no  doubt  from  all 
the  proof  but  that  the  wife  was  entitled  to  the  deed.  She  obtained 
this  deed  to  the  land  before  the  creditors  asserted  their  claim  to  it, 
and  her  right  to  the  property  is  superior  both  in  law  and  equity  to 
the  daims  of  those  who  have  credited  the  husband. 

The  fact  that  the  wife  failed  to  assert  this  right  in  her  answer  to 
the  cross-petition  of  the  appellants  cannot  be  held  to  prejudice  her 
rights.  She  has  made  the  defense  to  the  original  action  filed  by  the 
creditors;  and  the  facts  also  conduce  to  show  that  no  credit  could 
have  been  given  the  husband  by  reason  of  his  being  the  owner  of 
this  land,  as  the  appellants  seem  not  to  have  known  that  he  was  ever 
invested  with  title,  as  their  efforts  to  make  their  money  by  execu- 
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tions  upon  judgments  at  law  proved  a  failure.  The  wife  endeavored 
to  reconcile  the  creditors  by  consenting  to  a  mortgage  by  the  hus- 
band upon  the  annual  crops  raised  on  the  place,  and  their  failure 
to  realize  from  this  is  to  be  attributed  to  the  husband,  and  not  the 
wife.  In  all  her  conduct  in  regard  to  the  transactions  connected  with 
the  land,  there  has  been  no  concealment  of  her  intentions,  or  any 
evidence  of  a  desire  to  deprive  the  creditors  of  the  husband  from  col- 
lecting their  claims  out  of  property  to  which  he  was  entitled. 

As  to  the  claim  of  the  former  wards  of  Higgins,  they  were  en- 
titled to  be  substituted  to  the  rights  of  the  surety  in  the  guardian's 
bond.  The  principle  is  well  settled  that  the  creditor  has  the  right  to 
be  substituted  to  the  benefit  of  any  collateral  security  which  the 
debtor  has  given  the  surety  to  secure  the  debt;  nor  is  it  material 
whether  the  surety  has  paid  it  or  not,  or  will  sustain  loss ;  the  cred- 
itor may  subject  it. 

Bank  of  U.  S,  v.  Stewart,  et  aL,  4  Dana  27.  The  judgment  below 
is  affirmed. 

Sam,  F.  McKee,  Petree  &  Little,  for  appellants, 

E,  P,  Campbell,  McPhearson  &  Chaplin,  for  appellees. 


James  A.  Johnson  v.  T.  J.  Dunn,  et  al. 

Attachment — Landlords. 

It  iB  held  that  landlords  suing  out  attachments  are  not  held  (under 
the  proviBionB  of  R.  S.,  p.  99)  to  the  same  strictness  of  proof  as 
parties  proceeding  under  the  code  of  practice  to  secure  ordinary  debts. 

RESPONSE  TO  PETITION  FOR  REHEARING. 

February  9,  1876. 

Opinion  by  Judge  Peters: 

If  appellees  had  permitted  appellant  to  file  his  affidavit  tendered 
by  him  in  this  case  at  the  May  term  of  the  court,  1875,  and  read  it 
to  the  court,  they  would  have  had  his  sworn  statement  that  his  at- 
tachment was  sued  out  on  Sunday,  for  he  then  says  the  attachment 
for  rent  was  issued  on  the  "twenty-second  day  of  November  last, 
about  9  o'clock  p.  m.,"  and  the  evidence  in  the  cause  shows  the  22nd 
of  November,  1874,  was  on  Lord's  day,  or  Sunday;  but  that  affidavit 
was  ruled  out  on  the  motion  of  appellees. 

The  proceedings  in  the  court  below  and  the  judgment  in  that  court 
show  that  appellees  staked  their  success  on  establishing  the  fact  that 
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the  attachment  was  issued  on  the  Lord's  day.  The  argument  in  this 
ccMirt  was  to  that  point,  but  now,  in  the  petition  for  rehearing,  it  is 
insisted  that  the  evidence  is  not  sufficient  to  sustain  the  attachment, 
and  the  judgment  should  be  affirmed  on  that  ground. 

It  was  held  by  this  court  in  McLean  v.  McLean,  10  Bush  167,  that 
from  the  language  of  the  2  Revised  Statutes  99,  landlords  suing  out 
attachments  under  its  provisions  are  not  held  to  the  same  strictness 
of  proof  as  parties  proceeding  under  the  code  of  practice  to  secure 
ordinary  debts.  The  provision  of  the  General  Statutes,  Sec.  13,  Art. 
2,  Chap.  55,  is  precisely  the  same  as  the  act  of  February  16,  1868, 
2  S.  R.  S.  P.  99.  In  the  case  supra  the  court  held  that  when  the 
landlord  ascertains  that  his  tenant,  without  his  consent,  is  selling  or 
removing  any  considerable  portion  of  the  property  upon  which  he 
holds  a  lien,  he  may  proceed  to  secure  himself,  and  he  is  not  bound 
to  wait  until  there  is  barely  enough  property  left  upon  the  premises 
to  sell  at  outcry  to  satisfy  his  rent  claim. 

From  the  report  of  the  sale  of  the  property  attached  made  by  the 
ccHnmissioner  appointed  by  the  court,  the  sum  of  $404.30  was  all 
that  was  realized  by  the  sale,  very  little  over  the  sum  owing  appel- 
lant for  rent,  exclusive  of  costs,  and  of  said  sum  of  $404.30,  $119.10 
were  the  proceeds  of  the  hogs.  Without  them  the  amount  realized 
from  the  sale  would  have  fallen  far  short  of  enough  to  pay  the  rent ; 
and  Gray  proves  that  before  the  attachment  was  sued  out  appel- 
lant, Dunn,  had  sold  the  hogs  and  had  removed  them  two  miles  from 
the  leased  premises,  taking  them  to  the  railroad. 

Perceiving  no  reasons  for  changing  the  opinion  of  this  court  here- 
tofore delivered,  the  petition  must  be  overruled. 

Smith  &  DeJannett,  for  appellant.     Clark  &  Simon,  for  appellees. 


John  Boyd  v.  J.  F.  McElroth,  et  al. 

and  Surety — Release  of  Surety. 
Wbere  a  surety  on  a  note  is  induced  by  the  representations  of  the 
holder  and  obligee  in  the  note  to  believe  that  his  name  was  torn  off 
and  he  was  no  longer  responsible,  and  these  representations  prevented 
him  from  obtaining  indemnity  or  securing  himself,  he  will  be  released 
upon  such  note,  and  the  release  of  one  surety  on  the  note  will  also  re- 
lease the  other. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

February  9,  1876. 
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Opinion  by  Judge  Pryor  : 

If  Peryear  was  induced  by  the  representation  of  the  holder  and 
obligee  in  the  note  to  believe  that  his  name  was  torn  off,  and  he  was 
no  longer  responsible,  the  jury  rendered  a  proper  verdict  in  the  case ; 
they  further  believed  that  this  representation  prevented  him  from 
obtaining  indemnity  or  securing  himself  in  his  liability  on  the  note ; 
that  he  acted  upon  the  belief  that  he  was  released  is  evident  from  all 
the  facts  and  circumstances  in  the  case,  and  it  was  an  afterthought 
in  the  appellant  to  attempt  to  make  the  sureties  responsible.  They 
could  have  saved  themselves  harmless  or  released  themselves  from 
liability  to  a  great  extent  but  for  the  assurance  that  Peryear  was  re- 
leased, and  so  well  satisfied  did  he  seem  to  feel  in  this  regard  that 
no  effort  was  made  to  secure  the  debt  or  any  legal  proceedings  in- 
stituted to  enforce  its  payment. 

The  defense  of  Peryear  is  sustained  by  the  testimony  of  Dr.  Boyd, 
and  from  his  statement  it  is  evident  that  when  his  father  left  Ken- 
tucky he  had  no  idea  of  attempting  to  make  these  sureties  respon- 
sible. It  may  be  a  matter  of  doubt  whether  the  property  sold  that 
belonged  to  the  wife  could  have  been  subjected  to  the  payment  of 
the  note ;  still  it  is  shown  that  Bush  owned  some  property  that  was 
liable,  and  the  assurances  of  the  appellant  prevented  the  sureties 
from  attempting  even  to  collect  any  part  of  it.  The  court,  in  a  case 
like  this,  will  hardly  attempt  to  regard  what  might  have  been  the 
equities  of  the  wife  as  against  the  right  of  these  sureties.  The  hus- 
band had  the  money  of  the  wife  in  his  possession.  He  might  have 
paid  it  to  the  sureties  in  discharge  of  the  note ;  and  at  any  rate  Per- 
year was  prevented  from  the  attempt  to  subject  it  by  the  statement 
of  the  holder  that  his  name  had  been  torn  off. 

The  instructions  given  in  behalf  of  Peryear  contain  in  substance 
the  law  of  the  case ;  and  although  the  instructions  may  be  regarded 
as  objectionable,  so  far  as  the  other  surety  was  concerned,  this  can- 
not affect  the  rights  of  Peryear;  and  the  inevitable  result  must  be 
upon  the  facts  of  this  record,  that  if  Peryear  was  released  the  other 
surety  was  also,  and  this  should  have  been  the  instruction  given. 
There  is  no  evidence  in  the  record  showing  that  McElrath  agreed 
to  remain  liable  on  the  note.  His  name  was  already  on  the  note,  and 
the  fact  that  he  failed  to  require  the  holder  to  erase  it  did  not  en- 
large his  liability.  The  release  of  Peryear  released  McElrath  un- 
less he  agreed  to  remain  liable,  and  of  this  there  is  no  evidence. 
When  asked  whether  he  wanted  his  name  torn  off,  he  replied,  in 
substance  that  he  did  not  know ;  that  himself  and  Peryear  had  talked 
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together  and  concluded  that  the  note  must  be  fixed  up  before  Bush 
left  There  was  no  consent  to  remain  bound  or  any  assent  to  Per- 
ycars  release,  so  the  instructions  gpiven  effecting  McElrath  were 
prejudicial  to  him  and  not  the  appellant.  If  a  verdict  had  been  found 
releasing  Peryear  and  holding  McElrath  bound,  it  could  not  have 
been  sustained  as  to  the  latter.  The  case  was  fairly  presented  as  to 
Peryear,  and  the  instructions  given,  in  which  the  jury  was  told  that 
McElrath  might  be  held  liable,  although  the  other  surety  was  re- 
leased, were  more  favorable  to  appellant  than  the  facts  authorized. 
Judgment  ctfRrtned. 

W.  IV.  Tice,  for  appellant. 

S.  Anderson,  StubbelHeld  &  Smith,  for  appellees. 


Samuel  Snyder  v.  Commonwealth. 

Ciimmal  Law — ^Instructions. 

Where  the  accused  is  charged  with  forgery  of  a  note,  he  cannot  be 
conTicted  of  altering  a  forged  note,  and  an  instruction  to  that  effect 
Is  ermieouB. 


An  indictment  is  defective  when  it  attempts  to  charge  forgery  but 
only  charges  in  substance  that  the  commonwealth  accuses  the  defend- 
ant of  the  crime  of  forgery,  by  forging  the  names  of  John  Glenn  and 
Hilry  Bell  to  a  note.  Such  a  charge  fails  to  set  out  how  the  offense 
was  committed,  and  no  facts  are  pleaded  from  which  it  may  appear 
that  a  crime  has  been  committed. 

APPEAL.  FROM  DAVIESS  CIRCUIT  COURT. 

February  11,  1876. 

Opinion  by  Judge  Peters  : 

The  g^nd  jury  of  Daviess  county  found  an  indictment  against 
appellant  which  is  in  the  following  language : 

The  grand  jury  of  the  county  of  Daviess,  in  the  name  and  by  the 
authority  of  the  commonwealth  of  Kentucky,  accuses  Samuel  Snyder 
of  the  crime  of  forgery,  committed  in  manner  and  form  as  follows, 
to  wit :  "The  said  Samuel  Snyder  in  the  said  county  of  Daviess  on 

the day  of  September,  1874,  and  before  the  finding  of  this 

indictment,  did  forge  the  names  of  John  Glenn  and  Hilry  Bell  to 
an  instrument  purporting  to  be  the  promissory  note  of  Samuel  Sny- 
der, John  Glenn  and  Hilry  Bell  for  two  hundred  dollars,  payable 
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to  H.  Lucas  on  or  before  the  ist  day  of  December,  1874,  with  in- 
terest at  the  rate  of  10  per  cent,  per  annum  from  the  28th  of  Septem- 
ber, 1874,  with  intent  to  defraud,  contrary  to  the  form  of  the 
statute." 

After  a  demurrer  to  the  indictment  was  overruled,  appellant  ivas 
tried  thereon  and  convicted  to  confinement  in  the  penitentiary  for 
two  years,  and  his  motion  for  a  new  trial  having  been  overruled,  he 
has  appealed  to  this  court. 

It  does  not  appear  in  the  transcript  that  there  was  any  motion  to 
arrest  the  judgment.    But  after  the  evidence  was  heard,  the   court 
instructed  the  jury  that  if  they  had  a  reasonable  doubt  whether  de- 
fendant signed  or  procured  to  be  signed  the  names  of  John  Glenn 
and  Hilry  Bell  or  one  of  them  to  the  note  described,  or  whether 
the  said  Glenn  and  Bell  signed  or  authorized  the  same  to  be  signed 
for  them,  or  whether  he  intended  to  commit  a  fraud  by  using-  the 
said  note  as  the  genuine  note  of  said  Glenn  or  Bell,  they  ought  to 
acquit  the  defendant  of  the  forgery  charged  in  the  indictment.    But 
if  they  believed  from  the  evidence  that  the  said  note  as  to  John 
Glenn  and  Hilry  Bell,  or  one  of  them,  is  false  and  forged,  and  that 
the  defendant  knew  it  was  false  and  forged,  and  so  knowing  placed 
it  in  the  hands  of  Lucas  as  and  for  a  genuine  note  as  to  said  Glenn 
or  Bell,  they  ought  to  find  defendant  guilty  of  uttering  the  same  and 
assess  his  punishment  as  stated  in  the  first  instruction.   To  the  giv- 
ing the  first  and  second  instruction  appellant  excepted. 

By  Sec.  7,  Art.  9,  Chap.  29,  General  Statutes,  p.  332,  it  is  provided 
that  if  any  person  shall  forge  or  counterfeit  any  writing  whatever, 
whereby  fraudulently  to  obtain  the  possession  of  or  deprive  another 
of  any  money  or  property,  or  cause  him  to  be  injured  in  his  estate  or 
lawful  rights,  or  if  he  shall  utter  and  publish  such  instrument,  know- 
ing it  to  be  forged  and  counterfeited,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  two  nor  more  than  ten  years. 

The  punishment  of  each  of  the  offenses  described  in  said  section 
is  the  same,  but  they  are  different  and  distinct  offenses;  nor  could 
they  be  charged  in  the  same  indictment;  and  where  as  in  this  case 
but  one  of  the  offenses  is  charged  in  the  indictment,  the  party  in- 
dicted could  not  be  convicted  of  the  other.  A  party  thus  prosecuted 
would  never  know  what  offense  he  would  be  required  to  answer. 

As  the  case  must  be  reversed  for  the  erroneous  instruction,  it  is 
proper  to  remark  that  the  indictment  fails  to  set  out  how  the  offense 
was  committed.  No  facts  or  circumstances  are  given  from  which  it 
may  appear  that  a  crime  has  been  committed.   The  extent  and  sub- 
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stance  of  the  charge  is  that  the  commonwealth  accuses  Samuel  Sny- 
der of  the  crime  of  forgery,  by  forging  the  names  of  John  Glenn  and 
Hilry  Bell  to  a  note. 

The  judgment  must  be  reversed  and  the  cause  remanded  with  di- 
rections to  award  a  new  trial,  and  for  further  proceedings  consistent 
herewith. 

G.  IV,  Sivoope,  for  appellant,     T.  E,  Moss,  for  appelke. 


W.  J.  Applegate,  et  al.,  v.  Thomas  Cook. 

Process — Service  of  Process  on  Infants-^Answer  of  Guardian  Ad  Litem. 

The  answer  of  a  guardian  ad  Utem  for  an  infant  defendant  is  not  an 

appearance  of  said  infant  when  no  process  was  served  on  such  infant. 

Jurisdiction  to  Pronounce  Judgment. 

Where  infants  own  real  estate,  a  proceeding  to  sell  it  and  a  Judg- 
ment of  sale  are  ineffectual  where  no  process  was  served  on  such 
owners. 

APPEAL  PROM  KENTON  CIRCUIT  COURT. 

February  12,  1876. 

Opinion  by  Judge  Pryor  : 

One  of  the  infant  defendants,  W.  J.  Applegate,  was  not  before  the 
court,  and  had  not  been  served  with  process;  and  no  guardian  ad 
litem  was  appointed  for  James  Applegate;  and  the  answer  of  the 
guardian  ad  litem  for  William  J.  Applegate  was  not  an  appearance, 
as  this  infant,  although  a  party,  had  not  been  summoned. 

The  title  to  the  land  being  in  the  infant  defendants,  the  purchaser 
acquired  no  right  to  the  interest  of  those  before  the  court.  The 
judgment  is  reversed  and  cause  remanded  with  directions  to  set 
aside  the  sale  and  cancel  the  deed  to  the  appellee,  and  for  further 
proceedings  consistent  with  the  opinion. 

Stez'cnson  &  O'Hara,  for  appellants.     Thomas  Cook,  for  appellee. 


William  F.  Davidson,  et  al.,  v.  Trustees  of  Catlettsburg. 

Towns — Power  to  Contract. 

Where  property  owners  stand  by  and  see  the  town  trustees  let  a  con- 
tract for  a  public  improvement  and  the  labor  performed  and  the  work 
paid  for  by  the  town,  they  may  not  then  question  the  power  of  the 
trustees  to  contract  for  the  town.  • 
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APPEAL  FROM  BOYD  CIRCUIT  COURT. 
February  15,  1876. 

Opinion  by  Judge  Pryor: 

Conceding  the  original  petition  as  in  the  name  of  those  not  inter- 
ested in  the  litigation,  there  was  no  objection  to  filing  the  amended 
pleading  making  the  real  party  in  interest  plaintiff,  and  that  is  the 
only  question  presented  on  the  demurrer  to  the  pleading  as  amended. 
The  amended  petition  contains  a  statement  of  facts  that,  if  true, 
authorized  the  recovery.  The  board  of  trustees,  by  virtue  of  the 
charter,  were  clothed  with  the  general  power  to  make  such  contracts 
as  were  necessary  for  the  welfare  of  the  city,  such  as  grading  streets, 
and  providing  a  way  accessible  to  the  wharf  and  other  places  of  land- 
ing on  the  bank  of  the  river  upon  which  the  city  is  located.  The  ap- 
pellants and  appellees  were  both  interested  in  the  improvement  of  the 
streets  and  wharf,  and  engaged  in  this  common  enterprise,  that  when 
completed  must  necessarily  result  in  much  benefit  to  both  parties, 
and  from  which  partial  benefits  have  already  been  derived. 

The  board  of  trustees  ratified  the  written  contract  by  spreading-  it 
upon  the  records  of  the  board,  and  directing  the  execution  of  the 
work,  and  not  only  so,  but  after  the  work  had  commenced  it  was 
thought  advisable  to  let  the  contract  for  its  execution  to  the  lowest 
bidder.  The  city,  by  the  issual  of  its  bonds,  paid  for  the  improve- 
ment. Nor  is  it  necessary  to  inquire  into  the  validity  of  the  action 
of  the  board  of  trustees  upon  the  facts  contained  in  the  record.  The 
contract  was  entered  into,  and  the  money  of  the  city  expended  by 
reason  of  it.  The  money  thus  expended  not  only  advanced  the  in- 
terests of  the  city,  but  improved  the  appellants'  property,  one  of  them 
being  the  owner  of  the  franchise  and  the  other  enjoying  its  use. 

It  is  now  too  late  for  them,  after  this  money  has  left  the  city  treas- 
ury, by  reason  of  the  contract,  and  been  applied  to  the  improve- 
ment of  appellants'  property,  to  say  that  the  action  of  the  board 
was  illegal.  The  testimony  shows  that  Soupine  was  authorized  to 
execute  the  contract  for  Davidson,  and  not  only  so,  but  that  the  lat- 
ter afterwards  approved  it.  It  also  appears  that  Soupine  was  pres- 
ent when  the  work  was  assigned  to  the  lowest  bidder,  and  sanctioned 
the  action  of  the  trustees  and  Davidson  after  his  expressed  willing- 
ness to  comply  with  his  part  of  the  contract.  That  the  work  is  not 
complete  or  has  been  abandoned  constitutes  no  defense  to  the  action. 
Benefits  have  resulted  to  both  parties  from  the  work  already  done, 
and  it  is  as  much  the  duty  of  the  appellants  to  progress  with  the 
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wx>rk  as  it  is  that  of  the  city.  The  money  was  certainly  paid  for  this 
work  by  the  appellees.  The  parties  stood  by  and  saw  by  whom  the 
labor  was  performed,  as  well  as  the  manner  in  which  it  was  executed ; 
and  a  want  of  power  on  the  part  of  the  trustees  to  contract  for  the 
town  constitutes  no  defense  for  appellants  when  the  money  of  the 
town  has  been  actually  expended  for  their  benefit. 

The  burden  of  proof,  however,  was  on  the  appellees  to  show  the 
amount  of  money  paid  by  the  city  under  the  contract.  The  testimony 
of  Spencer  as  to  the  amount  paid  is  a  mere  impression.  He  says  his 
impression  is  that  it  was  over  eight  hundred  dollars.  Merrill,  the 
town  treasurer,  states  that  he  does  not  know  the  number  of  bonds 
given  Keister,  but  thinks  there  was  six  of  these  bonds  paid.  This 
is  all  the  proof  in  relation  to  the  payment  of  bonds  or  the  number 
recorded  by  Keister.  It  was  an  easy  matter  for  appellee  to  have 
shown  how  much  was  paid,  and  it  being  incumbent  on  the  city  to 
make  this  fact  appear,  the  chancellor,  instead  of  fixing  the  amount 
based  alone  on  the  impression  of  Spencer,  should  have  been  gov- 
erned by  the  statement  of  the  treasurer  as  to  the  amount  paid,  viz. : 
six  hundred  dollars;  and  in  this  regard  the  judgment  is  erroneous. 
The  answer  of  appellant  only  claims  a  credit  of  $240,  and  this  has 
been  allowed  as  a  credit  by  the  judgment.  The  judgment  is  reversed 
and  cause  remanded  with  directions  to  enter  a  judgment  against  ap- 
pellants for  seven  hundred  seventeen  dollars,  with  interest  from  Oc- 
tober 10,  1868,  and  costs,  and  for  further  proceedings  consistent  with 
this  opinion. 

Ireland  &  Hampton,  for  appellants,    L.  T.  Moore,  for  appellees. 


B.  F.  Shepperd  v,  Lexington  &  Carter  County  Mining  Co. 
Judicial  Sale  of  Real  Estate— Appraiser  Purchasing  Real  Estate  Ap- 


An  irregularity  In  the  mode  of  appraisement  will  not  affect  the 
rights  of  a  purchaser  at  sheriff's  sale;  and  the  fact  that  one  of  the  ap- 
praisers becomes  the  purchaser  cannot  affect  such  purchase  where 
there  is  nothing  in  the  record  tending  to  show  bad  faith  in  the  trans- 
action. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

March  7,  1876. 

Opinion  by  Judge  Lindsay  : 

Shq)perd,  by  his  original  answer,  admits  that  the  lands  owned  by 
James  McGuire,  deceased,  lie  within  the  boundaries  of  the  two  pat- 
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ents,  the  one  to  Graham  and  the  other  Grayson.  This  admission 
shows  title  out  of  the  commonwealth.  The  record  does  not  show  how 
long  McGuire  held  these  lands  in  possession  prior  to  his  death,  but 
as  his  will  was  probated  in  1847,  ^^^  ^.s  his  widow  and  those  claim- 
ing through  her  have  undoubtedly  held  and  possessed  them  since 
that  time,  their  possessory  title,  and  the  two  conveyances  to  Shep- 
perd,  invested  him  with  a  title  subject  to  levy  and  sale  under  exe- 
cution. 

The  levies  under  the  two  executions,  as  entered  by  the  sheriff  in 
his  returns,  are  not  so  vague  and  indefinite  as  to  render  them  void. 
They  show  that  the  interest  of  Shepperd  in  the  estate  of  James  Mc- 
Guire, deceased,  was  levied  on.  They  show  further  that  said  estate 
consisted  of  a  tract  of  land  lying  on  the  little  fork  of  Little  Sandy, 
and  that  it  (the  said  land)  was  then  in  possession  of  Shepperd  and 
G.  W.  Pritchard. 

It  was  not  strictly  accurate  to  say  that  they  held  as  purchasers 
from  John  McGuire  and  Margaret  Flaugher,  but  this  inaccuracy 
does  not  render  the  levy  void.  The  irregularities  complained  of 
might  have  been  regarded  as  sufficient  to  authorize  the  granting 
of  relief  to  Shepperd,  if  he  had  moved  the  Fleming  Circuit  Court 
to  quash  the  levies  and  set  aside  the  sales ;  but  as  he  has  chosen  to 
allow  the  returns  of  the  sheriff  to  remain  undisturbed,  and  as  those 
returns  set  out  facts  from  which  the  land  sold  can  be  identified  be- 
yond all  controversy,  by  the  aid  of  extrinsic  evidence,  said  irregu- 
larities cannot  be  made  available  as  a  defense  to  this  proceeding. 

The  supposed  irregularities  in  the  mode  of  appraisement,  if  they 
exist,  do  not  affect  the  rights  of  the  purchaser  at  the  sheriff's  sale  ; 
nor  does  it  matter  that  one  of  the  appraisers  became  the  purchaser. 
There  is  nothing  in  the  record  tending  to  show  bad  faith  in  the 
transaction  in  this  regard. 

The  transfer  of  the  purchaser's  bid  to  appellee,  after  notice  of 
Shepperd's  intention  to  resist  his  right  to  the  land,  does  not  bring 
the  case  within  the  statutes  on  the  subject  of  champertous  sales. 
Execution  debtors  and  purchasers  at  the  sales  of  the  land  of  such 
debtors  are,  in  certain  sense,  vendors  and  vendees ;  and  they  are  ex- 
cepted out  of  the  operations  of  the  statute.  Sec.  7,  Chap.  12,  Revised 
Statutes.   Violett  v,  Violett,  2  Dana  325. 

We  see  no  reversible  error  in  the  proceedings  of  the  court  below. 
Its  judgment  must,  therefore,  be  affirmed. 

Elliott  Prichard,  for  appellant, 

E.  B,  IVilhoit,  E,  F,  Dulin,  for  appellee. 
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Charlotte  M.  Hays,  GVn,  v,  Thomas  &  Scwienar. 

Guardian  and  Ward — Purchase  of  Building  Material  for  Ward. 

A  guardian  is  authorized  to  purchase  lumber  for  his  ward  to  be  used 
in  building  a  small  tenement  on  his  land,  as  such  a  building  was  neces- 
sary to  enable  the  land  to  be  rented  out  advantageously. 

APPESAL  FROM  WARREN  CIRCUIT  COURT. 

March  8,  1876. 

Opinion  by  Judge  Pryor  : 

It  is  not  pretended  in  this  case  that  the  former  guardian  had  re- 
cdved  a  credit  in  his  settlement  for  the  amount  of  the  note  in  con- 
troversy, nor  would  it  have  been  proper  for  the  last  guardian  to  have 
given  him  a  credit  when  the  note  remained  unpaid.  It  shows  on  its 
face  that  the  debt  was  incurred  by  him  as  guardian,  and  although  an 
individual  liability  was  imposed  on  the  guardian  in  favor  of  the  cred- 
itor, still  when  paid  by  the  former  he  was  entitled  to  be  credited  by 
the  amount  in  a  settlement  with  the  ward.  The  lumber  purchased 
was  for  the  ward,  and  in  fact  used  in  building  a  small  tenement  on 
her  land.  It  seems  from  the  proof  that  such  a  building  was  also  nec- 
tssasy  in  order  to  enable  the  land  of  the  ward  to  be  rented  out,  and 
that  it  added  to  its  annual  value  fifteen  or  twenty  dollars. 

The  guardian  was  authorized  to  malce  the  expenditure.  The  ward 
has  and  is  now  recovering  the  full  benefit  of  the  investment,  and 
there  is  no  reason  why  her  estate  should  not  be  chargeable  with  it. 

Judgment  affirmed, 

/.  W,  Gorifij  for  appellant,  Halsell  &  Mitchell,  for  appellees. 


William  M.  Lloyd  v.  Patrick  Dumphrey. 

Statnte  of  Frauds— Lease  Contract  Not  in  Writing. 

An  oral  contract  for  the  lease  of  a  farm,  made  in  October,  1874,  for 
one  year  beginning  January  1,  1876,  and  therefore  not  to  be  carried 
into  full  e£Fect  within  the  period  of  one  year  from  the  making  thereof, 
is  within  the  statute  of  frauds  and  hence  unenforcible. 

APPEATi  FROM  DAVIESS  CIRCUIT  COURT. 

March  9,  1876. 

Opinion  by  Judge  Peters  : 

In  this  action  brought  by  appellant  against  appellee  he  alleges  that 
m  the  month  of  October,  1874,  appellee  rented  to  him  his  farm  in 
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Daviess  county,  then  occupied  by  John  Bell,  for  the  year  1875,  of 
which  he  was  to  have  possession  as  soon  as  said  Bell  vacated  it,  and 
for  the  rent  thereof  he  was  to  pay  appellee  $150  at  the  expiration  of 
the  year ;  but  he  was  to  pay  a  part  of  the  rent  in  improvements,  the 
character  of  which  is  specified.  And  he  then  alleges  that  preparatory 
to  entering  into  possession  of  the  premises  under  his  contract,  he  re- 
moved from  the  town  where  he  was  residing  at  a  cost  of  $21 ;  that 
he  made  1,700  boards  worth  $8.50  to  cover  the  house  on  the  land, 
and  sewed  three  acres  of  wheat  and  furnished  the  seed,  that  he 
bought  corn  and  hired  a  hand  to  labor,  preparatory  to  taking  posses- 
sion of  the  farm  and  making  a  crop,  as  he  had  agreed  to  do ;  but  that 
appellee,  in  violation  of  his  contract  with  him  on  or  about  the  15th 
of  December,  1874,  rented  the  premises  to  one  Phil  Stone,  and 
placed  him  in  possession  of  the  same  to  the  great  damage  of  appel- 
lant, and  for  which  he  seeks  redress. 

Appellee  demurred  to  the  petition;  the  demurrer  was  sustained, 
and  appellant  declining  to  amend  his  petition  was  dismissed,  and  he 
prosecutes  this  appeal.  The  contract,  as  set  forth  in  the  petition,  was 
made  in  October,  1874,  for  the  rent  of  the  farm  for  the  year  1875. 
The  lease,  therefore,  was  to  expire  on  the  last  day  of  the  year  last 
named,  and  consequently  was  not  to  be  carried  into  full  effect  within 
the  space  of  one  year  from  the  making  thereof. 

Subsec.  7,  Sec.  i.  Chap.  22,  i  Rev.  Stat.  265,  provides  that  no  ac- 
tion shall  be  brought  to  charge  any  person  upon  any  agreement 
which  is  not  to  be  performed  within  one  year  from  the  making  there- 
of unless  the  promise,  contract  agreement,  or  some  memoran- 
dum or  note  thereof  be  in  writing,  and  signed  at  the  close  there- 
of by  the  party  to  be  charged  therewith,  or  by  his  authorized  agent. 
The  agreement  set  out  in  the  petition  is  not  alleged  to  be  in  writinc^, 
and  an  action  upon  it  as  a  parol  agreement  is  interdicted  by  the  stat- 
ute. In  Davenport  v.  Gentry's  Adm'r,  9  B.  Mon.  427,  this  court  said, 
"It  has  been  settled  by  repeated  adjudications  of  this  and  other 
courts,  that  under  the  statute  of  frauds,  an  agreement  not  to  be  fully 
performed  within  one  year  is  a  contract  not  enforceable  by  either 
party." 

This  enactment  extends  to  all  contracts  which  are  not  to  be  car- 
ried into  full  effect  and  complete  execution  within  the  space  of  one 
year  from  the  making  thereof.  Chitty  on  Contracts,  67.  An  agree- 
ment for  a  year's  service,  to  commence  at  a  subsequent  day,  bein^ 
a  contract  not  to  be  performed  within  the  year  from  the  time  of  the 
agreement,  must  be  in  writing.  Nor  is  such  an  agreement  good  even 
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for  one  year  or  any  part  of  the  time.  If  voidable  in  part  it  is  void- 
able for  the  whole.  Nor  will  a  part  execution  of  the  agreement  take 
it  out  of  the  statute,  because  the  entire  agreement  must  be  for  the 
performance  of  a  duty  or  act  which  may  be  completed  within  the 
year.   Chitty  on  Contracts,  67-8. 

The  agreement  relied  on  not  being  in  writing,  and  by  its  terms 
not  to  be  fully  performed  within  one  year  from  the  making  thereof, 
an  action  upon  it  could  not  be  maintained  and  the  demurrer  was 
pn^>erly  sustained. 

Judgment  affirmed. 

Ozcen  &  Ellis,  for  appellant.   W.  N.  Sweeney,  for  appellee. 


Mary  E.  Worsham  v.  S.  P.  Worsham's  Adm'r. 

tor — Credits  Allowed. 
An  administrator  who  is  a  creditor  of  his  decedent  should  not  be  al- 
lowed a  commission  for  the  collection  of  his  own  claim. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

March  13,  1876. 

Opinion  by  Judge  Lindsay  : 

The  appellee  was  properly  allowed  the  additional  credit  for  the 
$7,000  note  on  Thomas.  The  proof  tends  to  show  that  said  note  was 
worthless,  and  it  is  clear  that  it  has  not  been  collected,  notwithstand- 
ing reasonable  diligence  upon  the  part  of  appellee. 

But  we  are  satisfied  that  the  amount  allowed  him  in  the  way  of 
commission  is  excessive.  His  own  testimony  shows  that  the  difficul- 
ties in  the  winding  up  of  the  estate  in  his  hands  were  sHght.  One- 
half  the  amount  received  and  paid  out  was  collected  for  him  with- 
out charge  by  the  bank  at  Stanford.  He  was  allowed  his  traveling 
expenses  on  the  two  trips  taken  to  the  south.  He  avoided  personal 
lialnlity  for  his  acts,  by  obtaining  the  approval  of  Mrs.  Worsham  to 
each  and  every  settlement  involving  a  controversy,  and  he  turned 
over  to  her,  without  recourse  upon  him,  the  two  notes  on  Toler,  as 
so  much  cash. 

He  should  have  been  allowed  no  commissions  on  the  two  notes, 
and  should  have  had  no  commission  on  the  amount  retained  to  pay 
himself  the  debts  due  him  by  the  testator.  Excluding  the  commission 
on  these  amounts,  he  will  receive  pay  at  the  rate  of  over  $150  per 
month  for  over  six  months  continuous  service.    It  is  evident  that  he 


38  Kentucky  Opinions.  [March, 


did  not  devote  that  length  of  time  to  the  business  of  settling  the 
tate,  and  that  the  rate  suggested  is  at  least  reasonable  compensation 
for  his  services. 

Instead  of  rendering  judgment  against  appellant  for  $324.52,  her 
petition  and  the  cross-petition  of  appellants  should  each  have  been 
dismissed,  and  appellee  should  have  had  judgment  for  his  costs. 
The  judgment  is  reversed  and  the  cause  remanded  for  a  judgment 
conformable  to  this  opinion. 

Hill  &  Alcorn,  A,  /.  James,  for  appellant, 

Saufley  &  Warren,  for  appellee. 


R.  R.  Hackney,  et  al.,  v,  W.  R.  Dillan,  et  al. 

Trespass  to  Real  Estate— Description. 

A  petition  is  fatally  defective  which  fails  to  describe  the  real  estate 
upon  which  a  trespass  is  charged  so  as  to  enable  the  defendant  to 
know  upon  what  land  the  trespass  complained  of  was  charged,  and  a 
Judgment  thereon  with  no  better  description  is  erroneous. 

appeal  from  ROCKCASTLE  COUNTY  COURT. 

March  14,  1876. 

Opinion  by  Judge  Cofer  : 

This  record  furnished  most  convincing  evidence  of  the  necessity 
for  a  more  rigid  enforcement  of  those  rules  of  pleading  and  practice 
which  experience  had  indicated  as  essential  to  a  correct  and  expedi- 
tious administration  of  public  justice. 

About  the  year  1855,  Daniel  Roberts  sold  to  the  appellants  land 
which  was  described  in  the  bond  for  title  then  executed  as  "My  farm 
on  Roundstone  in  Rockcastle  county,  containing  500  acres,  be  the 
same  more  or  less."  In  the  year  1858,  Roberts  sued  the  appellants 
and  recovered  a  judgment  at  law  for  the  last  instalment  of  purchase 
money.  He  transferred  the  judgment  to  Smith  and  Carters  and  an 
execution  having  issued  thereon,  the  appellants,  by  indorsement  on 
the  bond,  surrendered  to  be  sold  to  satisfy  the  execution  the  land 
purchased  of  Roberts,  which  is  described  in  the  surrender  as  "the 
within  land,"  and  in  the  return  of  the  sheriff  as  "five  hundred  acres 
of  land  given  up  by  R.  R.  Hackney,  being  the  same  land  on  which 
he  now  lives,  and  which  he  purchased  of  Daniel  Roberts." 

Smith  and  Carter  bought  the  land  at  sheriff's  sale,  and  the  appel- 
lants failed  to  redeem  it,  although  sold  for  only  a  little  more  than 
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one-fourth  its  appraised  value,  and  only  one-third  the  price  they 
had  paid  Roberts  for  it.  Smith  and  Carters  brought  suit  in  June, 
i860,  against  the  appellant,  Roberts,  to  obtain  from  Roberts  a  con- 
veyance of  the  legal  title.  In  the  petition  in  that  case  the  land  is  de- 
scribed as  a  "certain  tract  of  land  lying  in  Rockcastle  county  on  the 
waters  of  Roundstone  containing  about  500  acres,"  and  the  same 
tract  upon  which  the  defendant,  Hackney,  now  lives,  "the  tract  of 
land  that  he  bought  from  defendant,  Roberts." 

To  the  petition  in  that  case  appellants  filed  an  answer,  in  which 
they  averred  that  the  land  purchased  of  Roberts  consisted  of  five 
or  six  separate  tracts,  and  that  they  did  not  lie  adjoining  each  other. 
A  demurrer  to  the  answer  was  sustained,  and  no  further  answer 
being  made  it  was  adjudged  "that  the  plaintiffs  recover  of  the  de- 
fendant, Hackney,  the  land  in  the  petition  mentioned,"  and  "it  ap- 
pearing," as  the  judgment  recites,  "that  the  legal  title  to  the  land  in 
the  petition  mentioned  is  in  the  defendants,  Daniel  Roberts  and  Al- 
fred Smith,"  J.  G.  Hazlewood  was  appointed  a  commissioner  to  con- 
vcv  "said  land"  to  Smith  and  Carters. 

The  commissioner  made  a  deed  in  which  he  described  the  land  as 
the  land  set  forth  in  the  petition,  and  in  the  bond  of  Roberts  to  Hack- 
ney, and  as  being,  in  part,  the  same  land  sold  by  John  Quinn  to 
George  Procter  and  by  Procter  to  Roberts,  lying  on  Roundstone  in 
Rockcastle  county,  "one  piece  of  which  is  bounded  as  follows,"  and 
then,  after  setting  out  the  boundary,  it  is  stated  that  it  contains  "in 
all  500  acres,  more  or  less."  The  deed  contains,  "and  the  other  piece 
adjoining  thereto  and  being  a  piece  patented  to  George  Procter,  the 
2nd  day  of  July,  1846,  and  bounded  as  follows:"  and,  without  stat- 
ing the  number  of  acres,  proceeds,  "and  the  party  of  the  first  part 
conveys  and  confirms  unto  the  party  of  the  second  part,  all  the  right, 
tide,  interest  and  claim  of  the  defendants,  R.  R.  Hackney,  Alfred 
Smith  and  Daniel  Roberts,  in  and  to  the  said  tract  of  land,"  etc. 

In  187 1,  Smith  and  Carters  brought  a  second  suit  against  the  ap- 
pellants in  which  they  set  forth  the  sale  of  the  land  by  Roberts  to 
him,  the  execution  of  the  bond  for  title,  the  judgment,  execution, 
surrender  sale,  purchase  and  conveyance  by  commissioner,  in  which 
they  described  the  land  as  500  acres,  consisting  of  "several  tracts 
of  separate  boundaries."  They  also  set  forth  their  suit  to  obtain  a 
conveyance,  and  alleged  that  they  had  recently  discovered  that  the 
deed  was  defective  in  giving  the  boundaries  of  the  land ;  that  they 
had  caused  it  to  be  surveyed  and  processioned ;  and  they  referred  to 
a  copy  of  the  survey  and  processioner's  report  for  a  full  description 
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of  the  several  tracts,  and  asked  to  have  the  deed  reformed  so  as  to 
describe  accurately  the  boundary  of  each  tract.  The  petition  in  that 
case  was  dismissed  and  reHef  denied  in  obedience  to  the  mandate  of 
this  court. 

Pending  that  litigation  Carter  and  Brother,  who  had  acquired  the 
land  from  Smith  and  Carters,  leased  a  portion  of  it  to  the  appellees, 
W.  R.  Dillon  and  Brother,  for  a  term  of  five  years.  Dillon  took 
possession  under  their  lease,  and  in  June,  1874,  brought  an  action  at 
law  against  the  appellant  for  trespass,  and  subsequently  brought  a 
suit  in  equity  and  sued  out  an  injunction  to  restrain  him  from  cut- 
ting and  removing  timber  and  tanbark  from  the  land  described  in 
their  petition.  The  action  for  trespass  was  transferred  to  equity  and 
consolidated  with  the  suit  for  injunction,  and  on  final  hearing  the 
chancellor  made  the  injunction  perpetual,  and  from  that  judgment 
this  appeal  is  prosecuted. 

The  first  question  is.  Were  not  the  petitions  both  fatally  defective 
because  the  land  is  not  described  with  such  convenient  certainty  as 
to  enable  the  appellants  to  know  upon  what  land  the  trespass  com- 
plained of  was  charged  to  have  been  committed,  or  upon  what  land 
they  were  about  to  be  enjoined  from  cutting  or  removing  timber,  and 
is  not  the  judgment  making  the  injunction  perpetual  erroneous  for 
the  same  reason  ? 

In  the  petition  in  the  action  for  trespass  the  land  is  described,  or 
rather  referred  to,  thus:  "Bounded  as  follows,  to  wit:  (see  plat  on 
exhibit  B).  Beginning  at  figure  i,  thence  with  line  to  3,  then  to  2, 
thence  with  line  to  9,  thence  to  18,  then  to  19  and  20,  thence  with  the 
line  to  21  to  24,  thence  to  23,  then  to  22,  then  to  30,  thence  with  the 
meanders  of  the  line  to  32,  thence  again  to  r,  then  to  6,  and  thence 
to  the  beginning ;  and  for  a  more  particular  description  of  the  metes 
and  bounds  of  said  land  a  copy  of  the  processioner's  and  surveyor's 
reports  of  said  land  is  here  referred  to  and  made  part  hereof  as  ex- 
hibit B." 

The  description  contained  in  the  suit  for  an  injunction  is,  if  pos- 
sible, more  vague  and  confused  than  in  the  other.  We  find  in  the 
transcript  what  purports  to  be  a  copy  of  a  plat  and  report  of  pro- 
cessioners,  but  whether  they  are  the  plat  and  report  referred  to  we 
can  only  conjecture,  for  they  are  not  marked  as  exhibit  B,  nor  does 
the  clerk  say  they  are  the  same  referred  to  in  the  petitions,  but  we 
will  assume  that  they  are. 

It  is  entirely  clear  that  without  the  aid  of  these  exhibits  there  is 
nothing  in  the  petitions  from  which  the  location  and  boundary  of 
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the  land  of  which  the  appellees  claim  to  have  been  in  possession  can 
be  determined.  Can  an  entire  failure  to  describe  in  the  pleadings 
the  subject  of  action  be  cured  by  reference  to  an  exhibit?  It  has 
been  repeatedly  held  that  the  omission  to  state  in  the  petition  a  fact 
material  to  the  plaintiff's  cause  of  action  cannot  be  cured  by  making 
a  paper  containing  the  omitted  fact  a  part  of  the  petition.  The  same 
reasons,  it  seems  to  us,  require  that  we  should  hold  that  a  failure  to 
describe  the  subject  of  the  action  cannot  be  cured  by  making  a 
paper  containing  the  description  a  part  of  the  petition. 

Section  152  of  the  Code  provides  that  "In  an  action  to  recover  real 
property,  it  must  be  described  in  the  petition  with  such  convenient 
certainty  as  to  enable  an  officer  holding  an  execution  to  identify  it." 
These  are  not  actions  to  recover  real  property  but  they  are  actions 
concerning  that  kind  of  property,  and  in  analogy  to  the  rule  pre- 
scribed by  the  statute,  we  hold  that  in  actions  for  trespass  to  real 
property,  or  to  enjoin  the  defendant  from  committing  waste  thereon, 
the  petition  must  so  describe  the  land  as  to  enable  the  defendant  to 
know  upon  what  tract  or  parcel  of  land  the  trespass  is  charged  to 
have  been  committed,  or  to  what  land  it  is  meant  that  the  injunction 
sought  shall  apply.  If  the  land  be  not  described  in  the  pleadings,  the 
defendant  may  be  unable  to  answer  whether  he  had  done  the  act  al- 
leged to  be  a  trespass  or  not.  If  he  is  enjoined  from  cutting  or  re- 
moving timber,  he  may  be  unable  to  know  without  a  resonably  ac- 
curate description  of  the  land  meant  to  be  covered  by  the  injunction 
whether  he  is  violating  it  or  not;  and  to  make  an  injunction  per- 
petual by  a  judgment  as  deficient  in  description  as  the  petition,  as 
was  done  in  this  case,  exposes  the  defendant  to  the  hazard  of  being 
punished  for  a  violation  of  the  injunction,  and  leaves  room  for  un- 
ending vexatious  litigation  to  the  injury  of  all  the  parties. 

Such  judgements  rendered  upon  such  pleadings  do  not  serve  to  set- 
tle, but  rather  to  increase  litigation  and  strife,  as-  is  well  attested  by 
this  most  anomalous  record.  If  an  accurate  description  of  the  land 
purchased  by  the  appellants  had  been  gfiven  in  the  petition,  and  judg- 
ment in  the  suit  for  a  conveyance,  the  suit  for  the  reformation  of  the 
deed  made  by  the  commissioner  in  that  case  would  have  been 
avoided,  and  these  suits  would  never  have  been  necessary. 

We  are  unable  to  determine  from  anything  in  this  record  whether 
the  trespass  complained  of  was  within  the  boundaries  given  in  the 
commissioner's  deed  or  not.  Witnesses  prove  that  the  cutting  was 
uithin  the  boundaries  given  in  the  report  of  the  processioners,  but 
whether  those  boundaries  are  the  same  as  the  boundaries  in  the  deed 
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then  becomes  a  question.  The  report  contains  the  courses  and  dis- 
tances of  six  tracts,  while  the  deed  only  contains  the  boundaries  of 
two.  The  boundary  of  the  second  tract  described  in  the  deed  seems 
to  correspond  with  the  boundary  of  tract  No.  3  in  the  report.  But 
we  cannot  identify  the  boundary  of  the  first  with  any  in  the  report, 
and  we  are  therefore  unable  to  say  whether  that  boundary  embraces 
all  the  other  tracts  described  in  the  report  or  not ;  so  that  although 
it  appears  in  the  evidence  that  the  trespass  complained  of  was  within 
the  boundaries  as  set  forth  in  the  report,  it  does  not  appear  whether 
it  was  within  the  deed  boundaries. 

The  decision  of  this  court  in  the  suit  to  reform  the  deed  was  ad- 
verse to  the  appellees.  Their  lessors  then  only  complained  that  the 
parcel  of  land  known  as  "Dogwood  Gap"  was  omitted,  and  as  appel- 
lees do  not  now  complain  of  any  other  error  in  the  deed,  and  have 
failed  to  show  any  trespass  within  its  boundaries,  their  actions  should 
have  been  dismissed. 

But  there  is  still  another  difficulty  in  the  way  of  the  appellees. 
They  make  claim  under  their  lease  and  under  that  alone.  The  lan- 
guage of  the  lease  is  that  Carter  &  Bro.  ''lease  to  the  said  Dillons  all 
that  portion  of  their  lands  known  as  the  Hackney  lands,  that  is  situ- 
ated and  lying  on  the  southwest  side  of  Roundstone  Creek,  or  on  the 
same  side  of  the  creek  that  the  state  road  runs." 

It  thus  appears  that  they  did  not  lease  the  whole  of  the  Hackney 
land,  and  they  neither  alleged  nor  proved  that  the  trespass  complained 
of  was  within  their  lease,  or  if  they  may  be  understood  to  allege  that 
they  leased  the  whole,  then  the  lease  filed  shows  that  they  did  not  do 
so.  The  record  in  this  case  is  so  unskillfully  made  out  that  we  have 
found  it  almost  impossible  to  get  at  the  real  points  in  dispute.  We 
have  before  intimated  that  it  is  the  duty  of  clerks  to  make  out  rec- 
ords in  form,  and  in  a  legible  hand  writing,  and  that  counsel  should 
not  file  records  in  this  court  not  so  made  out. 

In  order  to  impress  the  importance  of  this  matter  upon  both  coun- 
sel and  clerks,  we  have  deemed  it  proper  in  the  exercise  of  the  dis- 
cretion given  us  by  statute  in  rendering  or  withholding  judgment  for 
costs  to  render  no  judgment  in  this  case  for  costs  in  this  court. 

The  judgment  of  the  circuit  court  in  the  two  actions  of  Dillons  v. 
Hackney,  et  aL,  dismissing  the  action  of  Hackney  v.  Smith  &  Carters, 
et  aL,  is  reversed,  and  the  cause  is  remanded  with  directions  to  dis- 
miss the  first  two  actions  named  above  with  costs,  and  for  further 
proceedings  upon  the  rules  to  pay  into  court  the  money  realized  from 
the  sale  of  the  bark  sold  under  order  of  the  court,  and  for  further 
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pnxeedii^  in  the  action  last  above  named  of  Hackney  v.  Smith, 
Carters,  et  al. 

G.  Pearl,  for  appellants. 

Lindsey,  Dickinson,  McCleary,  Kirtley  &  Byron,  for  appellees. 


Aetna  Life  Insurance  Co.  v,  Jennie  L.  Sullivan. 

Life  Inmnnce  PolicT— Increased  Hazard. 

Where  the  holder  of  a  life  insurance  policy  after  receiving  it  be- 
comes so  far  in  the  habit  of  drunkenness  that  he  is  afflicted  with  de- 
lirium tremens,  the  policy  is  forfeited  and  there  can  be  no  recovery 
upon  it. 

Verdict  of  a  Jury. 

Where  the  Jury  returns  a  verdict  in  the  face  of  the  uncontradicted 
evidence  of  a  credible,  intelligent  and  unbiased  witness,  such  verdict 
is  palpably  against  the  weight  of  the  evidence  and  the  circuit  court 
in  such  a  case  should  sustain  a  motion  for  a  new  trial. 

APPEAL  FROM  TODD  CIRCUIT  COURT. 

March  18,  1876. 

Opinion  by  Judge  Lindsay  : 

It  is  alleged  in  the  answer  of  the  insurance  company  that  the  in- 
sured, after  the  date  of  the  policy  upon  which  this  action  is  founded, 
became  so  addicted  to  the  use  of  intoxicating  drinks  as  to  impair  his 
health,  and  that  he  thereby  violated  that  stipulation  of  said  policy, 
which  provided  in  substance  that  if  he  should  become  so  far  intem- 
perate as  to  impair  his  health  or  to  induce  delirium  tremens  the 
policy  should  become  and  be  null  and  void. 

It  is  not  complained  that  the  court  erred  in  any  of  its  rulings  touch- 
ing any  question  of  practice,  nor  in  the  admission  or  rejection  of  evi- 
dence, nor  in  giving  or  refusing  instructions  to  the  jury.  The  com- 
plaint is  that  the  proof  sustained  the  defense  above  set  out,  and  that 
the  verdict  of  the  jury,  in  favor  of  the  assured,  is  flagrantly  and  pal- 
pably against  the  evidence. 

It  becomes  necessary,  therefore,  that  we  shall  examine  the  testi- 
mony upon  which  the  jury  acted.  Several  witnesses  proved  that  for 
and  during  the  two  or  three  years  preceding  the  death  of  the  insured, 
he  drank  freely,  and  that  his  use  of  alcoholic  drinks  frequently  run 
into  what  these  witnesses  denominate  "sprees." 

Dr.  Bailey  proves  that  in  1873  he  prescribed  for  him  for  nervous- 
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ness,  which,  according  to  his  own  statement,  was  the  result  of  a  de- 
bauch. Dr.  J.  N.  Bass,  an  educated  physician  and  a  practitioner  of 
fifteen  years  standing,  swears  that  he  was  called  upon  to  prescribe 
for  the  insured  in  June,  1873 ;  that  he  then  found  him  suflFering  from 
delirium  tremens ;  that  he  treated  him  for  that  disease  or  affectation, 
and  that  he  recovered  from  the  attack.  The  witness  stated  in  detail 
the  symptoms  of  the  disease,  and  said  that  the  patient  was  not  deliri- 
ous all  the  time,  that  he  had  lucid  intervals,  and  that  the  delirium 
would  come  on  in  paroxysms. 

In  answer  to  the  question,  "Is  there  doubt  in  your  mind  that  the 
disease  for  which  you  attended  Sullivan  in  June,  1873,  was  a  genuine 
case  of  delirium  tremens  ?"  the  witness  answered,  "There  is  none ;  I 
think  it  was  a  genuine  case  of  delirium  tremens." 

This  testimony  is  wholly  uncontradicted.  A  physician  introduced 
by  the  appellee  stated  that  it  was  sometimes  difficult  to  distinguish 
the  delirium  incident  to  an  attack  of  delirium  tremens,  from  the  de- 
lirium that  results  from  fever,  but  he  did  not  pretend  to  say  that  the 
symptoms  detailed  by  Dr.  Bass  did  not  indicate  the  existence  of  the 
disease  from  which  he  swears  the  insured  was  suffering.  Nor  was 
he  asked  to  express  an  opinion  on  that  subject. 

The  witnesses,  Allison,  and  S.  H.  Sullivan  and  wife,  speak  as  to 
the  condition  and  symptoms  of  the  insured  when  sick  in  June,  1873. 
They  saw  no  signs  of  delirium,  although  they  were  with  him  the 
greater  portion  of  the  time.  They  know  that  opiates  were  adminis- 
tered to  him  by  direction  of  Dr.  Bass,  and  know  that  he  suffered 
from  fever.  They  do  not  seem  to  have  inquired  as  to  the  nature  of 
the  disease,  and  do  not  pretend  to  any  medical  knowledge,  nor  to  any 
considerable  experience  as  nurses  of  sick  persons. 

Allison  states  that  the  attack  or  disease  was  not  like  other  cases  of 
delirium  tremens  he  had  seen,  but  concludes  by  saying  that  he  could 
not  state  that  he  knew  delirium  tremens  when  he  saw  it.  Every- 
thing testified  to  by  these  witnesses  is  doubtless  true,  but  it  is  only 
shown  that  they  did  not  know  what  was  the  matter  with  the  insured, 
and  they  did  not  observe  symptoms  that  were  discovered  by  the  prac- 
ticed eye  of  an  educated  physician,  whose  business  it  was,  by  a 
minute  and  critical  examination  of  the  patient,  to  ascertain  the  char- 
acter of  the  disease  for  which  he  was  about  to  prescribe.  These 
witnesses  swear  to  no  fact  which  militates  against  the  correctness  of 
the  conclusion  reached  by  Dr.  Bass,  that  the  insured  was  then  suf- 
fering from  delirium  tremens. 

The  record  does  not  show  that  Dr.  Bass  was  partial  to  the  insur- 
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ancc  company.  Upon  the  contrary,  he  was  the  family  physician  of 
the  brother  of  the  insured,  and  was  the  attending  physician  upon  the 
latter  during  his  last  and  fatal  illness.  It  may  be  assumed  from  all 
the  facts  presented  by  the  record  that  he  is  friendly  to  the  appellee. 
His  reputation  for  veracity  is  not  questioned.  His  statements  are 
not  contradicted,  directly  or  indirectly,  and  there  was  no  attempt 
made  to  show  that  he  misunderstood  the  symptoms  of  the  disease  for 
which  he  prescribed  for  the  insured  in  June,  1873. 

In  finding  for  the  appellee  the  jury  disregarded  his  evidence  alto- 
gether. 

A  verdict  directly  in  the  face  of  the  uncontradicted  evidence  of  a 
aedible,  intelligent  and  unbiased  witness,  falls  within  that  class  of 
rerdicts  which  are  palpably  against  the  weight  of  the  evidence.  The 
circuit  court  should  have  awarded  appellant  a  new  trial.  For  the 
failure  to  do  so,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  for  further  proper  proceedings. 

Edward  White,  for  appellant.    Petree  &  Reeves,  for  appellee. 


Lewis  Jackson  v.  Sandford  Jefferson's  Adm'r. 

Paflnre  of  Proof — ^Peremptory  Instruction. 

Where  a  cause  of  action  is  pleaded  in  a  petition  and  no  proof  sub- 
mitted to  prove  it  the  court  should  instruct  the  jury  to  find  for  the 
defendant. 

APPEAL.  FROM  WOODFORD  CIRCTUIT  COURT. 

March  25,  1876. 

Opinion  by  Judge  Pryor: 

There  was  evidence  conducing  to  sustain  the  defense  relied  on  by 
the  appellant  in  the  4th  paragraph  of  his  answer.  It  is  there  al- 
lied that  the  original  action  for  the  recovery  of  the  identical  account 
for  which  the  present  action  was  instituted  had  been  dismissed,  un- 
der an  agreement  made  between  the  parties  by  which  the  matters 
contained  in  that  action  should  be  considered  as  finally  settled,  the 
consideration  for  said  agreement  being  that  the  plaintiff  should  re- 
nain  in  defendant's  house  with  his  family  until  he  could  obtain  an- 
other dwelling.  There  was  no  demurrer  to  this  paragraph  of  the 
answer;  yet  the  defendant  offered  an  amendment  setting  forth  more 
minutely  the  terms  of  the  contract,  and  the  filing  was  refused. 

The  original  action  was  dismissed  by  the  plaintiff,  and  the  evidence 
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Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
solve the  order  of  injunction  and  to  dismiss  appellee's  petition. 
L.  W,  Andrews,  E.  C.  Phister,  for  appellant. 
W,  H,  Card,  for  appellee. 


Riley  McKay  v.  Joseph  Blackwell  and  Wife. 

Statute  of  Frauds— Oral  Contract. 

A  contract  not  to  be  performed  within  one  year  from  the  making 
thereof  cannot  be  enforced  unless  In  writing. 

APPEAL  FROM  CARROLL  CIRCUIT  COURT. 

February  3,  1876. 

Opinion  by  Judge  Peters  : 

This  suit  was  brought  by  appellees  to  restrain  appellant  from  cut- 
ting and  removing  wood  and  timber  from  the  land  of  appellees. 
The  defense  to  the  action  is  that  appellees  had  sold  to  appellant  all 
the  wood  and  timber  within  a  specified  boundary,  including  about 
fifty  acres ;  that  appellant  had  the  right  to  cut  and  sell  all  or  as  much 
of  the  wood  and  timber  within  said  boundary  as  he  could  sell,  and 
was  to  cut  and  remove  the  same  as  fast  as  he  could  find  sale  for  it, 
except  such  timber  as  was  suitable  for  rails  and  boards ;  that  for  the 
wood  sold  within  said  boundary  appellant  was  to  pay  appellees  $500, 
payments  to  be  made  at  the  rate  of  50  cents  per  cord  as  the  wood 
was  sold  and  removed  from  the  land  until  the  whole  price  was  paid, 
if  so  much  could  be  sold;  that  he  was  removing  the  wood  within 
that  boundary;  and  he  denies  that  he  was  engaged  in  cutting  and 
selling  any  wood  and  timber  on  appellees'  land  other  than  that  in- 
cluded in  the  boundary  which  they  had  sold  to  him,  and  asks  for  a 
dissolution  of  the  injunction. 

It  is  conclusively  shown  by  the  evidence  that  Joseph  Blackwell 
and  appellant  had  made  a  verbal  agreement  upon  the  terms  on 
which  appellant  was  to  have  the  wood  within  the  designated  boun- 
dary at  the  price  of  $500,  to  be  paid  as  the  wood  could  be  sold  and 
delivered,  the  same,  as  the  parties  contemplated,  to  be  made  to  the 
Lexington,  Louisville  &  Cincinnati  R.  Co.;  and  the  evidence 
tends  to  the  conclusion  that  the  agreement  was  to  be  reduced  to 
writing  before  it  could  be  regarded  as  consummated.  Sometime 
after  the  verbal  agreement  Blackwell  prepared  and  sent  to  appellant 
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a  writing  setting  forth  their  contract,  as  he  insisted,  for  him  to 
sign.  He  declined  to  sig^  it,  for  several  reasons ;  one  was  that  the 
boundar>'  of  the  land  was  not  correctly  set  forth,  and  another  and 
the  main  objection  was  that  the  ist  of  March,  1876,  was  fixed  as 
the  time  by  which  the  wood  was  to  be  removed,  as  appellant  had 
leased  the  farm  of  appellees  to  the  last  named  period,  the  land  on 
which  the  timber  was  standing  being  a  part  of  the  leased  premises. 
That  writing,  bearing  date  4th  of  November,  1872,  is  made  a  part 
of  Tharp's  deposition ;  and  it  is  proved  by  Tharp  that  appellant  de- 
clined to  sign  the  contract,  mainly,  as  he  said,  because  he  might  not 
be  able  to  sell  all  the  wood  within  the  time  allowed  him  therein ;  but 
he  had  still  other  objections,  as  that  there  was  a  stipulation  that  as 
the  land  was  cleared  up  and  the  wood  removed  appellees  had  the 
right  to  take  the  land  thus  cleared  and  cultivate  it ;  and  without  de- 
nying that  that  right  constituted  a  part  of  the  contract,  he  said  it 
might  put  him  to  inconvenience  and  trouble.  It  appears,  therefore, 
from  the  evidence  that  appellant  declines  to  sign  the  writing  evi- 
dencing the  contract  for  the  timber  without  having  inserted  in  it 
stipulations  not  previously  agreed  upon,  and  variant  from  the  verbal 
agreement. 

The  order  for  the  injunction  was  made  by  the  clerk  of  the  Car- 
roll Circuit  Court,  whose  authority  to  grant  the  injunction  is  not 
disputed  or  questioned,  but  the  manner  of  doing  it  is  objected  to. 
It  is  true  that  no  order  appears  to  have  been  made  by  the  clerk  on 
the  petition  or  elsewhere  except  on  the  summons  against  appellant. 
That  is  somewhat  informal  and  out  of  the  usual  course;  but  we 
cannot  see  why  an  order  indorsed  on  the  summons  should  not  be  as 
authoritative  and  as  effectual  as  first  to  make  the  order  on  the  peti- 
tion, or  on  some  other  paper,  and  then  copy  it  on  the  summons.  No 
prejudice  resulted  to  appellant  from  the  manner  in  which  the  order 
was  made. 

If  the  contract  relied  upon  by  appellant  was  in  parol,  as  by  his 
own  showing  it  was  not  to  be  performed  within  one  year  from  the 
making  thereof,  it  could  not  be  enforced ;  and  if  by  the  terms  of  the 
agreement  of  the  parties  it  was  to  be  reduced  to  writing,  appellant 
himself  defeated  its  consummation.  The  evidence  conduces  to  show 
that  for  the  wood  he  cut  Neal  paid  appellant. 

Perceiving,  therefore,  no  error  in  the  judgment,  the  same  is  af- 
firmed. 

IV.  B.  &  H.  M.  Winslow,  for  appellant. 

Joseph  Blackwell,  for  appellees. 
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Judgment  rez'crsed  and  cause  remanded  with  instructions  to  dis- 
solve the  order  of  injunction  and  to  dismiss  appellee's  petition. 
L,  W.  Andrews,  E.  C.  Phister,  for  appellant. 
W.  H.  Card,  for  appellee. 


Riley  McKay  v,  Joseph  Blackwell  and  Wife. 

Statute  of  Frauds— Oral  Contract. 

A  contract  not  to  be  performed  within  one  year  from  the  making 
thereof  cannot  be  enforced  unless  in  writing. 

APPEAL  FROM  CARROLL  CIRCUIT  COURT. 

February  3,  1876. 

Opinion  by  Judge  Peters  : 

This  suit  was  brought  by  appellees  to  restrain  appellant  from  cut- 
ting and  removing  wood  and  timber  from  the  land  of  appellees. 
The  defense  to  the  action  is  that  appellees  had  sold  to  appellant  all 
the  wood  and  timber  within  a  specified  boundary,  including  about 
fifty  acres ;  that  appellant  had  the  right  to  cut  and  sell  all  or  as  much 
of  the  wood  and  timber  within  said  boundary  as  he  could  sell,  and 
was  to  cut  and  remove  the  same  as  fast  as  he  could  find  sale  for  it, 
except  such  timber  as  was  suitable  for  rails  and  boards ;  that  for  the 
wood  sold  within  said  boundary  appellant  was  to  pay  appellees  $500, 
payments  to  be  made  at  the  rate  of  50  cents  per  cord  as  the  wood 
was  sold  and  removed  from  the  land  until  the  whole  price  was  paid, 
if  so  much  could  be  sold ;  that  he  was  removing  the  wood  within 
that  boundary ;  and  he  denies  that  he  was  engaged  in  cutting  and 
selling  any  wood  and  timber  on  appellees'  land  other  than  that  in- 
cluded in  the  boundary  which  they  had  sold  to  him,  and  asks  for  a 
dissolution  of  the  injunction. 

It  is  conclusively  shown  by  the  evidence  that  Joseph  Blackwell 
and  appellant  had  made  a  verbal  agreement  upon  the  terms  on 
which  appellant  was  to  have  the  wood  within  the  designated  boun- 
dary at  the  price  of  $500,  to  be  paid  as  the  wood  could  be  sold  and 
delivered,  the  same,  as  the  parties  contemplated,  to  be  made  to  the 
Lexington,  Louisville  &  Cincinnati  R.  Co.;  and  the  evidence 
tends  to  the  conclusion  that  the  agreement  was  to  be  reduced  to 
writing  before  it  could  be  regarded  as  consummated.  Sometime 
after  the  verbal  agreement  Blackwell  prepared  and  sent  to  appellant 
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a  writing  setting  forth  their  contract,  as  he  insisted,  for  him  to 
sign.  He  decHned  to  sign  it,  for  several  reasons ;  one  was  that  the 
boundarj'  of  the  land  was  not  correctly  set  forth,  and  another  and 
the  main  objection  was  that  the  ist  of  March,  1876,  was  fixed  as 
the  time  by  which  the  wood  was  to  be  removed,  as  appellant  had 
leased  the  farm  of  appellees  to  the  last  named  period,  the  land  on 
which  the  timber  was  standing  being  a  part  of  the  leased  premises. 
That  writing,  bearing  date  4th  of  November,  1872,  is  made  a  part 
of  Tharp's  deposition ;  and  it  is  proved  by  Tharp  that  appellant  de- 
clined to  sign  the  contract,  mainly,  as  he  said,  because  he  might  not 
be  able  to  sell  all  the  wood  within  the  time  allowed  him  therein ;  but 
he  had  still  other  objections,  as  that  there  was  a  stipulation  that  as 
the  land  was  cleared  up  and  the  wood  removed  appellees  had  the 
right  to  take  the  land  thus  cleared  and  cultivate  it ;  and  without  de- 
nying that  that  right  constituted  a  part  of  the  contract,  he  said  it 
might  put  him  to  inconvenience  and  trouble.  It  appears,  therefore, 
from  the  evidence  that  appellant  declines  to  sign  the  writing  evi- 
dencing the  contract  for  the  timber  without  having  inserted  in  it 
stipulations  not  previously  agreed  upon,  and  variant  from  the  verbal 
agreement. 

The  order  for  the  injunction  was  made  by  the  clerk  of  the  Car- 
roll Circuit  Court,  whose  authority  to  grant  the  injunction  is  not 
disputed  or  questioned,  but  the  manner  of  doing  it  is  objected  to. 
It  is  true  that  no  order  appears  to  have  been  made  by  the  clerk  on 
the  petition  or  elsewhere  except  on  the  summons  against  appellant. 
That  is  somewhat  informal  and  out  of  the  usual  course;  but  we 
cannot  see  why  an  order  indorsed  on  the  summons  should  not  be  as 
authoritative  and  as  effectual  as  first  to  make  the  order  on  the  peti- 
tion, or  on  some  other  paper,  and  then  copy  it  on  the  summons.  No 
prejudice  resulted  to  appellant  from  the  manner  in  which  the  order 
was  made. 

If  the  contract  relied  upon  by  appellant  was  in  parol,  as  by  his 
own  showing  it  was  not  to  be  performed  within  one  year  from  the 
making  thereof,  it  could  not  be  enforced ;  and  if  by  the  terms  of  the 
agreement  of  the  parties  it  was  to  be  reduced  to  writing,  appellant 
himself  defeated  its  consummation.  The  evidence  conduces  to  show 
that  for  the  wood  he  cut  Neal  paid  appellant. 

Perceiving,  therefore,  no  error  in  the  judgment,  the  same  is  af- 
irmed. 

^^'.  B.  &  H.  M.  Winslow,  for  appellant, 
Joseph  Blackwell,  for  appellees. 
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time  and  expressly  relied  on  the  statute  of  limitation  as  a  bar  to  the 
cross-petition  to  foreclose  the  mortgage. 

The  deed  from  the  commissioner  to  Aertson  became  inoperative 
and  void  by  reason  of  the  reversal  of  the  two  judgments  in  his  favor, 
and  it  was  not  necessary  that  the  circuit  court  of  Franklin  county 
should  make  a  formal  order  cancelling  it.  Tuggle's  heirs,  holding  as 
they  did  under  Aertson,  could  not  resist  appellants'  actions  for  the 
recovery  of  the  land.  When  they  sought  to  be  subrogated  to  the 
rights  of  Aertson  under  his  mortgage,  the  appellants  had  the  right 
to  defend  their  title  by  making  available  any  defense  that  could  have 
been  relied  on  by  their  vendor,  Eve,  or  his  heirs  or  representatives, 
to  defeat  its  foreclosure. 

The  suit  of  Aertson  in  the  FrankUn  circuit  court  was  dismissed  in 
February,  1863.  From  that  time  until  appellees  filed  their  cross- 
petition  in  these  actions  on  July  15,  1871,  there  was  no  attempt  made 
to  enforce  Aertson's  judgment  at  law,  nor  to  foreclose  his  mortgage. 
If  the  judgment  of  October  16,  1857,  set  aside  the  return  of  satis- 
faction on  the  execution  of  1840,  then  nearly  fourteen  years  elapsed 
after  that  time,  and  before  the  cross-petition  of  appellees  was  filed  ; 
and  we  are  not  prepared  to  say  that  this  great  delay,  coupled  with  the 
other  facts  presented  by  the  record,  might  not  authorize  the  presump- 
tion of  payment. 

If  the  reversal  of  said  judgment  had  the  effect  of  annulling  so 
much  of  it  as  set  aside  the  said  return  of  satisfaction,  then  that  return 
still  stands,  and  it  precludes  either  Aertson  or  his  vendees  from  pro- 
ceeding to  foreclosure  the  mortgage.  But  the  plea  of  limitation  is 
conclusive  of  the  case.  The  mortgage  was  enforceable  as  early  as 
1838.  More  than  thirty-one  years  had  elapsed  before  appellants 
brought  their  action  at  law,  and  more  than  thirty-three  years  before 
appellees  sought  to  foreclose  the  mortgage. 

As  soon  as  the  mortgage  was  foreclosed  the  mortgagee,  as  the  law 
then  stood,  might  have  sued  for  the  possession  of  the  mortgaged 
premises,  or  they  might  have  sued  to  foreclose  the  mortgage.  The 
statute  of  limitation,  therefore,  commenced  to  run  at  that  time. 
Twenty  years  barred  their  right  to  recover  possession  of  the  land, 
and  the  same  lapse  of  time  also  barred  their  right  to  foreclose  the 
mortgage.  To  this  it  is  answered  that  a  suit  to  foreclose  was  com- 
menced within  ten  years  after  the  forfeiture.  But  that  action  was 
dismissed,  and  the  suspension  of  the  running  of  the  statute,  produced 
by  its  pendency,  thereby  rendered  unavailing  for  the  purpose  of 
keeping  their  right  of  action  alive. 
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It  is  further  answered  that  the  mortgagees  and  those  claiming  un- 
der them  entered  upon  possession  in  1857,  and  have  held  possession 
ever  since.  But  they  entered  as  purchasers  at  a  judicial  sale,  and 
not  as  mortgagees.  They  did  not  hold  under  a  judgment  of  the 
court,  and  their  possession  cannot  therefore  be  regarded  as  keeping 
the  mortgage  alive.  Their  holding  was  all  the  time  tortious,  and  the 
appellants  might  have  turned  them  out  at  any  time  after  the  reversal 
of  the  law^  judgment  by  this  court.  An  action  to  recover  real  estate 
must  be  brought  within  thirty  years  after  the  right  of  action  accrues, 
notwithstanding  any  and  all  disabilities  under  which  the  plaintiffs 
mav  labor. 

Such  being  the  fact  it  seems  to  us  clear  that  the  legislature  neither 
contemplated  nor  intended  that  there  should  exist  any  state  of  case 
in  which  an  action  to  foreclose  a  mortgage  upon  real  estate  (which 
is  now  treated  as  a  mere  security),  might  be  commenced  more  than 
thirtj-  years  after  the  right  of  action  accrued. 

For  this  reason,  if  for  no  other,  the  judgment  on  appellees'  claim 
for  $3,000  must  be  reversed.  The  cause  is  remanded  with  instruc- 
tions to  dismiss  so  much  of  appellees'  cross-petition  as  seeks  that  re- 
lief, and  then  for  an  adjustment  of  the  question  of  rents  and  improve- 
ments upon  equitable  principles. 

For  the  accomplishment  of  the  last  named  purpose  further  plead- 
ing and  preparation  may  be  allowed. 

James  &  Duvall,  JV,  D.  Hopper,  for  appellants. 

G.  W,  DufUap,  for  appellees. 


M-  Chiles,  et  al.,  v.  D.  H.  Ready's  Adm'r,  et  al. 

Husband  and  Wife— Creditors. 

Where  tlie  wife  holds  a  general  estate  in  lands  and  debts  were  con- 
tracted after  her  marriage  on  account  of  necessaries  for  herself  and 
family,  her  husband  included,  where  the  contracts  for  necessaries 
were  not  signed  by  her  or  made  by  her,  and  the  credit  was  not  given 
to  her,  but  to  her  husband,  her  general  estate  is  not  liable  for  such 
debts. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

March  28,  1876. 

Opinion  by  Judge  Peters: 

Tbe  deeds  under  which  Mrs.  D.  H.  Ready  held  the  land  created  in 
her  a  general  estate ;  and  although  the  debts  due  to  appellants  were 
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contracted  after  her  marriage  on  account  of  necessaries  for  hersel 
and  family,  her  husband  included,  it  is  not  alleged  (and  even  if  it  ha 
been  so  alleged  the  evidences  of  the  debts  claimed  show  that  she  di 
not  sign  them,  either  with  or  without  her  husband,  nor  does  it  satis 
factorily  appear)  that  the  contracts  or  either  of  them  were  made  b^ 
or  that  the  credit  was  given  to  her ;  consequently  her  general  estat 
could  not  be  liable  for  said  debts.  Subsec.  i,  Sec.  i,  Art.  2,  Chaj 
47,  Revised  Statutes ;  Gatewood  v.  Bryan,  7  Bush  509 ;  McMahon  2 
Lewis,  4  Bush  138. 

It  appears  in  the  record  that  Chiles  had  recovered  judgment  on  hi 
debt  against  J.  M.  Ready  and  issued  an  execution  thereon  against  hi 
estate  on  September  8,  1871,  and  on  the  13th  of  that  month  it  wa 
levied  by  the  sheriff  on  seven  heads  of  horses,  two  mule  colts,  an 
the  life  estate  of  said  Ready  in  56^4  acres  of  land  in  Garrard  county 
but  the  personal  property  having  been  taken  out  of  his  possession  b 
claimants'  bonds,  as  he  states  in  his  return,  he  then  levied  on  the  lif 
estate  of  the  defendant  with  execution  on  59  acres  of  land.  Afte 
this,  the  execution  was  ordered  by  the  plaintiff  to  be  released  for  th 
reason  stated  in  the  order,  or  that  the  matters  involved  were  em 
braced  in  the  proceedings  of  D.  M.  Ready's  Adm'r  v.  D.  M.  Ready' 
Heirs  and  Creditors, 

It  does  not  appear  that  any  effort  was  made  to  test  the  rights  o 
those  claiming  the  personal  property  on  which  Chiles's  execution  wa 
levied ;  and  no  reason  is  shown  why  J.  M.  Ready's  life  estate  in  th 
land  was  not  sold  by  virtue  of  the  levy.  The  injunction  granted  6i\ 
not  in  express  terms  prohibit  the  sale  of  any  property  belonging  ti 
John  M.  Ready  in  his  own  right.  Chiles  might  from  all  that  appear 
have  sold  the  life  estate  of  J.  M.  Ready  in  the  land  under  this  fi.  fa 
and  made  his  debt;  but  he  had  the  execution  returned  as  befor 
stated. 

The  suits  of  Sellers,  G'd'n,  v,  John  M,  Repdy,  and  D.  H 
Ready's  Adm'r  v.  D.  H,  Ready's  Creditors,  having  been  consolidate< 
on  January  17,  1872,  W.  O.  Bradley  on  that  date  filed  his  petitioi 
to  be  made  a  defendant,  and  states  that  on  November  21,  1871,  Johi 
M.  Ready  being  entitled  as  tenant  by  the  curtesy  to  a  life  estate  ii 
the  several  tracts  of  land  owned  by  his  late  wife,  the  said  D.  H 
Ready,  for  a  valuable  consideration,  conveyed  said  life  estate  to  him 
and  files  his  deed  therefore  as  an  exhibit.  He  was  made  defendant 
asserted  his  claim  to  said  life  estate,  and  consented  to  a  sale  of  th< 
whole  of  the  lands  and  to  take  the  value  of  the  life  estate  in  money 
The  case  was  prepared  for  trial  on  that  breach  by  Bradley. 
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The  master  reported  that  John  M.  Ready's  life  estate  in  the  land 
w-as  worth  $2,988.81.  On  August  i,  1873,  that  report  was  by  con- 
sent confirmed,  and  said  amount  was  adjudged  to  Bradley ;  but  he 
admitted  in  open  court  that  he  had  sold  said  interest  to  the  guardian, 
Sellers,  for  the  benefit  of  the  infant  children  of  Mrs.  D.  H.  Ready, 
and  the  amount  was  thereupon  ordered  to  be  paid  over,  held  by  the 
guardian  for  their  benefit  to  the  consolidated  suits  in  which  these  pro- 
ceedings were  had,  and  said  judgment  was  rendered.  Chiles  was  a 
party.  He  asserted  no  claim  to  have  J.  M.  Ready's  life  estate  sold  to 
pay  his  debt,  and  never  controverted  the  right  of  Bradley  or  the 
children  of  Mrs.  Ready  to  it ;  and  being  a  party  he  is  concluded  by 
the  judgment. 

Xo  excuse  is  shown  in  the  amended  answer  tendered  and  rejected 
by  the  court,  why  the  claim  to  subject  John  M.  Ready's  life  estate  in 
the  land  to  the  payment  of  Chiles's  debt  was  not  asserted  before  said 
judgment  of  August  i,  1873,  was  rendered. 

The  judgment  must  be  affirmed, 

G.  W,  Dunlap,  for  appellants. 

R.  M,  &  W.  O.  Bradley,  for  appellees. 


Benjamin  Down's  Ex'r  v,  Sallie  Miller,  et  al. 

Administrator — ^Payment  of  Claims. 

An  administrator,  who  pays  a  claim  after  he  is  notified  by  those  in- 
terested in  the  estate  that  the  claim  had  been  paid  in  full  by  the  de- 
cedent and  it  turns  out  that  such  claim  had  been  so  fully  discharged, 
is  not  entitled  to  any  credit  in  his  final  settlement  for  the  sum  thus 
paid  on  account  of  said  claim. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

March  29,  1876. 

Opinion  by  Judge  Lindsay: 

Miller  swears  in  his  deposition  that  he  notified  Brockman  not  to 
pay  the  account  of  Armstrong,  and  stated  to  him  that  he  (Arm- 
strong) had  ah-eady  been  paid  for  all  the  services  he  rendered  to  the 
testator.  He  gives  the  time  and  place  of  his  conversations  with 
Brockman,  and  details  what  he  said  to  him. 

Brockman,  in  his  deposition,  makes  no  special  reference  to  the  al- 
leged conversations,  and  does  not  in  terms  deny  that  Miller  made  the 
identical  statements  sworn  to  by  him.     He  contents  himself  with 
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denying  in  general  terms  that  he  was  warned  or  forbidden  by  Miller 
or  his  wife,  or  by  any  one  else,  to  pay  the  claim  of  Armstrong. 

The  record  before  us  does  not  show  definitely  which  of  the  two  wit- 
nesses gave  his  deposition  first,  but  it  makes  clear  the  fact  that  Mill- 
er's deposition  was  taken  two  years  prior  to  the  submission  of  the 
cause,  and  that  Brockman  did  not  testify  nor  offer  to  testify  to  the 
particular  conversations  sworn  to  by  Miller. 

The  court  below  could,  therefore,  well  assume  that  Brockman  paid 
the  account  with  notice  of  the  defense  here  being  asserted.  Hence 
the  fact  that  it  was  properly  verified  and  proved  by  the  ex  parte  oaths 
of  Armstrong  and  his  witnesses  does  not  necessarily  protect  Brock- 
man. The  weight  of  the  evidence  preponderates  decidedly  in  favor 
of  the  conclusion  that  Armstrong  received  full  compensation  for  all 
services  rendered  the  testator  by  receiving  a  portion  of  each  crop 
raised  during  the  four  years  covered  by  his  account. 

The  chancellor,  therefore,  properly  surcharged  the  county  court 
settlement,  and  properly  held  Brockman  accountable  for  the  addi- 
tional sums  adjudged  against  him. 

Judgment  aMrmed, 

C,  F,  Carr,  W.  D,  Boswell,  for  appellant. 


Henry  C.  Parrish  v.  Thomas  F.  Barker. 

Sale  of  Personal  Property. 

Where  there  is  an  executory  contract  for  the  sale  of  personal  prop- 
erty, before  either  party  can  recover  for  breach  of  contract  he  must 
show  performance  or  willingness  to  perform  his  part  of  the  contract. 

Warranty. 

Where  there  is  a  warranty  and  an  agreement  that  an  animal  shall 
be  sound  and  all  right  on  the  day  of  delivery  the  purchaser  is  not 
bound  to  take  the  animal  if  he  is  unsound,  even  if  he  knew  of  such 
unsoundness  at  the  date  of  making  the  contract. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

March  30,  1876. 

Opinion  by  Judge  Lindsay: 

The  parties  to  this  litigation  do  not  differ  as  to  the  terms  of  the 
contract.  Barker,  in  his  letter  of  December  2,  1872,  says :  "The  only 
condition  to  the  trade  was  that  he  (the  jack)  was  to  be  well  on  De- 
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cember  i."  He  says  in  his  testimony  that  on  the  day  the  contract 
was  entered  into  Parrish  stated  to  Bergen,  in  his  presence,  that  he 
(Barker)  was  to  keep  the  jack  until  the  first  of  December,  at  which 
time  he  (Parrish)  was  to  come  and  get  him  and  pay  the  price,  and 
that  the  jack  was  to  be  sound  and  all  right  upon  that  day.  Bergen 
and  Parrish  both  concur  in  this  statement  of  the  terms  of  the  condi- 
tion upon  which  Parrish  was  to  pay  for  and  receive  the  jack.  It 
may,  therefore,  be  regarded  as  conclusively  proved  that  Parrish  was 
to  pay  for  and  receive  the  jack  upon  December  i,  1872,  if  he  was,  on 
that  day,  "sound  and  all  right." 

The  petition  of  appellant  shows  that  on  the  day  named,  the  jack 
w-as  not  sound  and  all  right,  and  that  he  was  at  that  time  afflicted 
^uth  a  certain  stiffness  of  the  neck.  But  it  further  shows  that  de- 
fendant had  notice  of  said  affliction,  and  that  the  stiffness  of  the  neck 
%-as  excepted  out  of  the  warranty  of  soundness. 

The  proof  tends  to  show  that  Parrish  had  notice,  at  the  time  he 
made  the  contract,  that  the  neck  of  the  jack  was  stiff,  but  there  is  no 
proof  whatever  to  show  that  any  exception  in  this  regard  was  made 
to  the  warranty  of  soundness.  Upon  the  contrary  Barker  proves 
that  the  agreement  was  that  the  animal  was  to  be  "sound  and  all 
right''  on  the  first  day  of  December.  Being  "sound  and  all  right" 
necessarily  means  that  the  animal  was  to  be  free  from  any  disease  or 
affection  impairing  in  any  sensible  degree  his  value. 

Barker  alleges  in  his  petition  that  on  the  ist  day  of  December, 
1872,  he  was  ready  to  deliver  to  said  defendant  said  jack  at  the  place 
agreed  upon.  Parrish  expressly  denies  this  material  averment,  and 
there  is  no  proof  whatever  to  show  that  Barker  had  the  jack  at  the 
place  of  delivery  on  the  day  upon  which  Parrish  was  to  receive  and 
pay  for  him.  The  failure  of  proof  in  this  regard,  and  the  proof  on 
the  subject  of  the  alleged  exception  from  the  warranty,  that  the  ani- 
mal should  be  "sound  and  all  right,  on  the  day  of  the  delivery,"  gave 
the  appellant  the  right  to  demand  a  new  trial,  upon  the  second  ground 
assigned,  viz. :  "That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law." 

But  as  the  proof  may  be  different  upon  the  next  trial,  we  deem  it 
necessary  to  inquire  into  the  law  of  the  case.  It  seems  to  us  imma- 
terial whether  the  contract  of  sale  was  executed  or  executory.  In 
either  event  it  is  plain  that  in  this  case  the  seller  retained  the  pos- 
session of  and  held  the  property  at  his  own  risk.  But  he  had  the 
right  under  the  contract,  by  having  the  jack  at  the  place  of  delivery, 
on  the  day  agreed  upon,  (provided  the  animal  was  then  "sound  and 
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all  right")  to  invest  the  purchaser  with  the  title  even  if  it  had  not 
therefore  passed  to  him  by  the  terms  of  the  agreement.  He  had  the 
option  of  three  causes.  He  might  consider  the  animal  the  property 
of  Parrish  and  hold  it  for  him,  and  sue  for  the  contract  price.  He 
might  consider  the  jack  as  Parrish  property,  and  sell  him  with  due 
precaution  to  satisfy  his  lien,  and  look  to  Parrish  for  any  balance  that 
might  remain  imposed  of  the  purchase  price.  He  might  consider 
the  jack  his  own  property,  and  look  to  Parrish  for  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  jack  at  the  time 
and  place  agreed  upon  for  the  delivery.  Bell  v.  Offutt,  lo  Bush  632. 

His  action  is  based  upon  the  idea  that  he  has  all  the  while  intended 
to  avail  himself  of  the  remedy  first  stated. 

Appellant  complains  that  the  court,  instructing  the  jury  upon  this 
point,  assumed  that  Barker  elected  to  pursue  said  remedy,  within  a 
reasonable  time,  and  before  the  jack  became  seriously  sick.  This 
assumption  was  erroneous  under  the  proof  because  he  failed  to  prove 
that  he  was  ready  and  willing  to  deliver  the  jack  at  the  time  and 
place,  and  under  the  condition  agreed  upon.  But  if  he  had  made 
that  proof,  as  there  is  nothing  in  the  record  to  show  the  contrary,  the 
fact  that  he  had  so  elected  ought  to  be  assumed.  If  the  purchaser 
failed  or  refused  to  receive  the  property,  and  the  seller  had  placed 
himself  in  a  position  to  comply  with  his  agreement  to  deliver,  and 
was  willing  and  ready  to  make  delivery,  the  court  ought  to  presume 
that  he  has  all  the  while  intended  to  claim  the  performance  of  the 
contract  according  to  its  terms.  If  he  did  at  any  time  before  the 
commencement  of  his  action  elect  to  hold  the  property  as  his  own, 
and  to  claim  no  more  in  the  way  of  damages  than  the  difference  be- 
tween the  contract  and  the  market  price  of  the  property,  that  election 
may  be  used  by  the  purchaser  as  a  defense  to  his  action  for  the  re- 
covery of  the  contract  price.  But  it  must  be  relied  on  by  the  pur- 
chaser, and  proved  by  him. 

We  are  of  opinion  that  the  law  applicable  to  that  branch  of  the  de- 
fense, based  upon  the  alleged  fact  that  Parrish  contracted  as  the 
agent  of  McCall,  was  properly  presented  to  the  jury.  Instruction 
No.  4  given  for  appellee,  and  instructions  Nos.  2  and  4  given  for  ap- 
pellant, are  free  from  objection.  To  the  extent  that  the  instructions 
not  specially  noticed,  whether  given  at  the  instance  of  the  parties,  or 
upon  the  motion  of  the  court,  are  inconsistent  with  the  law  as  herein 
stated,  they  are  regarded  as  erroneous  and  misleading. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
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manded  for  a  new  trial,  upon  principles  not  inconsistent  with  this 
opinion. 

Breckenridge  &  Buckner,  Smith  &  Shelby,  for  appellant, 

Morton  &  Parker,  for  ckppellee. 


Luke  Dishman^  et  al.,  v,  Benjamin  Mills's  GVn,  et  al. 

Parent  and  Child— Support  of  Child. 

It  is  the  legal  duty  of  a  widow  to  provide  for  and  maintain  her  in- 
fant child,  and  having  done  so  she  cannot  be  allowed  to  take  the  estate 
of  such  child  to  repay  her  for  such  support. 

St^uther. 

A  stepfather  is  under  no  legal  obligation  to  maintain  his  stepchild, 
and  if  he  does  so  out  of  his  own  means  he  may  be  reimbursed  out  of 
the  stepchild's  income,  but  not  out  of  the  principal  of  said  estate. 


APPEAL  FROM  MARION  CIRCUIT  COURT. 

April  5,  1876. 

Opinion  by  Judge  Peters: 

At  the  time  of  the  death  of  the  father  of  Benjamin  Mills  he  had 
DO  estate  whatever,  according  to  the  averments  of  the  petition; 
be  was  then  not  three  years  old,  and  was  with  his  mother.  It  was  the 
duty  of  the  mother  after  the  death  of  his  father  to  provide  for  and 
maintain  her  own  offspring  as  well  as  she  was  able  to  do,  and  having 
done  so,  she  cannot  be  permitted  to  take  the  whole  or  any  part  of  the 
principal  of  the  estate  of  her  son,  which  may  have  come  to  him  after- 
wards, to  remunerate  her  or  performing  that  which  was  her  nat- 
oral  duty  to  perform,  and  what  it  may  be  assumed  it  was  her  pleasure 
to  do.  I  Blackstone's  Com.  448. 

It  is  conceded  that  after  the  infant's  mother  married  Dishman,  he 
was  under  no  legal  obligation  to  support  him,  and  if  the  step- father 
out  of  his  own  means  supported  and  contributed  to  the  education  of 
the  infant,  Benjamin  Mills,  he  would  be  entitled  to  remuneration  out 
oi  the  annual  income  or  profits  of  the  infant's  estate ;  but  he  would 
not  be  allowed  in  his  expenditures  to  exceed  the  income. 

As  the  mother  was  not  entitled  to  any  compensation  for  what  she 
did  and  contributed  prior  to  her  marriage,  she  was  improperly  joined 
as  plaintiff;  and  if  the  step-father  has  a  just  claim  for  the  mainte- 
nance and  education  of  appellee,  Benjamin,  he  can  assert  it  in  an  ac- 
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tion  in  his  own  name,  and  the  judgment  in  this  case  will  be  no  bar  t 
his  doing  so.    The  judgment  is,  therefore,  affirmed. 

Belden  &  Shuck,  for  appellants.    Harrison  &  Knott,  for  appellees 


James  E.  Ford  v,  James  W.  Wornall,  et  al. 

Vendor's  Lien. 

The  vendor  has  no  lien  on  real  estate  conveyed  when  the  amount  o 
the  unpaid  purchase  money  is  not  stated  in  the  deed. 

Partnership  Debts. 

Where  a  partner  has  conveyed  his  undivided  interest  in  firm  prop 
erty  and  has  not  reserved  a  lien  thereon  for  purchase  money,  but  i 
forced  to  pay  partnership  debts  which  were  assumed  by  his  vendee,  h< 
may  in  equity  subject  such  conveyed  interest  in  the  hands  of  his  van 
dee,  but  not  where  it  has  been  conveyed  to  indemnify  him  for  having 
paid  the  partnership  debts. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

April  7,  1876. 

Opinion  by  Judge  Cofer  : 

We  are  of  the  opinion  that  Wornall  has  no  lien,  either  as  vendor 
or  as  partner,  on  the  fund  arising  from  the  sale  of  the  one-half  inter- 
ent  in  the  distilling  property  which  he  sold  and  conveyed  to  Mrs. 
Hutchinson.  He  has  no  vendor's  lien,  because  the  amount  of  pur- 
chase money  remaining  unpaid  is  not  stated  in  the  deed.  He  has  no 
lien  as  partner,  because  by  the  terms  of  his  deed  he  conveyed  all  his 
interest  in  the  effects  of  the  firm  to  Mrs.  Hutchinson,  except  his 
interest  in  the  Chicago  property,  and  waived  his  lien  as  partner. 

Mrs.  Hutchinson  being  a  married  woman,  and  therefore  not 
personally  liable  upon  her  agreement  to  pay  the  firm  debts,  if  she 
was  yet  owner  of  the  interest  conveyed  to  her  by  Wornall,  he  could, 
no  doubt,  subject  it  to  his  indemnity  for  the  payment  of  firm 
debts  which  she  undertook  to  pay,  not  on  the  ground  that  he  has  a 
lien,  but  upon  that  broad  principle  of  equity  which  forbids  that  a 
purchaser  of  property,  who  is  not  legally  bound  to  pay  for  it,  shall  be 
permitted  to  retain  it  without  paying  the  price.  But  Thomas  R. 
Ford,  having  purchased  the  interest  sold  to  Mrs.  Hutchinson  and 
paid  her  for  it,  cannot  be  compelled  to  surrender  it  for  the  indemnity 
of  her  vendor  who  has  no  lien. 
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We  do  not  find  in  the  record  any  pleading  by  the  appellant  assert- 
x^g  a  prior  lien  for  the  amount  paid  by  him  to  the  United  States  on 
account  of  his  suretyship  in  the  distiller's  bond  of  Ford  and  Hutchin- 
son; but  w€  must  take  judicial  notice  of  the  act  of  congress  giving  a 
first  lien  on  property  used  for  the  distillation  of  spirits,  in  favor 
of  the  United  States  for  taxes  and  such  other  liabilities  of  the  dis- 
tiller as  are  secured  by  the  bond.  The  record  shows  that  the  United 
States  sued  upon  the  bond  and  recovered  a  judgment,  and  that  the 
appellant  satisfied  that  judgment,  and  we  perceive  no  reason  why 
be  shall  not  be  substituted  to  the  lien  held  by  the  United  States. 

It  would  ordinarily  be  necessary,  in  order  to  enforce  such  a  lien, 
to  set  it  up  by  appropriate  pleadings,  but  we  do  not  think  that  was 
necessary  in  this  case.  The  suit  was  to  settle  a  trust  made  for  the 
pa}Tiient  of  debts,  and  is  governed  by  the  same  rules  of  practice,  as 
far  as  applicable,  as  a  suit  to  settle  the  insolvent  estate  of  a  deceased 
person.  In  such  cases  it  is  never  deemed  necessary  that  creditors 
coming  to  prove  debts  secured  by  a  lien  on  the  property  being  ad- 
ministered should  set  up  their  liens  by  pleading;  but  it  is  sufficient 
if  they  make  the  necessary  facts  appear  in  proof. 

It  would  be  extremely  inconvenient  and  expensive  to  require  all 
claims  presented  in  a  case  like  this  to  be  set  up  in  appropriate  formal 
pleading.  Such  a  course  is  unnecessary,  because,  whether  the  debts 
proved  be  lien  debts  or  not,  the  court  has  full  power  to  sell  the 
trust  property  and  apply  the  proceeds  to  the  payment  of  the  debts, 
and  all  questions  respecting  liens,  as  well  as  those  respecting  the 
N'alidity  of  claims  presented,  may  be  tried  before  the  master,  and  his 
rulings  may  be  revised  by  the  court  upon  exceptions  to  his  report. 
^QTYier  V.  Harris's  Ex'r,  10  Bush  357. 

We  are,  therefore,  of  opinion  that  the  court  did  not  err  in  ad- 
judjjing  that  the  appellant  had  a  prior  lien  for  the  amount  paid  by 
him  to  the  United  States,  and  on  the  cross-appeal  the  judgment  is 
affirmed.  But  for  the  error  in  adjudging  to  Wornall  priority  over 
the  appellant  in  the  balance  of  the  proceeds  of  the  sale  of  one-half  of 
the  distillery  property,  the  judgment  is  reversed.  As  James  E.  Ford 
is  the  only  creditor  who  appeals,  the  only  effect  of  the  reversal  will 
be  to  entitle  him  to  a  judgment  for  his  pro  rata  share  of  the  fund 
adjudged  to  Wornall. 

The  cause  is  remanded  with  directions  to  enter  a  judgment  in  con- 
lonnit)'  to  this  opinion. 
Breckenridge  &  Buckner,  /.  A.  Duvall,  for  appellant. 
G.  M.  Dazns,  T.  F.  Hargis,  for  appellees. 
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Fred  W.  Spreen  v.  Samuel  J.  Whitney,  et  al. 

Alteration  of  Mining  Lease. 

Where  a  written  mining  lease  is  executed  and  acknowledged  but  ii 
taken  away  and  kept  in  the  possession  of  the  lessee  for  some  time  be 
fore  being  returned  for  record,  and  when  returned  it  has  been  altere<3 
in  material  parts,  so  as  to  give  possession  of  the  land  for  agricultural 
purposes  to  the  lessee,  the  lessor  is  entitled  to  take  the  possession  oi 
such  land  for  such  purposes. 

APPEAL  FROM  BRECKINRIDGE  CIRCUIT  COURT. 

April  7,  1876. 

Opinion  by  Judge  Peters  : 

The  appellant,  Spreen,  and  Samuel  J.  Whitney,  entered  into  a  con- 
tract evidenced  by  an  instrument  partly  written  and  partly  printed, 
bearing  date  the  8th  day  of  November,  i866,  which,  after  stating 
the  date,  names  of  the  parties,  and  their  residences,  contains  the  fol- 
lowing clause  in  print ;  viz.,  "Witnesseth :  that  the  party  of  the  first 
part,  in  consideration  of  twenty-five  thousand  dollars  to  them  in 
hand  paid  by  the  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  and  also  by  agreements  hereinafter  mentioned 
on  the  part  of  the  party  of  the  second  part,  to  be  done,  kept,  and  per- 
formed, doth  hereby  covenant  and  agree  to  let  and  lease,  and  doth 
hereby  let  and  lease  unto  the  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns,  all  that  certain  tract  or  parcel 
of  land  situated  in  the  state  of  Kentucky,  county  of  Breckinridge, 
which  is  bounded  and  described  as  follows,  to  wit." 

The  lands  are  then  described  by  metes  and  bounds  in  writing,  to 
which  is  added  also  in  writing :  "To  have  and  to  hold  the  same  to  the 
said  Samuel  J.  Whitney,  his  heirs,  executors,  administrators  and  as- 
signs for  and  during,  and  unto  the  full  end  and  term  of  ninety-nine 
years  commencing  on  the  day  and  date  first  above  written;"  and 
then  comes  the  following  paragraph  in  print :  "With  the  sole  and  ex- 
clusive right  to  bore,  dig  and  mine  for  oil,  or  for  any  other  mineral 
or  natural  production  in  or  under  the  soil  or  surface  of  said  prem- 
ises, and  to  place,  erect  and  use  upon  said  premises,  all  such  build- 
ings, fixtures,  and  machinery  of  any  kind  as  may  be  proper  and 
necessary  in  the  opinion  of  the  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns  for  such  boring,  digging  or 
mining,  or  for  refining,  smelting,  cleansing  or  preparing  in  any  man- 
ner for  market,  any  of  said  oils  or  minerals  or  natural  productions 
of  any  kind,  to  have  and  to  hold  to  the  party  of  the  second  part,  his 
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heirs,  executors,  administrators  and  assigns  said  premises,  and  said 
nght  to  bore,  dig  and  mine,  and  to  place,  erect  and  use  upon  said 
premises  such  buildings,  fixtures  and  machinery  as  are  above  men- 
tioned and  all  the  rights  and  privileges  and  appurtenances  herein 
granted  by  the  party  of  the  first  part  to  the  party  of  the  second  part." 
After  this,  at  the  bottom  of  the  page,  is  added  in  manuscript  these 
words :  "The  party  of  the  second  part,  his  heirs,  executors,  admin- 
istrators and  assigns  shall  have  the  right  to  cultivate  and  use  the 
soil  for  all  purposes ;  also  the  entire  and  exclusive  use  of  all  houses 
and  outbuildings  with  the  right  to  remove  the  same." 

Then  the  following  printed  matter  is  added:  "The  party  of  the 
second  part  hereby  agrees  to  give  said  party  of  the  first  part,  their 
heirs  or  assigns  one  full  one-twentieth  part  of  the  product  of  oil 
or  other  mineral  or  natural  productions,  which  shall  be  produced  by 
boring,  mining  or  digging  as  aforesaid  upon  said  premises  as  rental 
therefor."     After  some  two  and  a.  half  lines  erased,  follow  these 
words  in  print :  "And  shall  belong  exclusively  to  the  said  party  of 
the  first  part,  their  heirs  and  assigns,  after  the  expenses  of  boring, 
digging  and  mining  and  smelting  shall  have  been  deducted.     It  is 
further  covenanted  and  agreed  by  and  between  the  parties  afore- 
5dd  that  the  party  of  the  second  part,  his  heirs,  executors,  admin- 
istrators or  assigns  shall,  during  the  continuance  of  this  lease,  have 
the  free  and  unobstructed  right  of  way  to  and  from,  across  or  upon 
said  tract  of  land,  and  the  right  to  remove  any  or  all  such  buildings, 
fixtures  and  machinery  as  shall  be  placed  or  erected  upon,  affixed  to 
or  used  upon  said  premises  by  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns."    To  this  the  following 
sentence  in  writing  is  added :  "Also  the  right  to  construct  all  roads, 
railroads  and  by-ways  necessary  and  proper  for  carrying  on  and 
conducting  the  operations  of  mining,  boring,  digging  and  smelting 
aforesaid ;  and  also  the  right  to  the  use  of  timber,  wood,  coal  and 
water  and  other  materials  for  the  use  of  furnaces,  engines,  etc.,  and 
all  materials  for  the  construction  of  the  necessary  buildings,  machin- 
ery, etc.,  for  carrying  on  and  continuing  in  operation  the  business 
aforesaid." 

This  lease  was  assigned  in  writing  bearing  date  the  loth  of 
September,  A.  D.  1866,  by  Whiting  to  Withers,  Robinson  &  Cald- 
well, and  acknowledged  by  Whiting  before  the  deputy  clerk  of  the 
Breckinridge  county  court  on  the  15th  of  October,  1866,  as  he  certi- 
fies.   And  on  the  last  named  day  he  states  in  a  certificate  that  the 
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lease  was  acknowledged  by  Spreen  and  wife,  and  Whiting-,  but  h< 
fails  to  certify  on  what  day  the  acknowledgment  was  made  by  them 

In  February,  A.  D.  1874,  this  suit  was  brought  by  Spreen  agains 
Whiting  and  his  assignees,  alleging,  after  setting  out  what  h< 
affirms  are  the  true  terms  of  the  lease,  that  it  was  executed  and  ac- 
knowledged before  the  deputy  clerk  of  the  Breckinridge  count) 
court,  by  the  parties  thereto,  on  the  8th  of  September,  1874;  thai 
said  deputy  clerk  permitted  said  Whiting  to  take  the  lease  from  hi< 
possession  before  it  was  recorded,  without  the  knowledge  or  con- 
sent of  him,  said  Spreen;  that  while  said  Whiting  had  possession 
he  fraudulently,  without  the  knowledge  and  consent  of  said  Spreen 
interpolated  changes  and  alterations  to  said  lease  in  material  parts, 
taking  thereby  important  rights  from  said  Spreen  and  greatly  enlarg-- 
ing  the  rights  and  privileges  of  him,  the  said  Whiting,  and  addin^^ 
largely  to  his,  the  said  Whiting's,  interests;  and  that  the  material 
alteration  in  said  instrument  was  made  by  adding  to  the  same  at  the 
bottom  of  the  first  page  these  words :  "The  party  of  the  second  part, 
his  heirs,  executors,  administrators  and  assigns,  shall  have  the  right 
to  cultivate  and  use  the  soil  for  all  purposes,  also  the  entire  and  ex- 
clusive use  of  all  houses  and  outbuildings  with  the  right  to  remove 
the  same." 

It  can  scarcely  be  doubted  that  the  instrument  was  executed  on 
the  8th  of  September,  1866.  It  bears  date  on  that  day,  the  stamps 
attached  to  it  were  cancelled  on  that  day,  as  appears  upon  them,  and 
the  deputy  clerk  fails  to  certify  that  the  acknowledgment  was  made 
on  the  day  his  certificate  bears  date,  the  15th  of  October,  1866;  but 
it  had  been  acknowledged  before  that  day.  The  instrument,  there- 
fore, bears  evidence  of  the  fact  that  the  acknowledgment  of  its  ex- 
ecution was  made  on  the  day  it  bears  date ;  but  besides  that  there  is 
positive  evidence  that  it  could  not  have  been  acknowledged  by  the 
lessors  on  the  15th  of  October,  1866,  because  they  were  in  Cincinnati, 
Ohio»  on  that  day. 

The  next  important  inquiry  is.  In  whose  possession  was  the  writ- 
ing from  about  the  8th  of  September,  1866,  to  the  15th  of  October, 
following?  The  written  assignment  on  it  from  Whiting  to  Withers 
and  others  bears  date  the  loth  day  of  September,  1866,  and  the  fact 
is  recited  in  the  assignment  that  the  assignees  were  then  citizens  of 
Philadelphia,  Pennsyh-ania.  The  conclusion  is,  therefore,  irre- 
sistible that  the  assignment  was  made  in  the  city  of  Philadelphia. 
There  is  no  evidence  that  the  assignees  were  in  Kentucky.  It  is, 
therefore,  evident  that  Whiting  had  the  lease  in  Philadelphia  when 
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he  assigned  it,  and  that  it  must  have  been  executed  by  Spreen,  and 
before  that  day. 

Having  possession  of  the  instrument,  he  had  the  opportunity  to 
made  the  addition  if  he  was  disposed  to  do  so.  There  was  a  motive 
to  make  the  addition;  it  certainly  gave  him  larger  interests;  he 
thereby  acquired  the  right  to  use  the  land  for  farming  purposes,  and 
the  houses,  etc.,  for  any  purpose  that  he  might  desire. 

However,  from  an  inspection  of  the  paper,  we  are  satisfied  the 
addition  is  not  in  the  same  handwriting  as  the  other  manuscript 
in  the  instrument,  and  we  incline  to  the  conclusion  that  it  was  not 
wTittcn  at  the  time  the  other  writing  was  done.  The  addition  is 
mconsistent  with  other  parts  of  the  instrument,  and  does  not  have  the 
a:«p^rance  of  having  been  written  at  the  same  time  as  the  other 
f»art5  of  the  instrument. 

WTierefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  enter  a  judgment  in  favor  of  appellant,  awarding 
him  possession  of  the  land  described  in  the  lease,  and  that  the  rents 
due  from  McGavok  be  paid  over  to  Spreen  and  for  further  pro- 
ceedings consistent  herewith. 

Kincheloe,  Eskridge,  Haswell,  for  appellant. 

James  R.  Challen,  for  appellees. 


Jemima  Herndon,  et  al.,  v.  Kentucky  Christian  Educational 

Society  of  Frankfort. 

Tenants  in  Common — Rights  of  Each. 

When  land  Is  owned  by  tenants  In  common  no  one  owns  particular 
portions  thereof,  but  each  owns  an  undivided  interest  in  all;  and  a 
right  of  action  for  cutting  timber  on  the  land  is  joint  and  a  partition 
between  the  owners  does  not  retroact  so  as  to  give  a  right  of  action  to 
one  against  another  for  cutting  timber  on  the  part  allotted  to  him 
where  the  cutting  took  place  before  partition. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

April  7,  1876. 

Opinion  by  Judge  Cofer  : 

Under  the  will  of  Foster,  the  devisees,  except  Charles  and  Sallie 
Dodd,  each  owned  an  undivided  interest  in  the  land,  which  was  after- 
wards partitioned  between  them.  Each  had  an  interest  in  every  part 
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of  the  entire  tract,  and  no  one  had  an  exclusive  right  to  any  pa 
of  it. 

Mrs.  Herndon,  therefore,  never  had  any  exclusive  right  to  ar 
portion  of  the  land  until  it  was  allotted  to  her  in  the  division ;  and  f  < 
the  use  and  occupation  of  any  part  of  the  tract,  or  for  cutting  tinibi 
from  any  part  of  it,  the  right  of  action  was  in  the  joint  owners ;  aii 
if  one  of  them  occupied  more  than  his  share,  or  cut  timber  from  tt 
land,  he  was  answerable  to  all  the  other  joint  owners,  if  answerab 
at  all.  And  the  subsequent  allotment  of  that  portion  occupied  I 
the  appellee,  or  its  tenants,  to  Mrs.  Herndon,  did  not  retroact  so  i 
to  give  her  a  right  to  recover  for  use  and  occupation,  or  for  the  cu 
ting  of  timber  thereon  before  she  became  the  exclusive  owner  of 
by  the  final  allotment. 

Whether  the  county  court  division  was  void  or  voidable,  Mn 
Herndon  never  became  the  exclusive  owner  of  the  17  acres  at  firs 
allotted  to  the  appellee,  but  finally  allotted  to  her,  until  the  divisio 
made  under  the  orders  of  the  circuit  court  was  confirmed.  He 
title  in  severalty  dates  from  that  event,  and  is  based  on  the  judgmen 
of  the  court,  and  is  not  derived  from  the  will.  The  will  gave  her  a: 
undivided  interest  in  the  whole,  the  partition  gave  her  the  exclusiv 
title  to  the  land  allotted  to  her,  and  she  had  no  right  to  go  behind  th 
date  of  her  title  to  recover  for  either  waste,  or  use  and  occupation. 

Judgment  afHrmed. 

Breckenridge  &  Shelby,  for  appellants. 


Jackson  &  Bro.  if,  Daniel  Gillen. 

Effect  of  Replevin  Bond. 

The  execution  of  a  replevin  bond  oonstituteB  a  discharge  of  the  Judg 
ment  for  which  it  was  executed.  The  debt  is  merged  in  the  replevli 
bond  and  the  plaintiff  must  look  to  that  alone  for  payment. 

Contribution. 

Where  one  obligor  replevies  the  debt  he  may  have  contribution  from 
his  co-obligors. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

April  8,  1876. 

Opinion  by  Judge  Pryor  : 

The  cases  of  Crutcher  v.  Wolf,  and  the  Justices  of  Mason  z\  Lee, 
I  T.  B.  Mon.  247,  determine  the  question  involved  by  this  appeal.  In 
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the  last  named  case  it  was  held  that  the  execution  of  a  replevin  bond 
^i2s  not  only  a  discharge  of  the  judgment  for  which  it  was  exe- 
cuted, but  of  a  separate  judgment  against  another  co-obligor  for 
the  same  debt.  The  judgment  against  Donaldson  and  its  replevy 
by  him  was  a  satisfaction  or  discharge  of  the  original  debt. 

If  the  judgment  has  been  rendered  against  all  the  obligors  and 
repleried  by  one  of  them,  no  execution  could  have  properly  issued 
against  the  others  on  the  judgment.  The  debt  is  merged  in  the 
replevin  bond,  and  the  plaintiflF  must  look  to  that  alone  for  payment, 
2s  its  execution  operated  as  a  legal  discharge  of  the  other  defend- 
ants. The  obligor  replevying  the  debt  may  have  contribution  from 
his  c(H)bligors,  but  the  appellants'  right  of  recovery  against  them  is 
gone 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial,  and 
for  further  proceedings  consistent  with  this  opinion.  The  appellees 
upon  the  facts  presented,  although  not  entitled  to  a  judgment  for 
the  debt,  cannot  be  entitled  to  a  judgment  for  costs  accruing  up  to 
the  time  of  payment,  the  defense  having  arisen  since  the  institution 
of  the  action. 

.WiW/f  &  Gudgell,  for  appellants,    Reid  &  Stone,  for  appellee. 


Thomas  H.  Hood's  G'd'n  v.  Thomas  H.  Hood. 

Administnitor — ^Distribution — Chiardian  and  Ward. 

Where  one  is  administrator  of  an  estate  and  also  guardian  of  one 
of  the  minor  heirs  and  distributes  money  to  one  of  the  heirs  knowing 
that  SDch  heir  is  indebted  to  his  ward  and  such  debt  is  lost  to  his 
ward,  he  is  liable  to  the  ward  for  his  negligence  in  failing  to  wlthold 
SQcb  money. 

APPEAL.  FROM  SCOTT  CIRCUIT  COURT. 

April  11,  1876. 

Opixion  by  Judge  Cofer  : 

There  is  no  question  but  that  the  appellant  knew  before  he  had 
distributed  any  part  of  the  estate  of  Mrs.  Hood  that  she  was  bound 
as  the  surety  of  W.  N,.  Hood  on  his  notes  given  for  Thomas  H. 
Hood's  share  of  the  purchase  money  of  the  land  in  Mississippi. 
Being  both  administrator  of  her  estate  and  guardian  of  Thomas, 

• 

It  %-as  dearly  his  legal  duty  to  secure  the  debt  due  to  his  ward  out 
of  the  estate  of  Mrs.  Hood,  and  having  failed  to  do  so,  he  is  respon- 
5 
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sible  for  so  much  of  the  debt  as  Mrs.  Hood's  estate  would  have  pa 
unless  he  has  in  some  way  been  released  from  that  liability. 

We  do  not  regard  it  as  material  whether  the  judgment  rendei 
in  Mississippi,  in  the  chancery  suit  brought  by  Thomas  to  forech 
the  liens  on  the  land  situated  in  that  state,  is  a  valid  personal  juc 
ment  against  the  appellant  as  administrator  of  the  estate  of  ^I 
Hood,  or  not.  His  liability  does  not  depend  upon  that  judgment,  1 
grows  out  of  a  breach  of  his  duty  as  guardian  to  get  possession 
the  estate  of  his  ward. 

Nor  is  it  material  that  the  notes  on  which  Mrs.  Hood  was  sur< 
were  not  in  appellant's  hands,  and  were  not  payable  to  either  him 
his  ward.  Appellant  knew  the  facts  as  they  really  existed,  and 
was  both  his  right  and  duty  to  hold  in  his  hands  enough  of  the  est: 
of  Mrs.  Hood  to  satisfy  the  claim  of  his  ward  growing  out  of  1 
suretyship  for  W.  N.  Wood.  But  he  relies  upon  a  settlement  ma 
with  Thomas  in  February,  1871,  and  a  receipt  in  full  for  all  deman 
against  him,  either  as  administrator  or  guardian,  for  his  exonei 
tion  from  further  liabilitv. 

That  settlement  has,  we  think,  been  successfully  attacked.  T 
settlement  with  the  county  court  contained  many  errors;  his  a 
counts  as  kept  by  himself  and  exhibited  to  the  appellee  at  the  tii 
the  settlement  was  made,  are  not  produced,  and  cannot  be  presum 
to  have  been  either  more  complete  or  more  accurate  than  his  coun 
court  settlements. 

Several  items  which  entered  into  the  county  court  settlemen 
and  may  be  presumed  to  have  been  embraced  in  the  settlement 
February,  1871,  are  admitted  to  be  incorrect,  and  one  item  of  $1,50 
and  another  of  near  $2,000,  besides  interest  credited  to  the  appella 
in  that  settlement,  have  not  been  sustained  by  the  evidence  in  tl 
case. 

The  facts  in  regard  to  the  item  of  $1,500  are  about  these.  Tl 
appellant  claims  that  his  wife,  who  was  a  sister  of  the  appellee,  w 
in  debt  at  the  time  of  their  marriage  in  about  the  sum  of  $i,5C 
which  he  subsequently  paid.  He  claims  that,  in  consideration  that  1 
would  surrender  to  the  appellee  the  balance  of  his  wife's  interest 
Mrs.  Hood's  estate,  the  appellee  agreed  to  allow  him  to  retain  out 
it  the  said  sum  of  $1,500.  The  entire  surplus  estate  of  Mrs.  Ho( 
was  not  sufficient,  after  deducting:  the  amount  realized  bv  the  sn 
of  the  Mississippi  land,  to  pay  the  balance  due  to  the  appellee  c 
W.  N.  Hood's  notes ;  and  as  her  entire  estate  was  liable  for  th 
balance,  appellant's  wife  was  entitled  to  nothing  as  distributee  < 
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devisee  of  her  mother;  and  there  was,  therefore,  no  consideration 
for  the  alleged  agreement  to  allow  the  appellant  to  retain  the  $1,500. 

The  facts  in  regard  to  the  other  credit  referred  to  above  are  these. 
Appellant  as  administrator  of  Mrs.  Hood  loaned  to  Sidney  Smith 
$3,300  belonging  to  her  estate.  Smith,  although  esteemed  wealthy 
at  the  time  the  loan  was  made,  failed,  and  only  about  $1,200  were 
realized  on  the  entire  debt.  Appellant  claims  that  this  loan  was 
made  at  the  instance  of  his  wife  and  W.  N.  Hood  to  Smith,  who 
was  their  uncle,  and  that  because  the  loan  was  thus  made,  the  ap- 
pellee agreed  to  release  him  from  liability  for  it.  If  these  facts 
are  to  be  taken  as  established,  the  appellant  must  still  be  held  liable. 
It  was  his  duty  to  take  security  for  the  loan ;  and  not  having  done 
so.  he  was  personally  liable  for  the  amount,  and  the  mere  agreement 
of  the  appellee  to  release  him,  even  if  made,  was  without  considera- 
tion. 

These  errors  in  the  details  of  the  settlement  made  in  February, 
1871,  were  alone  sufficient  to  avoid  it,  especially  in  view  of  the 
relations  between  the  parties.  It  is  claimed,  however,  that  the  ap- 
pellee fully  understood  all  the  facts ;  that  he  had  examined  the  settle- 
ments made  in  the  county  court,  had  consulted  counsel,  and  examined 
the  accounts  as  kept  by  the  appellant  in  his  private  account  book,  and 
having  made  a  settlement,  he  should  be  held  to  abide  it.  It  is  evi- 
dent that  the  settlements  were  not  of  a  character  to  give  accurate 
information  of  the  state  of  accounts  between  the  appellant  and  his 
late  ward,  and  from  that  fact  alone  the  settlement  should  not  be 
held  conclusive. 

It  was  the  appellant's  duty  to  make  a  full  and  complete  exposure 
of  his  actions  and  doings,  and  having  failed  to  do  so,  even  though  an 
innocent  mistake,  he  cannot  hold  the  appellee  to  the  settlement  when 
it  is  shown  to  have  been  erroneous  in  so  many  important  particulars. 

But  we  think  there  is  enough  to  show  that  the  appellee,  with  a 
full  understanding  of  all  his  rights,  ratified  the  distribution  made  by 
the  appellant  to  W.  N.  Hood,  and  having  done  so  for  so  long  a  time, 
he  should  not  be  permitted  at  this  late  day  to  repudiate  that  ratifica- 
tion by  w^hich  the  appellant  may  have  been  lulled  into  security,  and 
in  consequence  of  which  he  may  have  forborne  to  proceed  against 
William  for  indemnity.  No  specific  objections  to  the  judgment  have 
been  pointed  out  by  the  appellee;  and  we  do  not  perceive  any 
entitling  him   to  a   reversal  on   his  cross-appeal.    The   judgment 
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seems  to  us  to  do  substantial  justice  to  both  parties  and  is  affirmed 
on  the  original  and  cross-appeal. 

Buckner  &  Thornton,  for  appellant. 

A.  Duvall,  G.  V.  Payne,  W.  S.  Darnably,  for  appellee. 


Thomas  Blincoe,  et  al.,  v.  Lydia  Blincoe,  et  al. 

Qpnveyancc  of  Real  Estate — Construction  of  Words  used. 

A  conyeyance  of  real  estate  by  a  mother  to  her  daughter  "for  and  in 
consideration  of  the  love  and  affection  that  I  bear  my  daughter,  the 
said  Lydia  B.  Hincoe,  and  also  for  her  and  her  children's  better  main- 
tenance, support  and  livelihood  *  *  *  to  have  and  to  hold  the 
property  hereby  conveyed  to  the  party  of  the  second  part,  and  her 
heirs  and  assigns  forever"  was  held  to  convey  an  absolute  estate  in  fee 
simple  to  the  daughter. 


APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

April  13,  1876. 

Opinion  by  Judge  Peters  : 

In  i860  Mrs.  Barbara  Spurr  made  a  conveyance  of  a  house  and  lot 
in  the  city  of  Lexington  to  Mrs.  Lydia  B.  Blincoe  as  follows :  "This 
indenture  made  this  22nd  day  of  May,  one  thousand  eight  hundred 
sixty,  between  Barbara  Spurr  of  the  county  of  Fayette  and  state 
of  Kentucky  of  the  first  part,  and  Lydia  B.  Blincoe  of  the  county  of 
Fayette  and  state  of  Kentucky  of  the  second  part,  witnesseth : 

That  for  and  in  consideration  of  the  sum  of  one  dollar  to  me  in 
hand  paid,  and  the  further  consideration  of  the  love  and  affection 
that  I  bear  my  daughter,  the  said  Lydia  B.  Blincoe,  and  also  for  her 
and  her  children's  better  maintenance,  support  and  livelihood,  the 
party  of  the  first  part  doth  bargain,  sell,  convey,  release  and  grant 
to  the  party  of  the  second  part,  her  heirs  and  assigns,  all  that  tract 
and  parcel  of  land  situate  arfd  being  in  the  city  of  Lexington  on  the 
waters  of  the  town  Fork  of  Elkhom,"  giving  the  specific  boundary 
and  derivation  of  title  to  the  property,  and  concluding  in  these 
words :  "To  have  and  to  hold  the  property  hereby  conveyed  to  the 
party  of  the  second  part,  and  her  heirs  and  assigns  forever ;  and  the 
said  Barbara  Spurr  covenants  that  she  will  warrant  generally  the 
property  hereby  conveyed.    In  testimony,"  etc. 

Mrs.  Blincoe  having  passed  the  title  of  her  estate  in  the  property 
to  a  stranger,  her  children,  claiming  to  be  interested,  seek  by  this 
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suit  to  establish  their  right.  The  deed  which  we  have  partially 
copied  is  a  deed  inter  partes,  in  which  Mrs.  Barbara  Spurr  is  the 
party  on  the  one  side,  and  Mrs.  Lydia  Blincoe  is  the  party  on  the 
other  side.  Mrs.  Blincoe's  children  are  not  named  as  in  the  caption. 
The  persons  named  as  such  are  necessarily  the  contracting  parties, 
to  the  exclusion  of  all  others,  and  those  who  are  not  parties  can  take 
no  present  interest  under  it.  But  in  a  case  where  an  intention  is 
manifested  in  a  deed  to  provide  for  children  who  are  not  parties 
in  the  caption,  they  may  be  permitted  to  take  in  remainder.  No  such 
an  intention  is  manifested  in  the  deed  under  consideration.  It  is 
made  directly  to  Mrs.  Blincoe ;  the  moving  consideration  is  the  love 
and  affection  of  the  grantor  for  her  daughter ;  an  additional  motive 
for  the  grant  was  for  the  better  maintenance,  support  and  livelihood 
of  the  daughter  and  her  children ;  but  the  complete  legal  title,  the 
absolute  fee  by  the  granting  clause,  and  the  habendum  was  vested 
in  Mrs.  Blincoe.  That  the  grantor  intended  that  the  children  of 
ilrs.  Blincoe  should  be  benefited  by  the  conveyance  of  the  property 
may  be  admitted ;  but  the  extent  and  manner  of  conferring  that  bene- 
fit was  left  exclusively  in  the  power  of  Mrs.  Blincoe ;  no  restriction 
was  placed  on  her  power  of  alienation. 

In  Webb  &  Harris  v.  Holmes,  et  aL,  3  B.  Mon.  404,  the  deed 
which  was  the  subject  of  consideration  was  to  Francis  and  Sarah 
Thomas  in  consideration  of  the  love  and  good  will  of  the  grantors 
for  them  and  their  children;  and  intending  to  convey  to  Sarah 
Thomas  a  certain  dower  in  lands  for  the  entire  benefit  of  herself  and 
her  children,  the  grantors  conveyed  to  her  and  her  children  forever 
a  tract  of  land,  etc.  The  court  gave  the  children  of  Mrs.  Thomas  an 
interest  in  remainder,  because  it  was  clear  from  the  deed  that  the 
grantors  intended  to  provide  for  them  in  it. 

So  in  the  case  of  W.  W.  Foster  v,  T,  T.  Shreve,  et  aL,  the  deed  of 
Weathers  Smith  to  Mrs.  Susanna  Rogers  was  a  deed  inter  partes ; 
but  the  grant  was  to  her  and  her  present  heirs,  and  the  habendum 
was  unto  her  and  her  present  heirs  forever,  thereby  declaring  a  pur- 
pose to  provide  for  the  children  of  his  daughter,  Mrs.  S.  Rogers,  then 
living.  W,  W.  Foster  v.  T.  T.  Shreve,  et  al,  6  Barb.  518.  The 
language  of  the  deed  in  this  case  diflfers  materially  from  the  deeds 
in  the  cases  cited. 

Mrs.  Spurr's  intention  seems  to  have  been  to  aid  her  daughter  in 
the  discharge  of  her  duties  to  maintain,  support,  and  procure  a  live- 
lihood for  her  children,  and  not  to  make  specific,  permanent  provision 
for  the  children  themselves.    She  gave  to  her  daughter  the  property, 
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and  kft  to  her  judgment  and  discretion  the  mode  of  using  it  for  the 
best  interests  of  herself  and  her  children.  At  all  events  we  do  not 
feel  authorized  to  conclude  that  the  grantor  intended  to  secure  to 
appellants  an  estate  either  present  or  in  remainder  in  the  property. 

Judgment  ai^rvied. 

W,  B.  &  G.  B.  Kinkead,  for  appellants.    Z,  Gibbons^  for  appellees. 


James  Jones  v.  Daniel  Cozatt,  et  al. 

Diligence  in  Bringing  Suit. 

In  bringing  a  suit  one  is  only  required  to  use  that  degree  of  dili- 
gence that  one  of  ordinary  prudence  would  have  exercised  under  the 
same  circumstances,  and  where  process  was  placed  In  the  hands  of 
the  sheriff  for  service  nineteen  days  before  the  beginning  of  a  session 
of  court  and  the  defendant  lived  only  six  or  seven  miles  from  the 
county  seat,  such  plaintiff  cannot  be  charged  with  a  lack  of  diligence 
in  beginning  the  action. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

April  13,  1876. 

Opinion  by  Judge  Pryor: 

The  instructions  given  by  the  court  below  in  behalf  of  the  appel- 
lees are  erroneous.  The  obligor  lived  not  more  than  six  or  seven 
miles  from  the  county  seat  at  the  time  the  process  was  placed  in  the 
hands  of  the  sheriff,  and  there  was  no  reason  to  apprehend  that  he 
would  evade  its  service ;  and  the  sheriff,  by  the  exercise  of  any  sort 
of  diligence,  could  have  found  the  defendant  so  as  to  have  served 
the  summons  in  time  for  judgment  at  the  succeeding  term  of  the 
court.  It  was  placed  in  his  hands  nineteen  days  before  the  com- 
mencement of  court.  Nor  does  the  fact  that  the  appellant  was  told 
by  the  appellees  on  the  day  of  the  assignment  that  he  must  sue  at 
once  increase  the  degree  of  diligence  required,  as  it  constituted  no 
part  of  the  agreement  by  which  the  assignment  was  made  or  the 
note  accepted. 

The  appellant  was  only  required  to  use  that  degree  of  diligence 
that  one  of  ordinary  prudence  would  have  exercised  under  the  same 
circumstances.  If  the  appellees  had  held  the  note,  there  is  nothins^ 
in  the  record  indicating  a  necessity  for  any  greater  haste  in  bringing 
the  action  in  order  to  have  enabled  them  to  make  their  money,  and 
no  prudent  man  would  have  exercised,  or  at  least  ought  not  to  be 
required  to  exercise  a  greater  degree  of  diligence  than  is  shown  to 
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have  been  practiced  in  this  case.  In  the  case  of  McMurray  v.  Wood, 
i:  was  adjudged  that  eight  days  was  a  sufficient  time  to  allow  for 
senice  when  the  defendant  resided  only  six  or  seven  miles  off,  was 
in  the  county,  and  showed  no  disposition  to  avoid  the  service.  This 
case  presents  the  same  facts  and  shows  the  same  character  of  dili- 
gence. 

In  the  case  of  Hays  v.  Patton,  the  defendant  in  the  action  lived  a 
r^uch  greater  distance  from  the  county  seat,  and  there  was  only 
f  :»ur  or  five  days  in  which  to  serve  the  process.  It  was  at  a  season 
of  the  year  when  the  roads  were  in  bad  condition  and  the  accumula- 
tion of  process  in  the  sheriff's  hands  in  a  county  so  large  and 
nK»untainous  as  Greenup  were  facts  that  the  assignee  of  the  note 
should  have  considered,  and  that  the  sheriff,  in  view  of  his  duty  to 
others,  would  probably  be  unable  to  serve  personally  a  summons  on 
2  party  residing  at  such  a  distance  from  the  court  house.  The  at- 
t'-mev  in  this  case  had  made  a  memorandum  on  the  book  of  the 
c'erk,  giving  general  directions  to  issue  executions  on  the  judgment 
in  which  he  was  interested,  and  as  said  by  this  court  in  the  case  of 
dcrke  z\  Prentice  and  IVeissinger,  3  B.  Mon.  584,  he  had  a  right  to 
exi>ect  its  observance  by  the  clerk ;  and  although  the  clerk  may  not 
"ave  expedited  the  business  of  his  office  as  much  as  he  might  have 
I'^ne,  there  was  no  such  failure  in  this  respect  as  called  for  the  inter- 
^->sition  of  the  plaintiff  or  his  attorneys,  if  indeed  that  could  have 
availed  anything.  In  that  case  the  judgment  was  rendered  on  the 
nth  of  December,  1839,  and  the  execution  did  not  issue  until  the 
loth  of  January,  1840.  In  the  present  case  the  judgment  was  ren- 
dered on  the  17th  of  March,  1871,  and  the  execution  was  placed  in 
the  hands  of  the  sheriff  on  the  22d  of  April,  1871. 

Xor  ought  the  appellant  to  be  prejudiced  by  the  error  of  the  court 
Mow  in  adjudging  that  it  was  proper  to  render  a  judgment  upon  the 
n-'te  made  by  the  clerk  of  the  execution  and  return  of  the  summons, 
ir,  the  absence  of  proof  that  the  summons  had  been  returned  and  lost. 
It  was  a  question  about  which  able  counsel  mio^ht  differ,  as  seems 
to  have  been  the  case  here.  Nor  is  it  any  defense  to  the  action,  after 
a  return  of  nulla  bona,  that  the  defendant  had  property,  unless  it 
al>o  appears  that  the  assignee  knew  the  fact.  Liiman  v.  Neete,  3  B. 
Mon.  165.  For  the  reasons  indicated  the  judgment  is  reversed  and 
cause  remanded  with  directions  to  award  the  appellant  a  new  trial, 
and  for  further  proceedings  consistent  with  this  opinion. 

James  S.  Ray,  L,  R.  Thnrman,  for  appellant. 

BroTvn  &  Lewis,  for  appellees. 
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J.  F.  SuLZER  &  Bro.  V,  Kentucky  Furniture  Co.,  et  al. 

Mortgage  and  Note — Petition — Subrogation. 

On  a  petition  on  a  note  to  foreclose  a  mortgage  securing  it  t 
plaintiff  is  not  entitled  to  a  judgment  subrogating  him  to  tbe  supposec 
rights  of  another. 

Corporation — Mortgage  and  Attachment. 

Where  an  officer  of  a  corporation  to  benefit  himself  procured  a  mort 
gage  to  be  executed  to  defraud  the  creditors  of  the  corporation,  it  wil 
not  be  permitted  to  be  used  for  such  a  purpose,  and  the  burden  is  ox 
the  holder  of  such  a  mortgage  so  attacked  to  prove  the  consideration 

APPEAL  FROM  HANCOCK  CIRCUIT  COURT. 

April  14,  1S76. 

Opinion  by  Judge  Lindsay  : 

Appellants  rely  for  recovery  upon  the  notes  sued  on  and  the 
mortgage  exhibited  with  their  petition.  They  do  not  claim  that  they 
ought  to  be  substituted  to  the  supposed  rights  of  Mrs.  Seibert.  They 
assert  no  other  legal  or  equitable  right  to  the  property  covered  by 
their  mortgage  than  such  as  is  evidenced  by  and  grows  out  of  that 
conveyance  and  the  notes  just  mentioned.  It  is  true  other  con- 
siderations are  presented  and  urged  in  argument;  but  they  are  not 
pertinent  to  the  issues  raised  by  the  pleadings. 

The  attaching  creditors  of  the  furniture  company,  and  the  as- 
signees of  that  corporation  deny  specifically  that  it  is  or  was  indebted 
to  appellants  in  any  amount  whatever,  and  charge  that  the  notes 
and  mortgage  were  made,  executed  and  acknowledged  without  their 
agency  or  knowledge,  and  that  the  entire  transaction  was  the  work 
of  Seibert,  one  of  the  joint  owners  of  the  stock  in  and  the  property 
of  the  corporation,  and  that  they  were  gotten  up  to  secure  him  in 
certain  indebtedness  from  the  company,  and  with  the  fraudulent 
intent  of  cheating  its  general  creditors ;  and  they  charge  further  that 
he  is  in  point  of  fact  the  beneficial  owner  of  the  notes  and  mortgage. 

The  attachment  liens  were  perfected  by  the  levy  of  the  various 
orders  of  attachment  on  the  13th  day  of  September,  1873.  The  as- 
signment to  Bush  &  Murray  was  made  on  the  15th  of  the  same 
month.  If  it  be  conceded  that  appellants  advanced  money  to 
Seibert  on  the  faith  of  the  mortgage,  still  their  lien  is  not  superior 
to  the  attachment  liens  and  the  title  of  the  assignees,  unless  the 
mortgage  was  delivered  to  them  prior  to  the  date  or  dates  just 
stated.  It  is  certain  from  the  evidence  of  Seibert  that  the  notes 
and  mortgage  had  not  been  delivered  to  the  appellants  on  the  first 
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day  of  August,  1873,  when  the  mortgage  was  acknowledged,  and 
put  to  record.  Seibert  then  paid  the  clerk  his  fees  and  withdrew 
the  mortgage,  and  neither  of  the  appellants,  nor  any  one  represent- 
ing them,  was  then  present.  Seibert  says  he  obtained  the  money  on 
the  notes  and  mortgage  a  few  days  after  it  was  recorded. 

These  facts,  all  of  which  are  proved  by  appellants'  own  witnesses, 
rebut  the  presiunption  of  delivery  and  acceptance  that  would  other- 
wise arise  from  the  recording  of  the  instrument.  The  date  of  tiie 
deliver^'  and  acceptance  is,  therefore,  left  an  open  question  withouc 
any  presumptions  in  favor  of  appellants.  The  onus  is  upon  thex-* 
to  show  that  the  delivery  and  acceptance  took  place  prior  to  the  levy 
of  the  attachments,  and  to  the  making  of  the  assignment,  in  order  to 
establish  their  superior  lien. 

This  they  utterly  fail  to  do.  Barshultz  does  not  attempt  to  fix  the 
date  of  the  meeting  between  Seibert  and  one  of  the  appellants  at 
her  house.  Mason  proves  nothing  whatever  on  this  subject.  Seibert 
admits  upon  cross-examination  that  he  does  not  remember  the  day 
01  even  the  month.  His  letter  to  Elgin  &  Co.,  of  date  of  September 
10,  1873,  shows  that  he  had  not  then  received  the  money  from  ap- 
pellant He  says  in  that  letter  that  he  had  loaned  the  company 
some  money,  which  he  was  very  likely  to  lose;  and  that  was  the 
only  reason  he  made  the  offer  to  them  to  accept  10  per  cent,  less  than 
the  amount  of  their  bill,  if  they  would  send  the  money  to  him.  If 
he  used  the  money  he  pretends  to  have  gotten  from  appellants  in 
pa}*ing  his  wife  the  loaned  money,  and  in  paying  the  wages  due  to 
himself  frcMn  the  company,  as  he  swears  he  did,  he  must  have  given 
it  after  the  date  of  this  letter,  otherwise  he  would  not  then  have  been 
fearful  of  losing  his  said  debts. 

From  the  testimony  in  the  case,  the  court  below  would  have  been 
compelled  in  any  event  to  subordinate  the  lien  of  appellants  to  those 
of  the  appellee.  But  upon  the  issue  arising  on  the  averment  that 
the  entire  transaction  was  a  mere  sham,  and  that  the  mortgage  was 
a  device  resorted  to  by  the  parties  to  enable  Seibert  to  defraud  the 
creditors  of  the  company,  the  judgment  of  dismissal  is  right.  It  is 
directly  charged  that  the  mortgage  was  fraudulent,  that  the  company 
owed  nothing  whatever  to  appellants.  The  burden  was  upon  the 
parties  claiming  under  the  mortgage  to  prove  the  consideration. 
This  was  a  fact  peculiarly  within  their  knowledge.  The  recitals  in 
the  mortgage  were  not  evidence  against  appellees.  Edwards  v,  Bal- 
krd,  14  B.  Mon.  289,  and  authorities  cited. 

Appellants  attempt  to  make  this  proof  by  Barshultz  and  Seibert. 
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The  first-named  witness  saw  Sulzer  and  Seibert  together,  at  an 
uncertain  date,  and  knew  that  the  latter  pretended  to  pay  the  former 
money  upon  a  paper  called  a  mortgage.  She  does  not  prove  that 
any  money  was  actually  paid ;  and  the  circumstances  of  the  meeting 
and  the  conduct  of  the  parties  tend  to  throw  suspicion  upon  the 
transaction. 

Seibert  does  not  prove  the  payment  of  the  money.  But  his  testi- 
mony develops  three  facts  which  seriously  affect  his  credibility. 
The  arrangement  was  intended  for  his  benefit.  Therefore  he  is  an 
interested  witness.  For  his  own  protection  he  was  willing  and  anx- 
ious to  defraud  not  only  the  creditors  of  the  firm,  but  also  his  own 
partner.  This  is  demonstrated  by  his  proposition  to  Elgin  &  Co. 
Upon  cross-examination  he  was  an  unwilling  witness.  He  held  back 
every  fact  that  he  regarded  as  advantageous  to  appdlees,  and 
affected  not  to  recollect  dates  and  circumstances  that  it  is  not  likely 
he  would  have  forgotten. 

Appellants  rest  their  case  upon  the  testimony  of  one  witness  who 
knows  nothing,  and  another  whose  credibility  may  well  be  ques- 
tioned ;  and  Sulzer,  who  may  be  assumed  to  be  a  man  of  intelligence, 
who  necessarily  knew  all  the  facts,  and  who  is  a  competent  witness, 
declined,  or  at  least  failed  to  testify. 

The  conclusion  is  almost  irresistible  that  the  notes  and  mortgage 
were  made  and  executed  for  the  sole  benefit  of  Seibert,  and  that 
appellants  have  merely  permitted  him  to  use  their  names,  that  they 
paid  no  money  to  him,  and  have  no  real  interest  in  this  litigation. 

Wherefore  the  judgment  dismissing  their  petition  is  affirmed. 

G.  W.  Williams,  Isaac  H.  Trabue,  Hard  &  Trabue,  for  appellants. 

E.  H.  Brown,  for  appellees. 


James  W.  Dillingham,  et  al.,  v.  R.  D.  Dillingham,  et  al. 

Guardian's  Sale — Purchase  Money. 

One  who  purchases  at  guardian's  sale  of  real  estate  and  pays  the 
purchase  money,  and  the  conveyance  is  approved  by  the  court,  is  not 
held  liable  to  pay  the  purchase  money  over  in  case  the  guardian  fails 
to  reinvest  the  purchase  money  to  the  advantage  of  his  ward. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

Aprn  15,  1876. 

Opinion  by  Judge  Cofer: 

It  is  not  claimed  that  there  was  any  such  defect  in  the  proceedings 
for  the  sale  of  the  54  j4-acre  tract  of  land  inherited  by  the  appellants 
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f r  m  their  mother  as  rendered  the  judgment  void  or  even  erroneous. 
S J  aiding  purchased  and  paid  for  it,  and  there  is  nothing  even  tend- 
ing 10  connect  him  or  his  vendee,  Bannister,  with  the  re-investment 
•jt  the  money  arising  from  the  sale,  even  if  it  had  been  shown  that 
t'rat  investment  was  fraudulently  made.  The  purchase  money  was 
J  aid  by  Spalding  to  the  receiver  on  an  order  of  the  court,  and  we 
are  unable  to  perceive  any  ground  upon  which  he  can  be  made  liable 
i^  the  appellants,  or  upon  which  the  ^4/^  acres  can  be  reached  by 
::-Lm  for  indemnity  on  account  of  the  alleged  misuse  of  the  purchase 
money. 

The  money  was  reinvested  under  order  of  the  court,  upon  the 
representation  of  the  guardian  that  the  title  to  the  Crowders's  land 
vas  unincumbered.  If  it  were  conceded  that  if  that  representation 
\\3.s  fraudulently  made  by  the  guardian,  his  surety,  Glazebrook, 
would  be  responsible  for  the  loss  on  account  of  the  subsequent  as- 
sertion by  Mrs.  Crowders  of  her  claim  to  dower.  It  is  not  alleged 
t'^at  the  guardian  was  guilty  of  any  fraud  in  the  matter.  The  only 
illtr^tion  is  that  he  represented  the  title  to  be  good  and  unincum- 
Ured,  when  in  fact  it  was  incumbered  by  the  claim  for  dower.  It  is 
::  t  alleged  that  he  knew  anything  of  the  claim,  either  present  or  po- 
t:r.tial,  of  Mrs.  Crowders.  Unless  he  had  such  knowledge  his  rep- 
refentation  was  not  fraudulent. 

Dut  if,  going  still  further,  it  be  conceded  that  the  representation  of 
the  guardian  was  fraudulent,  we  are  unable  to  discover  any  right  of 
action  on  that  account  against  Glazebrook.  He  covenanted  only 
'r,n  his  principal  should  faithfully  discharge  all  his  duties  under  the 
>:atute  relating  to  the  sale  of  the  real  estate  of  infants,  and  under 
ir.y  order  or  decree  of  the  court  in  pursuance  thereof. 

To  investigate  title  with  a  view  to  the  reinvestment  of  the  fund 
arising  from  the  sale  was  no  part  of  the  official  duty  of  the  guardian, 
sn :  the  surety  did  not  undertake  that  he  should  faithfully  perform 
t':at  self-imposed  undertaking.     If  the  life  estate  of  the  guardian 
ras  l>een  sold  and  the  purchasers  have  or  shall  commit  waste  of  the 
e>tate  to  the  injury  of  the  remaindermen,  they  have  a  plain  and  ade- 
f^uate  remedy.    If,  as  we  think  it  must  be  taken  to  be  true,  the  guar- 
-'ian  is  yet  alive,  the  appellants  have  lost  nothing  in  consequence  of 
-Irs.  Crowders's  dower,  and  they  have  no  right  to  complain,  even 
of  him,  on  that  account. 
T  udimicnt  affinned. 
Russell  AzTi'tt,  for  appellants. 
R.  H.  Rountree,  for  appellees. 
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T.  H.  Gunter's  Adm'r,  et  al.,  v.  W.  D.  Wood. 

Master  Commissioner — Liability  on  Bond. 

Under  the  proyislons  of  the  act  of  1867  a  master  commissioner  is  \ 
officio  the  receiver  of  the  court,  and  the  sureties  on  his  bond  as  coi 
missioner  are  liable  for  the  monies  coming  to  his  hands  as  receiver. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

April  15,  1876. 

Opinion  by  Judge  Pryor  : 

By  the  provisions  of  the  act  of  1867  the  master  commissioner 
ex  officio  the  receiver  of  the  court.  Upon  taking  the  oath  prescribe 
by  law  and  entering  into  bond  he  is  authorized  to  enter  on  the  duti< 
of  his  office.  The  order  appointing  Gunter  the  commissioner  an 
receiver  of  the  court,  and  the  execution  of  the  bond  by  him  as  corr 
missioner,  made  his  surety  liable  for  the  moneys  that  came  to  hi 
hands  as  receiver.  The  order  making  him  commissioner  and  r< 
ceiver  invested  him  with  no  other  rights  than  could  have  bee 
executed  by  him  as  commissioner,  and  no  separate  or  additional  bon< 
as  receiver  was  required.  His  appointment  as  commissioner  clothe 
him  with  all  the  powers  and  imposed  on  him  all  the  duties  of  a  re 
ceiver,  and  it  was  wholly  unnecessary  to  have  recited  in  the  orde 
that  he  was  appointed  receiver  as  well  as  commissioner. 

The  provisions  of  the  code  of  practice  required  the  appointment  o 
a  receiver  in  every  action  when  moneys  were  to  be  collected  and  helc 
subject  to  the  order  of  the  court,  and  a  bond  from  this  specia 
commissioner  or  receiver  in  each  particular  case  when  such  an  orde 
became  necessary.  To  obviate  this  inconvenience  often  resulting  ii 
loss  to  parties  litigant  by  reason  of  the  failure  of  the  court  to  tak< 
a  bond,  the  act  of  1867  was  passed  making  every  master  commis 
sioner  in  chancery  also  ex  officio  receiver  of  the  court.  If  this  wai 
not  the  intention  of  the  legislature  it  would  still  be  necessary  in  ever) 
case  when  money  is  to  be  collected  or  a  fund  retained  subject  to  th( 
result  of  the  litigation,  to  have  a  special  receiver  appointed  and  s 
bond  executed,  and  with  condition  of  the  law,  we  see  no  necessity 
for  the  enactment  of  the  law  of  1867. 

The  provisions  of  the  code  of  practice  are  so  far  modified  as  that 
the  commissioner  is  substituted  as  this  special  receiver  where  he  is 
ordered  to  take  charge  of  money  or  property  and  hold  it  at  the  will 
of  the  court,  and  is  liable,  if  in  default,  on  his  general  bond  executed 
as  commissioner.  This  receiver,  whether  a  special  receiver  or  the 
commissioner,  being  under  the  control  of  the  court,  may,  by  reason 


1876.]  Case  t/.  Strong.  jy 

of  Sec.  132,  Civil  Code,  when  ordered  so  to  do,  bring  and  defend 
actions,  collect  debts,  etc.  This  power  was  conferred  on  the  receiver 
in  the  present  case,  and  his  right  to  maintain  the  action  is  unques- 
tioned. The  bond  is  conditioned  for  the  faithful  discharge  of  his 
cfF.cc  as  commissioner,  and  that  he  will  pay  over  in  due  time  to  the 
proper  person  any  money  received  by  him  as  master  commissioner. 
This  bond  binds  the  principal  and  sureties  until  the  commissioner's 
term  of  office  expires.  The  commissioner  holds  his  office  for  four 
years  subject  to  be  removed  by  the  court.  The  provisions  requiring 
the  execution  of  a  bond  every  two  years  is  merely  directory,  and  if 
not  reqinred  by  the  court  the  sureties  in  the  first  bond  remain  liable 
until  a  new  bond  is  executed.  It  is  the  renewal  of  the  bond  within 
the  time  that  releases  the  sureties  in  the  first  bond,  and  not  the 
failure  to  do  so.  The  proof,  we  think,  is  sufficient  to  show  that 
Gunter  collected  the  money. 

Judgment  affirmed.    Judge  Cofer  not  sitting. 

Broum  &  Chelf,  C.  G.  Wintersmith,  for  appellants. 

Hays  &  Murrya,  for  appellee. 


George  W.  Case  v.  John  D.  Strong. 

Aiipcala— Appeal  Bonds. 

Appeal  is  taken  from  Judgments  of  quarterly  and  other  Inferior 
conrts  by  producing  to  the  clerk  of  the  court  to  which  it  is  taken  a 
certified  copy  of  the  Judgment  and  amount  of  the  costs  and  by  execut- 
ing a  bond  before  the  clerk  with  surety  to  be  approved  by  the  clerk, 
and  where  the  bond  is  executed  the  appeal  will  not  be  dismissed  be- 
canse  of  the  failure  to  produce  such  copy. 

APPEAL  FROM  WOLFE  CIRCUIT  COURT. 

April  17,  1876. 

Opinion  by  Judge  Cofer: 

Section  847  of  the  Civil  Code  provides  that  appeals  from  the  judg- 
ments of  quarterly  and  other  inferior  courts  may  be  taken  in  the  fol- 
lo'A-ing  manner:  "The  party  appealing  shall  produce  to  the  clerk 
of  the  court  to  which  the  appeal  is  taken  a  certified  copy  of  the 
.'U'igment  and  amount  of  costs,  and  cause  to  be  executed  before 
said  clerk,  by  one  or  more  sufficient  sureties  to  be  approved  by  the 
dcrk,  a  bond,  to  the  effect  that  the  appellant  will  satisfy  and  perform 
the  judgment  that  shall  be  rendered  on  the  appeal." 
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The  copy  of  the  judgment  and  certificate  of  amount  of  costs  a 
necessary  to  enable  the  clerk  to  know  that  there  has  been  a  jud 
ment,  and  what  security  will  be  sufficient  to  secure  the  advei 
party,  and  he  might  very  properly  refuse  to  prepare  or  accept 
bond  until  they  were  produced ;  but  if  he  allows  the  party  to  ^ve 
bond,  and  it  turns  out  that  the  bond  is  in  other  respects  regnlj 
the  appeal  will  be  effectual  although  the  copy  and  certificate  were  n 
filed. 

The  bond  is  the  essential  thing,  and  when  given  secures  the  a 
pellee,  whether  the  judgment  was  produced  to  the  clerk  at  or  befo 
its  execution  or  not,  and  the  appeal  should  not  be  dismissed  if  up* 
the  hearing  of  a  motion  to  dismiss  a  copy  of  the  judgment  be  befo 
the  court ;  and  it  appears  upon  comparing  the  bond  with  it  that  t 
bond  was  executed  in  time  and  is  so  far  regular  in  form  as  to  secu 
the  rights  of  the  appellee. 

No  question  was  made  as  to  the  sufficiency  of  the  bond  exce 
on  the  ground  that  no  copy  of  the  judgment  was  produced  to  tl 
clerk  at  the  time  it  was  executed.  That  the  bond  appears  to  ha 
been  executed  by  Hensly  in  the  names  of  appellant  and  Hazel r it: 
did  not  necessarily  vitiate  it,,  and  the  evidence  on  that  point  sho\ 
that  it  was  valid  and  binding  upon  Hazelrigg  from  its  executioi 
and  the  fact  that  the  appellant  appeared  and  prosecuted  the  appe 
was  a  ratification  by  him  of  the  act  of  Hensly  in  signing  his  nam 
and  the  bond  is  obligatory  upon  him.  But  if  it  was  not  that  won 
not  be  ground  for  dismissing  the  appeal. 

Judgment  reversed,  and  cause  remanded  with  directions  to  ove 
rule  the  motion  to  dismiss  the  appeal. 

W,  //.  Holt,  for  appellant.    W.  L.  Hurst,  for  appellee. 


M.  Baxter,  et  al.,  v.  P.  N.  Tye,  et  al. 

Non-Suit — Peremptory  Instruction. 

To  authorize  an  Instruction,  as  in  case  of  a  non-suit,  it  should  a 
pear  that,  admitting  the  testimony  to  be  true  and  every  inference  thi 
is  fairly  deducible  from  it,  the  plaintiff  has  still  failed  to  support  h 
claim. 

APPEAL.  FROM  MADISON  COURT  OF  COMMON  PLEAS. 

April  18,  1876. 

Opinion  by  Judge  Lindsay: 

Baxter  insists  that  he  should  be  allowed  to  set  off  the  damaee 
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sustained  on  accotint  of  the  diseased  condition  of  the  hogs  he  pur- 
chased from  H.  L.  Tye  and  Falconer,  against  the  note  sued  on ;  and 
he  alleges  in  his  answer  that  said  H.  L.  Tye  is  the  real  owner  of  the 
note.  To  sustain  his  right  to  the  set-off  it  was  necessary  that  he 
should  show  that  H.  L.  Tye  either  owned  the  whole  or  some  part  of 
the  note  at  the  time  of  its  execution  and  delivery. 

It  was  executed  for  a  balance  due  on  a  lot  of  twenty-five  mules, 
sold  by  said  Tye  and  Baxter.  The  latter  purchased  the  mules  within 
about  five  days  after  the  purchase  of  the  hogs.  It  may  fairly  be  in- 
ferred from  the  evidence  that  H.  L.  Tye  had  the  hogs  and  mules  in 
possession  at  the  same  time.  Baxter  swears  that  he  purchased  the 
mules  from  H.  L.  Tye,  and  that  although  he  made  the  note  payable 
to  J.  and  P.  N.  Tye,  he  thought  at  the  time  that  H.  L.  Tye  was  one 
of  said  payees,  he  not  knowing  his  name,  and  not  being  acquainted 
with  his  family. 

It  is  further  proved  by  the  witness,  Miller,  whose  deposition  was 
taken  by  appellees,  that  some  time  prior  to  the  sale  of  the  mules, 
he  saw  the  appellee,  P.  N.  Tye,  and  H.  L.  Tye  in  possession  of  a  lot 
of  25  mules,  and  that  he  understood  from  them  both  that  they 
were  the  joint  owners  of  the  mules ;  and  this  answer  was  brought  out 
by  a  question  asked  by  the  appellees.  Upon  this  evidence  the  court 
below  instructed  the  jury  to  find  for  the  appellees.  This  was,  in 
effect,  to  decide  that  although  H.  L.  Tye  had  the  mules  and  hogs  in 
his  possession  at  the  same  time  that  he  exercised  like  ownership  over 
them,  he  did  not  disclose  the  facts  that  any  one  else  owned  or 
was  interested  in  the  mules ;  that  the  appellees  allege  that  the  hogs 
were  his  property ;  that,  although  one  of  the  appellees  induced  Miller 
to  believe  that  H.  L.  Tye  was  a  part  owner  of  a  lot  of  mules  of  the 
same  description  with  that  sold  to  Baxter;  still  the  jury  could 
not  infer  that  said  H.  L.  Tye  owned  any  interest  whatever  in  the 
mules  when  he  sold  them  to  Baxter. 

The  rule  in  such  cases  is  that  "To  authorize  an  instruction,  as  in 
case  of  a  non-suit,  it  should  appear  that,  admitting  the  testimony  to 
be  true,  and  every  inference  that  is  fairly  deducible  from  it,  the  plain- 
tiff has  still  failed  to  support  his  claim."  Shay  v.  Richmond  &  Lan- 
caster Tpk.  R.  Co.,  I  Bush  109.  If  from  the  evidence  before  them 
the  jury  had  found  that  H.  L.  Tye  owned  one-half  of  the  note  sued 
on  at  the  time  of  its  delivery  to  him,  we  think  it  doubtful  whether  or 
not  the  appellees  could,  on  that  ground  alone,  have  had  a  new  trial. 
This  case  certainly  does  not  come  within  the  rule  stated  above.     ' 
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Judgment  reversed  and  cause  remanded  for  a  new  trial  upon  prin- 
ciples not  inconsistent  with  this  opinion. 
Chenault  &  Bennett,  for  appellants. 
Turner  &  Smith,  for  appellees. 


Ann  Westerfield,  et  al.,  v.  A.  M.  Vanarsdalu 

Guardian  and  Ward — Liability  of  Surety  on  Guardian's  Bond. 

A  surety  on  a  guardian's  bond  cannot  escape  liability  by  taking  the 
ward's  property  to  Indemnify  him  against  loss  on  account  of  his  sure- 
tyship. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

April  19,  1876. 

Opinion  by  Judge  Cofer: 

D.  A.  Covert  was  the  guardian  of  the  female  appellant  and  her  co- 
heirs, and  as  such  took  the  note  of  A.  M.  Vanarsdall  with  surety  for 
their  share  of  their  grandfather's  estate.  If  that  note  was  executed 
under  an  agreement  between  the  guardian  and  Vanarsdall  that  the 
latter  was  to  retain  the  money  during  the  minority  of  the  wards,  and 
the  money  was  finally  lost  because  of  that  agreement,  the  guardian 
and  the  surety  in  his  bond  would  be  prima  facie  liable  on  the  bond 
for  the  loss ;  but  we  do  not  see  upon  what  ground  such  an  agreement 
was  fraudulent  or  upon  what  principle  A.  M  Vanarsdall  is  to  be 
treated  as  guardian  on  account  of  the  agreement. 

He  was  the  surety  of  Covert,  and  undertook  to  provide  for  his  own 
indemnity  by  a  contract  with  the  guar<Jian  that  he  was  to  retain  the 
money  in  his  own  hands.  It  may  be  that  he  could  not  have  inter- 
posed such  an  agreement  as  a  defense  to  a  suit  by  the  guardian  for 
the  recovery  of  the  money,  but  this  does  not  prove  that  the  contract 
was  fraudulent. 

At  the  time  of  the  agreement  and  the  execution  of  the  note,  A.  M. 
Vanarsdall  was  solvent  and  the  surety  on  the  note  was  also  solvent. 
The  most  that  can  be  said  is  that  the  guardian  made  an  improvident 
agreement,  for  the  consequence  of  which  he  and  his  surety  were  lia- 
ble, but  the  surety  not  being  chargeable  with  fraud  in  the  matter,  his 
discharge  in  bankruptcy  protects  him  against  being  made  liable  on 
the  bond,  and  the  judgment  must  be  affirmed, 

E,  7.  Polk,  for  appellants.    Kyle  &  Poston,  for  appellee. 
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J.  A.  Gruelle,  et  al.,  v,  C.  H.  Lee,  et  al. 

New  Trial — Newly  Discovered  Evidence — Evidence. 

Where  an  answer  sets  up  that  the  services  sued  for  were  not  worth 
more  than  a  certain  sum  and  that  such  services  had  been  paid  for  un- 
der such  issues,  evidence  Is  not  admissible  showing  an  accord  and  sat- 
isCacdon,  and  a  new  trial  should  not  be  granted  on  account  of  newly 
discovered  evidence  of  an  accord  and  satisfaction. 

APPEAL,  FROM  PENDLETON  CIRC7UIT  COURT. 

Aprtl  19,  1876. 

Opinion  by  Jxjdge  Gofer: 

The  sole  ground  for  a  new  trial  was  that  the  appellants  had  dis- 
covered that  they  could  prove  by  Eddleman  that  they  paid  to  Mar- 
shall the  sum  of  $40,  which,  with  $20  theretofore  paid  him,  made  the 
som  of  $60,  which  Marshall  then  and  there  agreed  to  accept,  and  did 
accept  in  full  satisfaction  for  the  services,  the  price  of  which  was  the 
subject  of  litigation  in  the  principal  action. 

The  answer  in  that  action  presented  two  issues:  (i)  That  the 
services  sued  for  were  not  worth  more  than  $120;  and  (2)  that  the 
services  rendered  had  been  paid  for.  Upon  those  issues  the  appel- 
lant, J.  A.  Gruelle,  testified  as  a  witness,  but  failed  to  make  any  state- 
ment to  the  effect  that  Marshall  had  agreed  to  accept  $60  in  full  sat- 
isfaction for  the  services  sued  for ;  and  under  the  issue  as  presented 
socfa  testimony  would  have  been  irrelevant.  Having  admitted  that 
the  services  rendered  were  worth  $120,  and  pleaded  payment  in  full, 
evidence  of  an  accord  and  satisfaction  by  the  payment  of  a  less  sum 
would  not  have  been  admissible ;  and  it  results,  therefore,  that  no  new 
trial  should  be  granted  on  account  of  the  alleged  newly  discovered 
evidence,  and  the  judgment  must  be  oMrmed, 

A.  R.  Clark,  for  appellants.    C  H.  Lee,  for  appellees. 


Nimrod  Hicks  v.  John  H.  Todd. 

Cootnct  of  Sale  of  Real  Estate. 

Where  there  Is  no  allegation  that  the  contract  of  sale  of  real  estate 
has  heen  reduced  to  writing,  such  contract  Is  held  to  be  verbal. 

Lost  Pleading. 

A  lost  pleading  may  be  supplied  while  the  case  is  pending  by  appro- 
priate amendment  and  without  the  appointment  of  a  commissioner. 
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APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

April  20,  1876. 

Opinion  by  Judge  Cofer: 

There  is  no  allegation  in  the  pleading  called  in  the  record  a  "sup 
ply  petition"  that  the  appellee  had  a  lien  on  the  land  alleged  to  hav 
been  sold  to  the  appellant,  or  of  facts  which  show  that  a  lien  existed 
It  is  not  stated  that  he  had  ever  executed  to  the  appellant  written  evi 
dence  of  the  contract,  or  that  he  was  either  able  or  willing  to  conve 
the  land  to  him. 

There  being  no  allegation  that  the  contract  of  sale  had  been  re 
duced  to  writing,  the  presumption  is  that  it  was  not.  Smith  v.  Fah 
IS  B.  Mon.  443 ;  Bull  v.  McCrea,  8  lb.  422.  The  contract  in  regar< 
to  the  land  being  merely  verbal,  and  therefore  unenforcible,  it  wil 
not  uphold  a  promise  to  pay  the  money  sued  for  even  if  such  promis 
be  alleged.  It  is  not  alleged  that  the  appellant  had  been  put  in  pes 
session  of  the  land;  and  the  petition  therefore  failed  to, state  a  caus 
of  action  entithng  the  appellee  to  a  personal  judgment,  and  the  jud^ 
ment  must  be  reversed.  The  appellant  excepted  to  the  confirmatioi 
of  the  sale,  and  also  to  the  order  confirming  it,  and  that  order  is  als< 
reversed. 

The  appellant  having  appeared  to  the  action,  the  case  will  stam 
upon  its  return  as  if  the  pleading  filed  in  the  name  of  the  petitioi 
which  was  burned  had  been  filed  upon  notice.  The  appellee  shouL 
be  allowed  to  amend  his  petition  and  the  appellant  to  answer.  Thi 
conclusion  renders  it  unnecessary  to  consider  the  question  made  b; 
counsel  for  the  appellant  further  than  to  say  that  a  lost  pleading  ma; 
be  supplied  while  the  case  is  pending,  by  appropriate  amendment  an< 
without  the  appointment  of  a  commissioner.  McKee  v.  Garrard  Co, 
Mss.  Opinion ;  Commonwealth  v,  Keger,  i  Duvall  240. 

Judgment  and  order  confirming  the  sale  reversed  and  cause  re 
manded  with  directions  to  set  aside  the  judgment  and  sale,  and  fa 
further  proceedings  in  conformity  to  this  opinion. 

Kirtly  &  Byron,  for  appellant, 

R,  M.  &  W,  O.  Bradley,  for  appellee. 


Thomas  M.  Oliver  v.  Thomas  W.  Ewing. 

Slander — Burden  of  Proof. 

When  in  a  suit  for  slander  actionable  words  are  shown  to  have  bee] 
spoken,  the  burden  is  then  on  the  defendant  to  show  the  truth  of  th< 
statements  by  facts  justifying  or  excusing  them  or  such  as  tend  t< 
mitigate  the  damages. 
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Ifiti^atioa  of  Damages. 

Damages  in  a  slander  suit  may  be  mitigated  by  showing  that  the 
words  spoken  were  mere  repetition  of  the  statements  made  by  the 
plaintiff  and  repeated  by  the  defendant,  not  in  malice  but  believing 
them  to  be  true. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

April  20,  1876. 

Opinion  by  Judge  Pryor: 

When  the  words  spoken  are  of  themselves  actionable  as  to  the  in- 
tention of  the  party  when  uttering  them,  they  constitute  no  defense  to 
the  action.  Whether  or  not  there  are  exceptions  to  be  found  to  this 
general  nik  is  not  necessary  to  be  determined,  as  no  such  question 
can  arise  in  the  facts  of  this  case.  The  words  having  been  spoken, 
if  actionable,  places  the  burden  on  the  defendant  to  show  the  truth 
of  the  statements  by  facts  conducing  to  justify  or  excuse  or  such  as 
tend  to  mitigate  the  damages.  A  plea  averring  that  the  words  ut- 
tered were  mere  repetition  of  the  statements  made  by  the  plaintiff 
and  repeated  by  the  defendant,  not  in  malice  but  believing  them  to  be 
true,  would  do  this ;  but  in  this  case  there  is  no  evidence  sustaining 
this  plea.  Therefore  instruction  No.  5,  in  which  the  jury  are  told 
that  if  the  plaintiff  informed  the  defendant  that  he  had  two  wives, 
and  the  defendant  by  reason  of  the  information  spoke  the  words,  the 
plaintiff  is  not  entitled  to  recover,  should  have  been  overruled. 

The  statement  made  by  the  appellant  to  the  appellee  in  Cincinnati, 
that  he  was  going  to  see  his  daughter  by  another  wife,  was  no  ad- 
mission that  he  had  two  wives  then  living,  or  that  prior  thereto  he 
had  been  unlawfully  married  to  another ;  his  real  wife  was  at  the 
time  living  and  undivorced.  The  instruction  was  not  only  abstract 
but  misleading.  This  statement  conduced  to  show  that  the  appellant 
had  been  previously  married,  and  to  the  woman  who  was  the  mother 
of  the  child,  but  was  of  itself  insufficient  to  fasten  on  the  appellant 
the  crime  of  bigamy  in  support  of  the  plea  of  justification.  The  plea 
of  the  appellant  is  that  of  justification.  He  admits  the  speaking  of 
the  words  and  says  they  are  true. 

A  plea  of  not  guilty  having  been  also  filed,  the  burden  was  on  the 
appellant  to  make  out  his  case ;  and  upon  proof  being  made  of  the 
speaking  of  the  words  as  charged,  the  question  then  arises  as  to 
whether  the  plea  of  justification  is  sustained  by  the  proof,  and  being 
one  of  fact  alone,  can  only  be  considered  by  the  jury.  The  marriage 
in  North  Carolina  having  been  concluded  by  the  appellant,  the  ques- 
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tion  for  the  jury  to  determine  wtas  did  the  appellant  marry  Mary  Am 
Coffey,  and  if  so  was  this  before  his  divorce  from  his  wife  in  Nortl 
Carolina.  It  is  not  necessary  that  the  appellee  should  introduce  rec 
ord  evidence  as  to  the  existence  of  this  marital  relation.  If  appellan 
cohabited  with  her,  recognized  her  as  his  wife,  and  her  children  ai 
his,  and  they  were  recognized  by  the  community  in  which  they  livec 
as  man  and  wife,  these  were  all  facts  competent  to  go  to  the  jury  ai 
showing  a  marriage  in  fact ;  and  upon  this  proof  on  the  part  of  th< 
appellee  and  that  introduced  by  appellant,  the  jury  are  to  deter 
mine  whether  or  not  appellant  was  married  to  Mary  Ann  Coffey,  anc 
if  so,  whether  the  marriage  took  place  prior  to  the  judgment  for  s 
divorce  from  his  second  wife. 

All  of  the  instructions  are  inaptly  drawn,  and  the  appellant  has  n< 
cause  to  complain  of  instruction  No.  4,  in  which  the  jury  is  tolc 
"that  the  words  must  have  been  spoken  with  the  intention  to  injure 
the  plaintiff,"  as  the  plaintiffs  instruction  No.  2  makes  the  intentior 
to  injure  in  speaking  the  words  the  basis  of  his  right  of  recovery 
The  judgment  is  reversed  and  cause  remanded  with  directions  tc 
award  to  the  appellant  a  new  trial,  and  for  further  proceedings  con- 
sistent with  this  opinion. 

Reid  &  Stone,  for  appellant 

A.  Duvall,  B,  Young,  for  appellee. 


Kate  Christofer  v,  C.  S.  Searcy,  et  al. 

Conveyance  to  Hasband  and  Wife — Creditor's  Rights. 

A  conveyance  made  to  a  husband  and  wife,  where  the  title  is  not  s( 
taken  for  the  purpose  of  defrauding  creditors,  is  effectual  to  invest  th< 
wife  with  an  undivided  half  interest  in  the  property,  subject  to  tin 
vendor's  lien,  if  any,  for  unpaid  purchase  money. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

April  22,  1876. 

Opinion  by  Judge  Peters: 

The  conveyance  from  Moberly  to  Christofer  and  wife  is  a  joinl 
deed,  the  grantees  taking  as  co-tenants ;  and  although  the  husband 
may  have  advanced  all  the  money  that  was  paid  for  the  land,  he 
had  a  right  to  have  the  conveyance  made  as  it  is  done  in  this  case; 
and  unless  it  was  so  made  with  the  intent  on  his  part  to  defraud 
his  creditors  it  would  be  effectual  to  invest  the  wife  with  an  un- 
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divided  half  interest  in  the  property  subject  to  the  vendor's  lien  for 
unpaid  purchase  money. 

It  is  not  alleged  by  any  of  iht  creditors  of  H.  L.  Christofer  that 
he  advanced  the  $400,  the  first  payment  for  the  land,  and  procured 
the  deed  to  be  made  to  himself  and  wife  for  the  fraudulent  purpose 
of  placing  the  property  beyond  the  reach  of  his  creditors.  Charles 
Searcy,  in  his  answer  which  he  makes  a  cross-suit  against  Mrs.  Kate 
Qiristofer,  charges  that  H.  L.  Christofer  caused  the  recital  to  be  in- 
serted in  the  deed  that  $400  were  paid  by  his  wife  with  the  fraudu- 
lent intent  to  secure  that  sum  of  money  to  her,  that  she  did  not  ad- 
N-ancc  that  or  any  other  sum  ;  that  he  procured  the  deed  to  be  made  to 
himself  and  wife  to  secure  the  sum  named  to  her,  but  no  process  ap- 
pears ever  to  have  been  issued  against  her  on  the  cross-petition,  and 
the  case  was  tried  as  if  no  charge  of  fraud  had  been  made. 

In  that  state  of  preparation  under  the  deed  Mrs.  Christofer  was 
dearly  entitled  to  one-half  of  the  proceeds  of  the  sale  of  the  prop- 
erty- after  satisfying  Moberly's  lien  for  unpaid  purchase  money,  and 
debts  existing  against  her  husband  at  the  date  of  the  conveyance. 

The  purchase  of  the  property  by  Christofer  with  his  money  and 
having  it  conveyed  in  part  to  his  wife  is  not  within  the  inhibition  of 
the  statute  against  fraudulent  conveyances.  Such  a  purchase  and 
conveyance  at  common  law  is  void  as  to  prior  creditors ;  but  this  rule 
of  the  common  law  does  not  apply  to  subsequent  creditors.  Doyle, 
etc,  z'.  Sleeper,  etc.,  i  Dana  531. 

As  to  subsequent  creditors  therefore  Mrs.  Christofer's  right  was 
superior,  and  after  the  payment  of  the  vendor's  lien  and  the  payment 
of  the  creditors  whose  debts  existed  at  the  time  the  deed  was  made  by 
Moberly  to  Christofer  and  wife,  the  residue  of  the  fund  should  be 
divided,  Mrs.  Christofer  being  entitled  to  the  one-half  thereof,  the 
odicr  half  to  go  to  the  creditors.  The  mechanics  and  material  men 
have  not  taken  the  necessary  steps  to  secure  liens  on  the  buildings. 
This  view  will  not  deprive  Mrs.  Christofer  of  her  right  to  dower 
in  one-half  of  the  property  or  its  value  subject  to  vendor's  lien. 

The  judgment  is  reversed  for  the  error  herein  suggested  and  the 
cause  is  remanded  for  further  proceedings  consistent  herewith. 
IV.  B.  Smith,  for  appellant.    Chenault  &  Bennett,  for  appellees. 
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James  Minor  and  Wife  v,  Peter  Barlow. 

Parol  Contract  for  Sale  of  Growing  Timber. 

A  parol  contract  for  the  sale  of  the  timber  generally  or  a  part  of  tb 
timber  standing  on  a  specified  tract  of  land  will  not  pass  title  to  thi 
timber,  but  such  a  contract  will  pass  title  where  for  the  sale  of  pai 
ticular  marked  or  designated  trees. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

April  24,  1876. 

Opinion  by  Judge  Peters  : 

A  parol  contract  for  the  sale  of  the  timber  generally  or  a  par 
of  the  timber  standing  on  a  specified  tract  or  piece  of  land  wil 
not  pass  the  title  to  the  timber.  In  order  to  invest  the  purchase 
with  the  title  it  is  necessary  that  the  particular  trees  should  b< 
mariced  and  designated  so  that  they  can  t>e  identified  and  dis 
tinguished  as  those  sold.    Moss  v.  Meshew,  et  al.,  8  Bush  187. 

It  is  not  alleged  that  the  timber  sold  by  appellee  to  appellants  wa; 
so  identified.  Nor  is  it  alleged  that  any  definite  price  was  fixed  anc 
agreed  upon  for  timber;  and  in  the  deed  for  the  land,  which  is  th< 
highest  evidence  of  the  intention  of  the  parties,  and  of  what  was  sold 
no  mention  whatever  is  made  of  a  sale  of  anything  else  than  th< 
land  described  therein.  On  the  contrary,  the  deed  recites  that  tin 
money  was  paid  by  appellants  for  the  land  therein  conveyed  to  them 
and  there  is  no  allegation  of  fraud  or  mistake  in  the  deed. 

There  is  no 'error  in  the  judgment  and  the  same  is  afhrnted, 

W.  B.  Harrison,  for  appellants. 

Brozvn  &  Lewis,  for  appellee. 


KiLLiAN  Ott  V,  Thomas  Graves,  et  al. 

Appeal  to  the  Circuit  Court — Dismissal. 

The  fact  that  there  is  no  bill  of  exceptions  filed  affords  no  grounds 
for  the  dismissal  of  an  appeal  taken  to  the  circuit  court. 

Highway. 

Before  the  public  can  take  private  property  for  a  public  highway  01 
for  any  other  public  purpose  against  the  consent  of  the  owner,  the  pro 
visions  of  the  statute  authorizing  it  must  be  substantially  compllec 
with. 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

April  26,  1876. 
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Opinion  by  Judge  Lindsay  : 

We  are  unable  to  perceive  the  ground  upon  which  the  appeal  in 
this  case  was  dismissed  by  the  circuit  court.  Counsel  state  that  it 
was  because  there  was  no  bill  of  exceptions  showing  what  had  trans- 
pired in  the  county  court.  The  want  of  a  fee  bill  of  exceptions  pre- 
cluded the  circuit  court  from  inquiring  into  any  question  of  fact, 
and  if  the  proceedings  in  all  other  regards  had  conformed  to  the 
provision  of  the  law  on  the  subject  in  controversy,  an  affirmance  of 
the  judgment  of  the  county  court  would  have  been  necessary  and 
proper ;  but  the  fact  that  there  is  no  bill  of  exceptions,  afforded  no 
reason  for  the  dismission  of  the  appeal.  Without  a  bill  of  exceptions 
the  circuit  court  has  the  right  to  inquire  into  the  sufficiency  of  the 
report  of  the  viewers,  and  also  to  determine  whether  or  not  the 
judgment  of  the  county  court  establishing  the  road  is  irregular  and 
erroneous  upon  its  face. 

The  viewers  report  that  the  proposed  road  is  to  begin  "At  a  rock 
in  the  center  of  the  county  road  leading  from  the  Lightfoot  Road 
to  the  Falmouth  Road,  and  witnessed  by  a  double  line  tree."  It 
passes  a  black  oak  in  the  line  of  Nicholas  Lovelace,  and  terminates 
at  a  rock  set  in  the  road  leading  from  Grassey  Creek  to  Falmouth  by 
^-av  of  Emanuel  Calcords  and  Nick  Travelores. 

It  is  perfectly  apparent  that  the  location  of  the  rocks  at  the  two 
ends  and  of  the  black  oak  on  the  line  of  the  road,  cannot  be  deter- 
mined with  any  degree  of  accuracy.  The  location  of  the  two  rocks 
should  be  fixed,  by  reference  to  the  land  or  farms  bordering  on  the 
t^o  roads  in  which  they  are  set.  Some  fixed  and  immovable  object 
should  be  mentioned,  and  the  course  aiid  the  distance  therefrom  of 
the  rocks,  stated.  The  judgment  of  the  court  establishes  the  road 
on  the  line  reported  by  the  viewers,  and  adds  nothing  whatever  to 
its  certainty.  A  practice  so  loose  as  this  cannot  be  tolerated,  when 
private  property  is  being  taken  for  public  use  against  the  will  of  the 
oiATier.  In  such  cases,  the  provisions  of  the  statute  must  be  substan- 
tially complied  with. 

Judgment  reversed  and  cause  remanded  with  instructions  to  the 
circuit  court  to  overrule  the  motion  to  dismiss  the  appeal,  and  for 
further  proceedings  consistent  with  this  opinion. 

Duncan  &  Roberts,  for  appellant. 

C  //.  Lee,  A.  D.  Clark,  for  appellees. 
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Blanton  Duncan,  et  al.,  v,  Gec»ge  W.  Norton  &  Co. 

Liability  of  Guarantor  on  Note. 

The  legal  effect  of  a  contract  of  a  guarantor  on  a  note  is  that  the 
grantor  will  pay  the  note,  if  the  maker  does  not,  and  when  the  maker 
'  fails  to  pay  at  maturity  the  guarantor  may  be  sued  upon  his  under- 
taking. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

April  26,  1876. 

Opinion  by  Judge  Cofer  : 

The  appellant,  Duncan,  by  the  indorsements  made  on  the  notes, 
became  a  guarantor.  The  indorsements  having  been  made,  and  the 
notes  having  passed  to  the  appellees  for  value  before  maturity,  the 
legal  effect  of  the  contract  was  to  bind  him  to  pay  the  notes,  if  the 
maker  did  not ;  and  when  the  maker  failed  to  pay  them  at  maturity, 
the  appellant's  contract  was  broken  and  he  became  liable  to  be  sued 
upon  his  undertaking.  The  undertaking  of  Thompson  was  to  pay 
the  notes  at  maturity,  and  the  undertaking  of  Duncan  was  that 
Thompson  should  perform  his  contract;  and  when  the  latter  failed 
to  pay  at  maturity  there  was  a  breach  of  Duncan's  agreement  for 
which  he  might  be  sued.    Yeates  v.  Walker,  i  Duvall  84. 

It  is  not  material  to  decide  whether  the  appellants  could  be  prop- 
erly sued  in  the  same  action.  No  objection  having  been  taken  in  the 
court  below,  either  for  a  misjoinder  of  causes  of  action  or  of  parties, 
any  objection  that  might  have  existed  has  been  waived.  Yeates  v. 
Walker,  supra,  and  Dean,  et  al.,  v,  English,  18  B.  Mon.  132. 

The  contracts  of  guaranty  were  set  forth  in  the  petition,  and  it 
was  alleged  tlfat  the  notes  remained  wholly  unpaid,  thereby  showing 
a  breach  of  the  obligation  of  each  of  the  appellants.  It  was  alleged 
that  the  appellant,  Duncan,  for  a  valuable  consideration,  transferred 
and  assigned  the  notes  to  the  appellees  by  writing  his  name  across 
the  back  thereof,  with  words  in  substance  as  follows :  "I  guarantee 
the  within,"  signed,  Blanton  Duncan. 

This  indorsement  was  both  an  assignment  and  a  guaranty,  and 
being  set  forth  in  the  petition  and  a  breach  thereof  alleged,  it  was 
not  necessary  that  the  petition  should  contain  an  allegation  that 
Duncan  had  guaranteed  the  payment  of  the  notes,  or  that  he  was  a 
guarantor.  The  facts  were  stated,  which  showed  that  he  was  a 
guarantor,  and  the  effect  of  those  facts  was  a  matter  to  be  decided 
by  the  court,  and  need  not  be  alleged  by  the  pleader. 
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The  cases  cited  for  appellants  to  show  that  a  guaranty,  like  every 
other  contract,  must  be  supported  by  a  consideration,  have  no  appli- 
cation to  this  case.  It  is  alleged  that,  for  a  valuable  consideration, 
Duncan  transferred  and  assigned  the  notes;  and  the  manner  in 
which  he  did  so  is  stated,  and  shows  that  he  also  guaranteed  their 
pa}ment.  The  consideration  was,  as  in  effect  alleged,  for  both  the 
assignment  and  the  guaranty. 

\\*e  do  not  agree  with  counsel  for  the  appellees  that  the  judgment 
for  $1.50,  costs  of  protest,  was  a  clerical  misprision,  correctable  by 
the  court  below  on  motion  after  the  term.  It  is  alleged  that  protest 
fees  amounting  to  $1.50  were  paid,  and  judgment  was  asked  there- 
for; and  the  error  in  rendering  the  judgment  for  that  amount  was 
an  error  of  the  court,  and  not  of  the  clerk.  But  we  will  not  reverse 
for  an  error  so  small,  and  that  being  the  only  error  perceived,  the 
judgment  is  affirmed, 

B.  H.  Duncan,  for  appellants,  M.  O,  &  /.  L.  Dodd,  for  appellees. 


Thomas  K.  Salter  v,  Martha  Salter,  et  al. 

Husband  and  Wife— Divorce— Dower. 

The  husband  has  no  right  to  money  paid  his  wife  as  the  value  of 
her  light  of  dower  by  the  judgment  of  the  court,  and  when  he  Is  re- 
quired to  pay  his  wife  money  in  and  during  the  pendency  of  a  divorce 
suit  between  them,  he  cannot  recoup  such  payment  by  being  allowed 
to  take  money  paid  to  his  wife  as  dower  when  his  land  at  the  suit  of 
creditors  is  sold. 

Rdinqoiafament  of  Dower. 

The  refusal  of  the  wife  to  relinquish  dower  cannot  enure  to  the  hus- 
band's benefit 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

AprU  26,  1876. 

Opinion  by  Judge  Pryor  : 

The  only  question  necessary  to  be  considered  in  this  case  is  the 
right  of  the  appellee  to  the  money  paid  her  as  the  value  of  her  poten- 
tial right  of  dower  by  the  judgment  of  the  Fayette  Circuit  Court. 
This  money  was  paid  to  the  appellee  during  the  pendency  of  the  ac- 
tion for  a  divorce,  and  by  an  order  of  court  in  an  action  to  which  the 
hnsband  was  a  party ;  and  it  has  been  argued  with  some  confidence 
that  the  proceedings  in  that  case  is  a  bar  to  any  claim  on  the  part  of 
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the  appellant  to  the  money  in  the  present  action.  This  action  in  the 
Fayette  court  was  on  the  part  of  the  creditors  of  the  appellant,  in 
which  his  whole  land  was  made  liable  for  his  debts. 

His  wife  had  no  right  in  the  land  by  virtue  of  the  marriage  rela- 
tion that  she  could  enforce,  and  only  a  mere  contingent  interest  de- 
pending upon  her  surviving  the  husband.  The  sale  of  the  land  by 
creditors  would  have  divested  the  husband  of  all  title;  and  the  re- 
fusal of  the  wife  to  relinquish  dower  could  not  have  enured  to  his 
benefit.  The  predecessor  buying  the  land  upon  the  death  of  the 
wife  would  have  acquired  the  absolute  title  as  against  the  husband, 
and  in  a  judgment  for  a  divorce  by  the  husband  the  wife's  right  of 
dower  would  have  enured  to  the  benefit  of  the  purchaser  of  the  land, 
and  not  the  husband.  So  in  a  case  like  this  it  is  really  the  creditor 
of  the  husband  that  is  parting  with  his  rights  in  purchasing  a  mere 
contingent  interest,  and  the  husband  is  not  deprived,  by  reason  of 
the  marital  relation,  of  any  right  or  interest  in  the  land  on  account 
of  the  claim  of  the  wife. 

It  was  not  intended  by  the  provisions  of  the  statute  regulating  the 
rights  of  property  as  between  husband  and  wife  on  a  decree  for  a 
divorce  that  the  value  of  a  mere  contingency  of  this  sort,  should  be 
taken  from  the  wife,  when  no  right  or  title  to  the  property  of  the 
husband  had  been  vested  in  her  by  operation  of  law,  or  by  any  agree- 
ment on  the  part  of  the  husband  in  consideration  of  the  marriage  or 
by  reason  of  it,  and  when  the  rights  of  the  husband  are  not  affected 
by  it.  It  is  immaterial,  therefore,  whether  the  claim  of  the  husband 
is  bound  by  the  proceedings  in  the  Fayette  court  or  not ;  the  money 
acquired  by  the  wife  upon  parting  with  this  contingent  interest  to 
creditors  should  not  be.  returned  to  the  husband ;  and  the  judgment 
below  adopting  this  view  of  the  question  must  be  affirmed. 

H.  T.  Ned,  for  appellant    Dunlap  &  Anderson,  for  appellees. 


G.  M.  D.  Stoner,  et  al.,  v.  R.  Taliaferro,  et  al. 

Adverse  Possession. 

One  cannot  extend  hlB  possession  over  land  not  adoinlng  his  lands, 
by  construction. 

Specific  Performance — Description. 

A  contract  for  the  sale  of  land  which  does  not  describe  the  land  as 
being  even  in  a  certain  state  or  county  is  too  uncertain  to  be  enforce- 
able in  an  action  for  specific  performance. 
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APPEAL  FROM  BULLITT  CIRCUIT  COURT. 

April  28,  1876. 

Opinion  by  Judge  Lindsay: 

It  is  averred  in  the  petition  that  the  fifty  acres  of  land  in  dispute 
is  part  of  the  Platte  survey,  and  that  it  was  allotted  to  J.  M.  Doom 
ir.  the  partition  of  lands  of  which  his  father,  Ben  Doom,  deceased, 
died  seized.  It  is  also  averred  that  it  is  covered  by  the  conveyances 
of  J.  M.  Doom  to  Taliaferro  and  Clark. 

The  answer  does  not  controvert  the  fact  that  said  land  is  embraced 
by  the  conveyances  just  mentioned,  and  virtually  concedes  that  it  is 
part  of  the  Platte  survey.  The  pleadings,  therefore,  settle  that  ap- 
pellees are  the  owners  of  said  land,  and  entitled  to  a  recovery  on  ac- 
count of  the  admitted  cutting  of  the  timber,  trees  and  hoop  holes, 
and  the  removal  of  the  tan  bark,  unless  either  the  alleged  purchase 
of  Hoglan,  of  which  they  had  notice,  or  this  averred  holding  of  his 
heirs  at  law  at  the  time  this  conveyance  to  Taliaferro  &  Clark  were 
made,  defeat  their  titles. 

This  tract  of  land  does  not  adjoin  the  lands  of  the  Hoglan  heirs. 
They  could  not,  therefore,  extend  their  possession  over  it  by  con- 
struction. The  proof  shows  very  clearly  that  there  was  no  one  living 
in  the  tract,  and  that  there  was  no  settlement  or  open  land  upon  it  in 
1859,  when  Taliaferro  and  Clark  bought  from  J.  M.  Doom.  Stoner, 
the  ancestor  of  these  appell'ants,  did  not  commence  to  purdiase  the 
interests  of  the  Hoglan  heirs  until  the  year  i860,  one  year  after  the 
making  of  the  conveyances  by  Doom  to  the  persons  under  whom 
these  appellees  claim  title.  It  is  manifest  that  up  to  i860  there  had 
been  no  actual  adverse  possession  of  the  lands  by  the  appellants  or 
by  the  Hoglan  heirs. 

The  defense  founded  upon  the  statutes  against  champertous  pur- 
chases cannot  prevail.  Notice  to  Clark  and  Taliaferro  of  the  claim 
of  the  Hoglan  heirs  is  also  ineffectual  to  defeat  the  title  of  the  ap- 
pellees, unless  their  claim  was  an  enforceable  one.  The  contract  be- 
tween Ben  Doom,  deceased,  and  Hoglan  was  evidently  an  oral  agree- 
ment in  the  beginning. 

The  receipt  of  November  16,  1844,  is  not  sufficient  to  take  said 
contract  out  of  the  operation  of  the  statute  of  frauds.  That  receipt 
acknowledges  the  payment  of  the  purchase  price  for  fifty  acres  of 
land,  and  contains  a  promise  to  convey  the  same.  But  it  does  not 
pretend  to  describe  the  land  at  all,  not  even  stating  that  it  lies  in 
Bullitt  county  or  in  the  state  of  Kentucky.    Such  a  writing  has  uni- 
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formly  been  held  to  be  unenforceable  in  an  action  for  a  specific  exe- 
cution of  a  contract  for  the  sale  of  lands,  and  therefore  not  such  a 
written  memorandum  as  is  required  by  the  statute  against  frauds. 
Kay  &  Casey  v.  Curd,  et  aL,  6  B.  Mon.  loo;  Ellis  v.  Deadtnan's 
Heirs,  4  Bibb  466 ;  Fugate  v,  Hansford's  Ex'rs,  et  al,,  3  Little  262 ; 
Hanly  &  Shrieve  v,  Blackford,  i  Dana  i. 

Appellants  failing  to  defeat  the  title  of  the  appellees,  the  judgment 
for  the  damages  resulting  from  the  trespass  followed  as  a  matter  of 
necessity  from  the  pleadings.  The  amount  of  the  judgment  is  fully 
sustained  both  by  the  admissions  of  appellants  in  their  answer,  and 
by  the  proof  in  the  record. 

Judgment  affirmed. 

W.  R,  Thompson,  for  appellants,  R.  /.  Megler,  for  appellees. 


M.  F.  Lamadrids  V,  William  C.  Cox,  et  al. 

Assault  and  Battery — SurvivaL 

An  action  for  damages  on  account  of  an  assault  and  battery  does  not 
survive,  but  dies  with  the  party  injured. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

May  2,  1876. 

Opinion  by  Judge  Pryor: 

The  original  petition,  being  an  action  for  an  assault  and  battery 
on  the  intestate,  gave  to  the  personal  representative  no  right  of  re- 
covery. Such  a  cause  of  action  does  not  survive,  but  dies  with  the 
party  injured.  The  grounds  relied  on  for  a  recovery  are  the  unlaw- 
ful beating,  wounding,  etc. ;  in  this  consists  the  wilful  neglect  of  the 
defendants,  or  if  not,  the  facts  constituting  the  wilful  neglect  are 
not  to  be  found  in  the  petition.  The  amended  petition  fails  to  cure 
the  defect  in  the  original  pleading.  It  is  alleged  that  whilst  in  a  cer- 
tain room  in  the  city  of  Louisville  the  intestate  received  such  bodily 
injuries,  by  reason  of  the  wilful  neglect  of  the  defendant  above 
named,  that  his  life  was  lost  and  destroyed;  and  by  reason  of  said 
wilful,  reckless  and  criminal  neglect  of  the  defendant,  the  intestate 
died,  etc.  What  the  bodily  injuries  were,  or  in  what  the  wilful  neg- 
ligence consisted,  nowhere  appears  in  this  amended  pleading. 

The  pleader  must  set  forth  the  facts  constituting  the  cause  of  ac- 
tion in  order  that  the  court  may  determine  the  liability  of  the  party 
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charged,  conceding  the  facts  alleged  to  be  true.  The  bodily  injuries 
received  by  the  wilful  neglect  of  the  defendants  may  have  consisted 
in  this  failure  to  arrest  the  movements  of  the  intestate  in  his  efforts 
to  leave  the  building,  or  in  leaving  the  windows  open  so  that  the 
intestate  fell  from  the  window  to  the  ground,  or  he  may  have  been 
a>saulted  and  killed  by  the  defendants.  The  court  is  left  to  specu- 
late upon  the  facts  from  which  the  alleged  wilful  negligence  oc- 
curred, and  to  supply  in  this  manner  the  omission  of  the  pleader  to 
present  his  cause  of  action.  The  demurrer  was  properly  sustained 
to  the  original  petition  and  the  amendment.  Louisville  &  Portland 
Canal  Co,  v.  Murphy,  Adm'r,  et  al.,  9  Bush  522.  Judgment  affirmed. 

I.  S.  Butler,  Sam  McKee,  for  appellant. 

Badger  &  Mority,  for  appellees. 


Beall,  Stiles,  et  al.,  v.  D.  S.  Maxwell. 


The  mere  agreement  by  a  creditor  to  release  a  debt  or  a  part  of  a 
debt  |8  not  binding  for  the  want  of  consideration,  but  when  the  cred- 
itor, by  reason  of  a  new  contract,  obtains  additional  Indemnity  or  se- 
curity and  in  consideration  of  that  fact  releases  a  part  of  his  demand 
SQch  release  can  be  enforced. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

Bfoy  3,  1876. 

Opinion  by  Judge  Pryor  : 

There  is  some  evidence  in  the  case  tending  to  show  that  the 
younger  Maxwell  was  interested  in  the  partnership  adventure  of 
D.  S.  Maxwell  &  Co.,  but  when  considering  all  the  facts  bearing 
upon  this  branch  of  the  case  the  decided  preponderance  of  the  testi- 
mony is  against  any  such  conclusion.  He  lived  with  his  father  at 
the  time ;  and  it  was  but  natural  that  he  should  take  an  interest  in 
the  success  of  the  specidation,  and  when  talking  of  the  stock  use 
language  that  might  be  regarded  by  others  as  indicating  that  he  had 
an  interest  in  it.  There  is  much  positive  testimony,  however,  showing 
that  he  had  no  interest,  and  if  he  did,  the  partners  themselves,  who 
arc  known  as  such,  seem  never  to  have  been  aware  of  the  fact  until 
this  ccMitroversy  originated.  One  of  them  heard  the  old  man  say 
that  his  son  was  interested,  and  this  being  incompetent  as  against 
the  son,  it  is  a  little  strange  that  this  was  the  only  information  and 
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the  only  evidence  that  the  other  parties  had  on  his  son's  interest  in 
the  partnership. 

Besides,  if  Joe  Maxwell  was  a  partner  in  the  mule  adventure,  the 
same  character  of  proof  establishes  the  fact  that  Beal  and  Stiles  also 
had  an  interest  with  Ray  in  the  same  concern.  We  are  satisfied, 
however,  that  the  idea  that  those  parties  were  interested  was  never 
thought  of  or  even  suggested  itself,  until  this  effort  was  made  to 
make  the  appellee  liable  for  the  partnership  debts.  In  order  to  cre- 
ate the  liability,  the  appellants  attempted  to  show  that  Joe  Maxwell 
was  a  partner,  and  the  defense  to  maintain  that  appellants  were  also 
partners.    Neither  proposition  is  established  by  the  proof. 

It  is  certain  that  the  appellants,  as  indorsees  and  sureties  for  the 
firm  of  D.  A.  Maxwell  &  Co.,  were  in  danger  of  having  to  pay  large 
sums  of  money  for  this  company ;  Miller  and  Ray  were  holding  on 
to  the  assets  and  refusing  to  make  a  fair  exposure  of  the  assets  in 
their  hands  belonging  to  the  firm.  Ray  was  interested  in  the  firm 
of  Beal,  Stiles  &  Co.,  and  to  the  extent  of  that  interest  seems  not  to 
be  disclosed  by  this  record.  The  appellants,  as  indorsers,  were 
anxious  to  secure  as  much  of  the  liabilities  as  possible,  and  for  the 
purposes  of  indemnity  entered  into  the  contract  with  D.  S.  Maxwell 
on  the  loth  of  April,  1868,  by  which  they  agreed  to  release  Maxwell 
from  all  liability  for  the  partnership  debts  in  the  event  he  would  pay 
to  them,  or  would  pay  oflF  the  partnership  debts,  fifteen  thousand  five 
hundred  dollars.  This  sum  was,  at  the  time  the  contract  was  entered 
into,  secured  by  Maxwell,  with  Howard  and  John  C.  Maxwell  as 
sureties,  and  has  been  fully  paid.  It  was  further  stipulated  that  the 
release  of  Maxwell  by  Beal  and  Stiles  should  also  release  Miller  and 
Ray  from  any  liability  for  contribution  to  Maxwell.  Ray  and  Miller 
were  not  parties  to  the  agreement,  but  both  seem  to  have  ratified  it, 
and  acted  under  it ;  and  Miller,  at  the  time  the  contract  was  made,  in 
order  to  carry  it  into  execution,  began  to  disgorge  the  proceeds  of 
the  mule  speculation. 

It  is  now  insisted  by  the  appellants,  they  having  paid  off  the  part- 
nership debts,  that  Maxwell  is  liable  to  them  for  the  reason  that  the 
agreement  of  the  loth  of  April,  1868,  was  without  consideration, 
and  for  the  additional  reason  that  the  appellee  fraudulently  concealed 
from  them  the  fact  that  his  son  was  a  partner.  The  question  as  to 
the  connection  of  the  son  with  the  partnership  has  already  been  con- 
sidered. The  argument  advanced  by  counsel  for  appellant  is  that 
the  contract  between  Beal  and  Stiles  and  the  appellee  did  not  release 
the  latter  from  liability  to  the  firm  creditors,  and  if  sold  by  them  and 


18/6.]  Beall  v.  Maxwell.  95 

compelled  to  pay  the  debt,  he  would  have  been  without  remedy 
against  Beal  and  Stiles.  While  this  position  may  be  regard^  as 
plausible,  we  see  no  reason  why  the  appellants  would  not  have  been 
liable  over  to  Maxwell.  The  mere  agreement  by  the  creditors  to 
rejease  a  debt  or  a  part  of  a  debt  is  certainly  not  binding  for  the 
want  of  consideration;  but  when  the  creditor,  by  reason  of  a  new 
a>ntract,  obtains  additional  indemnity  or  security,  and  in  considera- 
tion of  that  fact  releases  a  part  of  his  demand,  we  see  no  reason  why 
such  a  contract  cannot  be  enforced.  In  the  present  case  the  agree- 
ment in  eflFect  is  that  "If  you  will  secure  to  the  appellants  so  much 
money  by  giving  us  the  names  of  Howard  and  John  Maxwell,  we 
will  release  you  from  the  balance ;  and  not  only  so,  you  must  by  this 
agreement  release  your  co-partners  from  any  liability  to  you  for 
contribution.  To  this  agreement  the  parties  affixed  their  names, 
and  tlie  consideration  is  sufficient  to  uphold  it. 

Miller  afterwards  entered  into  a  like  agreement  by  which  he  was 
released  upon  the  payment  of  a  certain  sum  of  money.  Now  in  an 
action  by  Maxwell  against  Miller  for  contribution,  he  having  ratified 
the  original  agreement,  the  contract  of  April,  1868,  would  be  a  legit- 
imate defense  by  Miller  in  order  to  prevent  the  recovery,  for  the 
reason  that  "For  a  sufficient  consideration,  the  release  of  a  part  of 
this  liability,  you  and  Maxwell  have  agreed  to  release  me ;  and  acting 
under  the  agreement  I  have  said  to  the  appellants  a  certain  sum  of 
n:oney,  by  which  I  have  been  released  also."  Still  it  is  maintained 
that  Maxwell  was  not  released,  and  therefore  all  remain  bound,  and 
that  if  Maxwell  had  paid  part  of  the  debt  only,  instead  of  securing 
it  that  no  release  could  have  resulted  from  such  a  consideration. 

This  is  true,  but  the  change  of  liability,  or  security  for  the  debt  is 
a  sufficient  consideration  upon  which  to  have  the  release.  A  promise 
by  a  creditor  to  accept  less  than  the  full  amount  of  his  demand  is 
void  unless  there  be  some  new  consideration,  as  an  additional  or 
different  security.  Chitty  on  Contracts,  page  12.  In  the  present  case 
the  appellants  were  sureties  in  some  of  the  obligations,  and  had  not 
paid  the  debts,  and  in  others  were  the  original  payers,  and  in  order 
to  relieve  themselves  from  a  part  of  the  liabilities,  they  changed  the 
relation  of  the  real  debtor  towards  them  by  the  formation  of  a  new 
contract  and  the  execution  of  an  obligation,  with  security  other  than 
that  upon  the  original  undertaking.  This  was  a  sufficient  considera- 
tion for  the  release.  The  sureties  upon  the  last  obligation  were  no 
doubt  induced  to  sign  the  paper  upon  the  idea  that  the  principal  for 
whom  they  w«re  pledging  their  credit  was  released  from  the  pay- 
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ment  of  a  large  sum  of  money ;  and  while  they  are  not  parties  to  thi 
appeal  or  complaining  of  the  action  of  appellants  in  attempting  t 
enforce  the  collection  of  these  claims,  it  shows  the  manner  in  whicl 
the  rights  of  parties  are  affected  by  such  a  change  of  liability,  an* 
the  validity  of  the  consideration  upon  which  such  a  contract  is  based 

Nor  can  we  see  why  the  statute  of  limitations  is  not  an  availabl 
defense  to  the  bill  of  exchange  maturing  more  than  five  years  prio 
to  the  institution  of  the  action.  These  bills  are  made  the  basis  of  th 
recovery.  It  is  alleged  that  the  appellants,  the  plaintiffs,  are  thi 
owners  and  holders  of  the  paper,  that  it  is  unpaid,  and  therefore  the; 
ask  a  judgment.  It  is  not  alleged  that  these  bills  were  taken  up  b; 
the  appellants  as  the  sureties  or  indorsers,  and  that  having  done  s( 
the  appellee  became  liable  to  them  for  the  amount  paid  with  its  in 
terest  from  the  time  of  payment.  The  action  is  not  on  the  implic( 
promise,  but  has  been  instituted  on  the  paper  itself,  making  it  th( 
foundation  of  the  action.  The  statutory  bar  was,  therefore,  properl] 
pleaded.  It  is  not  necessary  to  notice  the  demand  to  which  this  bai 
should  have  been  applied,  as  the  case  is  for  the  appellee  on  its  merits 

The  judgment  affirmed. 

R,  H.  Rountree,  for  appellants.    Russell  &  Averitt,  for  appellee. 


Commonwealth  %k  Tom  Daniel. 

Criminal  Law — ^Jeopardy. 

Where  the  accused  In  a  criminal  case  is  placed  upon  trial  before  a 
Jury  sworn  to  try  the  issue  raised  by  his  plea  of  not  guilty  to  a  valid 
indictment,  his  acquittal  is  a  complete  bar  to  a  further  prosecution, 
but  the  accused  should  plead  former  acquittal  instead  of  moving  for 
his  discharge. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

May  A,  1876. 

Opinion  by  Judge  Pryor: 

The  case  of  O'Brian  v.  Commonwealth,  reported  in  9  Bush  333,  is 
conclusive  of  this  case  upon  its  merits.  The  accused  was  placed 
upon  trial  before  a  jury  sworn  to  try  the  issue  between  himself  and 
the  commonwealth.  It  was  a  valid  indictment  and  upon  which  a 
verdict  of  guilty,  if  sustained  by  the  facts,  could  have  been  main- 
tained. As  the  Code  of  Practice  provides  no  statement  of  the  place 
in  which  the  offense  was  committed,  it  shall  be  presumed,  as  charged 
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therein,  that  it  was  committed  in  the  local  limits  of  the  jurisdiction 
of  the  court  in  which  the  grand  jury  was  impanneled.  The  prisoner, 
however,  should  not  have  been  discharged  except  upon  a  plea  of  for- 
r.er  acquittal.  The  discharge  may  be  made  on  motion  where  the 
pan}-  has  been  in  jeopardy  under  the  same  indictment  upon  which 
the  conviction  is  sought ;  but  when  he  has  been  previously  tried,  and 
another  indictment  found,  the  court  is  not  presumed  to  know  of  the 
former  trial  unless  made  to  appear  by  plea  and  proof.  This  is  the 
only  error  perceived  in  the  record.  The  accused  should  have  pleaded 
instead  of  asking  to  be  discharged  on  motion.  The  clerk  will  certify 
this  to  the  court  below.    No  reversal  of  the  judgment  can  be  had. 


William  Cundiff  v.  J.  B.  Cundiff's  Adm'r. 

Husband  and  Wife — Evidence. 

A  widow  is  competent  to  testify  in  a  case  between  her  husband's 
estate  and  others  where  it  is  not  niiade  to  appear  that  the  facts  to 
which  she  testifies  came  to  her  by  reason  of  her  confidential  relations 
with  her  late  hnsband. 

APPEAL  FROM  BULLITT  CIRCUIT  COURT. 

May  4,  1876. 

Opinion  by  Judge  Peters: 

Mrs,  Gilley  Cundiff  was  introduced  as  a  witness  on  the  trial.  She 
was  the  widow  of  J.  B.  Cundiff  and  sued  as  his  administratrix,  with 
William  B.  Cundiff  the  administrator,  and  her  evidence  was  ex- 
cepted to  by  appellant  on  that  ground.  She  proved  that  her  hus- 
band was  in  possession  of  the  watch,  which  was  the  subject  of 
controversy,  at  his  death  and  for  some  time  previous  thereto,  and  that 
he  claimed  it  as  his  own.  It  does  not  appear  from  her  examination 
whether  the  claim  set  up  by  her  husband  was  made  in  a  private  con- 
fidential conversation  made  to  her,  or  whether  the  claim  was  made 
to  others  in  her  presence  and  hearing.  Appellant  did  not  interro- 
gate her  on  that  point ;  and  as  it  does  not  appear  that  the  fact  came 
to  her  by  reason  of  her  confidential  relations  with  decedent  as  his 
wite,  the  evidence,  unless  that  fact  was  shown,  was  competent.  Eng- 
'w*  J  Adm'r  v.  Cropper,  8  Bush  292.  Nor  was  the  objection  to  the 
evidence  of  W.  B.  Cundiff  well  taken;  he  was  competent  under 
f^P.  37.  Gen.  Stats. 

The  law  and  facts  were  submitted  to  the  court,  and  the  same 
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eifect  must  be  given  to  the  conclusion  of  the  court  as  to  the  finding 
of  a  jury  properly  instructed.  The  evidence  in  this  case  was  con- 
flicting, and  we  are  not  authorized  to  interfere  with  the  result. 

Judgment  oKrvted, 

R.  H,  Field,  R,  J.  Megler,  for  appellant, 

Simmons  &  Stevens^  for  appellee. 


William  Dinsmore,  et  al.,  v.  Alex.  Crawford. 

Corporation — Note  of  Corporation. 

Before  a  corporation  can  be  held  liable  on  a  note  not  signed  by  it, 
it  must  be  averred  and  shown  that  It  was  taken  and  received  as  the 
obligation  of  the  corporation,  and  that  by  mistake  the  parties  failed 
to  insert  language  creating  the  liability. 

APPEAL  PROM  NICHOLAS  CIRCUIT  COURT. 

May  5,  1876. 

Opinion  by  Judge  Pryor: 

Upon  a  review  of  the  authorities  bearing  upon  the  question  in- 
volved in  this  case  we  have  but  little  doubt  as  to  the  propriety  of  the 
judgment  below.  It  is  evident  that  no  action  could  have  been  main- 
tained against  the  corporation  without  an  averment  that  the  turn- 
pike company  recovered  the  consideration,  and  that  by  inadvertence 
or  for  some  other  reason  the  liability  of  the  real  party  was  not  ex- 
pressed in  the  note.  There  is  nothing  upon  the  face  of  the  paper 
showing  that  the  money  was  to  be  applied  to  the  benefit  of  the  cor- 
poration, or  to  discharge  a  debt  due  by  the  corporation.  The  corpo- 
rate name  embodied  in  the  note  may  imply  that  the  corporation  was 
interested  in  some  manner  in  the  consideration,  but  to  make  it  liable 
on  this  instant  it  must  be  averred  and  shown  that  it  was  taken  and 
received  as  the  obligation  of  the  corporation,  and  that  by  mistake 
the  parties  failed  to  insert  language  creating  the  liability. 

If  these  independent  averments  must  be  made  in  order  to  recover 
against  the  company  it  necessarily  follows  that  without  such  aver- 
ments it  must  be  regarded  as  the  joint  undertaking  of  the  parties 
who  have  signed  the  note.  This  is  the  proper  test  in  determining  the 
liability  of  parties  upon  the  face  of  an  instrument  like  this.  If  aver- 
ments are  necessary  other  than  that  the  parties  signed  the  note  and 
undertook  to  pay,  together  with  the  breach,  so  as  to  make  the  corpo- 
ration liable,  for  whom  it  is  alleged  the  parties  represented  acted, 
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the  paper  must  be  regarded  as  the  obligation  of  those  requiring  it ; 
and  instead  of  making  the  question  of  corporate  liability  by  demur- 
rer it  can  only  be  made  by  answer.   The  manuscript  opinion  in  the 
case  of  Huif  v.  Orr  is  of  doubtful  authority  and  was  determined,  no 
doubt,  upon  the  idea  that  the  obligation  on  its  face  showed  that  it 
^•as  to  pay  O'Donnell  for  work  done  on  the  road.    Such  language 
used  in  the  obligation  has  been  held  to  be  in  explanation  of  the  in- 
tention of  the  parties,  and  as  it  appears  upon  the  face  of  the  paper 
that  the  writing  had  been  executed  for  the  debt  of  the  corporation 
it  will  be  presumed  that  the  parties  intended  to  bind  the  corporation. 
In  this  respect  there  is  a  material  difference  between  the  case  be- 
fore us  and  the  case  of  Huff  v.  Orr.    In  the  case  of  Trask  v,  Roberts, 
I  B.  Mon.  201,  the  note  reads:   "For  value  received,  we  as  trustees 
of  the  town  of  Harrodsburgh,  in  the  state  of  Kentucky,  jointly  and 
severally  promise  to  pay,"  etc.   In  this  case  the  question  was  raised 
by  answer.  The  answer,  however,  made  no  other  defense  than  could 
have  been  raised  by  demurrer.  There  was  no  allegation  pf  mistake 
in  the  execution  of  the  instrument.   Much  stress  is  laid  in  this  case, 
and  in  fact  in  all  the  cases  and  bearing  on  the  question  upon  the  use 
of  the  personal  pronouns  "I"  or  "we"  as  indicating  an  intention  to 
make  it  the  individual  obligation  of  the  person  or  persons  signing 
the  paper.    It  is  true  the  court  says  in  that  case  that  the  undertaking 
is  jointly  and  severally,  and  therefore  is  conclusive  of  an  intention  to 
hind  themselves  individually ;  still  it  is  evident  from  the  reasoning  of 
the  court  that  the  parties  would  have  been  held  if  the  words  "jointly 
and  severally"  had  been  omitted.  In  the  case  of  Yowell  v,  Dodd  the 
note  read :  "Twelve  months  after  date  the  president  and  directors  of 
the  Hustonville  &  Bradforsville  Turnpike  Company  will  pay,"  etc. 
This  court  held  that  it  was  the  note  of  the  incorporation  and  made  a 
distinction  between  that  case  and  the  case  of  Whitney  v,  Suddeth,  4 
Metcalf  297,  as  in  the  last-named  case  the  promise  is :  "We  or  either 
of  us,  president  and  directors,  promise  to  pay,"  etc.   The  effect  of  such 
language  is,  as  has  been  held  in  all  such  cases,  a  promise  to  pay  by 
the  person  signing  the  note,  not  in  his  official  capacity,  but  as  an  in- 
dividual. If  partners  do  not  intend  to  create  a  personal  liability  in 
such  cases  it  is  an  easy  matter  to  so  express  in  the  face  of  the  in- 
strument and  indicate  a  joint  or  several  undertaking,  as  in  this  case, 
to  substitute  the  corporation  as  the  party  bound  or  making  the  prom- 
ise. "The  Carlisle  and  Jenkinsville  Turnpike  Road  Company  prom- 

• 

J5C5  to  pay"  would  indicate  clearly  the  liability,  and  leave  no  room 
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for  construction  as  to  the  intention  of  the  parties.    In  the  present 
case  there  is  no  doubt  but  that  a  personal  liability  exists. 

Judgment  aiHrmed. 

Ross  &  Kennedy,  Chism,  for  appellants. 

Hargis  &  Norvill,  for  appellee. 


Thomas  Bedford,  et  al.,  v,  John  Harper's  Adm'r. 

Will— Construction  of  WilL 

Wliere  a  testator  directs  his  executors  to  invest  certain  moneys  be- 
queathed to  named  legatees  "in  some  safe  investment  yielding  inter- 
est, *  *  •  that  the  executors  shall  exercise  their  best  judgment 
in  making  the  investment",  it  was  held  that  such  executors  could  in- 
vest such  money  in  real  estate  improved  and  such  as  will  yield  an  in- 
come. 

APPEAL  PROM  WOODFORD  CIRCUIT  COURT. 

May  13,  1876. 

Opinion  by  Judge  Cofer  : 

John  Harper,  having  made  and  published  a  last  will  and  testament 
disposing  of  all  his  estate,  died  in  August,  1874. 

By  the  3rd,  4th,  and  Sth  clauses  of  the  will,  he  gives  to  his  nieces, 
Mrs.  Moore  and  Mrs.  Owsley,  and  to  the  children  of  Adam  Harper, 
except  his  son,  John,  certain  lands  described  in  said  clauses.  By  the 
6th  clause  he  provides  that  the  devisees  just  mentioned  are  to  have 
a  life  estate  only  in  the  lands,  remainder  to  such  of  their  children 
or  grandchildren  respectively,  as  by  last  will  and  testament  they 
may  direct ;  and  in  case  any  fail  so  to  direct,  to  be  divided  between 
their  children  or  their  descendants,  the  children  of  any  that  are  dead 
to  take  the  place  of  their  parents ;  and  by  the  7th  clause  he  directs 
that  the  lands  or  interest  in  lands  given  to  the  female  devisees  shall 
be  for  their  sole  and  separate  use. 

By  the  loth  clause  he  directs  that  the  entire  residue  of  his  estate, 
consisting  of  money,  notes,  stocks,  bonds,  etc.,  shall  be  divided  into 
four  parts,  one  of  which  he  gives  to  his  nephew,  Frank  Harper,  one 
to  his  niece,  Mary  Moore ;  one  to  his  niece,  Ann  Owsley ;  and  one 
to  the  children  of  Adam  Harper,  except  his  son  John,  to  be  held  by 
them  in  the  same  manner  and  under  the  same  limitations  and  powers 
as  they  severally  hold  the  lands  given  to  them  in  the  will.  But  the 
portion  going  to  each  of  them,  except  Frank,  he  directs  to  be  in- 
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vested  by  his  executors  in  some  safe  investment  yielding  interest, 
and  that  in  making  such  investment  they  shall  look  more  to  the 
safety  of  the  debt,  than  to  a  high  rate  of  interest ;  that  the  executors 
>hall  exercise  their  best  judgment  in  making  the  investment,  but 
shall  not  be  held  accountable  for  errors  of  judgment.  The  interest 
arising  from  the  investment  he  directs  to  be  paid  over  to  the  parties 
entitled  during  their  lives,  and  at  their  death  the  whole  to  be  handed 
over  to  those  entitled  to  it.  Frank  Harper  and  F.  T.  Kinkead  were 
n.:niinated  executors;  the  former  declined,  and  the  latter  qualified 
and  soon  afterward  died.  John  M.  Vanmeter  was  appointed  adminis- 
trator de  bonis  non,  with  the  will  annexed. 

This  suit  was  brought  by  the  administrator  mainly  for  the  purpose 
of  obtaining  a  construction  of  the  will,  and  the  advice  and  direction 
of  the  chancellor  as  to  his  powers  and  duties.  The  points  upon 
which  he  specially  sought  advice  were : 

I.  WTiether  or  not  the  trust  declared  by  the  loth  clause  of  the  will 
devolved  upon  him  as  administrator,  and  if  it  did,  then  2.  As  to  the 
extent  of  his  powers  and  duties ;  3.  Whether  the  trustee  could  in- 
vest the  fund  in  real  estate. 

Mrs.  Moore  and  Mrs.  Owsley  and  her  husband,  and  three  married 
daughters  of  Adam  Harper  and  their  husbands,  answered  the  peti- 
tion, insisting  that  the  trust  did  not  devolve  on  the  administrator, 
Lnd  expressing  a  desire  that  the  trust  fund  should  be  invested  in 
land;  and  the  three  daughters  of  Adam  asked  that  their  husbands 
should  be  appointed  their  respective  trustees. 

The  court  on  final  hearing  adjudged, 

I.  That  the  trust  in  question  did  not  devolve  on  the  administrator ; 

2.  That  an  investment  in  land  cannot  be  made  without  violating  the 
intention  of  the  testator  as  expressed  in  the  loth  clause  of  the  will ; 

3.  That  the  application  of  the  married  daughters  of  Adam  Harper 
to  have  their  husbands  appointed  their  trustees  be  denied ;  4.  That 
the  portion  of  the  trust  fund  going  to  the  children  of  said  Adam 
should  be  paid  over  to  the  master  commissioner  to  await  the  ap- 
pointment of  a  trustee,  the  court  being  of  the  opinion  that  it  ought 
not  to  be  divided  among  the  children  now  in  being. 

From  that  part  of  the  judgment  indicated  in  the  second,  third  and 
fourth  points  above  stated  the  married  daughters  of  Adam  Harper, 
and  their  husbands  prosecute  this  appeal.  We  do  not  concur  with 
the  chancellor  in  the  conclusion  that  the  language  of  the  loth  clause 
of  the  will  prohibits  the  investment  of  the  trust  fund  in  real  estate. 
It  is  true  the  language  is  that  it  shall  be  invested  in  some  "safe  in- 
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vestment  yielding  interest,"  and  that  the  executors  are  directed  to 
**look  more  to  the  safety  of  the  debt  than  to  high  rate  of  interest," 
but  when  construed  in  the  light  of  surrounding  circumstances  we 
think  the  words  "interest"  and  "debt"  are  to  be  construed  as  synony- 
mous with  "income"  and  "fund,"  and  that  the  meaning  is  the  same 
as  if  the  executors  had  been  directed  to  invest  the  money  in  some 
safe  investment  yielding  an  income  or  profit,  and  in  making  such 
investment  should  look  rather  to  the  safety  of  the  fund  than  to  a 
large  income. 

Adam  Harper  is  yet  alive  and  may  have  other  children  bom  to 
him,  who  will  take  for  life  the  income  of  their  portion  of  the  bequest 
so  that  it  may  happen  that  this  trust  will  not  terminate  for  a  half  or 
three-quarters  of  a  century,  or  even  longer.  The  interest  of  the  first 
objects  of  the  testator's  bounty  being  limited  to  the  income  from  the 
fund,  it  was  necessary  in.  order  that  they  might  not  be  deprived  of 
the  benefits  intended  for  them  that  the  investment  should  be  made 
so  as  to  yield  an  income,  and  hence,  no  doubt,  the  use  of  the  phrase 
"yielding  interest."  But  lest  the  desire  of  the  trustees  to  realize  a 
large  income  for  those  entitled  for  life  only,  might  tempt  them  to 
make  unsafe  investments  promising  large  profits,  he  added  the  cau- 
tion "in  making  such  investments  they  shall  look  more  to  the  safety 
of  the  debt  than  to  high  interest." 

No  other  language  of  the  will  except  the  words  "interest"  and 
"debt"  is  to  indicate  an  intention  to  prohibit  the  investment  of  the 
fund  in  land.  If,  on  account  of  their  use,  the  executors  are  limited 
in  their  choice  of  investments,  and  can  only  invest  in  some  invest- 
ment yielding  interest  eo  nomine,  they  are  equally  prohibited  from 
investing  in  stocks  paying  dividends,  and  in  fact,  though  the  testator 
evidently  intended  to  give  them  a  large  discretion  in  choosing  in- 
vestments, they  are  limited  to  the  purchase  of  bonds  and  private 
loans,  for  no  other  investments  that  we  know  of  bear  interest  bv 
name. 

Such  a  construction  is  not,  we  think,  required  by  the  language  of 
the  will,  and  is  inconsistent  with  the  evident  purpose  of  the  testator 
to  allow  to  his  executors  a  large  discretion  in  making  the  investment. 
But  if  invested  in  land  it  must  be  in  such  as  is  improved  and  will 
yield  an  income  to  be  paid  over  annually  to  those  entitled  for  life. 

Any  children  hereafter  born  to  Adam  Harper  will  be  entitled  to 
shares  of  the  fund ;  and  this  fact  gives  rise  to  the  only  real  difficulty 
in  the  case.  If  the  fund  is  divided  between  the  children  now  in  be- 
ing, and  others  are  born,  new  partitions  must  be  had  as  often  as  the 
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number  shall  be  increased.  If  a  trustee  is  now  appointed  for  each 
of  the  married  daughters  of  Adam  Harper,  and  their  respective 
shares  are  invested  in  land  and  other  children  are  born  to  their  fa- 
ther, the  share  of  such  after-born  children  must  be  raised  in  money, 
unless  the  lands  should  happen  to  be  so  situated  that  a  new  allot- 
ment may  be  equitably  made,  which  will  probably  be  the  case. 

To  require  the  share  of  after-bom  children  to  be  raised  by  a  sale 
or  sale  of  portions  of  the  land  that  may  be  purchased  on  account  of 
those  now  in  being,  might  result  in  serious  injury  to  them  and  their 
children.  If  portions  of  such  purchases  should  be  required  to  be  sold 
to  raise  portions  for  children  hereafter  to  be  born,  it  would  not  only 
complicate  and  embarrass  the  trust,  but  might,  by  the  depreciation 
or  appreciation  of  the  property,  lead  to  serious  loss  on  the  one  hand, 
or  to  vexatious  and  expensive  litigation  for  the  readjustment  of  the 
title  as  other  children  may  be  bom. 

If  a  separate  tmstee  be  appointed  for  each  of  the  children  of 
Adam  now  in  being,  the  birth  of  another  child  would  involve  a  sepa- 
rate trust  If  the  trustee  of  one  invests  in  land,  and  it  should  greatly 
appreciate  in  value,  and  another  should  invest  in  bonds  or  stocks  or 
in  private  loans,  which  should  depreciate  without  fault  on  the  part 
of  the  trustee,  such  a  state  of  confusion,  embarrassment  and  uncer- 
tainty would  exist  as  would,  it  seems  to  us,  be  exceedingly  damaging 
to  all  the  parties  in  interest. 

It  is  true  these  possible  results  may  not  follow  a  present  division 
of  the  fund ;  Adam  Harper  may  have  no  more  children  born  to  him, 
and  if  he  has  it  may  be  that  the  rights  of  all  will  be  secured,  and  that 
no  injury  will  result  to  any  one.  But  when  the  chancellor  is  called 
upon  to  act  in  matters  directly  relating  to  the  interest  of  persons  yet 
unborn,  he  should  not  peril  their  rights  and  interest  by  investing 
n:oney,  in  which  they  will  have  an  interest  when  they  came  into  be- 
ing, in  investments  and  in  complications  which  may  seriously  preju- 
dice their  interest. 

We  have  no  doubt  that  it  would  be  to  the  interest  of  the  children 
now  in  being  that  the  fund  should  be  divided  now,  and  that  the  mar- 
ried daughters  especially  should  have  separate  trustees;  and  there 
does  not  seem  to  be  any  objection  to  the  appointment  of  their  re- 
spective husbands.  But  as  we  cannot  see  our  way  clear  if  we  allow 
the  fund  to  be  now  divided  and  to  be  invested  in  separate  parcels  of 
land,  to  be  purchased  with  a  view  only  to  the  interest,  convenience 
and  wishes  of  these  now  in  being,  we  think  it  the  safer  course  not  to 
make  such  division  except  upon  terms  which  shall  secure  the  rights 
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of  after-bom  children  of  Adam  Harper,  as  well  as  of  the  child  rei: 
of  his  children. 

If  the  husbands  of  the  married  daughters  of  Adam  Harper  wil 
execute  bonds  binding  themselves  and  their  sureties  in  the  even1 
that  other  children  are  born,  to  raise  for  their  benefit  the  amouni 
which  their  respective  wives  ought  to  contribute,  they  may  be  per- 
mitted, as  trustees,  to  withdraw  their  wives'  present  apparent  shares, 
and  to  invest  it  upon  the  trusts  of  the  will ;  and  they  may,  by  invest- 
ing a  portion  in  land,  and  another  portion  in  convertible  securities, 
attain  the  object  in  view. 

And  it  will  be  proper  as  the  other  children  arrive  at  age  or  apph 
therefor  to  allow  them  the  same  privilege  as  above  indicated. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

A,  Duvallj  for  appellants.   Turner  &  Thornton,  for  appellee. 


J.  C.  Oliver,  et  al.,  v,  B.  Richardson,  et  al. 

Sale  of  Personal  Property — ^Warranty. 

Where  there  is  a  sale  of  hogs  coupled  with  a  warranty  that  such 
hogs  are  sound  and  free  from  disease,  if  at  the  time  of  the  sale  the 
hogs  were  inoculated  with  infectious  or  contagious  disease,  the  war- 
ranty was  false,  although  the  disease  may  not  have  been  in  active 
operation  at  that  time. 

Warranty  in  Sale  of  Hogs. 

Where  in  the  sale  of  a  lot  of  hogs  there  is  a  warranty  that  they  are 
free  from  disease,  the  warranty  extends  to  the  lot  of  hogs;  and  the 
fact  that  the  disease  was  infectious  or  contagious  and  was  lurking  in 
some  of  the  hogs  making  up  the  lot  is  sufficient  to  support  the  verdict. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

May  17,  1876. 

Opinion  by  Judge  Lindsay: 

The  proof  in  these  cases  is  sufficient  to  support  the  verdicts  on  the 
three  material  issues  of  fact:  ist.  That  there  was  a  warranty  that 
the  hogs  sold  were  sound.  2d.  That  they  were  at  the  time  of  the 
sale  infected  with  the  disease  known  as  hog  cholera.  3d.  That  the 
amount  of  damages  awarded  is  not  excessive. 

It  is  only  necessary,  therefore,  that  we  shall  inquire  into  the  cor- 
rectness of  the  rulings  of  the  court  as  to  the  legal  questions  pre- 
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sented  on  the  trial.  The  court  did  not  err  in  refusing  to  compel  the 
appellees  to  elect  whether  they  would  rely  for  a  recovery  upon  the 
warranty  of  soundness  or  upon  the  deceit  arising  out  of  the  alleged 
false  and  fraudulent  representations  made  by  the  parties  selling'  the 
hogs. 

The  two  causes  of  action  grow  out  of  the  contract  of  sale,  and  au- 
thorize an  action  for  a  deceit.  At  the  common  law  an  action  ex  de- 
licto is  so  far  an  action  found  on  contract  as  to  authorize  the  sup- 
posed joinder  in  these  cases.  Jones,  Assignee,  v,  Johnson,  et  al.,  10 
Lush  649.  In  point  of  fact,  however,  there  was  no  joinder  of  differ- 
ent causes  of  action.  The  appellees  stated  the  facts  of  the  transactions 
with  more  elaboration  than  was  necessary,  and  thereby  showed  not 
only  that  the  hogs  were  warranted  to  be  sound,  but  that  the  warranty 
v.a>  fraudulently  made. 

Dut  if  the  appellants  could  complain  at  this  (which  we  do  not  de- 
cide), the  ground  of  complaint  was  removed  when  the  court  came  to 
instruct  the  jur>'.  We  cannot  say  that  the  court  below  erred  in  re- 
iu^'ing  to  give  instruction  No.  i  asked  by  appellants.  Instructions 
Xos.  I  and  7,  given  on  motion  of  appellees,  express  in  apt  and  cor- 
rect terms  the  law  a3  to  the  character  of  representations  amounting 
to  an  implied  warranty.  Said  instructions  negative  the  idea  that 
tlieir  expressions  of  mere  opinion  constitute  a  warranty.  If  appel- 
lants desired  that  the  jury  should  have  been  so  told  in  express  terms, 
they  should  have  coupled  that  idea  with  a  statement  of  the  law,  in 
other  respects  of  doubtful  propriety,  as  they  did  in  said  instruction 
N'o.  I. 

The  effect  of  that  instruction  is  that  representations  cannot  amount 
to  an  implied  warranty,  unless  they  are  the  sole  inducement  to  the 
piirchaser  to  act.  It  is  only  necessary  that  the  seller  shall  intend  his 
representations  as  to  quality,  to  be  acted  on  by  the  purchaser,  and 
that  they  shall  constitute  one  of  the  various  causes  of  action  upon 
the  part  of  the  latter.  The  peril  and  the  desire  of  the  purchaser  to 
obtain  the  kind  of  property  being  sold,  may  exercise  with  him  a  con- 
trolling influence ;  and  yet  he  inay  rely  and  purchase  upon  the  faith 
of  the  express  representations  of  soundness  made  by  the  seller.  And 
in  such  a  case  the  seller  will  be  treated  as  a  warrantor. 

It  was  not  necessary  that  the  jury  should  believe  that  the  hogs 
were  diseased,  and  also  that,  at  the  time  of  the  sale,  the  disease  was 
in  active  operation  among  them,  in  order  to  find  that  there  was  a 
breach  of  warranty.  If  at  the  time  of  the  sale,  the  hogs  were  inoc- 
ulated with  an  infection  or  contagious  disease,  the  warranty  was 
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false,  although  the  disease  may  not  have  been  in  active  operation  a 
tliat  time. 

The  warranty  was  not  confined  to  the  particular  hc^s  actually 
diseased  at  the  time  of  the  sale.  The  warranty  was  that  the  lot  oi 
hogs  was  sound,  and  the  fact  that  the  disease  was  infectious  or  con- 
tagious, and  was  lurking  in  some  of  the  hogs  making  up  the  lot,  i^ 
sufficient  to  support  the  verdict.  It  was  not  necessary  that  th< 
seller  should  warrant  each  particular  lot  as  it  was  put  up  tc 
be  sold.  The  warranty  applied  to  the  entire  drove  of  i8o  odd  hogs, 
and  it  is  manifest  that,  if  it  was  made  at  all,  the  seller  intended  it 
should  be  acted  upon  until  all  the  hogs  should  be  sold.  The  proof  is 
uncontradicted  that  all  the  appellees  were  present  and  heard  the  rep- 
presentations,  and  relied  upon  them. 

The  instructions  given  and  refused  accord  with  the  views  herein 
expressed. 

Judgment  affirmed. 

/.  C.  Beckham,  J.  &  J.  W,  Rodman,  for  appellants, 

W.  C.  Bullock,  Caldwell  &  Harwood,  for  appellees. 


Wade  Soper  v.  Commonwealth. 

Criminal  Law — Homicide — Self-Defense. 

Where  the  defense  in  a  murder  case  Is  that  the  accused  shot  in  or- 
der to  prevent  the  deceased  from  killing  his  brother,  and  the  proof 
shows  that  the  accused  and  his  brother  were  both  in  a  fight  with  the  de- 
ceased and  that  the  brother  struck  the  first  blow,  the  accused  cannot 
complain  at  an  instruction  to  the  effect  that  if  the  accused  killed  the 
deceased  by  shooting  him  *  «  «  when  it  was  not  necessary  and 
did  not  reasonably  appear  to  him  to  be  necessary  to  protect  himself 
or  brother  from  great  bodily  harm  then  threatening  them  or  one  of 
them,  they  must  find  him  guilty. 

APPEAL  PROM  WOODFORD  CIRCUIT  COURT. 

May  19,  1876. 

Opinion  by  Judge  Pryor  : 

There  can  be  no  doubt  from  the  evidence  in  the  case  but  that  the 
fight  between  William  Soper  and  the  deceased  was  the  result  of  the 
quarrel  between  the  deceased  and  the  two  brothers  in  regard  to  the 
order  notifying  the  Sopers  not  to  sell  any  more  whisky  to  Spence. 
William  Soper  was  not  in  the  act  of  expelling  the  deceased  from  the 
house  when  he  struck  him,  but  gave  the  blow  for  the  reason  that  the 


1876.]  SoPER  V.  Commonwealth.  107 

deceased  called  him  a  liar.  It  was  a  mutual  quarrel  and  a  mutual 
fight,  in  which  both  the  Sopers  engaged  with  the  deceased,  and  were 
botii  on  him  when  the  witnesses  entered  the  room.  When  the  ac- 
cised  was  pulled  away  he  fired  and  killed  Mastin,  and  the  defense 
is  that  he  shot  in  order  to  prevent  the  deceased  from  killing  his 
brother.  It  is  true  that  William  Soper  had  ordered  the  deceased  to 
leave  the  house,  but  there  is  no  pretense  that  he  struck  the  deceased 
upcMi  the  head  to  make  him  leave,  or  that  such  force  was  necessary 
to  get  him  out ;  and  in  fact  no  effort  had  been  made  in  that  direction, 
except  the  admonition  by  William  Soper  and  some  one  else  to  him 
that  he  had  better  leave. 

The  proof  conduces  to  show  that  the  accused  was  present  when  the 
blow  was  struck,  or  if  not,  was  engaged  in  the  fight ;  and  when  par- 
ties interfered  to  prevent  bloodshed  the  fatal  shot  was  fired.    It  is 
maintained  by  the  accused  that  he  fired  because  he  saw  the  deceased 
cut  at  his  brother  with  a  knife.    Upon  this  evidence  the  court  in- 
structed the  jury  for  the  commonwealth,  in  substance,  that  if  the 
accused  killed  the  deceased  by  shooting  him  with  a  pistol  when  it 
was  not  necessary,  and  did  not  reasonably  appear  to  him  to  be  nec- 
essary to  protect  himself  or  brother  from  great  bodily  harm  then 
threatening  them  or  one  of  them,  they  must  find  him  guilty,  etc. 
Instruction  No.  10  told  the  jury  that  if  the  deceased  was  prosecut- 
ing a  deadly  and  dangerous  attack  upon  the  brother  of  the  laccused 
and  the  latter  believed  and  had  reasonable  grounds  to  believe  at 
the  time  of  the  shooting,  that  the  deceased  was  about  to  kill  his 
brother  or  inflict  on  him  great  bodily  harm,  and  there  was  no  other 
available  means  apparent  to  the  accused  than  to  kill,  to  prevent  the 
threatened  danger,  then  they  must  acquit.     This  instruction,  it  is 
tnic,  is  qualified  by  saying  in  substance  that  if  Martin  was  only  act- 
ing in  self-defense  the  accused  was  not  justified  in  shooting.    This 
qualification   should  have  been  made.     The  accused   was  on  the 
ground  and  a  party  to  the  combat.    It  was  a  question  as  to  who  was 
acting  in  self-defense,  the  two  brothers  or  the  deceased.    If  attacked 
by  William  Soper,  the  deceased  had  the  right  to  defend  himself 
and  repel  the  attack.    The  assault  was  made  by  William  Soper,  and 
although  the  accused  had  engaged  in  the  fight,  and  made  the  shot 
after  the  separation,  the  jury  were  still  told  that  if  the  accused  had 
reasonable  grounds  to  believe  that  his  brother  was  about  to  be  killed 
by  the  deceased  not  in  self-defense,  he  had  the  right  to  shoot. 

The  uncontradicted  proof  is  that  William  Soper  struck  the  first 
Mow;  that  both  William  and  the  accused  were  upon  the  deceased, 
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and  the  latter,  having  aided  in  the  battery,  was  not  justified  in  shoot- 
ing the  deceased  upon  the  existence  of  apparent  danger  to  his 
brother,  the  deceased  having  the  right  in  the  event  he  was  assaulted 
by  both  to  use  such  force  as  was  necessary  to  protect  himself.  This 
view  of  the  case  should  have  been  presented  to  the  jury  for  the 
commonwealth.  There  is  notliing  in  the  case  upon  which  to  base 
an  instruction  as  to  the  right  of  the  parties  to  expel  the  accused 
from  the  house.  It  is  not  pretended  that  the  assault  originated 
from  any  such  necessity.  The  instructions  were  certainly  as  favor- 
able to  the  accused  as  authorized  from  the  facts,  and  he  has  no  leiral 
cause  to  complain  of  the  judgment.  The  jury  understood  from  the 
instructions  given  that  if  the  accused  was  acting  in  self-defense  or 
killed  the  deceased  to  prevent  the  latter  from  taking  the  life  of  his 
brother,  upon  a  state  of  facts  showing  an  apparent  necessity  for 
such  action,  he  was  entitled  to  an  acquittal. 

If  William  Soper  was  not  acting  in  self-defense  or  would  not  have 
been  justified  in  killing  the  deceased,  the  accused  cannot  be  ex- 
cused upon  the  ground  of  apparent  necessity.  Cases  might  occur 
when  the  killing  of  another  in  order  to  prevent  the  commission  of 
a  felony  might  be  excused  upon  the  ground  that  the  danger  seemed 
to  be  imminent,  and  the  necessity  for  such  action  apparent,  although 
the  party  killing  might  have  been  deceived  as  to  the  real  facts.  Such 
a  rule,  if  recognized  as  law,  cannot  apply  here,  as  the  accused  was 
himself  a  principal  in  the  fight  and  shot  his  adversary  after  they 
had  been  separated,  and  while  the  deceased  was  engaged  in  the  fight 
with  his  brothers,  who  had  made,  by  an  actual  blow,  the  assault  upon 
him.  The  evidence  admitted  to  which  objection  was  made  did  not 
affect  the  substantial  rights  of  the  accused.    Judgment  affirmed. 

/.  B.  Huston,  for  appellant,  T,  E.  Moss,  for  appellee. 


Commonwealth  v,  Alfred  Coins. 

Criminal  Law — Misjoinder  of  Offenses. 

Where  an  indictment  improperly  joined  three  offenses,  the  mis- 
joinder is  a  good  ground  for  demurrer,  but  the  commonwealth's  attor- 
ney should  in  such  a  case  be  allowed  to  elect  which  charge  he  would 
prosecute  and  which  he  would  dismiss. 


APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

September  5,  1876. 
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Opinion  by  Judge  Lindsay  : 

Each  one  of  the  three  counts  in  the  indictment  in  this  case  sets 
out  facts  constituting  a  public  offense,  under  the  provisions  of  Sec. 
7.  Art.  28,  Chap.  29,  General  Statutes. 

The  three  offenses  were  improperly  joined  and  the  misjoinder 
vkas  a  good  ground  for  demurrer ;  but  the  court  ought  to  have  per- 
mitted the  commonwealth's  attorney  to  elect  which  one  of  the  three 
charges  he  would  prosecute,  and  then  dismiss  as  to  the  other  two; 
ar»d  thereupon  the  demurrer  should  have  been  overruled  (Sec.  168, 
Crim.  Code  of  Practice). 

For  the  error  in  refusing  to  allow  the  attorney  to  so  elect  and 
disiniss,  the  judgment  is  reversed  and  the  case  remanded  for  further 
ppDper  proceedings. 

B.  A,  Seal,  Moss,  for  appellant. 


Commonwealth  v.  H.  Cross. 

Crimmal  Law— Indictment. 

An  indictment  is  not  good  which  charges  that  the  defendant  bet  the 
sum  of  five  dollars  with  Thomas  Prltchett  on  the  election  for  county 
court  clerk  of  Henderson  county,  held  on  the  first  Monday  in  August, 
1S74,  there  being  no  averment  that  the  bet  or  wager  related  to  the 
election  or  defeat  of  any  person  voted  for  at  said  election. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 

September  6,  1876. 

Opinion  by  Judge  Lindsay: 

The  averment  in  this  indictment  is  that  the  defendant  bet  the 
sum  of  five  dollars,  with  Thomas  Pritchett,  on  the  election  for 
county  court  clerk  of  Henderson  county,  held  on  the  first  Monday  in 
Aucrust,  1874.  It  is  not  averred  that  the  bet  or  wager  related  to 
the  election  or  defeat  of  any  person  who  was  a  candidate  for,  or 
was  proposed  for,  or  was  to  be  voted  for,  at  the  said  election.  The 
court  may  possibly  presume  that  there  were  candidates  for  the  office 
named,  but  it  cannot  presume  that  the  defendant  bet  that  one  of  them 
would  be  elected  or  defeated. 

We  are  of  opinion  that  the  facts  stated  do  not  constitute  a  perfect 
offense,  and  that  the  court  below  properly  arrested  the  judgment 
and  dismissed  the  prosecuticxi. 

Judgment  affirmed. 

Moss,  for  appellant 
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Thomas  and  Ben  Moore  v.  Commonwealth. 


Criminal  Law — Indictment — Discharge  of  Defendant  to  Testify. 

Where  two  or  more  persons  are  charged  In  the  same  indictment  and 
the  court  believes  that  the  evidence  as  to  one  of  such  persons  is  in- 
sufficient to  put  him  on  his  defense,  the  court  must,  on  the  motion  of 
either  party  desiring  to  use  such  defendant  as  a  witness,  order  him 
to  be  discharged  and  permit  him  to  testify.  Such  order  Is  an  acquittal 
of  such  defendant  and  a  bar  to  another  prosecution. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

September  6,  1876. 

Opinion  by  Judge  Cofer  : 

Where  two  or  more  persons  are  included  in  the  same  indictment, 
and  the  court  is  of  opinion  that  the  evidence  in  regard  to  a  par- 
ticular individual  is  not  sufficient  to  put  him  on  his  defense,  it  must, 
on  the  motion  of  either  party  desiring  to  use  such  defendant  as  a 
witness,  order  him  to  be  discharged  from  the  indictment,  and  per- 
mit him  to  be  examined  by  the  party  so  moving.  The  order  is  an 
acquittal  of  such  defendant,  and  a  bar  to  another  prosecution. 
Sec.  232,  Crim.  Code. 

There  was  no  evidence  conducing  in  any  degree  to  establish  the 
guilt  of  Utly,  and  the  court  erred  in  overruling  the  motion  of 
Moores  for  his  discharge.  The  order  should  have  been  made  by  the 
court  and  it  was  neither  necessary  nor  proper  to  submit  the  ques- 
tion of  Utly's  guilt  or  innocence  to  the  jury.  The  Moores  have  no 
right  to  complain  of  the  action  of  the  court  except  on  the  ground 
that  they  were  thereby  deprived  of  a  witness,  and  as  it  does  not  ap- 
pear what  it  was  expected  he  would  prove  we  cannot  decide  that 
they  were  prejudiced. 

Persons  other  than  females  convicted  of  the  larceny  of  goods  of 
the  value  of  less  than  four  dollars  may  be  punished  by  imprisonment 
alone,  or  by  being  placed  at  hard  labor,  and  in  strictness  the  court 
should  have  so  instructed  the  jury.  But  as  the  only  error  com- 
plained  of  is  in  the  instruction  in  respect  to  the  punishment  to  be 
imposed  in  case  the  defendants  were  found  guilty,  the  error  is  im- 
material if  upon  a  verdict  of  guilty  fixing  the  punishment  at  hard 
labor  the  court  would  have  been  compelled  by  its  judgment  to  order 
them  to  be  imprisoned. 

The  statute  provides  that  if  the  jury  direct  the  defendant  to  be 
placed  at  labor  he  shall  be  confined  in  jail  when  not  at  work, 
so  that  had  the  jury  fixed  the  punishment  of  the  appellants  at  labor 
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only,  instead  of  imprisonment  and  labor,  they  must  have  been  im- 
prisoned just  as  under  the  verdict  and  judgment  which  were  ren- 
dered. 

The  judgment  is  therefore  affirmed. 

Thompson  &  Thompson,  Kyle  &  Poston,  for  appellants. 

T.  £.  Moss,  for  appellee. 


G.  B.  Tingle  v.  Commonwealth. 

Criminal  Law — Obstmcting  Highway. 

The  non-user  for  thirty  or  forty  years  and  use  of  another  line  of 
road  well  marked  and  defined  and  worked  by  the  overseers  is  sufficient 
to  establish  the  f^ct  as  between  the  commonwealth  and  the  defendant 
that  the  road  used  was  the  county  road,  and  there  being  evidence  of 
these  facts  the  defendant  was  entitled  to  an  instruction  presenting 
soch  defense. 

APPEAL  FROM  HENRY  CRIMINAL  COURT. 

September  7,  1876. 

Opinion  by  Judge  Pryor  : 

The  weight  of  the  testimony  establishes  the  fact  that  the  road  as 
marked  out  and  defined  by  the  report  of  the  viewers  is  on  the  land 
of  the  appellant,  or  between  the  mulberry  tree  and  the  appellant's 
lien ;  still  there  is  much  evidence  showing  that  this  road  was  never 
used  or  traveled  as  a  public  road  from  Franklinton  to  the  mouth  of 
Drcsson,  but  on  the  contrary  many  of  the  witnesses  say  that  the 
road,  as  used  and  traveled  for  a  period  of  forty  years,  was  between 
the  mulberry  tree  and  the  fence  of  Mrs.  Green,  and  had  been  worked 
as  such  by  the  overseer.  If  the  county  has  abandoned  the  use  of 
the  line  of  road  as  defined  or  had  failed  to  use  it  as  such  for  so  long 
a  period,  and  with  no  knowledge  on  the  part  of  the  appellant  that 
it  was  the  public  road  when  he  erected  the  fence,  the  penalty  im- 
posed by  the  statute  should  not  be  enforced  against  him. 

The  noo-user  for  thirty  or  forty  years  and  use  of  another  line  of 
road  well  marked  and  defined  for  that  period,  and  worked  by  the 
overseers,  is  sufficient  to  establish  the  fact,  as  between  the  com- 
monwealth and  the  appellant,  that  the  road  used  was  the  county 
road ;  and  there  being  evidence  conducing  to  show  this  fact  the  ap- 
pellant was  entitled  to  an  instruction  presenting  the  defense,  and  the 
refusal  to  give  such  an  instruction,  coupled  with  the  explanation 
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by  the  court  as  to  the  rights  of  Mrs.  Green,  was  calculated  to  mis- 
lead the  jury.  If  notice  had  been  given  appellant  to  move  his  fence 
as  required  by  statute  or  he  had  had  knowledge  of  the  true  location 
of  the  road  when  he  erected  his  fence,  the  instructions  given  would 
have  been  proper.  The  judgment  is  reversed  and  cause  remanded 
with  directions  to  award  a  new  trial  and  for  further  proceedings 
consistent  with  the  opinion. 

William  Carroll,  for  appellant.  Moss,  for  appellee. 
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Leander  Downes,  et  al.,  v.  Commonwealth. 

Criminal  Law — Indictment — Unlawful  Assembly. 

It  Is  necessary  to  state  in  an  indictment  the  acts  constituting  the 
offense,  and  not  mere  conclusions  of  the  pleader,  and  to  charge  an  un- 
lawful assembly  it  was  necessary  to  allege  that  the  parties  charged 
assembled  with  the  intention  to  aid  each  other,  and  to  charge  the 
thing  intended  to  be  done  so  that  the  court  might  Judge  whether  it 
was  unlawful. 

APPEAL  FROM   CLINTON  CIRCUIT  COURT. 

September  7,  1876. 

Opinion  by  Judge  Cofer  : 

The  indictment  does  not  state  facts  constituting  a  public  offense. 
It  is  charged  that  the  defendants  unlawfully  assembled  and  tumul- 
tuously  disturbed  the  public  peace,  not  having  any  avowed,  osten- 
sible, legal  or  constitutional  object,  and  were  assembled  under  such 
circumstances  and  deported  themselves  in  such  manner  as  to  pro- 
duce danger  to  the  public  peace  and  tranquillity,  and  that  their  acts 
and  deportment  excited  terror,  alarm  and  consternation  in  the 
neighborhood. 

It  is  necessary  to  state  in  an  indictment  the  acts  constituting  the 
offense.  Sec.  121,  Crim.  Code.  Whether  the  defendants  unlawfully 
assembled  must  depend  upon  the  question  whether  they  assembled 
with  the  intention  to  assist  each  other  in  the  execution  of  some  un- 
lawful enterprise;  and  in  order  that  the  court  may  judge  whether 
there  was  an  unlawful  assembly  it  was  necessary  to  allege  that  they 
assembled  with  the  intention  to  aid  each  other;  and  the  thing  in- 
tended to  be  done  should  have  been  stated,  that  the  court  mijn^ht 
judge  whether  it  was  unlawful.  Several  persons  may  lawfully  as- 
semble to  aid  each  other  unless  the  enterprise  be  an  unlawful  one ; 
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and  unless  it  be  stated  what  the  enterprise  was,  the  court  cannot 
know  that  it  was  unlawful. 

That  the  defendants  assembled  under  such  circumstances,  and 
deported  themselves  in  such  manner  as  to  endanger  the  public 
peace,  does  not  show  that  their  assembly  was  unlawful.  Nor  does 
the  fact  that  their  acts  excited  terror  and  alarm  necessarily  show 
an  infraction  of  law,  much  less  an  unlawful  assembly.  Persons 
may  and  do  often  assemble  under  circumstances  endangering  the 
public  peace,  but  they  are  not  therefore  necessarily  guilty  of  the 
offense  of  an  unlawful  assembly. 

The  indictment  failing  to  state  that  the  defendants  assembled  for 
an  unlawful  purpose  and  what  that  purpose  was,  is  not  good  as 
an  indictment  for  an  unlawful  assembly ;  and  failing  to  state  the 
acts  done  which  caused  terror  and  alarm,  it  is  not  good  as  an  in- 
dictment for  a  breach  of  the  public  peace. 

Judgment  reversed,  and  cause  remanded  with  directions  to  arrest 
the  judgment. 

/.  A,  Brents,  for  appellants.  Moss,  for  appellee. 


G.  C  McClure,  et  al.,  v.  James  Peck,  Sr.,  et  al. 

Kgbt  to  Use  River — ^Navigable  Stream. 

Where  the  owner  of  the  land  on  both  sides  of  a  stream  which  has 
been  declared  narlgable  has  maintained  a  mill  dam  across  it  for  forty 
years,  and  the  legislature  provided  that  the  act  declaring  the  stream 
navisahle  should  not  be  so  construed  as  to  interfere  with  the  use  of 
the  owners  of  the  mill  and  dam,  it  is  held  that  he  has  a  right  to  re- 
move logs  of  others  lodging  upon  and  injuring  such  dam  and  thus 
protect  his  property. 

APPEAL  FROM  LAWRENCE  CIRCUIT  COURT. 

September  8,  1876. 

Opinion  by  Judge  Pryor: 

It  is  not  necessary  for  this  court  to  pass  upon  the  constitutionality 
of  the  act  of  the  legislature  making  Griffings  creek  a  navigable 
stream,  or  to  determine  the  right  of  the  appellants  to  use  it  as  such 
independent  of  legislation.  It  is  shown  by  the  proof  that  the  ap- 
pellee, George  Peck,  Sr.,  owned  the  land  over  which  this  stream  of 
water  made  its  way  to  the  Sandy  river,  and  that  his  mill  dam  had 
^  erected  more  than  forty  years  prior  to  the  institution  of  the 
8 
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action,  during  which  period  he  has  enjoyed  the  use  of  the  water  in 
running  his  mill.  The  use  of  the  water  in  running  his  mills  is  not 
incompaitible  with  the  public  use,  and  there  seems  to  have  been  no 
effort  on  the  part  of  the  appellees  to  prevent  this  use  hy  the  public, 
except  in  so  far  as  it  became  necessary  to  protect  his  dam  from  in- 
jury by  reason  of  the  floating  logs  and  drift  upon  the  stream  dur- 
ing high  water. 

The  legislature,  in  passing  the  act,  provided  that  it  should  not 
be  so  construed  as  to  interfere  with  the  right  of  Peck  to  use  his 
mill  and  dam,  and  in  order  to  preserve  this  right  that  the  legisla- 
ture had  expressly  conceded  to  him,  he  or  his  agents  cut  the  tim- 
ber that  is  alleged  to  have  obstructed  navigaticm.  The  li^s  of  ap- 
pellants had  already  injured  his  dam,  and  many  of  them  had  at 
the  time  lodged  upon  it,  ajid  his  ri^t  to  protect  his  prci)erty  under 
such  a  state  of  case  cannot  be  questioned. 

The  bed  of  the  stream  is  not  more  than  ten  or  fifteen  feet  wide, 
and  it  is  not  pretended  that  the  volume  of  water  is  sufficient  for 
the  ordinary  purposes  of  navigation.  It  is  not  navigated  by  even 
the  smallest  vessel,  such  as  a  skiff  or  canoe,  but  is  sufficient  in  very 
highest  water  to  float  out  saw-logs.  The  right  to  float  these  logs 
has  not  been  molested  by  appellees,  save  in  the  effort  to  prevent 
their  own  property  from  destruction.  The  use,  occupancy  and  en- 
joyment of  this  property  by  appellees  existed  long  before  the  passage 
of  the  act  of  the  legislature,  or  the  use  of  the  stream  by  the  public. 
To  require  the  appellees  to  abandon  not  only  the  use,  but  an  abso- 
lute title  to  the  land,  or  to  hold  it  subject  to  the  right  of  those 
living  above  to  use  it,  regardless  of  appellees'  rights,  would  be  tak- 
ing private  property  for  public  use  without  any  compensation. 
Conceding  the  right  of  the  appellants  to  resort  to  a  court  of  equity 
in  a  case  like  this,  in  the  absence  of  any  allegation  or  proof  show- 
ing that  they  were  without  remedy  at  law,  they  have  made  out  no 
case  for  the  interposition  of  the  chancellor. 

The  judgment  in  so  far  as  it  dismisses  the  petition  is  affirmed, 

R.  Apperson,  Jr.,  J.  E.  StezL-arl,  R.  L.  Bums,  for  appellants. 

J.  and  J.  IV.  Rodman,  W.  M.  Fulkerson,  L.  T.  Moore,  for  appel- 
lees. 


H.  S.  GOAR,  ET  AL.,  V.  LOUISVILLE  BaNK  Co. 

Interest— IntercBt  on  Replevin  Bond. 

When  a  Judgment  drawing  ten  per  cent.  Interest  Is  replevied,  the 
replevin  bond  m&y  be  legallr  taken  drawing  the  same  rate  ol  latereot 
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APPEAL.  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

September  8,  1876. 

Opinion  by  Judge  Cofer  : 

The  only  question  in  this  case  is  whether,  if  a  judgment  bearing 
interest  at  the  rate  of  ten  per  cent,  per  annum  be  replevied,  the  re- 
ple>T  bond  may  be  legally  taken  bearing  ten  per  cent.  That  it  can 
is.  we  think,  free  from  doubt. 

It  is  said  the  judgment  is  satisfied  by  the  replevy  bond.  This  is 
true,  but  the  debt  is  not  paid.  The  replevy  bond  is  but  a  new  evi- 
dence of  the  debt  which  was  evidenced  by  the  judgment  replevied. 
By  the  terms  of  the  judgment  the  appellee  was  entitled  to  interest 
at  the  rate  of  ten  per  cent,  until  paid.  The  right  to  replevy  was  a 
rii^ht  to  postpone  the  day  of  payment  by  giving  a  replevy  bond 
which  would  beccxne  a  judgment  at  maturity,  but  gave  no  right 
to  change  the  rate  of  interest  which  by  the  terms  of  the  judgment 
was  ten  per  cent,  until  paid. 

The  judgment  must  be  affirmed, 

Russell  &  Helm,  for  appellants,  Barnett  Noble,  for  appellee. 


George  Jackson  v.  Commonwealth. 

Criminal  Law — ^Keeping  Tippling  House. 

A  person  indicted  for  keeping  a  tippling  house  and  acquitted  on  the 
charge,  may  on  the  same  trial  be  found  guilty  of  retailing  spirituous 
liqaors  within  one  mile  of  a  church  during  divine  service,  but  he  can- 
not be  convicted  for  more  than  one  of  the  inferior  ofTenses. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

September  8,  1876. 

Opixiox  by  Judge  Lindsay  : 

A  person  indicted  for  keeping  a  tippling  house,  and  acquitted 
thereof,  may  on  the  same  trial  be  found  guilty  of  retailing  or  selling 
spirituous  liquors  within  one  mile  of  a  church  or  other  place  of 
P'jblic  worship  during  divine  service,  if  the  evidence  shall  authorize 
such  conviction.  Sees.  5  and  8,  Art.  25,  Chap.  29,  Gen.  Stat. 

But  in  such  a  case  he  cannot  be  convicted  and  punished  for  more 
Aan  one  of  the  inferior  offenses.  In  this  case  the  appellant,  under 
to  indictment  charging  the  single  offense  of  keeping  a  tippling 
hcwise,  has  been  convicted  and  fined  for  twenty-five  acts  of  retail- 
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ing.  The  fine  assessed  is  more  than  double  as  much  as  it  would 
have  been  had  be  been  found  guilty  of  the  highest  grade  of  the 
major  offense.  The  statutes  will  not  admit  of  a  construction  lead- 
ing to  such  a  result. 

The  instructions  of  the  court  authorized  the  finding  of  the  jury. 
For  the  reasons  stated  they  are  erroneous  and  misleading.  Judgment 
reversed  ajid  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

B.  D.  Lacy,  for  appellant.  Moss,  for  appellee. 


Commonwealth  v.  Preston  Hall,  et  al. 

Criminal  I-.aw — Sufficiencf  of  Indictment  for  Cheating. 

Wben  B  fraud  is  accomplished  by  a  false  oral  etatemest  and  a  false 
Bymbol  or  token  of  sucb  a  cbaracter  tbat  common  prudence  wtll  not 
detect  Its  falsity,  the  offender  may  be  Indicted  and  punished  without 
the  aid  of  a  statute. 

Indictment. 

An  indictment  tor  cbeatlng  was  held  sofBcient  which  charges  tbat 
the  defendants  represented  ginseng  offered  and  sold  as  being  good, 
vbere  tbey  had  placed  lead  In  It  Tbicb  could  not  be  discovered  by 
ordinary  prudence. 

APPEAL  FROM  JOHNSON  CIRCUIT  COURT. 
September  9,  1876. 
Opinion  by  Judge  Cofer  : 

This  was  an  indictment  for  cheating  in  trade.  The  substance  of 
the  allegations  in  the  indictment  was  that  the  appellees  took  some 
ginseng,  which  is  an  article  of  ccanmerce,  to  John  Bartram,  a  mer- 
chant who  dealt  in  that  article,  and  represented  to  him  that  it  was 
good,  and  sold  it  to  him  as  such,  and  received  payment  therefor, 
when  in  fact  they  knew  it  was  not,  having  themselves  placed  lead 
inade  of  the  roots  so  as  to  increase  its  weight,  and  in  such  manner 
that  the  lead  could  not  be  seen  or  discovered  by  ordinary  observa- 
tion, whereby  they  defrauded  the  said  Bartram.  The  circuit  court 
sustained  a  demurrer  to  the  indictment  and  the  commonwealth  has 
appealed. 

A  cheat,  at  common  law,  is  a  fraud  accomplished  by  the  instru- 
mentality of  some  false  token  or  symbol,  of  a  nature  that  common 
prudence  cannot  guard  against,  to  the  injury  of  one  in  his  property 
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or  estate,    (i  Bishop's  Cr.  Law,  Sec.  422.)    Forgery  and  obtaining 
money  or  property  by  false  pretenses  or  tokens  were  cheats  at  the 
common  law,  and  punishable  as  such  until  the  statute  of  33  Henry, 
8  C  I,  when  they  were  made  statutory  crimes,  as  now,  by  our  statute. 
A  fraud  accomplished  by  a  mere  lie  is  not  an  indictable  offense  at 
the  conunon  law,  but  when  accomplished  by  a  lie  aided  by  a  false 
s\-mbol  or  token,  the  offender  may  be  indicted  and  punished  without 
the  aid  of  a  statute.    2  Bishop,  Sec.  119.    "If  a  person  selling  an  ar- 
ticle by  measure,  says,  'here  are  so  many  bushels,'  he  merely  tells  an 
untruth,  and  is  not  indictable  at  common  law,  though  the  purchaser 
takes  it  at  his  representation ;  still,  if  he  measures  it  out  to  the  buyer, 
the  measure  is  a  token,  and,  being  false,  he  commits  a  criminal 
cheat."    lb.   120.    "The  reason,"  says  Wilmot,  J.,  "is,  that  in  the 
former  case  it  is  in  everybody's  power  to  prevent  this  sort  of  impo- 
sition, whereas  a  false  measure  is  a  general    imposition   upon   the 
public  which  cannot  be  well  discovered."    {Rex  v,  Ofborn,  3  Bur. 
1697.) 

"If  one  procures  money  or  goods  of  another,  on  the  false  oral 
representation  of  having  been  sent  for  them,  he  is  not  indictable  at 
the  common  law,  on  account  of  there  being  no  token ;  yet  if  he  pre- 
sents a  piece  of  paper,  which  purports,  falsely,  to  be  an  order  from 
such  other,  this  paper  is  a  token,  and  he  may  be  held  for  a  criminal 
cheat."   (2  Bishop  Cr.  Law,  Sec.  123.) 

So  if  one  obtains  money  or  goods  on  a  piece  of  paper  purporting 
to  be  a  bank  note,  when  he  knows  there  is  no  such  bank  (Common- 
:vealth  v.  Speer,  2  Va.  Cases  65),  or  obtains  it  when,  there  being 
such  a  bank,  the  bill  is  within  his  knowledge  counterfeit  (Common- 
wealth  V.  Boynton,  2  Mass.  77),  or  nevertheless,  being  in  blank,  the 
signatures  of  the  officers  not  being  attached  thereto,  and  the  defect 
not  obvious  on  account  of  the  bill  having  been  much  worn,  he  com- 
mits a  common-law  cheat.  lb..  Sec.  122. 

The  principle  deducible  from  those  authorities  is,  that  whenever 
a  fraud  is  acccwnplished  by  a  false  oral  statement  and  a  false  symbol 
or  token,  of  such  a  character  that  common  prudence  will  not  detect 
its  falsity,  the  offender  may  be  indicted  and  punished  without  the 
aid  of  a  statute. 

The  charge  in  the  indictment  is  that  the  defendants  represented 
the  ginseng  offered  and  sold  as  being  good,  and  that  they  had  placed 
lead  in  it  which  could  not  be  discovered  by  ordinary  prudence.  The 
article  they  offered  appeared  to  be  ginseng,  and  nothing  else,  when 
by  the  arts  of  the  defendants  it  was  ginseng  and  lead.   Was  it  not 
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a  false  token?  It  was  ginseng  counterfeited.  The  whole  appeared 
to  be  what  it  was  represented  to  be,  whereas  a  portion  was  a  differ- 
ent substance  of  less  value  and  had  been  introduced  for  a  fraudulent 
purpose.  If  the  article  offered  had  been  something  beside  ginseng 
but  so  resembling  it  as  not  to  be  distinguishable  by  common  pru- 
dence, it  would  then  have  been  as  certainly  a  false  token  as  a  coun- 
terfeit bank  note  or  a  forged  order;  that  it  was  only  partly  false 
makes  no  difference.  The  gist  of  the  offense  is  the  deceit  and  fraud, 
and  the  false  token  is  but  the  device  used  in  perpetrating  the  offense. 

The  judgment  is  reversed,  and  the  cause  remanded  with  directions 
to  overrule  the  demurrer. 

Moss,  A.  J,  Auxier,  for  appellant. 


George  E.  Roe  v.  James  Bryan. 

Appeal— Failure  of  Appellant  to  Pile  Brief. 

Where  the  correctneBB  ot  a  long  and  complicated  master's  report  on 
accounts  la  invalred  In  an  appeal,  this  court,  without  the  aid  ot  a  brief 
from  the  appellant,  will  not  read  and  consider  the  long  record  to  see 
If  it  can  find  errors  upon  which  to  reverse  In  favor  ot  a  party  irho 
neglects  to  present  the  grounds  upon  which  he  asks  relief. 


APPEAL  PROM  ORBBNUP  CIRCUIT  COURT. 
September  II,  1876. 
Opinion  by  Judge  Cofer: 

This  appeal  is  prosecuted  to  reverse  a  judgment  rendered  on  a 
commissioner's  report  making  a  settlement  of  a  long  and  complicated 
account.  The  report  of  the  master  covers  nearly  twenty  pages ;  there 
are  fifteen  exceptions  to  the  report  by  the  appellant ;  and  the  record 
consists  of  over  two  hundred  seventy  pages.  The  record  was  filed 
in  this  court  by  the  appellant,  December  14,  1875,  and  was  submitted 
February  24,  1876,  on  the  appellee's  brief,  and  no  brief  has  yet  been 
filed  by  the  appellant. 

This  court  will  not  undertake  to  examine  in  detail  the  numerous 
items  of  the  accounts  involved,  and  to  read  and  study  the  conflicting 
evidence  in  the  cause  without  aid  from  the  party  complaining  of  the 
action  of  the  court  below.  It  is  no  part  of  our  duty  to  read,  study 
and  digest  a  record  in  order  to  see  if  we  cannot  find  errors  upon 
which  to  reverse  in  favor  of  a  party  who  neglects  to  present  the 
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grounds  upon  which  he  asks  relief,  and  the  judgment  is  therefore  a/- 
hrmed, 

George  E.  Roe,  for  appellant, 

E.  C.  Phister,  W.  B.  Ireland,  for  appellee. 


Moses  Nathan  v.  David  C.  Jones. 

Judgment — ^Parties. 

One  not  a  i>art7  to  the  record  cannot  appeal  from  the  Judgment  ren- 
dered in  the  cause,  except  in  the  single  instance  where  one  not  a  party 
applies  to  be  made  a  party  and  his  application  is  refused. 

Sale  of  Real  Estate  by  Chancellor,  Lien  Retained — ^Practice. 

Where  real  estate  is  sold  by  the  chancellor  and  a  lien  is  retained 
thereon  to  secure  the  payment  of  the  purchase  money,  the  chancellor 
cannot  order  a  resale  of  the  property,  where  the  bonds  are  not  paid, 
without  notice  to  the  purchaser.  While  the  bonds  taken  for  the  pur- 
chase money  have  the  force  of  Judgments,  they  are  merely  Judgments 
in  personam  against  the  obligors  and  are  not  Judgments  to  resell  the 
land. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  12,  1876. 

Opinion  by  Judge  Cofer: 

George  T.  Edwards  obtained  a  judgment  in  the  Louisville  Chan- 
cery Court  against  John  Tehan  to  sell  certain  real  estate  in  satisfac- 
tion of  said  judgment.  The  property  was  sold  and  S.  S.  Meddis  be- 
came the  purchaser  at  the  price  of  $5,435,  and,  with  the  appellee, 
D.  C.  Jones,  as  his  surety,  executed  sale  bonds  therefor  payable  in 
six  and  twelve  months  from  date,  and  to  secure  the  payment  of  said 
bonds  the  usual  lien  was  retained.  The  sale  was  reported  and  con- 
fimied,  and  before  the  first  bond  matured  the  property  was,  by  order 
of  court,  conveyed  to  Meddis  and  a  lien  for  the  entire  purchase 
money  was  retained  therein.  Meddis  then  sold  and  conveyed  the 
property  to  the  appellant,  M.  Nathan,  for  the  sum  of  eight  thousand 
dollars,  which  was  paid  by  the  transfer  of  other  real  estate. 

Meddis  having  failed  to  pay  the  full  amount  of  the  purchase  price, 
^-arious  rules  were  taken  against  him  to  pay  the  balance  or  show 
cause  why  he  did  not  do  so,  none  of  which  seem  to  have  been  prose- 
cuted to  a  final  order.  Edwards  subsequently  dismissed  the  rules, 
abandoned  that  mode  of  proceeding,  and  by  leave  g^ven  by  court  sued 
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out  execution  for  the  balance  due  on  the  bonds.  The  appellee,  Joiies, 
then  came  into  court  and  paid  off  the  bonds,  and  on  his  motion  an 
order  was  made  substituting  him  to  the  rights  of  Edwards  including: 
the  lien  for  the  security  of  the  bonds.  To  the  making  of  that  order 
the  record  shows  that  Meddis  and  Nathan  both  objected. 

Jones  subsequently  moved  the  court  for  a  judgment  to  sell  the 
property  or  so  much  of  it  as  would  reimburse  him  for  the  payments 
he  had  made.  No  notice  of  the  motion  was  given  to  either  Meddis  or 
Nathan,  but  the  record  shows  that  they  both  objected  to  the  motion. 
Pending  that  motion,  Jones  filed  the  affidavit  of  himself  and  Meddis 
to  the  effect  that  the  name  of  Meddis  was  used  in  making  objection 
to  his  motion  for  an  order  of  sale  without  Meddis's  authority  or 
consent,  and  on  Jones's  motion  so  much  of  the  order  as  expressed 
Meddis's  objection  to  an  order  of  sale  was  set  aside. 

Nathan  filed  his  own  affidavit,  stating  that  he  had  only  learned  of 
the  motion  through  his  counsel,  who  happened  to  be  in  court  when 
it  was  made,  and  that  he  had  no  other  notice  of  it.  He  also  stated 
that  he  had  a  valid  defense  to  any  action  Jones  might  bring  to  en- 
force his  asserted  lien ;  that  Meddis  was  insolvent ;  that  Jones  was 
a  partner  with  Meddis  in  the  purchase  and  sale  of  the  property,  and 
was  in  fact  a  principal  on  the  bonds,  and  bound  on  the  covenant  of 
warranty  made  to  Nathan  by  Meddis;  and  he  again  objected  to  an 
order  of  sale. 

The  court,  however,  made  an  order  directing  so  much  of  the  prop- 
erty to  be  sold  as  would  pay  the  amount  claimed  by  Jones,  and  from 
that  order  Nathan  has  appealed.  Counsel  for  Jones  deny  that  Nathan 
is  a  party  to  the  record,  or  that  he  has  a  right  to  prosecute  the  appeal. 

They  are  certainly  correct  in  saying  that  one  not  a  party  to  the 
record  cannot  appeal  from  the  judgment  rendered  in  the  cause,  ex- 
cept in  the  single  instance  where  one  not  a  party  applies  to  be  made 
a  party  and  his  application  is  refused.  But  we  think  Nathan  has,  now, 
a  right  to  be  treated  as  a  party  to  the  proceeding  to  obtain  an  order 
of  sale.  He  did  not  formally  apply  to  be  made  a  party,  and  no  order 
to  make  him  such  was  made.  But  he  appeared  and  filed  an  affidavit 
disclosing  the  facts  which  he  relied  upon  as  showing  his  interest  in 
the  matter  before  the  court,  and  resisted  the  motion,  without  any  ob- 
jection to  the  manner  or  form  of  doing  so.  Jones  tacitly  recognized 
his  right  to  be  heard  in  this  record  upon  the  presentation  which  he 
made  of  his  case,  both  by  his  failure  to  move  to  strike  out  his  objec- 
tion to  his  motion  when  he  moved  to  strike  out  that  entered  in  the 
name  of  Meddis,  and  by  failing  to  object  to  the  filing  of  the  affidavit 
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showing  Nathan's  interest  in  the  matter.  The  proceeding  on  the  part 
of  Jones  was  without  written  pleading,  and,  whether  regular  or  not, 
H^  certainly  summary  and  informal,  and  having  failed  to  object  to 
the  manner  in  which  Nathan  came  into  the  record  before  judgment 
was  rendered,  it  is  now  too  late  to  raise  that  question. 

The  next  and  most  important  question  is  whether  the  order  to 
sell  the  property  is  right.  In  the  decision  of  that  question  we  do  not 
nnd  it  necessvy  to  express  an  opinion  upon  any  point  affecting  the 
merits  of  the  controversy,  and  shall  therefore  confine  ourselves  to 
the  consideration  of  the  questions  of  practice  involved  in  the  appeal. 
Counsel  for  Jones  insist  that  when  real  estate  is  sold  by  the  chan- 
cellor, and  a  lien  is. retained  thereon  to  secure  the  payment  of  the 
purchase  money,  the  chancellor  may  order  a  resale  of  the  property  if 
the  purchaser's  bonds  be  not  paid  at  maturity,  and  that  this  may  be 
done  without  notice  to  the  purchaser,  or  to  a  purchaser  from  him. 
They  argue  that  inasmuch  as  the  judgment  directing  the  sale  di- 
rected a  lien  to  be  retained  to  secure  the  price,  and  a  lien  was  re- 
tained in  the  bonds,  and  the  bonds  are  declared  by  the  statute  to 
have  the  force  of  judgments,  the  resale  of  the  property  was  but  the 
execution  of  the  judgments  and  may  be  without  notice. 

We  do  not  concur  in  that  view  of  the  law.  It  is  true  the  bonds 
have  the  force  of  judgments,  but  they  are  merely  judgments  in 
personam  against  the  obligors.  They  are  not  judgments  to  resell  the 
land.  They  are  mere  personal  judgments  secured  by  the  lien,  and 
4at  lien,  like  every  other,  can  only  be  enforced  by  judicial  proceed- 
ings of  some  sort,  and  of  judicial  proceedings  those  to  be  effected 
by  them  are  entitled  to  notice.  Whether  proceedings  to  enforce  such 
a  lien  may  be  by  a  direct  proceeding  against  the  property  upon  no- 
tice to  those  entitled  to  have  a  notice,  or  by  personal  proceedings 
against  the  purchaser  as  for  a  contempt,  is  a  question  of  some  im- 
portance. 

Nathan's  counsel  contend  that  a  resale  cannot  be  ordered  by  a  di- 
rect summary  proceeding  for  that  purpose,  even  upon  notice ;  that 
the  only  remedy  is  by  a  proceeding  against  the  purchaser,  as  for  con- 
tempt, and  that  if  he  will  he  may  surrender  the  property  purchased, 
or  other  property,  as  a  means  of  purging  his  contempt ;  but  if  he 
refuses  to  do  either  he  may  be  committed  for  the  contempt  as  a 
means  of  compelling  him  to  consent  to  a  resale ;  and  finally  that  if 
he  will  not  consent  to  a  resale  the  lien  can  only  be  enforced  by  a 
suit  in  equity. 
We  do  not  know  of  any  statute  or  rule  of  practice  upon  this  ques- 
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tion.  We  incline,  however,  to  the  opinion  that  the  more  convenient 
and  consistent  rule  is  to  allow  the  party  entitled  to  the  purchase 
money  to  proceed  directly  against  the  prc^rty,  and  to  have  an  ordei 
for  resale  after  giving  reasonable  notice  of  his  motion  therefor.  But 
when,  as  in  this  case,  ^  deed  has  been  made  to  the  purchaser,  and  he 
has  conveyed  the  property  to  a  third  person,  and  the  legal  title  has 
thus  gone  beyond  the  control  of  the  court,  we  are  of  opinion  the 
property  can  only  be  reached  by  a  suit  in  equity  against  all  persons 
who  may  have  acquired  an  interest  in  it,  just  as  in  any  other  case 
for  the  enforcement  of  liens.  The  deedi  to  Meddis,  and  by  him  to 
Nathan,  certainly  invested  the  latter  with  the  legal  title,  and  without 
Nathan  before  the  court  it  would  be  impossible  to  invest  the  pur- 
chaser at  the  resale  with  title. 

But  counsel  maintain  that  Nathan  is  a  pendente  lite  purchaser, 
and  that  he  has,  therefore,  no  right  to  resist  a  resale.  There  was  cer- 
tainly nothing  in  Hte  when  Nathan  received  his  deed.  As  already 
suggested  there  was  not  only  no  proceeding  pending,  when  he  pur- 
chased and  received  a  conveyance,  but  neither  of  the  bonds  was  then 
due.  The  making  of  the  motion  for  an  order  to  resell  was  the  com- 
mencement of  the  present  litigation.  The  litigation  previously  pend- 
ing between  the  original  parties  to  the  suit  terminated  with  the  orig- 
inal judgment,  or  if  not,  certainly  with  confirmation  of  the  sale  and 
the  conveyance  to  the  purchaser. 

We  are,  therefore,  of  the  c^inicMi  tiiat  the  court  erred  in  ordering 
a  resale  upon  the  summary  proceeding  adt^ted  for  that  purpose,  and 
the  judgment  is  reversed,  and  the  cause  is  remanded  with  directions 
to  dismiss  the  motion. 

L.  N.  Devibitc,  Laf  Joseph,  for  appellant. 

Mix  &•  Booth,  for  appellee. 


B.MfK  OF  Louisville  v.  William  Atwood's  Adm'r. 

Application  of  Paymenta — ^Judgment  for  Sale  of  Bank  Stock. 

Where  a  Judgment  Is  entered  for  the  sale  of  bank  stock  to  pay 
claims  held  by  the  bank  and  the  sum  derived  from  the  sale  1b  not  aal- 
Sclent  to  pay  all  of  such  claims,  and  the  Judgment  does  not  designate 
where  the  credits  are  to  be  placed  by  the  bank,  such  credits  must  be 
applied  pro  rata  on  all  such  claims  as  were  set  np  In  the  petition  upon 
which  Judgment  was  rendered. 


1876.]  Bank  of  Louisville  v,  Atwood.  123 

APPEAL  FROM  LOUISVILLE  CHANCERT  COURT. 

September  13,  1876. 

Opinion  by  Judge  Lindsay  : 

Robert  Atwood  was  the  owner  of  seventy  shares  of  the  capital 
stock  of  the  Bank  of  Louisville  which  he  pledged  to  the  Owensboro 
Savings  Bank  to  secure  a  loan  of  $5,000.  Atwood  became  a  bankrupt 
and  the  savings  bank  commenced  suit  against  Atwood  and  the  Bank 
of  Louisville  to  obtain  a  sale  of  the  stock,  and  to  compel  the  transfer 
of  the  stock  to  the  purchaser. 

The  Bank  of  Louisville  answered  alleging  that  it  held  four  bills 
0!  exchange,  three  of  them  for  $5,000  each,  and  the  other  for  $7,500, 
on  all  of  which  Robert  Atwood  was  bound,  on  the  first  three  as  ac- 
ceptor, and  on  the  last  as  drawer,  and  that  by  the  provisions  of  its 
charter  it  had  a  lien  on  the  stock  owned  by  said  Atwood  to  secure 
his  indebtedness  to  the  bank,  and  concluding  as  follows:  "Where- 
fore these  defendants  (the  president,  directors  and  company  of  the 
Bank  of  Louisville)  make  this  answer  a  cross-petition  against  the 
plaintiff  (the  Owensboro  Savings  Bank),  said  Robert  Atwood  and 
Stephen  E.  Jones  (his  assignee  in  bankruptcy),  and  pray  priority 
over  the  plaintiff,  an  enforcement  of  their  lien  against  said  shares 
or  certificates  of  stock  owned  by  said  Atwood  in  their  bank,  *  *  * 
and  a  sale  of  said  shares  or  certificates  to  raise  or  pay  these  defend- 
ants the  amount  due  these  defendants  on  said  bills  by  said  Roberts ; 
and  they  pray  for  general  relief." 

That  cause  proceeded  to  judgment  on  the  cross-petition,  and  it 
w-as  adjudged  that  the  lien  of  the  Bank  of  Louisville  was  superior 
to  that  of  the  savings  bank,  and  the  stock  was  adjudged  to  be  sold 
to  pay  the  four  bills  which  are  described  in  the  judgment  with  the 
same  particularity  with  which  they  were  set  forth  in  the  cross-pe- 
tition. The  stock  was  sold  and  realized  the  stun  of  $5,477.28,  but 
no  formal  order  seems  to  have  been  made  crediting  the  sum  realized 
on  any  one  or  more  of  the  bills. 

William  Atwood,  who  was  the  drawer  of  two  of  the  $5,000  bills, 
having  died,  and  the  name  of  the  payee  and  indorser  having  been 
forged,  the  bank  presented  those  bills  as  claims  against  the  estate  of 
the  said  William,  but  the  administrator  claimed  and  obtained  credits 
thereon  for  a  pro  rata  of  the  amount  realized  from  the  saile  of  Robert 
Atwood's  stock,  and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  conceded  that  the  parties  bound  on  the  bill  for  $7,500  are  all 
solvent,  and  that  the  name  of  the  indorser  on  the  remaining  $5,000 
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bill  was  forged,  and  that  the  indorser  remains  bound ;  but  whether 
he  is  solvent  or  not  does  not  appear.  Under  these  circumstances  the 
bank  claims  that  inasmuch  as  no  specific  application  of  the  proceeds 
of  the  sale  of  the  stock  was  made  in  the  judgment  or  otherwise,  it 
has  a  right  to  elect  to  which  of  the  bills  that  sum  shall  be  applied, 
and  now  claims  to  apply  it  to  the  $7,500  and  $5,000  bills  upon  which 
William  Atwood  is  not  bound,  and  this  presents  the  sole  question  in 
the  case. 

We  do  not  deem  it  necessary  to  enter  at  large  into  the  doctrine  of 
the  application  of  payments.  The  appellant  set  forth  in  its  cross- 
petition  all  the  bills,  and  claimed  the  benefit  of  its  statutory  lien  for 
the  security  of  each  of  them,  and  took  a  judgment  to  sell  for  the 
satisfaction  of  all.  There  was  but  one  lien  for  the  security  of  the 
several  debts ;  the  debts  were  of  equal  dignity,  and  as  matter  of  law 
each  bill  was  alike  secured  by  the  lien ;  and  as  the  appellant  asserted 
the  lien  as  a  security  for  the  payment  of  all  the  bills,  tlie  court  prop- 
erly treated  the  proceeds  of  the  sale  of  the  stock  as  a  payment  pro 
rata  on  all  the  bills.  It  may  be  that  the  appellant  might  have  elected 
to  enforce  its  lien  for  the  satisfaction  of  the  bills  upon  which  William 
Atwood  was  not  bound,  and  that  it  might  in  that  case  have  proved 
the  whole  of  the  bills  upon  which  he  was  bound  against  his  estate ; 
but  it  did  not  elect  to  pursue  that  course,  but  enforced  its  lien  for 
the  payment  of  all,  and  must  be  held  to  have  thereby  elected  to  apply 
the  proceeds  of  the  sale  pro  rata  upon  each  one.  It  seems  to  us  that 
for  these  reasons  the  judgment  must  be  affirmed. 

Ham  Pope,  for  appellant, 

Barr,  Goodloe  &  Humphrey,  for  appellee. 
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Lewis  Adkins  v.  Lewis  Meadows. 

Suit  in  Equity  to  Collect  Debts — Contents  of  Petition — Attachment. 
Where  a  creditor  seeks  in  equity  to  enforce  the  collection  of  a  debt 
he  must  allege  that  he  has  recovered  a  Judgment  in  person  against 
the  defendant  whose  property  he  seeks  to  attach,  that  the  judgment  is 
unpaid,  that  he  has  caused  execution  to  issue  on  his  judgment  directed 
to  the  county  where  the  judgment  was  rendered  or  in  which  the  de- 
fendant resides,  that  the  execution  was  placed  in  the  hands  of  the 
proper  officer  while  in  force,  and  that  it  had  been  returned  by  the 
officer  indorsed,  in  substance,  no  property  found. 

Exhaustion  of  Legal  Remedy. 

A  plaintiff  in  a  court  of  equity  seeking  to  attach  property  or  effects 
of  his  creditor  must  show  that  he  has  exhausted  his  ordinary  legal 
remedy  for  collecting  his  debt. 
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APPEAL.  PROM  WHITLEY  CIRCUIT  COURT. 

September  13,  1876. 

Opinion  by  Judge  Cofer  : 

The  petitions  in  these  cases,  when  tested  by  Sec.  474  of  the 
Chil  Code,  are  all  defective.  Such  a  petition  should  contain  the  fol- 
lowing allegations,  or  their  equivalents : 

(i)  That  the  plaintiff  has  recovered  a  judgment  in  person,  and 
against  the  defendant  whose  property  or  effects  he  seeks  to  attach. 

[2)  That  the  judgment  remains  in  whole  or  in  part  unsatisfied. 

(3)  That  the  plaintiff  has  caused  execution  of  fieri  facias  to  issue 
on  the  judgment  directed  to  the  county  in  which  the  judgment  was 
rendered,  or  in  which  the  defendant  resided.  (4)  That  the  execu- 
tion was  placed,  while  alive  and  in  force,  in  the  hands  of  the  proper 
officer.  (5)  That  it  had  been  returned  by  the  officer  indorsed,  in  sub- 
stance, no  property  found.  And  if  the  judgment  was  rendered  in  the 
county  in  which  the  suit  to  enforce  it  is  brought  the  suit  must  be 
in  the  court  from  which  the  execution  issued. 

The  judgment  sought  to  be  enforced  in  Meadows's  suit  was  ren- 
dered in  the  quarterly  court  of  Whitley  county,  and  the  only  execu- 
tion ever  issued  thereon  was  issued  from  that  court.  The  circuit 
court  of  Whitley  county,  therefore,  had  no  jurisdiction  of  Meadows's 
suit  under  Sec.  474,  and  we  need  not  notice  the  defects  in  his  peti- 
tion, until  we  come  to  consider  whether  the  court  had  jurisdiction  in- 
dependently of  the  statute.  If  he  desired  to  go  into  the  circuit  court 
to  enforce  the  judgment  by  subjecting  land  fraudulently  conveyed, 
or  to  which  the  debtor,  Adkins,  had  only  an  equitable  title,  he  should 
have  obtained  a  copy  of  the  judgment  and  proceeded  under  Sec. 
846  of  the  code  to  procure  an  execution  from  the  clerk  of  the  cir- 
cuit court,  and  upon  the  return  of  nulla  bona  on  such  an  execution 
the  circuit  court  would  have  had  jurisdiction. 

The  judgment  in  favor  of  Corch,  Cook  &  Holt  was  rendered  in 
the  Whitley  Circuit  Court,  and  it  is  alleged  that  an  execution  issued 
thereon  ^-as  returned  by  the  sheriff  of  Whitley  county,  indorsed  no 
property  found;  but  the  petition  fails  to  show  when  or  to  what 
county  it  issued,  or  that  it  came  to  the  hands  of  the  sheriff  while 
in  force.  Harp's  petition  is  subject  to  the  same  objections.  We  then 
proceed  to  inquire  whether  the  petitions  or  any  of  them  are  suffi- 
cient as  in  the  nature  of  creditors'  liens,  when  tested  by  the  rules  of 
cquit)'. 

Before  the  adoption  of  the  code  there  was  a  well-established  chan- 
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eery  jurisdiction  which  might  be  invoked  by  a  creditor  in  order  to 
attain  a  discovery,  and  to  subject  to  tb«  satisfaction  of  the  judgment 
equitable  interests  of  the  debtor  or  property  fraudulently  conveyed 
by  or  held  in  fraudulent  trust  for  him.  But  it  was  generally  if  not 
always  essential  to  the  jurisdiction  of  the  chancellor  in  such  a  case 
that  it  should  appear  from  the  bill  that  the  creditor  had  reduced  his 
demand  to  a  judgment  and  secured  a  return  of  nulla  bona,  in  other 
words,  that  legal  process  had  been  exhausted  and  reduced  to  in- 
solvency.  Bispham's  Equity,  469. 

The  plaintiffs  in  these  causes  did  not  show  that  they  had  exhausted 
the  ordinary  legal  remedy  for  collecting  their  debts.  They  did  not 
show  that  executions  which  might  have  been  levied  upon  land  had 
been  placed  in  the  hands  of  the  sheriff  of  Whitley  county,  while  in 
full  force,  and  been  returned  by  him  no  property  found,  and  Mead- 
ows failed  to  show  that  he  had  ever  obtained  an  execution  leviable 
upon  real  estate.  They  did  not  any  of  them  allege  in  terms  that  Ad- 
kins  had  no  property  or  that  he  had  not  sufficient  pn^erty  subject 
to  execution  to  satisfy  the  judgments,  but  it  is  evident  that  they  can 
make  such  allegation  and  we  will  treat  the  subject  as  if  they  had 
done  so.  Thus  treated  the  petitions  show  these  facts:  (i)  that 
Meadows  has  an  unsatisfied  judgment  of  the  Whitley  Quarterly 
Court,  and  holds  a  note  against  Lewis  Adkins ;  that  Corch,  Cook  & 
Holt  and  Harp  have  unsatisfied  judgments  of  the  Whitley  Circuit 
Court  against  him;  (2)  that  he  owns  no  property  subject  to  execu- 
tion out  of  which  their  debts  can  be  satisfied ;  and  (3)  that  after  the 
creation  of  the  debts  evidenced  by  the  judgments  and  note,  Adkins, 
without  consideration,  conveyed  several  hundred  acres  of  land  situ- 
ated in  Whitley  county  to  his  son-in-law,  J.  B.  Freeman,  with  the 
intention  to  hinder  and  defraud  his  creditors.  But  all  the  petitions 
fail  to  show,  by  the  highest  and  best  evidence,  returns  of  nulla  bona, 
that  legal  process  would  be  ineffectual,  or  by  any  sort  of  evidence 
that  such  process  has  been  exhausted. 

The  question  to  be  decided  then,  is,  can  a  creditor  who  has  reduced 
his  debt  to  judgment  but  has  not  had  a  return  of  nulla  bona  on  an  ex- 
ecution issued  thereon,  come  into  a  court  of  equity  and  have  a  fraud- 
ulent conveyance  by  the  debtor  set  aside,  upon  an  allegation  that  the 
debtor  has  no  property  subject  to  execution  out  of  which  the  judg- 
ment can  be  satisfied?  If  this  question  be  answered  in  the  affirmative 
then  the  further  question  will  arise  on  account  of  the  note  held  by 
Meadows,  whether  such  relief  can  be  attained  without  first  recover- 
ing judgment  for  the  debt. 
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Proceedings  such  as  this  are  merely  in  aid  of  the  common-law 
courts,  and  like  other  purely  equitable  remedies  can  only  be  resorted 
to  when  the  party  complaining  is  without  remedy  at  law.  This  has 
always  been  one  of  the  fundamental  rules  of  courts  of  equity,  and  it 
has  been  so  often  decided  by  this  court  that  a  creditor  cannot  come 
into  equity  to  set  aside  a  fraudulent  conveyance  until  he  has  ob- 
tained a  judgment  and  return  of  nulla  bona  that  we  need  not  do  more 
than  refer  to  the  cases.  Gilpin  v,  Davis,  2  Bibb  416;  Sharp  v.  Wick- 
Hire,  3  Litt.  10 ;  McKinley  v.  Combs,  i  T.  B.  Mon.  105 ;  Wickliffes  v. 
Lyon,  5  J.  J.  Marsh.  84;  Poague  v.  Boyce,  6  lb.  70;  Moffat  v.  Ing- 
ham, 7  Dana  495 ;  Halbert  v.  Grant,  4  Mon.  580. 

It  is  insisted  for  the  appellants  that  as  no  attachments  were  sued 
cut  and  levied  on  the  land,  the  plaintiffs  acquired  no  lien  by  their 
suits  to  set  aside  the  conveyance.  Such  a  proceeding  is  against  the 
land  itself,  and  creates  a  lien  from  the  commencement  of  the  suit, 
and  when  there  are  separate  suits  commenced  at  different  times  the 
plaintiffs  will  be  entitled  to  priority  in  the  order  in  which  their  suits 
were  commenced.   Moffat  v.  Ingham,  supra. 

Personal  judgments  were  rendered  against  Adkins,  not  only  for 
the  note  held  by  Meadpws,  but  for  the  amount  of  his  judgment  in 
the  quarterly  court;  and  judgments  were  also  rendered  for  the 
amount  of  the  former  judgments  of  Corch,  Cook  &  Holt,  and  of 
Harp.  We  see  no  reason  for  reversing  the  personal  judgment  on  the 
notes,  but  the  judgments  for  the  amounts  for  which  the  several 
plaintiffs  already  had  judgment  were  erroneous.  They  have  two  per- 
sonal judgments  in  force  for  the  same  debt.    Corch,  Cook  &  Holt 
and  Harp  may  have  leave  to  amend  their  petitions  so  as  to  make 
them  conform  to  the  law  as  herein  indicated,  but  as  a  return  of  nulla 
bona  upon  an  execution  issued  from  the  quarterly  court  will  not 
authorize  a  suit  in  equity  in  the  circuit  court  of  the  same  county, 
under  Sec  474,  or  a  suit  in  the  nature  of  a  creditor's  bill,  so  much 
of  Meadows's  petition  as  seeks  to  set  aside  the  deed  and  subject  the 
land  conveyed  by  it  should  be  dismissed,  unless  some  one  of  the 
other  creditors  shall  so  amend  his  petitions  as  to  show  a  right  accord- 
ing to  the  principles  herein  announced  to  subject  the  land  for  fraud 
in  the  conveyance  to  Freeman,  in  which  case  Meadows's  and  any 
other  creditor  may  be  allowed  to  come  in  and  set  up  their  debts,  for 
if  the  conveyance  is  fraudulent  as  to  one  it  is  so  as  to  all,  and  all 
may  come  in  when  one  has  shown  a  case  entitling  him  to  avoid  the 
deed. 
It  does  not  appear  that  process  upon   Gatliffe's   cross-petition 
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against  his  co-defendants,  Adkins  and  Freeman,  was  ever  served  on 
them,  or  tliat  they  ever  appeared  to  it,  and  GatlifFe's  judgment  is 
void.  The  counsel  for  the  appellant  insist  that  Adkins  is  entitled  to 
a  homestead  exemption  in  the  land,  covered  by  the  alleged  fraudu- 
lent deed.  The  deed  is  not  in  the  record  and  it  does  not  appear 
whether  Adkins's  wife,  if  he  had  one,  united  in  the  deed  or  not.  If 
he  had  a  wife  and  she  joined  in  the  deed  in  such  way  as  to  pass  the 
entire  estate  in  the  land,  the  deed,  although  invalid  as  to  creditors, 
if  fraudulent,  is  nevertheless  valid  as  to  the  grantors,  and  the  home- 
stead passed  to  Freeman  with  the  residue  of  the  land.  If,  however, 
Adkins,  at  the  time  of  making  the  conveyance,  was  entitled  to  a 
homestead,  and  his  deed  was  such  as  to  pass  the  whole  estate  to 
Freeman,  Freeman  will  be  entitled,  in  case  the  deed  is  finally  held 
to  be  fraudulent,  to  have  the  value  of  a  homestead  set  off  to  him  out 
of  the  land  or  to  receive  it  in  money  out  of  the  proceeds  of  the  sale. 
Lisby  V.  Perry,  6  Bush  515 ;  Kuezran  v.  Speaker,  11  lb.  i. 

The  judgments  are  all  reversed,  except  the  personal  judgment  in 
favor  of  Meadows  against  Adkins  on  the  note,  and  the  cause  is  re- 
manded for  further  proceedings.  Unless  the  petitions  are  amended 
within  a  reasonable  time  the  causes  should  be  dismissed.  If  the 
exhibits  referred  to  in  the  various  pleadings  had  been  filed,  and  more 
care  had  been  bestowed  by  counsel  upon  the  preparation  of  these 
causes,  and  by  the  clerk  in  making  out  the  transcript,  much  labor  on 
the  part  of  the  court  and  considerable  delay  in  the  final  determina- 
tion of  the  cause  would  have  been  avoided. 

Smith  &  Watkins,  for  appellant. 

John  L.  Scott,  for  appellee. 


Nelson  Neal  v.  City  of  Louisville. 

Taxes — Mode  of  Enforcing  Collection  of  Taxes  in  Louisville. 

The  city  charter  of  Louisville  prescribes  a  specific  mode  for  the  col- 
lection of  taxes  and  the  sale  of  real  estate,  when  necessary,  and  the 
mode  prescribed  excludes  all  other  modes. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  14,  1876. 

Opinion  by  Judge  Cofer: 

These  are  appeals  from  judgments  of  the  Louisville  Chancery 
Court  in  favor  of  the  city  for  taxes,  and  for  the  sale  of  the  real  es- 
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tate  of  the  appellants  to  satisfy  the  judgments.  The  cases  are  in  all 
respects  similar  to  the  case  of  Johnston  v.  City  of  Louisville,  11 
Bush  527,  in  whidi  we  held  that  the  city  charter  prescribed  a  spe- 
cific and  effective  mode  for  recovering  the  payment  of  taxes  by  sale 
of  real  estate  when  necessary,  and  that  this  excluded,  by  implica- 
tJoQ,  every  other  mode  of  coercing  payment,  and  therefore  that  no 
action  could  be  maintained  for  the  collection  of  taxes  unless  it  were 
made  to  aq>pear  that  in  the  particular  case  the  charter  mode  could 
not  be  made  effectual. 

In  an  elaborate  and  learned  argument  counsel  for  the  city  insist 
that  die  conclusion  re9x:hed  in  that  case  cannot  be  sustained  upon 
other  principle  or  authority,  and  ask  us  to  reverse  that  opinion. 

It  is  conceded  that  "If  the  charter  gives  to  the  municipal  corpora- 
tion a  specific  and  complete  remedy  for  the  collection  of  taxes,  as  by 
distress  and  sale  of  property,  this  will  ordinarily  be  r^^ded  as  ex- 
cluding by  implication  the  right  to  resort  to  any  other  mode  of  en- 
forcing the  tax."  But  counsel  argue  that  while  this  principle,  recog- 
nized and  acted  upon  in  the  case  supra,  is  a  sound  one,  there  was 
error  in  its  application  because  the  remedy  for  enforcing  the  pay- 
ment of  taxes  given  to  the  city  of  Louisville  by  its  charter  is  not 
full,  complete  and  adequate. 

We  need  not  repeat  and  will  not  attempt  to  add  to  the  argument 
there  made  to  prove  that  the  charter  gives  ample  power  to  levy  upon 
and  sell  real  estate  for  the  payment  of  taxes  due  to  the  city.  As  we 
then  said  there  is  no  express  direct  authority  in  the  charter  to  con- 
vey real  estate  sold  for  taxes,  and  power  to  convey  does  not  result 
from  a  simple  power  to  sell.  But  the  charter  does  empower  the 
general  council  to  provide  by  ordinance  for  the  ccmveyance  of  the 
•e^  title,  and  we  held  and  still  hold  that  this  is  sufficient.  It  is  not 
necessary  that  the  details  of  the  mode  of  collection  should  be  in  the 
charter,  and  that  it  should  provide  ready  to  the  hands  of  the  city 
JTovemment  a  perfect  remedy  for  collecting  its  taxes  under  which 
the  taxes  may  be  collected  without  any  action  on  the  part  of  the  citji. 
It  is  enough  if  the  charter  specifies  the  mode  or  empowers  the  city 
le^slaturc  to  do  so. 

The  charter  need  not  prescribe  the  mode  of  assessment,  nor  need 
It  name  a  person  or  officer  to  make  the  assessment  or  to  collect  the 
taxes,  but  may  simply  empower  the  city  government  to  do  so.  The 
cit>'  government,  being  invested  with  power  by  its  own  action  to 
supply  whatever  is  necessary  to  a  complete  remedy  for  coercing  the 
pajTnent  of  taxes,  would  be  deemed  to  have  such  remedy,  and  can- 
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not,  by  neglecting  or  refusing  to  exercise  powers  which  it  pos- 
sesses, entitle  itself  to  an  additional  or  different  remedy  from  that 
to  which  it  would  have  been  entitled  if  it  had  chosen  to  exercise  the 
powers  granted  to  it. 

If  a  city  is  authorized  by  its  charter  to  levy  taxes  and  to  appoint 
a  collector,  and  power  is  given  to  the  collector  thus  provided  for  to 
levy  upon  and  sell  and  convey  property  in  satisfaction  of  such  taxes, 
it  would  hardly  be  contended  that  the  city  might  neglect  to  appoint 
a  collector  and  then  sue  for  taxes  on  the  ground  that  it  had  no  com- 
plete remedy.  Yet  this  is  substantially  one  of  the  grounds  assumed 
for  the  city  in  these  cases.  It  is  contended  with  emphasis  that  **the 
right  of  a  municipal  corporation  to  coerce  the  payment  of  taxes  by 
action  will  by  implication  be  denied  only  on  the  existence  of  three 
conditions:  First,  where  the  statute  itself  prescribes  a  mode  for 
the  collection  of  taxes;  second,  where  the  mode  prescribed  is  spe- 
cific; and,  third,  where  the  mode  prescribed  is  full,  complete,  and 
adequate."  We  think  it  is  sufficient  if  the  charter  prescribes  an 
:..  v\  -\  i  effectual  specific  remedy,  or  empowers  the  city  to  do  so,  and  that  the 
.  i '  ^  -* -gratit  to  the  general  council  of  power  to  provide  for  the  conveyance 
•  -  ,, .  /  *of  ireil  estate  ^oid  for  t^xes,.  when  taken  in  connection  with,  the  ex- 
'  ^^r.:     ''j^r^^gigi^  and  sell  such  property,  renders 

.'-  ^  the /enlfedy  c<>na'plet.e;  gmd  i^^  implication  a  denial  of  the  right  to 
resort  to  aiiy.  other .modr..    *    '  ' 

If,  as  counsel  suggests,  it  may  ttim  out  that  the  ordinance  passed 
to  empower  the  city  auditofv  to  cbnvey  is  defective,  or  was  not  le- 
gally passed,  and,  consequently,  that  a  conveyance  made  under  it  is 
null,  it  will  result  not  from  a  defect  in  the  power  of  the  general 
council  or  an  imperfection  or  lack  of  completeness  in  the  remedy 
prescribed  by  the  charter  or  authorized  to  be  prescribed  by  the  city, 
but  from  a  defective  execution  of  the  power  by  the  city  government. 
It  might  with  precisely  the  same  foundation  in  reason  be  argued 
that  a  remedy  by  distress  and  sale  is  imperfect  because  the  collector 
jpsiy  make  a  defective  levy  or  a  sale  so  irregular  as  to  be  void,  and 
therefore  the  remedy  provided  is  inc(Mnplete  or  ineffectual.  A  rem- 
edy is  complete  which  gives  all  the  power,  authority  and  agencies 
necessary  to  enforce  the  right  for  which  the  remedy  .is  given,  and 
the  liability  to  miscarriages  in  the  prosecution  of  the  remedy,  through 
oversight  or  inadvertence  on  the  part  of  those  charged  with  its  en- 
forcement, cannot  be  treated  as  defects  in  the  remedy  itself. 

We  did  not  mean  in  the  opinion  in  Johnston's  case  to  leave  it  in 
doubt  whether  the  auditor  could  legally  convey  under  a  valid  otdi- 
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nance.  We  meant  and  now  mean  to  say  that  if  the  general  council 
has  properly  executed  the  power  given  to  it  by  Sec.  60  of  the  char- 
ter, to  provide  for  the  conveyance  of  real  estate,  the  auditor's  deed 
will  be  valid,  and  if  the  sale  in  pursuance  of  which  he  conveys  was 
valid  his  deed  properly  executed  will  invest  the  grantee  with  title. 

Many  other  objections  are  urged  against  the  remedy  provided  by 
the  charter  for  the  purpose  of  proving  that  it  is  not  complete,  but  it 
would  extend  this  opinion  too  much  to  take  them  up  and  discuss 
them  seriatim.  It  will  suffice  to  say  that  they  all  relate  rather  to  the 
efficiency  of  the  remedy  than  to  its  completeness.  It  may  be  that  in 
some  instances  the  prescribed  remedy  is  not  the  best  that  could 
have  been  devised  and  that  it  will  prove  burthensome  and  inefficient, 
but  if  pursued  it  will  generally,  if  not  always,  prove  effectual ;  and 
in  those  cases  where  it  will  not,  if  there  be  such,  we  entertain  no 
doubt,  and  we  so  stated  in  Johnston's  case,  but  that  the  city  may 
maintain  an  action  to  collect  taxes  which  cannot  be  otherwise  col- 
lected. 

At  its  last  session  the  general  assembly  passed  an  act  to  amend 
the  charter  of  Louisville,  the  sixth  section  of  which  provides  that 
"For  all  taxes  now  (then)  due  the  city  of  Louisville  it  shall  be  law- 
ful for  the  back  tax  collector  or  other  officer  or  agent  to  be  desig- 
nated by  the  general  council  of  said  city,  in  the  name  of  the  city  of 
Louisville,  to  cause  to  be  instituted  in  the  Louisville  Chancery  Court 
suits  for  the  collection  thereof,  and  to  prosecute  the  same  to  final 
judgment  according  to  the  rules  and  practice  of  said  court."  This  act 
was  passed  not  only  after  the  judgments  in  these  causes  were  ren- 
dered, but  after  the  records  had  been  filed,  and  while  these  appeals 
were  pending  in  this  court. 

Counsel  for  the  city  insist  that  the  foregoing  section  so  retroacts 
that,  although  we  may  adhere  to  the  opinion  in  the  Johnston  v. 
Louisville,  we  ought  to  affirm  these  judgments  because  the  city  now 
has  a  right  of  action  for  the  same  matter  sued  for  in  these  cases. 

We  cannot  yield  our  assent  to  that  position.  The  error  in  the 
judgments  is  not  in  respect  to  some  mere  matter  of  practice,  but  is 
radical  and  reaches  the  very  foundation  of  the  action.  The  city  hav- 
ing at  the  time  no  cause  of  action  against  the  appellant  we  are  un- 
able to  perceive  how  it  was  possible  for  an  act  of  the  legislature 
subsequently  passed,  even  if  so  intended,  to  retroact  so  as  to  eradi- 
cate the  error  in  the  records  by  giving  a  right  of  action  now  which 
is  to  be  treated  as  existing  before  the  act  creating  it  was  passed. 
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Judgment  reversed  and  causes  remanded  with  directions  to  dis- 
miss the  petitions. 
Buford  Twyman,  for  appellant,    H.  M.  Lane,  for  appellee. 


J.  H.  Holmes  &  Co.  v,  Morris  &  Reid. 

Contract  for  Sale  of  Goods— -Rescission. 

The  vendor  of  goods  which  the  buyer  refuses  to  accept  according  to 
the  terms  of  his  contract  may  elect  to  treat  the  contract  as  rescinded 
and  the  goods  as  his  own  and  recover  the  difference  between  the  con- 
tract  price  on  the  day  and  at  the  place  of  delivery,  or  he  may  retain 
the  goods  for  the  vendee  and  recover  the  whole  price,  or  he  may  sell 
them  with  due  precaution  for  the  account  of  the  vendee  and  recover 
the  deficit. 

Principal  and  Agent. 

A  principal  in  default  who  refuses  when  called  upon  to  perform  his 
contract  and  fails  to  give  directions  to  his  agent  as  to  the  disposition 
he  desires  to  have  made  of  goods  in  the  hands  of  the  agent,  cannot  be 
heard  to  insist  that  the  agent  was  in  default  in  not  doing  that  which 
the  principal  neglected  to  direct  him  to  do. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  15,  1876. 

Opinion  by  Judge  Cofer  : 

In  December,  1870,  Fears,  Bartly  &  Co.,  provision  brokers  doing 
business  in  Louisville,  Kentucky,  purchased  of  Beatty,  Trobridge  & 
Co.,  through  Morris  &  Reid,  provision  brokers  doing  business  in  Cin- 
cinnati, Ohio,  205,000  pounds  clear  rib  bacon  at  11  cents  per  pound, 
to  be  delivered,  at  buyer's  option,  in  the  month  of  Februar}'  there- 
after, upon  fifteen  days  notice.  By  the  terms  of  the  purchase  the 
buyers  were  to  deposit  with  the  sellers  a  margin  of  two  cents  per 
pound  on  the  amount  of  the  purchase. 

At  the  time  of  making  the  purchase,  Morris  &  Reid,  although 
th^y  knew  Fears,  Bartly  &  Co.  were  brokers,  and  therefore  supposed 
that  they  were  purchasing  for  customers,  did  not  know  for  whom, 
and  therefore  must  have  regarded  Fears,  Bartly  &  Co.  as  their  prin- 
cipals. But  during  the  month  of  February  they  received  inforn»atiori 
from  Fears,  Bartly  &  Co.,  that  60,000  pounds  of  their  purchase  was 
for  account  of  Joseph  Roberts  of  Macon,  Georgia,  and  requesting 
them,  if  convenient,  to  have  the  contract  of  purchase  drawn  up  in 
his  name.    That  request  was  complied  with,  and  a  written  memo- 
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randum  was  taken  from  Beatty,  Trobridge  &  Co.,  reciting  the  sale 
of  60,000  pounds  of  bacon  to  Morris  &  Reid  for  account  of  Fears, 
Bartly  &  Co.,  for  account  of  Joseph  Roberts.  That  contract  bears 
date  December  21,  1870,  and  was  assigned  by  Roberts  to  the  appel- 
lants, J.  Holmes  &  Co.,  February  i,  1871. 

February  20,  Fears,  Bartly  &  Co.  wrote  to  Morris  &  Reid  that 
Roberts  had  transferred  his  contract  to  J.  Holmes  &  Co.,  who  wished 
the  bacon  disposed  of  as  follows:  "Ship  on  the  28th  inst.  16,000 
lbs. ;  carry  thirty  days  on  above  terms  16,000  pounds ;  carry  60  days 
on  above  terms,  28,000  pounds."  Morris  &  Reid  wrote  to  Fears, 
Bartly  &  Co.,  agreeing  to  the  terms  proposed,  and  Fears,  Bartly  & 
Co.  immediately  gave  notice  thereof  to  J.  Holmes  &  Co. 

Prior  to  this  time  and  while  Morris  &  Reid  were  uninformed  as 
to  the  persons  for  whom  Fears,  Bartly  &  Co.  had  purchased,  Rob- 
erts deposited  with  Fears,  Bartly  &  Co.  $1,200,  being  margin  of  two 
cents  per  pound  upon  his  purchase  of  60,000  pounds,  and  Fears, 
Bartly  &  Co.  had  deposited  with  Morris  &  Reid  the  sum  of  $4,100, 
being  margin  on  the  purchases  made  by  the  latter  for  the  former. 
But  Fears,  Bartly  &  Co.  gave  no  directions  to  Morris  &  Reid  as  to 
the  application  of  the  money,  and  do  not  appear  to  have  informed 
them  that  any  portion  of  it  was  to  be  placed  to  the  credit  of  Rob- 
erts or  J.  Holmes  &  Co.,  or  to  be  applied  to  that  particular  contract. 

The  16,000  pounds,  ordered  to  be  shipped  February  28,  was 
shipped  to  the  order  of  Fears,  Bartly  &  Co.,  and  the  invoice  and  bills 
of  lading  were  transmitted  to  them.  Fears,  Bartly  &  Co.,  being  then 
indebted  to  Morris  &  Reid,  drew  upon  them  for  the  full  price  of  the 
shipment  for  J.  Holmes  &  Co.,  without  deducting  anything  on  ac- 
count of  margin,  and  Fears,  Bartly  &  Co.,  drew  upon  J.  Holmes  & 
Co.,  in  the  same  way,  and  their  draft  was  paid  without  complaint  or 
objection. 

Morris  &  Reid,  as  they  had  agreed,  received  the  residue  of  the 
60,000  pounds  purchase  of  Roberts  to  be  carried  for  J.  Holmes  & 
Co.,  and  advanced  upon  it  nine  cents  per  pound.  At  the  expiration 
of  the  thirty  days  for  which  they  were  to  carry  16,000  pounds  of 
that  residue,  by  the  orders  of  Fears,  Bartly  &  Co.,  they  shipped  that 
quantity  directly  to  J.  Holmes  &  Co.,  and  drew  upon  them  for  the 
price  and  charges,  less  two  cents  per  pound  margin,  for  which  they 
Slave  credit.  J.  Holmes  &  Co.  paid  that  draft  without  objection,  so 
far  as  related  to  the  credits  for  margin,  and  Morris  &  Reid  do  not 
seem  to  have  known  or  to  have  learned  until  some  time  afterward 
that  Fears,  Bartly  &  Co.  had  not  credited  the  margin  on  th«e  first 
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shipment  of  16,000  upon  their  draft  upon  J.  Holmes  &  Co.,  on  ac- 
count thereof. 

The  price  of  clear  rib  bacon  having  declined  to  about  9^  cents, 
Morris  &  Reid,  about  the  7th  of  April,  informed  J.  Holmes  &  Co. 
that  their  margin  was  exhausted,  and  called  upon  them  to  "put  up", 
an  additional  margin  of  one  cent  per  pound  on  the  28,000  remaining 
in  store  and  being  "carried,"  and  informed  them  that  unless  that 
was  done  they  would  sell  the  bacon.  To  this  J.  Holmes  &  Co.  re- 
sponded, by  telegraph,  denying  that  their  margin  was  exhausted, 
and  claiming  that  they  had  in  the  hands  of  Morris  &  Reid  the  sum 
of  $880,  that  being  the  residue  of  the  $1,200  deposited  by  Roberts 
on  the  contract,  after  deducting  the  sum  of  $320,  credited  by  Mor- 
ris &  Reid  upon  the  second  shipment  of  16,000  pounds. 

On  the  8th,  12th,  14th  and  22nd  of  April,  Morris  &  Reid  wrote 
assigning  the  sending  forward  of  additional  margin.  April  12th,  J. 
Holmes  &  Co.  wrote  to  Morris  &  Reid,  but  we  do  not  find  the  letter 
in  the  record.  In  their  answer  to  that  letter  dated  the  14th,  Morris 
&  Reid  say  they  hSid  only  received  from  Fears,  Bartly  &  Co.  $560, 
on  account  of  the  bacon. 

This,  however,  is  evidently  a  mistake,  if  they  meant  that  that  was 
all  they  had  received  on  the  entire  lot,  for  they  gave  credit  on  the 
second  shipment  of  16,000  pounds  for  $320,  and  in  this  account  sales 
of  the  remaining  28,000  pounds  for  $560,  making  in  all  $880;  and 
if  Fears,  Bartly  &  Co.  had  given  credit  on  the  first  shipment,  as  they 
should  have  done,  for  $320,  margin  on  that  lot,  the  whole  amount 
deposited  by  Roberts  would  have  been  accounted  for.  J.  Holmes  & 
Co.  knew  they  had  not  received  the  credit  on  that  shipment  to  which 
they  were  entitled,  and  the  error  was  subsequently  acknowledged  by 
Fears,  Bartly  &  Co.  In  a  letter  to  J.  Holmes  &  Co.,  dated  April  22, 
they  say:  "We  telegraphed  you  today  to  send  draft  for  margins. 
*  *  *  Please  find  our  60  days  note,  $320,  for  balance  due.  Our 
bookkeeper  thought  until  now  that  the  whole  of  the  $1,200  was 
placed  at  Cincinnati.  We  now  discover  it  was  not.  We  have  no 
money  to  pay  it  up."  This  letter  seems  to  have  been  read  in  evi- 
dence without  objection,  and  is  wholly  unexplained,  and  when  con- 
sidered in  connection  with  the  failure  of  the  members  of  the  firm 
of  J.  Holmes  &  Co.  to  testify  in  this  case,  is  not  without  significance. 

The  margin  advanced  by  Roberts  went  into  the  hands  of  Fears, 
Bartly  &  Co.  as  his  agents.  It  is  not  shown  that  it  ever  went  into 
the  hands  of  Morris  &  Reid,  and  if  it  did,  it  was  placed  there  with- 
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out  any  notice  to  them  that  it  belonged  to  Roberts  or  any  one  else 
beside  Fears,  Bartly  &  Co. 

J.  Holmes  &  Co.  do  not  appear  to  have  replied  to  the  letter  pur- 
porting to  enclose  Fears,  Bartly  &  Co.'s  note  for  the  deficit.  Under 
the  circumstances  of  the  case  that  letter  would  seem  to  demand  some 
explanation.  It  certainly  would  have  presented  Holmes  &  Co.  in 
a  better  attitude  on  the  record  if  they  had  shown  either  that  that 
n -xe  never  came  to  hand,  or  if  it  did,  that  they  had  declined  to  ac- 
cept and  had  returned  it  to  the  makers. 

If  they  received  and  kept  that  note,  as  from  their  silence  we  think 
we  are  forced  to  conclude  they  did,  it  is  a  virtual  confession  that 
Morris  &  Reid  have  accounted  for  all  the  money  advanced  by  Rob- 
erts for  which  they  are  liable.  But  aside  from  that,  Fears,  Bartley 
i  Co.  were  the  agents  of  Roberts,  and  he  and  his  transferee  must 
look  to  them,  unless  they  can  trace  the  money  into  the  hands  of  Mor- 
ris &  Reid  and  show  a  state  of  case  which  made  it  their  duty  to 
hold  it  as  margin  on  the  60,000  pounds  as  purchased  for  Roberts. 
There  is  nothing  in  the  record  to  show  that  Morris  &  Reid  were 
under  any  such  duty,  and  the  letter  of  Fears,  Bartly  &  Co.  just 
referred  to  tends  strongly  to  show  that  the  money  in  fact  never 
came  to  the  hands  of  Morris  and  Reid  at  all ;  and  it  is  entirely  cer- 
tain that  if  it  did,  it  came  to  their  hands  as  the  money  of  Fears, 
Ranly  &  Co.,  and  not  as  belonging  to  Roberts  or  J.  Holmes  &  Co. 

It  seems  to  us,  therefore,  that,  so  far  as  the  defense  was  based  on 
the  ground  that  Morris  &  Reid  had  received  $1,200  of  Roberts's 
mone>',  and  were,  on  that  account,  bound  to  credit  J.  Holmes  &  Co. 
*"ith  that  amount,  the  appellants  failed  to  make  out  their  case. 

It  is  next  contended  that  Fears,  Bartly  &  Co.  were  not  the  agents 
of  Roberts  to  make  purchases  for  him,  and  that  they  were  not  the 
agents  of  J.  Holmes  &  Co.  The  exact  character  of  the  agreement 
between  Roberts  and  Fears,  Bartly  &  Co.  is  not  disclosed  by  the 
record,  and  can  only  be  ascertained  from  circumstances  and  the 
course  of  dealings  between  them  and  J.  Holmes  &  Co. 

Fears,  Bartly  &  Co.  were  provision  brokers.  To  buy  for  customers 
was  a  large  part  of  their  regular  business,  and  the  contract  accepted 
l>y  Roberts,  and  assigned  by  him  to  J.  Holmes  &  Co.,  shows  that  they 
<lid  not  sell  the  bacon,  but  bought  it  for  account  of  Roberts.  The  ac- 
ceptance of  that  contract  is  conclusive  evidence  that  Fears,  Bartly 
«  Co.  were  Roberts's  brokers,  and  as  such  made  the  purchase  for 
him,  and  the  conclusion  from  the  fact  that  his  acting  in  the  capacity 
01  broker  was  acquiesced  in  is,  that  they  were  employed  so  to  act,  and 
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were  his  agents,  and  J.  Holmes  &  Co.  having  taken  a  transfer  of 
that  contract  cannot  now  be  heard  to  say  they  were  not  Roberts's 
agents. 

Fears,  Bartly  &  Co.  wrote  to  Morris  &  Reid  informing^  them 
what  disposition  J.  Holmes  &  Co.  desired  to  have  made  of  the  bacon. 
Upon  receiving  Morris  &  Reid's  answer,  accepting  the  terms  pro- 
posed, Fears,  Bartly  &  Co.  wrote  to  J.  Holmes  &  Co.,  under  date  of 
February  22,  as  follows :  "Your  favor  14th  inst.  received  and  noted. 
We  have  arranged  to  have  your  C.  R.  bacon  carried  on  the  follow- 
ing terms,"  etc.  March  ist.  Fears,  Bartly  &  Co.  wrote  to  J.  Holmes, 
enclosing  invoice  of  44,000  pounds  of  bacon,  whidi  invoice  is  headed 
thus : 

"Bought  by  Fears,  Bartly  &  Co.,  General  Brokers.  For  account 
of  Messrs.  J.  Holmes  &  Co.,  Macon,  Ga." 

There  is  other  evidence  in  the  record  quite  as  convincing  as  that 
cited,  but  we  deem  that  already  adverted  to  ample  to  show  that 
Fears,  Bartly  &  Co.  were  the  recognized  agents  of  J.  Holmes  &  Co. 
after  they  became  the  owners  of  the  contract  made  with  Roberts, 
and  that  they  never  regarded  Fears,  Bartly  &  Co.  in  any  other  light 
than  as  their  brokers. 

It  is  agreed,  however,  that  Fears,  Bartly  &  Co.,  and  Morris  & 
Reid  were  partners,  and,  therefore,  whether  the  margin  paid  to  the 
former  ever  came  to  the  hands  of  the  latter  so  as  to  charge  them 
on  the  groimd  that  it  was  their  duty  to  see  to  its  application  as  a 
credit  on  the  price  of  the  bacon  or  not,  they  must  look  to  Fears, 
Bartly  &  Co.,  and  not  to  J.  Holmes  &  Co. 

There  are  several  satisfactory,  and  as  it  seems  to  us  very  obvious, 
answers  to  this  position.  In  the  first  place,  as  we  have  already  seen. 
Fears,  Bartly  and  Co.  failed  to  credit  the  price  of  the  first  shipment 
with  any  part  of  the  margin  "put  up"  by  Roberts,  but  drew  for  the 
whole  price,  which  Holmes  &  Co.  paid  without  objection.  They 
knew  what  margin  had  been  put  up  and  what  credit  ought  ta  have 
been  given  on  that  account,  and  acquiesced,  without  objection  or  re- 
monstrance, in  that  breach  of  duty  on  the  part  of  their  immediate 
agents.  Morris  &  Reid  were  ignorant,  so  far  as  this  record  shows, 
of  the  amount  of  margin  received  by  Fears,  Bartly  &  Co.,  and  were 
certainly  ignorant  of  their  failure  to  give  proper  credit  therefor  on 
the  first  shipment. 

In  the  second  place,  as  we  have  likewise  seen,  J.  Holmes  &  Co. 
have  received  the  note  of  Fears,  Bartly  &  Co.  for  the  deficit  they  are 


1876.]  Holmes  &  Co.  v,  Morris.  137 

now  attempting  to  charge  to  Morris  &  Reid,  and  do  not  show  that 
they  have  returned  it,  or  indeed  that  it  has  not  been  collected. 

In  the  third  place  the  agreement  made  at  their  instance  with  Mor- 
ris &  Reid  to  store  and  carry  the  residue  of  the  bacon  not  shipped 
February  28th,  was  a  new  contract  which  bound  them  to  pay  Morris 
&  Reid  in  full  for  the  bacon  embraced  by  that  contract.  They  have 
received  credit  on  the  whole  of  that  lot  for  two  cent.s  per  pound 
margin,  which  is  all  they  pretend  to  have  paid. 

The  margin  they  are  now  contending  for  should  have  been  cred- 
ited on  the  first  shipment,  and  having  acquiesced  in  the  failure  of 
Fears,  Bartly  &  Co.  to  give  them  a  credit  at  that  time  they  cannot 
cam-  it  over  and  charge  it  to  Morris  &  Reid,  who  had  no  connection 
with  or  knowledge  of  that  misappropriation,  but  must  pay  them  ac- 
cording to  the  terms  of  the  contract  to  store  and  carry.  Nor  can  they 
avoid  responsibility  on  the  grounds  so  plausibly  and  ingeniously 
urged  by  their  learned  counsel,  that  this  is  a  case  where  one  has  dealt 
with  an  agent  supposing  him  to  be  a  principal,  and,  having  discov- 
ered him  to  be  but  an  agent  can  only  charge  the  principal  subject 
to  the  principal's  equities  against  the  agent.  The  principle  contended 
for  is  undoubtedly  sound,  and  is  well  supported  by  authority,  but  it 
has  no  application  to  a  case  like  this. 

J.  Holmes  &  Co.,  with  a  knowledge  that  $320  of  their  margin  had 
been  withheld  and  not  credited  at  the  proper  time,  and  without  en- 
quiring whether  the  failure  to  credit  it  was  caused  by  Fears,  Bartly 
&  Co.,  or  by  Morris  &  Reid,  make  a  new  contract  with  the  latter,  by 
which  they  agree  to  pay  in  full  for  the  bacon  without  giving  them 
notice  that  they  made  any  claim  or  would  make  any  that  they  were 
entitled  to  credit  for  more  than  the  agreed  margin  of  two  cents  per 
pound,  upon  44,000  lbs.,  stored  and  carried  under  that  agreement. 

It  is  finally  contended  that  J.  Holmes  &  Co.  refused,  as  early  as 
April  7,  to  "put  up"  any  more  margin,  and  that  it  was  the  duty  of 
Morris  &  Reid,  as  soon  as  the  period  for  which  they  had  agreed  to 
store  and  carry  the  bacon  had  expired,  to  sell  it,  and  that  if  they  had 
done  so  there  would  have  been  no  loss,  and,  therefore,  that  they  can- 
not recover  for  a  loss  which,  according  to  this  view,  was  the  result 
of  their  own  breach  of  duty.  The  time  for  which  they  undertook  to 
store  and  carry  expired  May  i,  and  if  sale  had  then  been  made  the 
l*>ss,  if  an\thing,  would  have  been  less  than  the  sum  for  which  judg- 
ment was  finally  rendered.  It  is  therefore  necessar)'  to  decide 
whether  it  was  the  duty  of  Morris  &  Reid  to  make  sale  at  once. 

It  is  conceded  that  J.  Holmes  &  Co.  were  bound  to  keep  the  mar- 
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gin  good.  According  to  the  terms  of  the  contract  a  margin  of  two 
cents  per  pound  was  agreed  upon.  Morris  &  Reid  advanced  nine 
cents  per  pound,  which,  with  the  margin,  made  eleven  cents,  the 
purchase  price.  May  i  the  bacon  was  worth  9^4  cents,  and  it  there- 
fore required  an  additional  deposit  oi  1%  cents  per  pound  to  make 
the  margin  good,  but  Morris  &  Reid  only  demanded  one  cent.  We 
have  decided  that  Morris  &  Reid  only  had  in  their  hands  two  cents 
for  each  pound  they  were  then  storing  and  carrying,  whereas  they 
should  have  had  3J4  cents  per  pound. 

In  failing  to  make  their  margin  good,  J.  Holmes  &  Co.  violated 
their  contract,  and  Morris  &  Reid  had  a  right  at  once  to  sell  the 
bacon  for  their  account,  and  to  look  to  these  to  make  up  any  deficit 
that  might  exist.  But  the  question  is,  were  Morris  &  Reid  bound  to 
sell  immediately  upon  being  informed  that  Holmes  &  Co.  would 
furnish  no  more  margin  ? 

It  is  well  established  that  the  vendor  of  goods  which  the  buyer 
has  refused  to  accept  according  to  the  terms  of  the  contract  may  elect 
to  treat  the  contract  as  rescinded  and  the  goods  as  his  own  and  re- 
cover the  difference  between  the  contract  price  and  the  market  price 
on  the  day  and  at  the  place  of  delivery,  or  he  may  retain  the  goods 
for  the  vendee,  and  recover  the  whole  price,  or  he  may  sell  them  with 
due  precaution  for  the  account  of  the  vendee  and  recover  the  deficit. 

Morris  &  Reid  were  not  vendors,  but  held  the  grounds  as  agent 
for  J.  Holmes  &  Co.,  subject  to  their  lien  for  advances  and  charges, 
and  by  the  custom  of  merchants  unquestionably  had  a  right  to  sell 
within  a  reasonable  time  after  notice  to  their  principal  that  they 
would  do  so  unless  the  required  margin  was  put  up.  But  will  the 
principal  who  was  in  default  and  who  refused  when  called  upon  to 
perform  his  contract  and  failed  to  give  directions  to  his  agent  as  to 
the  disposition  which  he  desired  to  have  made  of  the  goods  be  heard 
to  insist  that  the  agent  was  in  default  in  not  doing  that  which  the 
principal  neglected  to  direct  him  to  do?  The  bacon  belonged  to  J. 
Holmes  &  Co. ;  they  knew  the  time  for  which  Morris  &  Reid  had 
agreed  to  carry  it  had  expired;  they  were  repeatedly  written  to 
to  furnish  more  margin,  which  they  declined  to  do ;  yet  they  failed  to 
indicate  what  thev  desired  done.  Under  such  circumstances  it  seems 
to  us  that  fair  dealing,  as  well  as  the  custom  of  merchants,  gave 
Morris  &  Reid  the  option  to  sell  the  goods  at  pleasure,  provided  they 
acted  in  that  respect  in  good  faith,  and  to  look  to  their  principals  for 
indemnity  in  case  there  should  be  a  deficit. 

There  is  no  hardship  in  such  a  rule,  while  there  might  be  great  in- 
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justice  in  the  rule  contended  for  by  J.  Holmes  &  Co.  If  the  prin- 
cf  al  fails  to  direct  what  disposition  the  agent  shall  make  of  the  prin- 
cipal's property  in  the  agent's  hands,  when  he  is  kept  constantly  in- 
formed of  the  condition  of  his  property  and  the  circumstances  sur- 
r:unding  the  agent,  upon  what  principle  shall  the  agent  be  required 
to  take  upon  himself  the  responsibility  of  acting  without  instruc- 
tions? If  Holmes  &  Co.  desired  to  have  the  bacon  sold  they  should 
tavc  directed  Morris  &  Reid  to  sell  it.  They  had  no  right  to  He  by 
in  silence  so  as  to  remain  in  a  position  to  take  the  benefits  of  an  ad- 
\^ce  in  the  market  without  taking  the  risk  of  a  decline.  As  long 
as  the  bacon  remained  in  the  hands  of  Morris  &  Reid,  Holmes  &  Co. 
had  a  right  at  any  time  to  pay  the  advances  and  charges  and  claim 
the  property,  and  if  they  are  right  in  the  position  now  assumed  that 
i:  w^is  Morris  &  Reid's  duty  to  sell  the  meat  as  soon  as  they  were 
inforaicd  that  no  more  margin  would  be  advanced,  then  Holmes  & 
Co.  were  in  a  position  to  claim  any  advantage  from  an  advance  in 
the  market  while  they  could  lose  nothing  in  case  of  a  decline. 

If  there  had  been  an  advance  they  could  have  paid  the  amount 
dae  and  compelled  the  delivery  of  the  bacon  to  them,  and  if  a  decline 
occurred  they  could  avoid  responsibility  by  insisting  that  it  was  the 
agent's  duty  to  sell  at  once,  and  that,  too,  when,  as  we  have  already 
decided,  the  first  breach  of  obligation  was  by  Holmes  &  Co.  The  law 
requires  agents  to  act  toward  their  principals  in  the  utmost  good 
taith,  and  it  equally  requires  good  faith  on  the  part  of  the  principal 
toward  the  agent,  and  will  no  more  sanction  a  speculation  by  the 
principal  at  the  expense  of  the  agent  than  by  the  agent  at  the  expense 
of  the  principal. 

There  is  no  pretense  either  that  Holmes  &  Co.  directed  Morris 
4  Reid  to  sell,  or  that  the  latter  were  guilty  of  bad  faith  in  not  sell- 
ing earlier ;  and  in  any  view  of  the  case  which  we  have  been  able  to 
take  we  are  of  the  opinion  that  the  judgment  is  right,  and  it  is  there- 
fore affirmed. 

J.  &  J.  Cladzvell,  Buford  Twyman,  for  appellants. 

J.  M.  Harlan,  for  appellees. 


ISHAM  TaLBOTT's  Adm'r  V,  ELIZABETH  DoWD,  ET  AL. 

Same  v,  Adam  McKenzie. 
Wharton  McKenzie  v,  A.  J.  Dudley's  Adm'r,  et  al. 

Ejectment. 

A  judgment  in  ejectment  settles  nothing  but  the  right  of  the  plain- 
tiff to  the  possession  of  the  premises  at  the  time  of  the  Institution  of 
the  action. 
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Writ  of  Execution — ^Adverse  Possession. 

Where  a  judgment  in  ejectment  was  rendered  in  1853  and  a  writ  of 
possession  issued  thereon  in  1871,  the  issuance  of  such  a  writ  was 
without  legal  vitality  as  against  persons  not  parties  to  the  ejectment 
suit,  whose  adverse  possession  had  ripened  into  perfect  title.  The  issu- 
ing of  such  a  writ  will  not  disturb  their  possession  or  title. 

APPEAL  FROM  GALLATIN  CIRCUIT  COURT. 

September  16,  1876. 

Opinion  by  Judge  Lindsay  : 

A  judgment  in  ejectment,  at  most,  but  settles  the  right  of  the 
plaintiff  therein  to  the  possession  of  the  premises  at  the  time  of  the 
institution  of  the  action.  It  may  be  that  it  destroys  any  claim  to  title 
in  the  defendant,  growing  out  of  or  depending  upon  the  lapse  of 
time  and  adverse  possession,  in  a  case  in  which  the  question  of  the 
ownership  of  the  fee  is  directly  involved,  up  to  and  including  the  day 
upon  which  the  judgment  is  rendered.  The  authorities  in  this  state 
do  not  go  to  the  extent  indicated.  Rice's  Heirs  v.  Lowan,  2  Bibb 
149;  Petty  V,  Malier,  15  B.  Mon.  591 ;  Smith  v.  Hornback,  4  Litt. 
232.  But  for  the  purposes  of  this  litigation  we  will  treat  the  filing  of 
the  mandate  of  this  court,  affirming  the  judgment  of  the  Gallatin 
Circuit  Court,  in  favor  of  Talbot's  lessor,  as  the  date  at  which  the 
appellant,  Wharton  McKenzie,  and  the  appellee,  Adam  McKenzie, 
may  claim  that  the  statute  commenced  to  run  in  favor  of  each  of 
them  respectively.  This  took  place  on  the  23d  day  of  September, 
1853.  The  writ  of  habere  facias,  the  execution  of  which  was  en- 
joined by  said  parties  and  by  the  appellee,  Elizabeth  Dowd,  issued  on 
the  1st  day  of  May,  1871.  The  period  intervening  between  these  two 
dates  is  more  than  seventeen  years. 

The  judgment  in  ejectment  does  not  in  any  way  affect  the  rights 
of  Mrs.  Dowd.  Neither  she  nor  any  one  through  whom  she  claims 
was  a  party  to  that  action,  and  she  did  not  enter  upon  the  possession 
of  the  premises  to  which  she  now  claims  title  pendente  lite.  It  was 
therefore  manifestly  correct  to  enjoin  the  execution  of  the  writ  of 
possession,  so  far  as  it  wgis  intended  to  operate  to  her  prejudice. 

But  it  is  claimed  as  to  the  other  parties  that  the  issuing  of  the  nu- 
merous writs  of  possession  prevented  the  running  of  the  statute  in 
their  favor.  An  examination  of  the  returns  on  those  writs  shows  that 
none  of  them  were  sued  out  for  the  purpose  of  being  executed  against 
the  parties  to  this  litigation.  The  attorney  for  the  executors  of  Tal- 
bot directed  the  sheriffs  not  to  execute  the  first  writ  as  to  either  of 
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them.  The  succeeding  five  writs  do  not  seem  to  have  been  placed  in 
the  hands  of  the  sheriflf  at  all.  The  seventh  writ  was  hot  executed  be- 
cause there  was  no  person  present  to  receive  the  possession  of  the 
land.  Some  of  the  succeeding  thirteen  writs  seem  to  have  been 
placed  in  the  hands  of  the  sheriff,  but  most  of  them  were  delivered 
10  the  attorney  for  the  plaintiffs  in  the  judgment. 

It  is  evident  that  there  was  no  attempt  to  oust  either  of  the  Mc- 
Kenzies  from  the  possession  of  the  land  held  by  them.  We  conclude 
that  these  writs  were  not  sued  out  for  the  purpose  of  enforcing  the 
juigment  against  either  of  said  parties,  and  that  they  are  not  to  be 
regarded  as  modifying  or  in  anywise  abridgping  their  right  to  claim 
that  they  are  invested  with  a  complete  possessory  title  to  the  tracts  of 
land  held  by  them  respectively.  The  proof  shows  that  they  each 
hold  and  claim  separate  and  distinct  parcels,  with  established  bounda- 
ries, and  that  they  each,  at  all  times  since  the  rendition  of  the  judg- 
ment of  ejectment,  claimed  the  tract  held  by  him  respectively,  adverse- 
ly to  the  claim  of  Dudley's  executors  and  all  other  persons.  We  need 
not  determine  whether  a  judgment  in  ejectment  can  be  kept  alive  over 
fifteen  years,  by  the  issuance  of  writs  of  possession.  It  is  certain 
that  it  cannot  be  done  unless  they  are  sued  out  in  good  faith  and  for 
the  purpose  of  being  executed.  We  have  already  seen  that  none  of 
tile  writs  relied  on  in  this  case  were  so  sued  out. 

Fifteen  years  being  the  period  within  which  actions  for  the  recov- 
er)- of  real  property  must  be  commenced,  it  follows  that  if  Talbot's 
executors  had  sued  in  ejectment  to  recover  the  land  in  question  the 
:  lea  of  limitation  would  have  constituted  an  available  defense,  where, 
if  the  judgment  rendered  in  1849,  ^^^^  affirmed  by  this  court  in  1853, 
had  been  relied  on  as  the  basis  of  his  title,  it  seems  to  result  as  a  nec- 
tisan-  consequence  that  the  writ  of  possession  sued  out  on  that  judg- 
^Tient,  on  the  ist  day  of  May,  187 1,  was  without  legal  vitality.  Ad- 
verse possession  had  ripened  the  claim  of  those  in  possession  into 
perfect  titles,  and  their  possession  could  not  be  lawfully  disturbed  by 
a  writ  issued  by  a  mere  ministerial  officer,  at  the  instance  of  the 
party  against  whom  they  claim. 

The  evidence  presented  by  the  record  does  not  sustain  the  aver- 
ment that  the  claimants  of  the  lands  were  allowed  to  remain  in  pos- 
session because  they  were  offering  to  purchase  from  the  plaintiffs  in 
the  judgment  in  ejectment.  They  were  each  and  all,  no  doubt,  will- 
ing to  buy  their  peace,  but  neither  of  them  at  any  time  failed  to  as- 
sert title  in  himself. 
It  is  claimed  that  Wharton  McKenzie  suspended  the  running  of 
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the  statute  of  limitiations  by  an  order  of  injunction  sued  out  in  1853, 
But  the  record  shows  that  so  far  as  Wharton  McKenzie  is  concerned 
there  was  never  an  injunction  granted  to  him  except  as  to  the  45- 
acre  tract  conveyed  to  him  by  Speagle,  and  of  this  tract  he  was  finalh 
adjudged  to  be  the  owner.  Talbot's  executors  were  at  no  time  en- 
joined by  him  from  enforcing  his  judgment  in  the  ejectment  suit,  a< 
to  the  lands  he  is  now  claiming. 

It  is  not  necessary  that  we  shall  express  an  opinion  as  to  whethej 
the  administrator,  with  the  will  annexed,  of  Isham  Talbot,  deceased, 
can,  without  a  regular  revivor  in  his  favor,  enforce  a  judgment  in 
ejectment  rendered  in  favor  of  the  deceased  executor  of  said  will,  as 
we  are  of  opinion  that  the  lapse  of  time,  with  continued  adverse  hold- 
ing by  the  parties  in  possession,  is  conclusive  of  the  questions  in  issue. 

Wherefore  the  judgments  in  favor  of  Elizabeth  Dowd  and  Adam 
McKenzie  are  affirmed,  and  the  judgment  against  Wharton  McKen- 
zie is  reversed,  and  the  cause  remanded  with  instructions  to  perpet- 
uate the  injunctions  heretofore  sued  out  by  him. 

T.  N,&  D,W.  Lindsey,  for  appellants. 

J.  J.  Landrum,  for  appellee. 


Commonwealth  v,  Bernhard  Von  Bogeon. 

Criminal  Law — Indictment. 

An  indictment  is  sufficient  which  charges  that  a  certain  house  in 
which  unlawful  gaming  was  permitted  was  in  a  named  town,  even 
though  there  was  no  allegation  that  the  house  was  located  in  Boone 
county,  as  the  court  will  take  Judicial  notice  that  the  town  named  is  a 
county  seat  and  is  located  in  Boone  county. 

APPEAL  FROM  BOONE  CIRCUIT  COURT. 

September  16,  1S76. 

Opinion  by  Judge  Elliott: 

After  a  careful  examination  of  the  indictment  in  this  case,  this 
court  is  of  opinion  that  the  judgment  of  the  Boone  Criminal  Court 
adjudging  it  defective  was  erroneous.  The  indictment  appeared  to 
have  been  drawn  with  more  than  ordinary  care,  and  to  have  made 
every  allegation  necessary  to  make  out  the  crime  of  perjury. 

It  is  true  the  indictment  does  not  charge  that  the  house  of  Charles 
White,  at  which  the  appellee  was  asked  if  cards  were  played  for 
money  or  property,  was  located  in  the  county  of  Boone,  but  said  in- 
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dictment  does  charge  that  said  house  is  in  the  town  of  BurHngton, 
and  this  court  is  bound  to  take  judicial  notice  that  BurHngton  is  in 
Boone  county,  as  it  is  its  county  seat. 

Wherefore  the  judgment  in  this  case  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

Moss,  for  appellant,    J.  G,  Carlisle,  for  appellee. 


John  D.  O'Conner  v.  Commonwealth. 

Crizninal  Law — ^Instruction. 

In  a  criminal  case  it  is  error  for  the  court  to  instruct  the  jury  to 
consider  all  the  facts  and  circumstances  which  the  court  has  permitted 
as  evidence  "and  which  may  be  satisfactorily  proved."  It  is  the  duty 
of  a  jury  to  consider  all  the  facts  and  circumstances  which  the  proof 
tends  to  establish  whether  they  were  satisfactorily  proved  or  not. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

September  19, 1876. 

Opinion  by  Judge  Lindsay  : 

The  indictment  in  this  case  charges  the  prisoner  with  having  wil- 
h'ly  killed  and  murdered  the  deceased.  The  misspelling  of  the 
word  "willfully"  is  so  unimportant,  that  not  even  the  most  casual  ob- 
server, much  less  the  accused  or  the  court,  could  be  deceived  or  mis- 
led by  it.  The  indictment  is  good,  and  the  motion  in  arrest  of 
judgment  was  properly  overruled. 

The  court  did  not  err  in  excluding  from  the  jury  the  testimony  of 
Newman.  The  deceased  witness  did  not  testify  before  the  grand 
jury  when  it  was  investigating  the  charge  against  O'Conner.  Be- 
sides, the  record  does  not  show  what  the  witness,  Newman,  would 
have  proved. 

Instructions  Xos.  i,  2,  3  and  5  are  without  valid  objection.  In  the 
second  instruction  the  court  correctly  told  the  jury  that  if  the  killing 
was  not  done  apparently  in  necessary  self-defense,  then  to  reduce  it 
trom  murder  to  manslaughter,  it  must  have  been  done  without  malice 
and  in  sudden  heat  and  passion.  Heat  and  passion  do  not  always 
necessarily  negative  the  idea  of  malice.  They  may  precipitate  the 
commission  of  a  criminal  act  that  has  long  been  determined  upon, 
and  maliciously  premeditated,  but  which  has  been  deferred  for  the 
want  of  suitable  opportunity.  It  was  not  error  to  say  to  the  jury  that 
the  heat  and  passion,  which  operates  in  law  to  mitigate  the  crime  of 
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wilful  and  malicious  homicide,  must  be  produced  by  provocation, 
such  as  a  blow  or  an  actual  trespass  to  the  person.  The  exceptions 
to  this  rule  have  no  application  in  this  case. 

In  the  case  of  Smith  v.  Commonwealth,  i  Duv.  224,  the  deceased 
not  only  called  the  accused  a  damned  liar,  but  being  armed  with  a 
pistol  challenged  him  then  and  there  to  fight.  The  exhibition  of  the 
pistol,  connected  as  it  was  with  the  aggressive  conduct  of  the  party, 
might  well  be  considered-  as  equivalent  to  an  assault  upon  the  person 
of  the  accused.  But  that  case  turned  upon  another  question,  and 
was  not  reversed  on  account  of  the  delusive  and  erroneous  instruc- 
tion first  commented  upon  by  the  court. 

By  the  fourth  instruction  given  in  the  case  under  consideration 
the  court,  after  explaining  to  the  jury  that  they  had  the  right  to  pre- 
sume upon  the  credibility  of  the  witnesses,  and  upon  the  weight  to  be 
given  to  the  testimony  of  each  witness,  said  further,  that,  "in  ex- 
amination and  determination  of  this  case  they  are  to  consider  all  the 
facts  and  circumstances  which  the  court  has  permitted  as  evidence 
and  which  may  be  satisfactorily  proved."  Except  for  the  latter 
clause  this  instruction  would  be  free  from  objection..  The  jury  had 
the  right  to  consider  every  fact  and  circumstance  which  the  proof 
conduced  to  establish.  If  the  jury  could  consider  only  such  facts  and 
circumstances  as  were  satisfactorily  proved,  then,  in  order  to  estab- 
lish self-defense,  or  in  order  to  reduce  the  killing  from  murder  to 
manslaughter,  it  was  necessary  for  the  accused  to  prove  each  fact 
and  circumstance  relied  on,  by  a  preponderance  of  the  evidence.  All 
the  evidence  that  was  legally  admissible  was  before  the  jury  and  it 
was  then  their  duty  to  consider  it.  Every  fact  and  circumstance 
which  the  evidence  conduced  to  prove  was  open  to  consideration; 
and  if  any  fact  or  circumstance  was  sufficiently  proved  to  excite  in 
the  minds  of  the  jurors  a  reasonable  doubt  as  to  whether  the  homi- 
cide was  excusable,  or  if  not  excusable,  whether  it  was  committed 
with  or  without  malice,  they  had  the  right,  and  were  bound  to  act 
upon  such  evidence,  although  they  might  not  have  felt  that  the  par- 
ticular facts  or  circumstances  from  which  such  doubt  arose  were 
satisfactorily  proved,  of  in  other  words  proved  by  a  preponderance 
of  the  evidence. 

This  instruction  was  misleading,  and  as  we  cannot  tell  to  what  ex- 
tent it  may  have  prejudiced  the  accused,  he  is  entitled  to  a  new  trial. 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial  upon 
principles  consistent  with  this  opinion. 

L.  C.  Willis,  for  appellant.    Moss,  for  appellee. 
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H.  H.  BuFFENMEYER  V.  JaMES  BoWERS. 


Vendor't 

Where  in  a  conveyance  of  real  estate  the  deed  states  the  amount  of 
the  purchase  money  remaining  unpaid  the  vendor  has  a  lien  upon  such 
land  for  the  unpaid  purchase  money,  and  the  acceptance  of  a  note  for 
the  amount  is  not  a  waiver  of  the  lien. 


APPEAL  FROM  LAWRENCE  CIRCUIT  COURT. 

September  19, 1876. 

Opinion  by  Judge  Lindsay  : 

The  evidence  leaves  no  doubt  that  the  note  sued  on  represents 
part  of  the  purchase  price  of  the  land  sold  and  conveyed  by  Bowers 
to  Montgomery.  The  conveyance  set  out  correctly  the  amount  of 
purchase  money  remaining  unpaid,  and  a  lien  by  virtue  of  law  ex- 
isted upon  the  land  to  secure  the  payment  of  said  price.  This  lien 
was  neither  destroyed  nor  lost  by  the  execution  of  the  one  thousand 
dollar  note  to  evidence  the  fact  that  that  amount  still  remained  un- 
paid. 

It  may  be  that  if  Bowers,  by  surrendering  the  three  notes  de- 
scribed in  the  deed,  and  accepting  the  note  sued  on,  had  thereby  en- 
abled Montgomery  to  practice  a  deception  upon  Buffenmeyer,  and 
to  induce  him  to  believe  that  the  purchase  price  had  all  been  paid, 
equity  would  estop  him  to  assert  his  lien  as  against  Buffenmeyer. 
But  the  latter  does  not  aver  in  his  answer  that  any  such  deception 
was  practised  upon  him,  nor  that  he  bought  f  rcMn  Montgomery  under 
the  impression  that  Bowers's  lien  had  been  removed  or  waived.  It 
is  neither  averred  nor  proved  that  appellant  knew  at  the  time  of  his 
purchase  that  the  three  notes  described  in  the  deed  were  in  the  pos- 
session of  Montgomery,  much  less  that  he  acted  upon  such  knowl- 
^^%t.  If  appellant  desired  that  Waller  should  be  made  a  party  to 
this  action  in  order  that  a  perfect  title  to  the  land  might  be  offered 
ior  sale,  he  should  have  asked  the  court  to  compel  the  appellee  to 
make  him  a  party.   It  is  too  late  now  to  raise  this  question. 

Judgment  affirmed, 

Muir,  Bijou  &  Davie,  for  appellant, 

James  E.  Stuart,  for  appellee. 


10 
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R.  K.  White,  et  al.,  v.  City  of  Louisville. 


Mandamus — Petition — Demand. 

A  petition  asking  for  a  mandate  against  a  city  to  remove  an  obstruc- 
tion in  a  street  is  insufficient  which  fails  to  allege  that  the  proi)er  au- 
thorities of  said  city  had  been  applied  to  to  remove  said  obstruction 
and  refused  to  do  so..  An  application  to  the  city  attorney  is  not  suffi- 
cient, for  removing  obstructions  from  streets  is  not  one  of  the  duties 
of  city  attorneys. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

September  20,  1876. 

Opinion  by  Judge  Elliott  : 

This  is  an  appeal  from  a  judgment  of  the  common  pleas  court  of 
the  city  of  Louisville,  sustaining  a  demurrer  to  the  petition  of  the 
plaintiffs. 

The  petition  of  the  plaintiffs  states  that  Henderson  and  others  had 
inclosed  parts  of  Baird  street,  between  Seventeenth  and  Eighteenth 
streets,  in  the  city  of  Louisville,  and  that  the  city  had  obtained  judg- 
ment against  them  for  the  possession  of  that  part  of  said  street  so 
obstructed  and  inclosed  by  them,  but  that  said  city  had  refused  to 
take  possession  of  said  part  of  said  street  so  recovered  by  it,  and 
remove  said  obstructions,  and  a  mandamus  against  them  is  asked. 

The  petition  fails  to  state  that  the  proper  authorities  had  been 
applied  to  to  remove  said  obstruction  and  take  possession  of  said 
street.  It  is  true  the  plaintiff  states  that  they  had  applied  to  the  city 
attorneys  for  the  removal  of  the  obstructions  in  Baird  street,  but 
as  the  powers  of  an  attorney  generally  cease  on  the  obtention  of 
the  judgment  he  was  not  the  party  to  whom  they  should  have  ap- 
plied for  redress  of  their  grievances.  In  Angell  and  Ames  on  Cor- 
porations, Sec.  707,  page  779,  it  is  stated  as  follows :  "In  general  it 
should  be  observed  that  a  mandamus  will  not  be  granted  unless  it 
is  clear  that  there  has  been  a  direct  refusal  to  do  that  which  it  is  the 
object  of  the  writ  to  enforce,  either  in  terms  or  by  circiunstances 
which  distinctly  show  an  intention  not  to  do  the  act  required.  Were 
complaint  made  whilst  the  act  is  proceeding  the  proper  precaution 
does  not  excuse  a  specific  demand  to  do  the  thing  required."  There 
is  no  evidence  in  this  record  that  there  was  any  application  to  the 
proper  agents  of  the  defendant  or  demand  made  of  them  for  the  re- 
moval of  the  obstructions  in  Baird  street,  and  this  application  for  the 
writ  of  mandamus  is  based  on  the  sole  ground  that  the  city  of  Louis- 
ville has  sued  some  of  its  citizens  for  a  part  of  a  street  possessed 
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and  obstructed  by  them;  and  having  recovered  possession  of  the 
street  it  has  failed  to  issue  its  writ  of  possession  and  obtain  posses- 
sion of  the  same  when,  if  the  plaintiff  had  applied  to  the  proper  au- 
thorities, they  might  have  given  them  sufficient  reasons  for  the  fail- 
ure of  the  city  to  open  said  street  to  the  width  of  sixty  feet. 

Cities  have  a  large  discretion  in  the  improvement  of  their  streets 
with  which  this  court  will  not  interfere,  unless  in  cases  of  gross 
a'juse  of  such  discretion.  By  ordinance  No.  522,  Sec.  8,  it  ordained 
±at  "no  one  shall  inclose  any  street  or  alley  or  part  of  any  street  or 
alley  with  any  fence  or  wall,  or  in  any  other  manner  whatever,"  and 
by  Sec.  9  the  penalty  for  its  violation  is  a  fine  of  twenty  dollars  for 
each  days  repetition  of  the  offenses  denounced  by  said  section  eight, 
so  that  the  public  or  those  who  use  the  streets  of  Louisville  are  not 
without  remedy  for  the  obstruction  of  its  streets  and  alleys.  And  we 
are  of  opinion  that  this  extreme  remedy  ought  not  to  be  resorted  to 
in  this  case. 

Therefore  the  judgment  of  the  court  below  is  affirmed, 

W.  R.  Thompson,  R,  H.  Thompson,  for  appellants. 

T.  L.  Burnett,  for  appellee. 


Continental  Insurance  Co.  v,  David  Jenkins. 

Insurance  Contract — ^Proof  of  Oral  Contract. 

Oral  contracts  for  insurance  may  be  enforced,  but  a  specific  and  com- 
plete agreement  must  be  established  by  a  clear  preponderance  of  the 
eTidence  before  the  court  should  hold  the  Insurer  bound. 

Principal  and  Agent. 

Mere  conversations  with  an  insurance  agent  on  the  street  relative  to 
taking  out  insurance,  where  no  application  for  insurance  was  made 
and  where  the  agent  had  no  authority  to  make  an  oral  contract  of 
insurance,  will  not  bind  the  insurance  company  to  issue  a  policy  of 
insurance. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
September  20,  1876. 

Opinion  by  Judge  Lindsay  : 

The  averments  of  the  petition  are  to  the  effect  that  the  Continental 
Insurance  Company  contracted  and  agreed  with  the  appellee  to  in- 
sure and  to  issue  to  him  a  policy  of  insurance  upon  his  dwelling  and 
store  houses,  and  the  appurtenances  thereto  attached,  and  that  he 
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had  tendered  the  amount  of  the  premium  and  the  fees  constituting 
the  agreed  consideration,  for  the  undertaking  to  insure,  and  had  de- 
manded the  issuance  and  delivery  of  the  policy,  and  that  the  com- 
pany had  refused  to  issue  it.  The  prayer  of  the  petition  is  that 
"Said  company  be  decreed  by  its  agent,  Samuel  Gray,  or  other 
proper  officer  to  issue  plaintiff  a  policy  of  insurance  in  accordance 
with  his  contract  aforesaid,  bearing  date  April  i,  1875,"  and  "He 
prays  judgment  for  his  costs  herein  and  for  all  equitable  and  gen- 
eral relief." 

The  answer  denied  the  material  averments  of  the  petition,  but  by 
its  statements  and  the  proof  heard  upon  the  trial  of  the  cause,  the 
fact  was  disclosed  that  the  building  alleged  to  have  been  insured  by 
the  oral  contract,  under  which  the  policy  was  to  have  been  issued, 
had  been  destroyed  by  fire  before  the  institution  of  the  action,  and  a 
judgment  was  rendered  against  the  company  for  the  sum  of  one 
thousand  dollars,  the  alleged  amount  of  the  insurance. 

In  any  view  of  the  case,  this  judgment  is  erroneous.  It  is  wholly 
unsupported  by  the  facts  stated  in  the  petition,  and  is  not  warranted 
by  the  prayer  of  the  complainant.  An  examination  of  the  cases  cited 
by  appellee  will  show  that  in  each  of  them  the  insured  not  only  set 
out  his  oral  contract  for  the  insurance,  and  prayed  to  have  it  spe- 
cifically enforced,  but  also  averred  the  loss,  and  asked  judgment  for 
the  amount  thereof. 

The  proof  in  this  case  shows  that  the  ordinary  insurance  policies 
of  the  appellant  company  are  issued  upon  the  written  application, 
together  with  the  survey,  plan  or  description  of  the  property,  and  is 
considered  part  of  the  contract. 

It  is  not  pretended  in  this  case  that  the  appellee  signed  or  offered 
to  sign  a  written  application  to  the  company.  He  states  on  oath  that 
he  directed  the  agent.  Gray,  to  make  out  his  policy  and  send  it  to 
the  principal  office  of  the  company  to  see  whether  the  terms  agreed 
on  would  be  accepted,  and  that  the  agent  assured  him  that  this  was 
not  necessary,  because  he  was  satisfied  the  company  would  accept 
the  risk.  He  states  further  that  the  agent  agreed  to  wait  thirty  days 
for  the  payment  of  the  premium  and  fees,  and  to  issue  the  policy 
forthwith. 

The  agent  states  the  substance  of  several  conversations  between 
the  appellee  and  himself  relative  to  this  insurance,  and  confirms  so 
much  of  the  appellee's  evidence  as  relates  to  his  right  to  bind  the 
company  from  the  time  the  contract  is  completed  with  him  until  it 
shall  be  rejected  at  the  principal  office,  but  says  that  the  conversations 
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were  had  upon  the  streets  and  upon  casual  meetings  with  the  appel- 
lee, and  that  in  view  of  the  failure  of  the  appellee  to  call  at  his  place 
of  business,  and  consummate  the  contract  in  the  usual  way,  he  re- 
garded the  matter  as  still  open.  He  states  that  he  had  no  authority 
to  issue  the  policy  until  the  contract  was  consummated  in  the  cus- 
Tomar}-  way,  and  that,  according  to  his  recollection,  no  agreement  was 
lEzde  to  issue  a  policy  at  any  particular  date,  nor  within  thirty  days 
from  any  given  time.  Nor  was  the  time  fixed  for  the  payment  of 
the  premium. 

The  appellee  and  Gray  are  the  only  witnesses  who  speak  as  to 
these  material  facts,  and  as  the  burden  of  proof  is  upon  the  appellee, 
it  seems  to  follow,  from  this  difference  in  their  recollection,  that  he 
has  failed  to  make  out  his  case.  It  is  certainly  true  that  oral  con- 
tracts for  insurance  may  be  enforced,  but  a  specific  and  complete 
a<n'eement  ought  to  be  established,  by  a  clear  preponderance  of  the 
c\idence,  before  the  courts  should  hold  the  insurers  bound.  The 
courts  know  judicially  that  original  contracts  for  insurance  against 
loss  by  fire  are  almost  universally  evidenced  by  a  writing.  Such 
contracts  are  frequently  renewed  by  oral  agreements,  and  in  contro- 
versies originating  out  of  agreements  to  renew,  less  of  proof  may 
be  tolerated. 

In  this  case  it  is  claimed  that  the  original  contract  was  left  to  rest 
wholly  upon  the  recollection  of  the  contracting  parties.  Such  is  not 
the  customary  course  pursued  by  the  appellant,  and  it  is  not  the 
usual  course  in  which  insurance  of  the  character  under  considera- 
tion is  effected.  It  is  doubtful,  to  say  the  least  of  it,  whether  appel- 
lant could  have  compelled  appellee  to  pay  the  premium  and  fees 
agreed  on.  The  entire  transaction  bears  upon  its  face  evidences  of 
a  series  of  negotiation,  resulting  in  nothing  more  than  an  under- 
standing as  to  the  terms  upon  which  appellee  might  insure,  in  case 
he  should  see  proper  to  do  so  and  an  assurance  by  him  to  the  agent 
that  he  would  accept  his  terms.  But  he  failed  to  take  steps  of  any 
kind  to  carry  out  this  assurance  until  after  the  loss  has  been  sus- 
tained. Hence  this  is  not  a  case  in  which  the  chancellor  ought  to  in- 
terfere. 

Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
miss appellee's  petition. 
£.  £.  McKay,  for  appellant.    Muir  &  WickUffe,  for  appellee. 
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EVANSVILLE,   RUSSELLVILLE   &   OWENSBORO  RaILROAD   CoMPANY   V. 

Louisville  Banking  Company. 

Principal  and  Agent — Ratification  of  Agent's  Act. 

A  principal  with  full  knowledge  of  all  the  facts  is  bound  at  the  ear- 
liest reasonable  moment  to  disavow  the  unauthorized  act  of  his  agent; 
otherwise  in  a  case  where  a  third  person  may  sustain  loss  the  act  will 
become  his  own. 


APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  26,  1876. 

Opinion  by  Judge  Lindsay  : 

We  do  not  deem  it  necessary  to  determine  whether  the  evidence 
preponderates  in  favor  of  the  conclusion  that  the  $25,000  in  bonds 
left  by  Weir  with  the  banking  company  for  sale,  were  by  oral  con- 
tract pledged  as  collaterals  to  secure  the  payment  of  the  $15,000  note. 

At  the  time  Bevier  made  and  delivered  the  second  note,  he  was 
apprised  of  the  fact  that  Harris  claimed  that  these  bonds  had  been 
so  pledged,  and  he  also  knew  that  Weir  controverted  this  claim. 
Whilst  Bevier  may  have  been  in  some  degree  influenced  to  act  by 
the  assurance  of  Harris  that  he  was  merely  renewing  the  contract 
of  Weir,  he  did  not  act  in  ignorance  of  the  fact  that  Weir  denied  that 
these  bonds  or  any  of  them  were  included  in  said  contract.  Nor  does 
it  appear  that  Harris  attempted  to  mislead  him  as  to  Weir's  version 
of  the  transaction.  We  cannot,  therefore,  adjudge  that  the  court 
below  erred  in  holding  that  Bevier  is  bound  to  the  banking  company 
as  indorser  of  the  note. 

Prior  to  December  26,  1872,  when  the  original  note  was  renewed, 
the  railroad  company  had  not  finally  determined  to  treat  the  refusal 
of  the  banking  company  to  surrender  these  bonds  upon  the  order  of 
its  president,  as  a  conversion.  The  question  as  to  the  rights  of  the 
two  parties  remained  open,  and  Bevier,  as  the  agent  of  the  railroad 
company,  was  authorized  to  make  terms  of  some  kind  with  the  bank- 
ing company,  and  thereby  to  avert  the  proposed  sale  of  the  bonds, 
which  had  undoubtedly  been  pledged,  and  to  prevent  the  institution 
of  the  threatened  proceedings  in  the  court  of  bankruptcy.  It  may 
be  that  Bevier  exceeded  his  authority  in  agreeing  that  the  banking 
company  should  retain  the  possession  of  the  unsold  bonds  thereto- 
fore in  dispute,  and  sell  them  and  apply  the  proceeds  of  sale  to  the 
payment  of  the  renewal  note,  but  if  he  did  his  action  in  this  regard 
was  ratified  by  Weir,  the  president  of  the  railroad  company.    The 
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contract  with  Bevier  was  consummated  at  the  latest  on  the  2Sth  of 
December,  1872.  The  banking  company  telegraphed  to  Weir,  giving 
him  full  information,  and  asking  whether  or  not  he  approved  the 
arrangement.  To  this  telegram  he  sent  no  immmediate  reply  ex- 
cept that  he  would  write  when  he  heard  from  Bevier.  Within  ten 
days  at  the  utmost  he  was  fully  advised  by  Bevier  of  his  action  in 
the  matter,  and  the  old  note  which  had  been  taken  up  under  the  new 
aCTeement  was  delivered  to  him. 

If  he  did  not  intend  to  ratify  what  Bevier  had  done,  it  was  his 
imperative  duty  at  <Mice  to  notify  the  banking  company  of  his  de- 
temiination.  A  principal  with  full  knowledge  of  all  the  facts  is 
bound  at  the  earliest  reasonable  moment  to  disavow  the  unauthor- 
ized act  of  his  agent ;  otherwise  in  a  case  where  a  third  person  may 
sustain  loss  the  act  will  become  his  own.  i  Chitty  on  Contracts  291 ; 
2  Kent's  Com.  216. 

In  this  case  the  alleged  unauthorized  act  of  Bevier  prevented  the 
sale  of  the  $22,000  of  bonds  which  the  banking  company  had  adver- 
tised. It  prevented  the  said  banking  company  from  instituting  suit 
in  the  bankrupt  court.  It  caused  the  company  to  rest  upon  the  se- 
curities w"hich  were  every  day  diminishing  in  their  market  value. 
With  full  knowledge  of  all  these  facts,  Weir  delayed  to  disavow  his 
agent's  acts  until  the  loth  day  of  February,  1873.  It  is  manifest 
that  the  delay  was  unreasonable.  It  is  not  explained.  Under  the  cir- 
cumstances of  the  case  the  banking  company  had  the  right  to  disre- 
jrard  the  notice  of  disavowal  and  insist  on  having  the  contract  of 
Be\ner  carried  out. 

The  judgment  of  the  chancellor  is  affirmed, 

Bullitt,  Bullitt  &  Harris,  for  appellant. 

Barnett  &  Noble,  for  appellee. 


City  of  Louisville  v.  A.  S.  Robertson,  et  al. 

Sidewalk  Improvement — Power  of  City. 

In  a  suit  by  a  contractor  against  a  property  owner  on  account  of  a 
sidewalk  Improvement  to  which  the  city  was  also  a  defendant,  after 
Judgment  in  favor  of  the  property  owner,  the  contractor  is  not  entitled 
to  a  judgment  against  the  city. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  27,  1876. 


i- 
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Opinion  by  Judge  Cofer  : 

C.  W.  Parsons  is  the  owner  of  a  lot  of  ground  fronting  on  Third 
street,  between  Grove  and  Ferry  streets,  in  that  part  of  the  city  of 
Louisville  known  as  Portland 

The  city  council  made  a  contract,  in  pursuance  of  law,  with  the 
appellee,  to  g^rade  and  pave  with  brick  the  sidewalk  along  the  un- 
paved  portion  of  Third  street,  from  Grove  street  to  Ferry  street, 
and  the  cost  of  the  work  was  apportioned  by  the  general  council 
among  the  owners  of  lots  in  each  fourth  of  a  square  adjacent  to  the 
work  done.  The  appellee  brought  this  suit  against  P^sons  to  en- 
force the  lien  given  by  the  city  charter  for  improvements  made  upon 
the  public  ways  of  the  city  under  contracts  made  therefor  by  the 
general  council.  He  also  made  the  city  a  defendant,  and  prayed  that 
in  case  he  was  unable  to  enforce  the  lien  claimed  upon  the  lot  he 
should  have  judgment  against  the  city  for  the  amount  claimed. 

The  city  failed  to  answer,  but  Parsons  answered,  and  alleged  that 
the  general  council  having  ordered  the  improvement  made,  he,  with 
the  consent  of  the  city,  paved  the  sidewalk  in  front  of  his  own  lot, 
and  that  the  work  done  by  him  was  accepted,  and  he  therefore  denied 
that  he  was  liable  for  any  part  of  the  cost  of  the  paving  done  by  the 
appellee.  The  evidence  showed  that  Parsons  did  the  work  with  the 
consent  of  the  city  engineer,  and  that  the  engineer  had  accepted  the 
work,  but  failed  to  show  that  the  general  council  had  ever  given  its 
consent  or  accepted  the  work  or  authorized  the  engineer  to  do  either. 

The  chancellor,  on  final  hearing,  dismissed  the  petition  as  to  Par- 
sons and  rendered  judgment  against  the  city  for  the  amount  assessed 
against  him.  From  that  judgment  the  city  has  appealed,  but  no 
appeal  has  been  prosecuted  from  the  judgment  dismissing  the  peti- 
tion as  to  Parsons,  and  the  propriety  of  that  action  of  the  court  is 
not  now  to  be  considered. 

We  intimated  in  Louisville  z\  Nevin,  lo  Bush  549,  and  decided  in 
Craycraft  v.  Selvage,  10  Bush  696,  that  "when,  by  taking  the  prop>er 
stepvs,  the  general  council  could  have  made  the  improvement  (of 
streets)  at  the  cost  of  the  owners  of  adjacent  property,  its  powers 
to  improve  the  streets  may  be  exercised  in  that  way,  and  the  city 
can  in  no  event  be  made  liable  unless  it  will  have  the  right  to  proceed 
to  make  the  property  holders  liable."  We  accordingly  held  in  the 
latter  case  that  although  the  contractor  could  not  coerce  payment 
from  Craycraft  for  work  done  in  front  of  his  property,  the  city  was 
not  liable,  because  the  general  council  had  power,  by  taking  the 
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Steps  prescribed  by  an  amendment  to  the  charter,  to  make  Cray- 
craft's  property  liable. 

Xo  question  is  made  in  this  case  that  the  general  council  had  not 
power  to  make  Parsons's  property  liable  for  the  proportion  of  the 
cost  of  paving  which  has  been  assessed  against  it.  The  ground  of 
his  defense  was  that  he  had  already  borne  his  share  of  the  common 
burthen,  and  the  court  below  sustained  his  defense,  and  as  long  as 
that  judgment  remains  unreversed  it  is  of  course  impossible  that  he 
<hall  be  made  liable  to  the  city.  To  allow  the  judgment  against  the 
city  to  stand  would  be  a  plain  infraction  of  that  clause  of  the  city 
charter  which  provides  that  "in  no  event  shall  the  city  be  made  liable 
for  sudi  improvements  without  having  the  right  to  enforce  it  against 
the  property  receiving  the  benefit  thereof."  As  long  as  the  judg- 
ment exonerating  Parsons  stands  unreversed,  it  will  be  a  bar  to  any 
suit  against  him  by  the  city,  and  if  it  be  erroneous  the  appellees 
alone  can  attain  its  reversal. 

The  petiticHi  shows  that  Parsons's  lot  composes  a  part  of  a  square, 
and  that  it  could  have  been  made  liable  to  assessment,  and  according 
to  the  rule  indicated  in  Louisville  v,  Nez*in,  and  established  in  ScU 
''age  z\  Craycraft,  the  city  cannot  in  any  way  be  made  liable.  We 
are  therefore  of  the  opinion  that  the  petition  not  only  fails  to  state 
facts  rendering  the  city  liable,  but  stated  facts  which  show  that  it 
cannot  in  any  state  of  case  be  held  liable  for  any  part  of  the  cost  of 
the  work  done  by  the  appellee. 

Judgment  reversed  and  cause  remanded  with  directions  to  dis- 
miss the  petition.  Parsons  was  improperly  made  a  party  to  the  ap- 
peal and  there  will  be  no  judgment  against  him  for  costs. 

r.  L.  Burnett,  for  appellant.    D.  M.  Rodman,  for  appellees. 


Joshua  Woodhead  v.  Charles  F.  Broscke. 

Pnma  in  Sale  of  Real  Estate. 

Fraud  is  never  presumed,  but  must  be  proved,  and  the  burden  Is  on 
on*  charging  fraud  to  prove  it. 

Wamst  of  Title. 

One  who  accepts  a  deed  to  land  and  has  it  recorded,  in  the  absence 
of  fraud  or  mistake,  must  test  his  title  if  it  is  disputed  and  be  unsuc- 
cessful before  he  can  come  back  on  his  vendor,  and  then  must  recover, 
if  at  all,  on  the  breaches  contained  in  his  deed  of  warranty. 
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APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

September  27,  1876. 

Opinion  by  Judge  Cofer  : 

On  the  22nd  of  May,  1871,  appellee  and  appellant  exchanged 
lands.  Appellee  exchanged  his  land  in  Indiana  (three  hundred 
twenty  acres),  for  a  tract  of  three  hundred  twenty  acres  that  plain- 
tiff claimed  in  Taney  county,  Missouri,  and  a  house  and  lot  of  his 
at  Newpoint,  Indiana;  and  afterwards  on  the  27th  of  June,  1871, 
the  appellee  exchanged  the  house  and  lot  at  Newpoint,  Indiana,  for 
three  hundred  twenty  acres  of  land  claimed  by  appellant  adjoining 
the  first  tract  of  three  hundred  twenty  acres  in  Taney  county,  Mis- 
souri. These  two  tracts  of  land  lying  in  Missouri  were  conveyed  by 
appellant  to  appellee,  the  first  on  the  22nd  of  May,  and  the  second 
on  the  27th  of  January,  1871. 

The  appellee  charges  that  at  the  time  of  said  exchange  of  land 
the  appellant  represented  that  he  was  the  legal  owner  of  said  Mis- 
souri section  of  land,  and  promised  to  convey  the  same  to  him  by 
covenants  of  general  warranty,  and  that  he  had  paid  all  the  taxes  on 
same.  He  further  charges  that  appellant  made  him  a  special  in- 
stead of  a  general  warranty  deed,  had  never  paid  any  taxes,  and  the 
land  conveyed  to  appellee  was  at  the  time  a  part  of  the  public  lands 
of  the  United  States  and  was  then  subject  to  entr\%  etc.  He,  how- 
ever, files  with  his  petition  and  makes  a  part  thereof  what  purports 
to  be  an  abstract  of  title  to  said  Missouri  section  of  land,  and  says 
that  appellant  delivered  it  to  him  at  the  time  of  the  exchange  of 
lands  between  him  and  appellant,  and  that  the  same  is  a  sham  and 
a  cheat,  and  shows  that  appellant  has  no  title. 

Every  allegation  of  fraud  and  misrepresentation  is  denied  by  the 
appellant  in  his  answer,  and  these  denials  are  established  by  his  depo- 
sition. He  charges  and  proves  that  he  bought  the  land  in  dispute  of 
one  Hoyt  of  Chicago,  and  Hoyt  gave  him  his  abstract  of  title,  and 
that  he  exhibited  before  he  exchanged  lands  with  appellee  said 
Hoyt's  deed  and  the  abstract  shown  by  appellee  in  this  suit,  and  that 
he  told  appellee  at  the  time  that  the  same  exhibited  all  his  evidence 
of  title  and  that  he  w^ould  only  convey  him  such  title  as  he  had  gotten 
from  Ho}t.  He  denies  all  fraud  or  misrepresentation,  and  says  that 
upon  said  exhibition  of  title  on  his  part  the  appellee  was  anxious  to 
exchange  some  swamp  lands  in  Indiana  for  said  land  in  Missouri, 
whereupon  they  agreed  on  the  terms  and  appellant  executed  and  de- 
livered the  two  deeds  referred  to  in  his  pleadings  to  appellee,  and 
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he  tcx)k  and  had  them  recorded  in  the  clerk's  office  of  the  Taney 
County  Court.  Appellant  proves  that  he  knew  nothing  about  his 
title  to  the  land  except  from  the  abstract  delivered  to  appellee,  and 
Hovt's  deed  to  him,  and  had  never  seen  the  land.  In  other  words 
appellant  denies  in  his  pleadings  and  in  his  deposition  every  allega- 
tion of  fraud,  deceit  or  misrepresentation  charged  or  proved  against 
him  by  appellee,  and  the  case,  so  far  as  frauds  are  concerned  stands 
alone  upon  the  evidence  of  appellee  and  appellant. 

The  rule  of  law  is  too  old  to  now  be  questioned  that  fraud  in  a 
case  like  this  is  never  presumed  but  must  be  proved.  The  court  be- 
low seems  to  have  founded  its  decision  on  the  fact  that  no  consider- 
ation passed  from  appellant  to  appellee  as  all  his  abstracts  were  in- 
sufficient to  show  title  in  him  to  the  lands  deeded  by  him.  All  this 
may  be  true,  but  on  the  first  exchange  the  appellant  exchanged  a 
bouse  and  lot  at  Newpoint,  Indiana,  which  is  priced  by  appellee  him- 
self at  two  hundred  dollars  and  said  two  hundred  dollars  worth  of 
realty  was  a  valuable  consideration. 

We  are  inclined  to  the  opinion  that  the  abstract  exhibited  by  ap- 
pellant to  the  section  of  land  in  Missouri  goes  a  long  distance  back 
to  hunt  a  bad-looking  title,  but  the  appellee  has  accepted  deeds  to 
said  land  and  had  them  recorded,  and  in  the  absence  of  fraud,  mis- 
rake  or  oversight  he  must  test  said  title,  if  it  is  disputed,  and  be 
unsuccessful  before  he  can  come  back  on  his  vendor,  and  then  must 
J^cover,  if  at  all,  on  the  breaches  contained  in  his  deeds  of  warranty. 
HalTs  Adm'r  v.  Priest,  6  Bush  12. 

It  may  be  true  that  just  before  the  two  exchanges  the  appellee  had 
a  two  thousand  acre  tract  of  land  in  Indiana,  and  that  just  afterwards 
he  had  nothing  for  it ;  but  as  the  exchanges  were  executed  contracts, 
we  cannot  relieve  him,  as  the  evidence  fails  to  preponderate  in  his 
iavor  on  the  question  of  fraud  ;  and  even  if  appellee  had  been  evicted 
from  the  land  conveyed  by  appellant  the  proper  suit  should  have  been 
a  suit  at  law  for  appellant's  breach  of  warranty,  and  a  suit  in  equity 
could  not  be  sustained  except  upon  some  equitable  ground  such  as 
the  insolvency  or  non-residence  of  appellant.    6  Bush  12,  supra. 

There  is  no  evidence  in  this  case  that  any  of  the  copies  of  record 
recited  in  the  abstract  of  title  delivered  to  appellee  by  appellant  and 
fi'.ed  by  him  are  forged  or  false,  or  that  the  original  records  are  not 
truly  recited  in  the  copies  filed  by  the  appellee ;  and  it  may  be  that 
s;^^pellee's  title  can  be  sustained  by  the  Spanish  grant  recited  in  appel- 
lant's abstract,  but  we  think  the  prospect  is  gloomy  for  that.    Where- 
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fore,  from  the  pleadings  and  proof  herein,  this  cause  is  reversed, 
with  directions  that  the  appellee's  action  be  dismissed  at  his  cost. 
C.  H,  Lee,  for  appellant.    J.  H,  Fryer,  for  appellee. 


St  Louis  Life  Insurance  Co.  v.  Martha  King. 

Life  Insurance — Representations  to  Procure  Insurance. 

The  burden  is  on  an  insurance  company,  when  it  charges  the  in- 
sured with  having  made  false  representations  to  induce  the  company 
to  insure  his  life,  to  prove  the  falsity  of  such  representations,  and 
while  representations  so  made  are  warranties  they  will  not  be  extended 
by  implication  to  cover  a  state  of  case  not  clearly  within  the  purview 
of  the  question  asked. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  27,  1876. 

Opinion  by  Judge  Lindsay  : 

In  answer  to  question  No.  2,  the  deceased  stated  that  he  had  four 
brothers  and  sisters.  The  appellant  insists  that  this  answer  was 
false,  because  he  also  had  a  number  of  half-brothers  and  sisters. 
Whether  the  answer  be  regarded  as  a  warranty  or  representation, 
the  onus  is  upon  the  insurance  company  to  show  that  it  was  false. 
If  it  were  a  warranty,  then  it  must  be  shown  that  it  was  literally  un- 
true. The  warranty  in  a  contract  of  insurance  will  not  be  extended 
by  implication  to  cover  a  state  of  case  not  clearly  within  the  purview 
of  the  question  asked. 

If  the  applicant  has  consulted  the  standard  lexicographers  to 
ascertain  the  meaning  of  the  words  "brothers  and  sisters"  in  order 
to  enable  himself  to  give  an  exact  answer,  and  to  make  the  precise 
warranty  demanded  by  the  company,  he  would  have  found  that  the 
question  embraced  primarily  only  the  kindred  bom  to  his  parents, 
and  not  those  born  to  his  father  by  a  second  wife.  Viewed  as  a 
warranty,  it  is  therefore  clear  that  the  answer  was  not  false. 

If  it  be  a  representation  then  the  answer  is  substantially  true,  and 
it  is  as  full  and  complete  as  the  agent  of  the  company,  with  full 
knowledge  of  all  the  facts  advised  him,  was  necessarily  required 
to  make  it.  He  had  no  right  to  consent  that  the  agent  should  insert 
a  false  answer  in  the  application,  but  when  the  answer  inserted  is 
literally  true,  and  when  his  good  faith  is  called  in  question  because 
it  is  not  as  full  as  it  might  have  been  made,  then  it  is  competent  to 
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show  that  he  accepted  the  construction  placed  upon  the  question  by 
the  company's  agent,  having  first  stated  to  him  all  the  facts,  direct 
and  collateral.  The  agent  may  not  have  the  right  to  waive  full 
and  specific  answers  to  the  questions  asked,  but  his  acts  and  advice 
may  be  proved  to  rebut  the  imputaticm  of  deceit  or  bad  faith  upon 
the  part  of  the  applicant. 

By  question  21,  the  deceased  was  asked:  ''Have  either  of  the 
pam-'s  parents,  uncles  or  aunts,  brothers  or  sisters,  ever  had  pulmo- 
i:an%  scrofulous,  or  any  other  constitutional  disease  hereditary  in  its 
character?  If  so  what  was  it?"  The  answer  was,  "None  that  is 
known." 

The  proof  shows  that  Dr.  Mat.  King,  a  brother  of  the  insured,  had 
disease  of  the  heart  prior  to  the  late  civil  war ;  that  during  the  war 
he  contracted  a  disease  of  the  lungs,  and  finally  died  of  a  complica- 
tion of  the  two  diseases,  his  physician  being  of  opinion  that  his  death 
was  in  the  main  the  result  of  the  affection  of  the  heart.  It  is  to  be 
observed  that  the  question  does  not  specifically  refer  to  disease  of  the 
heart,  as  it  does  to  pulmonary  and  scrofulous  diseases.  Whether 
disease  of  the  heart  is  in  general  constitutional  or  hereditary,  or 
whether,  in  the  case  of  Dr.  King,  it  was  either  or  both,  is  not  in 
proof;  and  there  is  nothing  in  the  record  tending  to  show  that  the 
^licant  had  any  acquaintance  with  the  nature  of  said  disease.  Nor 
does  the  proof  show  that  he  ever  knew  at  all  that  Dr.  King  labored 
at  any  time  under  a  pulmonary  affection. 

Therefore  the  company  fails  to  show  that  the  answer,  "None  that 
is  known,"  was  false  in  fact  or  in  spirit. 

It  is  further  urged  that  the  answer  to  question  20,  that  Dr.  King 
died  from  "exposure  in  the  army,"  was  false  and  misleading.  The 
company's  officers  knew  that  there  was  no  disease  known  and  des- 
ignated as  "exposure  in  the  army."  They  knew  that  the  applicant 
nieant  by  his  answer  to  say  that  the  affection  immediately  producing 
the  death  of  Dr.  King  was  the  result  of  exposure  in  the  army,  and 
in  this  conclusion  the  applicant  is  to  some  extent,  at  least,  sustained 
by  the  appellant's  witness.  Dr.  Frazier.  If  the  company  desired  to  be 
informed  as  to  the  specific  disease  or  diseases  producing  the  death 
of  Dr.  King,  they  should  have  declined  to  accept  the  application, 
until  the  answer  was  made  more  specific  and  full. 

By  acting  upon  an  application,  which  in  this  particular  stated  the 
moving  cause  of  the  disease,  and  not  the  disease  itself,  the  company 
avoided  a  specific  answer  to  the  question,  and  to  escape  liability 
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on  this  ground  it  is  necessary  that  they  shall  prove  that  exposure  in 
the  army  was  not  the  remote  cause  of  the  death  in  question. 

As  the  proof  fails  to  show  that  any  of  the  answers  made  the  basis 
of  the  contract  of  insurance  were  false  in  fact  or  in  spirit,  it  is  not 
necessary  that  we  shall  consider  the  questions  of  law  presented  in 
the  argument. 

The  judgment  of  the  chancellor  is  affirmed. 

Barrett  &  Brown,  for  appellant. 

Waiter  Evans,  Petree  &  Littell,  for  appellee. 


John  R.  Beckley  v.  John  F.  Davis. 

Collection  of  Taxes — Statute  of  Limitations — Ex-Sheiiff**  Rights. 

Wbere  a  sberlB  has  failed  In  bis  duty  to  collect  taxes  and  has  been 
beld  accountable  tbereror,  be  bas  a  right  ot  action  against  the  tax- 
payer to  relmburee  him  Tor  taiea  advanced,  but  must  begin  such  action 
within  five  years  after  the  expiration  of  bia  term  ot  office  or  tbe  action 
will  be  barred  by  the  statute  ol  limitations, 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

September  29,  1876. 

Opinion  by  Judge  Cofeh  : 

The  appellant  was  sheriff  of  Shelby  county,  and  as  such  had  in 
his  hands  for  collection  state  taxes  assessed  against  the  property  of 
Mrs.  Juliette  White  for  the  years  1867  and  1868,  amounting  to  the 
sum  of  $59.67.  He  resigned  his  office  in  August,  1870,  and  in  June, 
1875,  gave  to  the  appellee  the  notice  authorized  by  Sec.  i.  Art.  9, 
Chap,  92,  General  Statutes. 

The  appellant  appeared  in  the  county  court,  and  objected  to  the 
proceeding  on  the  ground  that  Mrs.  White  had  not  been  notified. 
His  objection  was  overruled,  and  judgment  rendered  against  him 
for  the  amount  of  taxes  claimed.  From  that  judgment  he  appealed 
to  the  circuit  court.  The  circuit  court  affirmed  the  judgment  and  he 
has  appealed  to  this  court. 

The  first  objection  taken  is  that  Mrs.  White  was  a  necessary  party. 
It  is  conceded  that  she  is  and  was  then  a  non-resident  of  this  state. 
The  statute  authorizing  the  proceeding  only  requires  notice  to  be 
given  to  the  taxpayer  when  he  or  she  is  a  resident  of  the  county 
where  the  proceeding  is  had.  There  is,  therefore,  nothing  in  that 
statute  entitling  Mrs.  White  to  notice. 

But  it  is  claimed  that  this  was  a  proceeding  to  subject  her  money 
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to  the  appellant  s  claim,  and  that  that  can  only  be  done  after  citation 
and  opportunity  to  defend.  Citation  and  opportunity  to  defend  are 
ordinarily  indispensable  to  the  validity  of  judicial  proceedings,  but 
we  incline  to  the  opinion  that  the  levy  and  collection  of  taxes  is  an 
exception  to  that  rule.  The  appellee  might  have  seized  and  sold 
Mrs.  White's  property,  if  any  had  been  found,  without  any  sort  of 
notice  to  her,  and  the  proceeding  authorized  by  the  statute  is  only 
another  mode  of  reaching  and  subjecting  her  property  to  the  satis- 
faction of  the  taxes  due  the  state,  or  to  a  collecting  officer  who  had 
already  accounted  to  the  state  therefor. 

It  is  next  objected  that  the  proceeding  is  barred  by  the  statute  of 
limitations.  The  statute  provides  (Sec.  11,  Art.  9,  Qiap.  92,  Gen- 
eral Statutes)  that  representatives  shall  have  the  same  powers,  for 
five  years  after  the  expiration  of  their  term  of  office,  to  collect  any 
arrears  of  revenue  which  fell  due  during  their  official  term,  and  for 
which  they  are  and  were  responsible,  as  they  had  before  the  expira- 
ii:'n  of  their  term  of  office.  The  taxes  sought  to  be  collected  by  this 
proceeding  accrued  in  1867-8,  and  fell  due  during  his  official  term 
ending  January  i,  1867.  This  proceeding  was  therefore  commenced 
niorc  than  five  years  after  the  expiration  of  appellee's  term  of  office 
during  which  the  taxes  fell  due,  and  the  proceeding  cannot  be 
maintained  under  the  section  last  cited. 

But  counsel  for  the  appellee  insist  that  it  may  be  supported  under 
the  provisions  of  section  2  of  an  act  entitled  "An  Act  for  the  benefit 
of  the  late  clerks,  sheriffs,  jailers,  and  other  civil  officers  of  this 
commonwealth  having  uncollected  fee  bills."  Approved  January 
19.  1870.  The  second  section  of  that  act  gave  further  time  of  one 
year  from  February  12,  1871,  to  collect  uncollected  taxes  due  to 
late  sheriffs  and  other  collecting  officers,  and  by  a  similar  act  entitled 
**.\n  Act  to  amend  an  act  for  the  benefit  of  late  clerks,  sheriffs,  jail- 
ers, and  other  civil  officers  of  this  commonwealth  having  uncollected 
fee  bills,"  approved  March  21,  1871,  further  time  of  two  years  from 
the  first  of  April,  1871,  was  given  to  sheriffs  and  other  officers  to 
collect  uncollected  taxes  due  them ;  and  an  act  entitled  "An  Act  to 
extend  and  re-enact  an  act,  entitled  an  act  for  the  benefit  of  the  late 
clerks,  sheriffs,  jailers,  and  other  civil  officers  of  this  commonwealth 
ha\Tng  uncollected  fee  bills,"  approved  February  24,  1874  (Acts 
^^73-4t  p.  69),  re-enacted  and  continued  in  force  the  act  of  March 
21.  187 1,  for  two  years. 

The  extension  given  by  the  latter  act  extended  to  February  23, 
1876,  and  as  this  proceeding  was  commenced  in  June,   1875,  the 
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terms  of  that  act  embrace  the  taxes  sought  to  be  collected  in  this 
proceeding,  and  if  that  act  is  constitutional  the  proceedings  are  not 
barred.  But  it  is  contended  for  the  appellant  that  the  title  of  the  act 
is  insufficient,  and  that  so  much  of  the  statute  as  relates  to  uncollected 
taxes  is  unconstitutional. 

The  act  of  February  23,  1874,  simply  re-enacts  and  continues  in 
force  for  two  years  the  act  of  March  21,  1871,  and  as  the  titles  of 
both  acts  are  the  same,  the  real  question  for  decision  is  whether  the 
title  of  the  act  of  1871  is  sufficient  to  embrace  the  subject  of  the  sec- 
ond section,  viz.,  uncollected  taxes.  If  the  title  had  been  "An  .A.ct 
for  the  benefit  of  late  sheriffs,"  etc.,  "of  this  commonwealth,"  it 
may  be  that  it  would  have  been  sufficient  to  sustain  the  provisions 
respecting  both  uncollected  fee  bills  and  taxes ;  but  the  addition  of 
the  words  "having  uncollected  fee  bills"  would  indicate  that  only 
those  having  such  fee  bills  were  included,  and  that  uncollected  fee 
bills  alone  were  to  be  legislated  about. 

We  are  therefore  of  the  opinion  that  the  second  section  of  the 
act  of  March  21,  1871,  is  unconstitutional  and  void. 

The  judgment  is  therefore  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  the  proceeding. 

Bullock  &  Beckham,  for  appellant. 

Caldwell  &  Harwood,  for  appellee. 


T.  S.  Coleman  v.  Commonwealth. 

Bail  Bond— Surrender  of  Priaoner. 

One  wbo  has  algned  a  ball  bond  Is  not  discharged  from  It&btUtr 
thereon  by  Burrenderlog  the  prisoner  to  the  sherltt.  when  such  surren- 
der Is  not  accompanied  vltb  a  certlfled  copy  of  the  ball  bond  as  re- 
quired by  the  statute. 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

September  29,  1ST 6. 

Opinion  by  Judge  Lindsay: 

The  appellant  signed  the  bail  bond.  It  therefore  appears  upon  the 
face  of  that  instrument  that  he  undertook  that  the  defendant  should 
appear  in  the  Pendleton  Circuit  Court  to  answer  any  indictment  that 
might  be  found  against  him. 

The  answer  states  that  the  appellant  surrendered  the  accused  lo 
the  jailer  of  Pendleton  county,  and  that  the  latter  received  him  into 
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custody,  but  as  the  bail  cannot  lawfully  make  such  a  surrender,  and 
as  the  jailer  cannot  legally  accept  the  custody  of  the  prisoner  until 
the  ccHiditions  of  Sec.  8i  of  the  Criminal  Code  of  practice  have  been 
complied  with,  the  answer  was  defective  in  failing  to  show  that 
ihe  surrender  was  accompanied  with  a  certified  copy  of  the  bail  bond. 
The  demurrer  was  therefore  properly  sustained. 

Judgment  affirmed. 

A.  R.  Clark,  for  appellant.    Moss,  for  appellee. 


J.  B.  WooLFORK  V.  John  J.  Calloway. 

Common-Law  Arbitration. 

Where  in  a  pending  action  without  any  order  from  the  court  the 
parties  agree  to  submit  certain  questions  of  fact  to  two  lawyers  for 
settlement,  it  amounts  to  a  common-law  arbitration,  and  when  pleaded 
in  the  cause  is  effective,  though  the  state  arbitration  statutes  are  not 
followed,  and  such  rei^ort  will  obviate  the  necessity  of  submitting  such 
questions  of  fact  to  a  jury. 


APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

September  29,  1876. 

Opinion  by  Judge  Lindsay  : 

After  tiie  judgment  of  November  8,  1873,  taking  the  petition  of 
appellee  for  confessed,  tiie  only  matter  that  remained  in  contro- 
versy was  the  value  of  the  services  rendered  by  the  appellee.  That 
questioo  was  submitted  by  the  agreement  filed  December  23,  1874,  to 
two  attomeys-at-law. 

The  court  made  no  order  submitting  the  question  to  arbitrators, 
and  neither  party  suggested  that  the  pending  action  was  to  be  dis- 
continued. The  parties  undertook,  through  the  intervention  of 
referees,  to  ascertain  and  fix  the  sum  for  which  judgment  should 
be  rendered  upon  the  confessed  petition. 

The  reference  was  not  made  under  the  statute.  The  agreement  to 
arbitrate  or  refer  was,  in  effect,  a  common-law  submission  of  the 
matter  in  controversy,  and  the  fact  that  it  was  evidenced  by  a  written 
inemorandum  did  not  render  it  necessary  that  the  provisions  of  the 
statute  regulating  statutory  arbitrations  should  be  followed. 

The  amended  petition  was,  in  fact,  a  supplemental  petition  inform- 
ing the  court  that  the  amount  for  which  judgment  was  to  be  ren- 
ted in  the  original  action  had  been  fixed  in  the  mode  agreed  upon, 
11 
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and  that  the  necessity  for  inquiry  by  the  jury  had  been  obviat< 
There  was  no  necessity  for  process  upon  this  supplemental  petitic 
It  did  not  set  up  a  new  cause  of  action.  It  merely  set  up  a  f j 
material  to  the  case,  which  had  occurred  after  the  filing  of  t 
original  petition,  and  its  filing  was  authorized  by  Sec.  162,  Ci 
Code  of  Practice. 

If  appellant  was  not  bound  to  take  notice  of  the  supplemen 
complaint,  he  was  only  entitled  to  be  notified  of  the  action  of  t 
court,  and  this  notice  could  be  served  upon  him,  as  well  out  of  as 
the  county  in  which  the  action  was  pending. 

The  demurrer  to  the  answer  subsequently  filed  was  properly  si 
tained.  The  award  of  the  referees  could  only  be  avoided,  by  soi 
fact  that  would  avoid  a  common-law  award  of  arbitrators.  No  su 
ground  was  set  up.  Appellant  had  no  right  to  raise  an  issue  as 
the  value  of  the  services  rendered  by  appellee  without  first  avoid! 
the  award. 

Therefore  the  demurrer  did  not  admit  the  truth  of  his  avermei 
on  that  subject,  and  the  motion  of  appellee  to  strike  out  such  av< 
ments  ought  to  have  been  sustained. 

Judgment  aihrtned, 

Edwards  &  Seymour,  for  appellant, 

Bullitt,  Bullitt  &  Harris,  for  appellee. 


T.  J.  Bennett,  et  al.,  v.  Thomas  P.  Brown,  et  al. 

Interest — ^Laws  of  Foreign  State. 

When  in  a  suit  interest  claimed  does  not  exceed  the  rate  allowed 
our  statutes,  it  is  not  necessary  for  the  creditor  to  aver  and  prove  t 
laws  of  the  place  of  the  contract.     If  by  those  laws  the  contract 
usurious,  that  fact  must  be  set  up  by  the  defendant  as  a  defense. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

October  4,  1876. 

Opinion  by  Judge  Lindsay  : 

The  defense  relied  on  in  this  case  is  a  want  of  consideration  f 
the  note.  The  alleged  fraudulent  and  false  representations  are  stat 
as  mere  matters  of  inducement.  The  appellees,  who  are  the  a 
signees  of  the  payee  in  the  note,  were  not  bound  to  reply  to  the  stat 
ments  of  the  answer.  No  judgment  ever  was  sought  against  thei 
and  their  assignor  was  not  made  a  party  to  the  proceeding.    App< 
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lants  were  bound  to  make  out  their  defense  by  proof,  and  as  the  evi- 
dence heard  on  the  trial  is  not  embodied  in  the  record  before  us, 
we  are  bound  to  conclude  that  the  circuit  judge  correctly  decided 
that  they  failed  in  their  proof. 

It  was  not  necessary  to  aver  that,  by  the  laws  of  Ohio,  interest  at 
the  rate  of  eight  per  centum  per  annum  could  be  collected.  Eight 
per  cent  is  legal  in  this  state,  when,  as  in  this  case,  it  is  contracted 
for  in  writing.  When  the  interest  claimed  does  not  exceed  that  al- 
lowed by  our  statutes,  it  is  not  necessary  for  the  creditor  to  allege 
and  prove  the  laws  of  the  place  of  the  contract.  If  by  those  laws  the 
contract  is  usurious,  that  fact  must  be  set  up  by  the  debtor  as  a  de- 
fense. 

Judgment  affirmed. 

C.  L.  Raisin,  Jr.,  for  appellants.    George  T.  Halbert,  for  appellees. 


Milton  Rutherford  v.  Commonwealth. 

Law — ^Indictment  Joining  Separate  Offenses. 
An  Indictment  charging  two  separate  and  distinct  offenses  is  in- 
sufficient. 

Proof  and  Instructions. 

Where  an  indictment  charges  that  the  accused  wilfully  and  mall- 
doosly  shot  and  wounded,  with  a  deadly  pistol,  two  persons  named, 
with  intent  to  kill  them,  the  charge  is  that  one  shot  had  wounded  hoth 
parties,  and  the  state  should  be  required  to  prove  the  charge  as  made, 
and  an  instruction  that  if  the  Jury  find  that  the  accused  shot  and 

«    wounded  either  of  said  parties  they  should  find  him  guilty,  is  erro- 
neous. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

October  6,  1876. 

Opinion  by  Judge  Lindsay  : 

The  indictment  charges  that  Milton  Rutherford  "wilfully  and  ma- 
liciously shot  and  wounded  John  Floumey  and  John  Cummings  with 
a  deadly  pistol  with  intent  to  kill  them."  The  plain  inference  from 
the  language  used  is  that  but  one  shot  was  fired,  and  that  it  wounded 
both  Floumey  and  Cummings.  If  two  shots  were  fired,  one  wound- 
ing Floumey  and  the  other  Cummings,  then  the  indictment  im- 
properly joins  two  separate  and  distinct  offenses. 

The  proof  presented  by  the  record  tends  to  show  that  the  two 
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parties  named  were  wounded  by  different  shots.  Waiving  th 
objections  raised  as  to  the  form  of  the  instruction  given  for  tl: 
commonwealth,  we  will  consider  only  that  portion  which  we  thin 
contains  a  fatal  error. 

The  jury  were  told  that  in  certain  contingencies  they  should  fin 
the  defendant  guilty  of  malicious  shooting  and  wounding,  or  c 
shooting  and  wounding  in  sudden  heat  and  passion,  if  they  shoul 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  he  sh( 
and  woimded  John  Floumey  and  John  Cummings,  or  either  of  then 
The  effect  of  this  instruction  was  to  put  the  appellant  upon  trial  fc 
two  separate  and  distinct  offenses,  and  to  authorize  his  convictioi 
if  he  should  be  found  guilty  of  either,  and  the  jury  was  not  even  n 
quired  to  designate  which  offense  they  should  find  he  had  con 
mitted. 

The  instruction  should  have  followed  the  language  of  the  indie 
ment.  Inasmuch  as  the  commonwealth  in  effect  charged  that  or 
shot  had  wounded  both  parties,  it  should  have  been  required  t 
prove  the  offense  as  laid. 

For  the  error  indicated  the  judgment  is  reversed,  and  the  caus 
remanded  for  further  proceedings  not  inconsistent  with  this  opinioi 

A,  Duvall,  Milton  &  Stevenson,  for  appellant. 

Moss,  for  appellee. 


J.  Paul  Jones  v.  Samuel  Hatchett. 

Arbitration. 

The  common  law  respecting  arbitrations  and  awards  is  still  in  fore 
and  hence  an  arbitration  and  award  is  binding  although  the  questioi 
were  not  submitted  by  order  of  court  or  by  any  formal  agreement 

Setting  Aside  an  Award. 

An  award  made  by  arbitrators  will  not  be  set  aside  for  mere  erroi 
of  Judgment  when  neither  fraud  nor  mistake  is  alleged  and  shown. 


appeal  from  BOYD  CIRCUIT  COURT. 

October  7,  1876. 

Opinion  by  Judge  Cofer  : 

The  award  set  up  in  the  amended  answer  and  counterclaim  wj 
prima  facie  a  valid  common-law  award,  and  the  appellee's  motion  fc 
judgment  on  the  award  was  in  effect  a  demurrer  to  so  much  of  tl 
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rq)ly  as  attempted  to  avoid  it.  To  the  submission  of  that  motion 
the  appellant  interposed  no  objection,  and  unless  his  reply  presented 
a  valid  defense  to  the  award,  there  was  no  issue  to  try  the  award,  if 
valid. 

There  being  a  former  settlement  of  all  the  matters  in  controversy 
in  the  action,  the  only  question  necessary  to  be  decided  now  is, 
whether  the  reply,  if  true,  presented  grounds  avoiding  the  award. 
The  first  ground  relied  upon  is  that  the  submission  was  not  by 
order  of  court,  and  was  not  by  any  formal  or  binding  agreement. 
We  have  decided  that  the  common  law  respecting  arbitrations  and 
awards  is  still  in  force.  It  is  alleged  in  the  amended  counterclaim 
that  "the  plaintiff  and  defendant  agreed  to  submit  the  matters  in 
controversy  in  this  action  to  the  arbitrament  of  John  P.  Jones  and 
William  Sherritt,  and  they,  by  consent  of  parties  selected  Robert  W. 
Lampton  as  umpire,"  and  that  they  made  an  award  in  writing.  The 
appellant  does  not  deny  that  such  an  agreement  was  made,  but  says 
that  there  was  not  a  formal  or  binding  agreement.  He  should  either 
have  denied  that  there  was  any  agreement  or  have  stated  why  it  was 
ttjt  binding. 

The  second  objection  is  that  the  arbitrators  had  assumed  to 
decide  matters  not  submitted;  that  they  undertook  to  rescind  the 
contract  of  sale  of  the  horse  when  there  was  no  such  issue  in  the 
case.  The  appellee  alleged  the  appellant  represented  that  the  horse 
was  sound  when  be  knew  he  had  glanders,  and  that  the  horse  had 
been  tendered  back  and  left  on  the  appellant's  premises.  If  these 
allegations  were  true  the  appellee  has  a  right  to  a  rescission,  and  that 
matter  was  therefore  in  issue  in  the  suit.  The  third  objection  is 
that  the  award  is  unjust  and  not  sustained  by  the  facts,  and  the  acts 
of  the  arbitrators  were  irregular  and  not  in  conformity  to  law. 
Neither  fraud  nor  mistake  is  alleged,  and  it  is  well  settled  that  an 
award  will  not  be  set  aside  for  mere  errors  of  judgment  on  the  part 
of  arbitrators.  We  are  therefore  of  the  opinion  that  the  reply  pre- 
sented no  defense  to  the  cross-action  on  the  award,  and  that  the 
award  was  properly  enforced. 
Judgment  affirmed. 
H',  C.  Ireland,  for  appellant. 
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James  Pearce,  et  al.,  v.  J.  T.  Brown  &  Bro, 

Fraudulent  Conveyance — Equit;. 

In  order  to  maintain  an  action  In  eqult;  to  Bet  aside  a  fraudulent 
conveyance  It  Is  required  that  the  creditor  shall  bave  a  judgment  ai 
law  and  a  return  of  nulla  bona  upon  his  execution.  This  Is  tni« 
whether  the  grantor  or  his  estate  Is  the  defendant. 

Practice — Parties  Defendant. 

In  an  action  to  set  aside  a  fraudulent  conveyance,  after  the  death  ol 
the  grantor,  It  la  necessary  to  join  as  defendants  the  heirs  and  per 
sonal  representatives,  or  It  such  representatlveH  are  not  joined  it  musi 
be  alleged  there  are  none. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 
October  9,  1876. 

Opinion  by  Judge  Lindsay  : 

In  order  to  maintain  an  action  in  equity  to  set  aside  a  fraudulen' 
conveyance,  it  is  in  general  requisite  that  the  creditor  shall  have  < 
judgment  at  law,  and  a  return  of  nulla  bona  upon  his  ctMnmon-lav 
execution. 

If  V.  C.  Pearce  were  alive,  a  judgment  against  him  and  a  retun 
of  no  property  would  be  necessary  to  enable  appellees  to  reach  thi 
estate  conveyed  by  Combs  to  his  heirs  at  law.  As  he  is  dead 
the  appellees  should  either  show  that  they  have  such  judgment  ant 
return  against  his  personal  representative,  or  else  that  he  has  n( 
personal  representative.  The  last  fact  would  of  itself  authorize  at 
appeal  to  the  chancellor. 

If  the  appellees  are  seeking  to  reach  the  land,  an  estate  descendet 
to  the  appellants,  then  they  should  follow  the  provisions  of  the  Gen 
eral  Statutes.  They  may  have  a  judgment  in  personam  in  a  join 
action  in  ordinary  against  the  personal  representatives  and  heirs  a 
law,  as  provided  by  Sec.  6,  Art.  i.  Chap.  44,  General  Statutes,  or  i 
there  be  no  personal  representative,  then  they  may  proceed  in  equit] 
against  the  heirs  alone,  and  in  such  action,  they  may,  by  propei 
procedure  and  upon  legal  grounds,  secure  a  lien  on  the  property 
descended,  and  not  disposed  of. 

In  this  case,  they  are  proceeding  against  the  heirs  at  law  with 
out  joining  the  persona!  representative,  and  without  averring  tha 
there  is  no  such  representative.  As  the  heirs  at  law  have  the  righ 
to  have  the  debt  satisfied  out  of  the  personal  assets  of  their  ancestor 
if  he  left  any,  the  proceedings  herein  had  are  erroneous.  Hagan  v 
Patterson,  10  Bush  441 ;  Conley's  Heirs  v.  Boyle's  Ex'rs,  6  T.  B 
Mon.  639. 
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Judgment  reversed  and  cause  remanded  with  instructions  to  allow 
appellees  to  amend  their  petition  and  for  further  proper  proceedings. 
Owen  &  Ellis,  for  appellants. 
IVUliams  &  Brown,  for  appellees. 


W.  T.  Carlisle,  et  al.,  z;.  R.  M.  Carlisle,  et  al. 

Proof  of  Title  to  Land. 

To  make  out  title  to  land  sold  on  execution  it  is  necessary  to  exhibit 
both  the  Judgment  and  execution. 


APPEAL  FROM  KENTON  CIRCUIT  COURT. 

October  12,  1876. 

Opinion  by  Judge  Cofer  : 

It  is  necessary,  in  order  to  make  out  title  to  land  sold  under  an 
execution,  to  exhibit  the  judgment  and  execution.  Dunn  v.  Meri- 
u'cther,  I  A.  K.  Marsh.  158;  Martin  v.  M' Cargo,  5  Litt.  293 ;  Stevens 
i\  Robertson,  3  T.  B.  Mon.  97.  This  rule  has  never  been  departed 
from  by  this  court,  and  we  find  no  exception  to  it  sufficiently  broad 
to  cover  the  facts  of  this  case. 

In  Bustard  v.  Gates,  4  Dana  429,  it  was  held  that  after  the  lapse  of 
twenty  years  it  was  sufficient  to  produce  the  judgment  and  execu- 
tion book,  and  that  these,  in  connection  with  the  recitals  in  the 
sheriff's  deed  and  twenty  years  possession  under  it,  were  sufficient 
endence  of  a  sale  under  execution  on  the  judgment. 

But  in  this  case  no  fi.  fa.  is  exhibited,  and  the  only  record  evidence 
that  an  execution  ever  issued  or  that  the  land  was  levied  on  is  fur- 
nished by  the  recitals  in  the  deed  made  by  the  officer  who  made  the 
sale.  The  sale  purports  to  have  been  made  under  a  venditioni  ex- 
ponas, but  that  writ  contains  no  description  whatever  of  the  land, 
nor  does  it  recite  that  it  had  been  levied  on. 

We  have  not  been  referred  to  any  case,  and  have  been  unable  to 
find  one  in  which  it  has  been  held  or  intimated  that  title  to  land  can 
be  made  out  under  a  sale  by  a  sheriff  or  other  like  officer  by  an 
exhibition  of  a  judgment  and  a  deed  reciting  an  execution  and  levy 
and  sale  under  it.  The  exhibition  of  an  execution,  or  the  production 
of  equivalent  record  evidence,  or  of  evidence  of  the  existence  of  an 
execution,  is  essential  to  show  authority  in  the  officer  to  make  a  levy 
and  sale.    A  venditioni  confers  no  authority  to  levy  upon  property. 
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but  merely  commands  the  officer  to  sell  property  already  levi< 
upon ;  and  unless  it  shows  upon  its  face  that  a  ievy  had  been  mac 
and  describes  the  property  to  be  sold,  it  cannot  supply  the  place  of 
fi.  fa.  in  making  out  title. 

We  are  therefore  constrained  to  hold  that  R.  M.  Carlisle  h; 
failed  to  make  out  title  to  the  land  in  contest  under  the  sale  made  1 
the  sergeant  of  this  court. 

Nor  do  we  think  that  he  has  established  title  by  adverse  posse 
sion.  The  decided  preponderance  of  the  evidence  is  to  the  effe 
that  there  was  no  adverse  holding  during  the  life  of  John  Carlisl 
Up  to  the  time  of  his  death  he  kept  stock  on  the  farm  and  househo 
furniture  in  the  house,  and  controlled  at  least  a  part  of  the  farm,  ar 
claimed  it  as  his  own ;  and  the  declarations  of  R.  M.  Carlisle  mac 
after  his  father's  death  show  that  up  to  that  time  he  did  not  claim 
be  the  owner  of  the  land.  This  conclusion  is  fortified  by  the  fa 
that  he  sold  the  land,  in  1848,  to  J.  D.  Carlisle  for  not  exceeding  on 
fourth  of  its  value,  and  by  the  further  fact  that  he  failed  to  tal 
that  character  of  care  and  control  of  it  that  he  would  most  like 
have  done  if  he  had  then  claimed  to  be  the  absolute  owner. 

The  most  favorable  construction  to  R.  M.  Carlisle  that  the  ev 
dence  admits,  is  that  from  the  Spring  of  1842  up  to  the  death  < 
John  Carlisle  in  June,  1844,  he  held  possession  of  a  part  of  the  Ian 
without  claiming  to  be  the  owner,  while  his  father  held  the  residt 
and  claimed  the  w^hole. 

This  suit  was  commenced  in  March,  1864,  within  less  than  tweni 
years  after  the  death  of  John  Carlisle,  and  within  a  little  moi 
than  nineteen  years  from  the  date  of  the  sergeant's  deed  whic 
was  the  first  notification  given  by  R.  M.  Carlisle  that  he  claimed  tl 
land  as  his  own.  The  suit  having  been  commenced  before  May  3 
1866,  when  the  act  of  May  31,  1865  (Myers's  Supplement  295),  e: 
tending  the  provisions  of  Chap.  63,  Revised  Statutes,  to  causes  < 
action  which  accrued  before  those  statutes  were  adopted,  it  is  coi 
ceded  that  less  than  twenty  years  adverse  possession  did  not  const 
tute  a  bar  to  the  relief  sought  in  this  case. 

Those  views  render  it  unnecessary  that  we  should  consider  tl 
question  whether  the  judgment  in  favor  of  the  commonweaJl 
against  John  Carlisle  was  void  or  not,  or  whether,  on  the  evidenc 
R.  M.  Carlisle  would  be  held  a  trustee  in  the  event  the  sale  should  t 
held  to  be  valid. 

As  this  conclusion  will  render  a  settlement  of  the  estate  of  Joli 
Carlisle,  and  an  account  of  advancements,  necessary  so  far  as  th 
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appellants,  W.  T.  Carlisle,  Nancy  Bagley,  Susan  Collins  and  Martha 
Garrard  are  concerned,  it  is  necessary  that  we  should  dispose  of 
the  question,  whether  W.  T.  Carlisle  ought  to  be  charged  with  the 
value  of  the  negro  girl  referred  to  in  the  record. 

She  became  the  property  of  John  Carlisle  in  virtue  of  his  marital 
rights,  but  having  been  sold  as  his  pr<^erty,  and  purchased  by 
Stewart,  and  conveyed  by  him  to  W.  T.  Carlisle,  she  became  the 
property  of  the  latter,  and  is  not  chargeable  to  him  as  an  advance- 
ment ;  but  if  it  should  turn  out,  as  is  intimated  in  some  of  the  evi- 
dence, that  Stewart  paid  for  her  with  money  belonging  to  Carlisle, 
or  that  Carlisle  repaid  Stewart  the  amount  paid  for  her,  that  sum 
should  be  charged  as  advancement.  The  evidence  shows  that  R.  M. 
Carlisle  paid  to  the  commonwealth  on  the  judgment  against  his 
laiher  the  sum  of  $795,  and  for  this  and  its  interest  he  is  entitled  to 
a  lien  cm  the  land,  unless  the  rent  has  been  sufficient  to  reimburse 
him. 

The  judgment  is  reversed  as  to  W.  T.  Carlisle,  Nancy  Bagley, 
T.  J.  Bagley  and  Susan  Collins,  and  is  affirmed  as  to  Martha  Gar- 
rard, and  the  cause  is  remanded  with  directions  to  refer  it  to  a  com- 
missioner to  take  an  account  of  the  estate  of  John  Carlisle,  including 
advancements  made  to  each  of  his  heirs,  and  to  allot  to  these  appel- 
lants, except  Mrs.  Garrard,  so  much  in  value  of  the  land  in  contest 
as  will,  with  any  advancements  they  may  have  received,  be  equal  to 
Lheir  respective  shares  of  the  entire  estate. 

/.  \V.  Stevenson,  James  M.  Collins,  for  appellants. 

James  Pryor,  James  O'Hara,  Jr.,  /.  G,  Carlisle,  for  appellees. 


Alfred  B.  Davis  v.  W.  O.  Watts. 

Eitimatuig  Valae  of  Services — Rule. 

When  courts  or  jurors  are  called  upon  to  estimate  values  they  may 
do  80  from  their  personal  and  private  knowledge  of  such  values. 


APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

October  13.  1876. 

Opinion  by  Judge  Cofer: 

After  a  careful  examination  of  the  evidence,  including  the  rec- 
ords of  the  proceedings  in  the  federal  court,  we  are  of  the  opinion 
that  the  judgment  appealed  from  is  for  too  much.    The  cases  were 
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not  of  a  character  to  render  any  great  amount  of  labor  necessary, 
and  the  evidence  fails  to  show  that  any  considerable  amount  was 
performed. 

There  was  no  argument  before  court  or  jury.  The  cases  were  not 
of  a  character  to  require  any  great  amount  of  study  or  investigation 
of  authorities,  or  to  require  a  high  order  of  professional  attainments 
or  skill.  The  appellee  was  evidently  watchful,  vigilant  and  solicitous 
to  protect  his  client;  he  did  considerable  work,  but  it  was  not,  in 
our  opinion,  worth  the  amount  he  will  get  for  it  if  the  judgment 
is  permitted  to  stand.  He  did  nothing  after  the  trials.  The  intro- 
duction of  evidence  before  the  judge  with  a  view  to  procure  from 
him  a  certificate  of  the  facts  to  be  laid  before  the  secretary  of  the 
treasury,  as  the  basis  for  a  remission  of  the  forfeiture,  was  after 
the  trials,  and  was  conducted  by  Messrs.  Speed  and  Marshall,  and 
occupied  a  part  of  two  days,  and  it  was  upon  the  certificate  made  by 
the  judge  after  hearing  that  evidence  that  the  order  of  remission 
was  based. 

The  service  thus  rendered  by  them  after  the  appellee  ceased  to 
do  anything  in  the  matter  was  certainly  equal  to  the  services  ren- 
dered by  the  appellee  before  they  were  employed,  and  each  of  those 
gentlemen  deserved  to  have  as  large  a  fee  as  the  appellee.  General 
Marshall  charged  $400,  and  Mr.  Speed  would  have  charged  $500  if 
he  had  made  any  charge  at  all,  but  he  made  none,  and  the  charges 
made  by  General  Marshall  and  the  appellee  are  the  only  ones  made 
in  the  case  that  can  furnish  any  criterion  of  the  value  of  the  services 
rendered. 

The  average  estimate  made  by  the  witnesses  is  above  General 
Marshall's  charge,  though  some  of  them  are  below  it.  If  the  sub- 
ject was  one  of  which  the  court  was  entirely  ignorant  we  should  be 
inclined  to  adopt  the  average,  but  when  courts  or  jurors  are  called 
upon  to  estimate  values  they  may  do  so  from  their  personal  and 
private  knowledge  of  such  value.  The  value  of  an  attorney's  serv- 
ices in  a  particular  case  cannot  be  ascertained  like  the  value  of  an 
article  of  merchandise  which  has  a  market  price,  but  must  be  ascer- 
tained from  the  opinions  of  other  attorneys,  and  the  evidence  shows 
that  such  opinions  are  quite  variable,  the  maximum  estimate  being 
$1,200  and  the  minimum  $350. 

The  members  of  this  court  have  been  practising  attorneys,  and 
cannot  but  have  opinions  as  to  the  value  of  legal  services  when  the 
facts  respecting  the  services  are  before  them,  and  considering  the 
fact  that  there  were  three  attorneys  in  the  cases,  the  character  of  the 


1 8/6- J  Gore  v.  Bates.  171 

cases,  and  the  amount  of  labor  performed,  and  giving  due  weight 
to  the  opinion  of  the  winesses  who  testified  as  experts,  we  are  all 
of  the  opinion  that  $400  was  as  much  as  the  appellee  was  entitled  to, 
and  that  should  have  been  credited  by  the  sum  of  $75  admitted  to 
have  been  paid. 

Our  own  estimate,  without  any  evidence  as  to  the  value  of  the 
services,  would  have  been  much  lower.  We  should  have  deemed 
$250  for  each  of  the  three  attorneys  liberal  compensation.  The 
cppellant's  undertaking  was  to  pay  just  and  reasonable  fees,  a  fair 
equivalent  for  the  services  rendered.  He  was  under  no  obligation 
to  pay  the  appellee  as  if  he  had  attended  to  the  cases  without  assist- 
ance. He  had  a  right  to  employ  other  counsel,  and  pay  them  for  it, 
and  was  only  bound  to  pay  the  appellee  for  what  he  did,  and  we 
think  he  will  be  amply  paid  when  he  gets  four  hundred  dollars. 

Judgment  reversed,  and  cause  remanded  with  directions  to  render 
judgment  for  $400  with  interest  from  the  filing  of  the  cross-petition, 
subject  to  a  credit  of  $75,  as  of  that*  date. 

A.  T.  Pope,  R.  H.  Blain,  for  appellant. 

Young  &  Boyle,  for  appellee. 


George  Gore,  et  al.,  v.  W.  F.  Bates. 

Bamaces  in  Ejectment  by  Force. 

Where  an  olDcer  holds  a  writ  to  dispossess  an  occupant  of  real  estate, 
bat  before  the  serrice  of  the  writ  the  owner  by  his  employes  tore  out 
the  windows  and  doors  of  the  house  in  which  plaintiff  resided,  and 
that  too,  in  the  winter  time,  such  owner  is  liable  in  damages  for  such 
trespass. 

Void  Writ 

Where  the  transcript  on  appeal  does  not  show  that  any  judgment 
vas  entered  on  a  verdict  giving  plaintiff  the  right  of  possession  of  real 
estate,  a  writ  of  possession  thereon  is  void  and  acts  done  under  it 
amount  to  a  trespass,  and  the  occupant  of  such  real  estate  is  entitled 
to  recover  for  such  trespass. 

Forcible  Detainer. 

Right  of  possession  is  the  gist  of  the  action  of  forcible  detainer,  and 
a  verdict  and  judgment  for  restitution  is  a  complete  bar  to  suit  for 
acts  done  in  the  prudent  execution  of  the  writ. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

October  16,  1876. 
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Opinion  by  Judge  Cofer  : 

The  appellants,  George  and  Malinda  Gore,  are  husband  and  wife, 
and  brought  this  action  for  trespass  against  the  appellee,  alleging 
that  they  were  the  owners  of  six  acres  of  land  which  they  had  oc- 
cupied as  a  homestead  while  living  together  as  husband  and  Avife; 
that  Gore  had  abandoned  his  wife,  who,  with  his  and  her  children, 
continued  to  reside  on  the  land  until  in  February,  1875,  when  the 
appellee  forcibly  entered  on  the  land  and  removed  the  household 
goods  and  provisions  of  the  appellants  from  the  premises,  and  for- 
cibly ejected  the  appellant,  Malinda,  and  her  children  therefrom. 

The  appellee  denied  that  the  appellants  were  the  owners  of  the 
land,  alleged  that  it  belonged  to  him,  and  that  he  had  rented  it  to 
George  up  to  the  first  of  January,  1875 ;  that  George  held  over,  and 
he  had  proceeded  against  him  for  forcible  detainer,  had  obtained 
judgment  for  restitution,  and  caused  a  writ  of  restitution  to  issue, 
and  justified  the  alleged  trespass  under  the  writ. 

The  evidence  showed  that  George  had  owned  the  land,  and  had 
occupied  it  with  his  family  as  a  homestead ;  that  he  sold,  and  by  a 
deed  dated  March  2,  1874,  in  which  Malinda  did  not  unite,  had  con- 
veyed the  land  to  the  appellee,  and  had  then  rented  it  of  him  until 
January  i,  1875 ;  and  that  in  September,  1874,  George  abandoned  his 
wife  and  children  and  left  them  residing  on  the  land.  In  February, 
1875,  the  appellee  caused  a  writ  of  forcible  detainer  to  issue  against 
both  of  the  appellants,  charging  them  with  detaining  the  said  six 
acres  of  land,  and  after  service  upon  both,  obtained  a  verdict  against 
them,  and  a  writ  of  restitution,  in  the  execution  of  which,  by  a 
constable,  he  claimed  that  the  acts  for  which  he  was  sued  were  done. 

The  evidence  shows,  however,  that  before  the  officer  went  upon 
the  premises  to  execute  the  writ,  the  appellee  sent  workmen  to  tear 
out  the  windows  and  doors  of  the  house  in  which  the  appellant, 
Malinda,  and  her  children  were  living,  and  that  they  did  so.  Neither 
the  proceeding  for  forcible  detainer  nor  the  other  facts  in  evidence, 
nor  both  together,  could  under  any  circumstances  justify  the  sending 
of  workmen  to  tear  out  the  windows  and  doors  while  the  family 
was  yet  in  the  house,  and  the  writ  of  restitution  unexecuted ;  and  for 
that  trespass,  committed  in  the  midst  of  winter  and  without  excuse, 
the  appellants  were  entitled  to  recover,  and  the  court  erred  in 
dismissing  the  petition. 

It  does  not  appear  from  the  transcript  of  the  forcible  detainer 
proceeding  that  judgment  was  rendered  on  the  verdict.  If  no  such 
judgment  was  rendered  the  writ  was  void,  and  the  acts  done  tmder 
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it  were  a  trespass,  and  the  appellants  are  entitled  to  recover  for  that 
also.  It  was  urged  in  argument  that  the  appellants  were  entitled 
10  recover  on  the  ground  that  the  land  constituted  their  homestead, 
and  that  although  it  had  been  sold,  and  George  Gore  had  attempted 
to  convey  it,  yet  as  his  wife  had  not  joined  in  the  conveyance,  she 
might  hold  the  possession  against  the  vendee  of  her  husband. 

If  there  were  a  judgment  on  the  verdict  in  the  action  of  forcible 
detainer,  that  judgment,  being  still  in  force,  settles  the  question  of 
hgfat  to  the  possession,  and  will  bar  the  action  so  far  as  it  seeks  to 
recover  for  the  acts  done  in  executing  the  writ  of  restitution, 
whether  the  homestead  passed  by  the  husband's  deed  or  not.  Right 
of  possession  is  the  gist  of  the  action  of  forcible  detainer,  and  a 
verdict  and  judgment  for  restitution  is  a  complete  bar  to  suit  for 
acts  done  in  the  prudent  execution  of  the  writ. 

If,  on  the  other  hand,  there  were  no  judgment  on  the  verdict,  and 
the  writ  was  consequently  void,  the  appellants  are  entitled  to  recover 
not  only  for  the  trespass  committed  before  the  officer  went  to  ex- 
ecute the  writ,  but  also  for  that  committed  in  its  execution.  It  is 
therefore  unnecessary  to  decide  the  question  so  earnestly  pressed  by 
the  appellant's  counsel,  whether  the  husband's  vendee  had  a  right,  in 
view  of  the  homestead  law,  to  recover  possession  of  the  homestead. 
That  question  is  concluded,  so  far  as  respects  so  much  of  this  action 
is  is  for  a  trespass  committed  in  the  execution  of  the  writ. 

Section  516  of  the  Code  has  no  reference  to  an  action  by  the  de- 
fendant in  proceedings  for  forcible  detainer  or  forcible  entry.  That 
section  relates  to  actions  against  such  defendants  for  trespass  in  en- 
tering, or  for  waste  or  mesne  profits  while  in  possession.  Counsel  is 
therefore  mistaken  in  saying  that  the  judgment  of  restitution  and 
writ  issued  thereon  constitute  no  bar  to  an  action  of  trespass  for  acts 
•lone  in  executing  the  writ.  It  would  be  most  unreasonable  to  say 
that  a  defendant  in  forcible  entry,  or  forcible  detainer,  might  be  dis- 
possessed under  a  writ  of  restitution,  and  that  he  might  then  maintain 
^n  action  of  trespass  against  the  plaintiff  in  such  proceeding  for  acts 
expressly  authorized  by  the  law  to  be  done  under  the  writ. 

Judgment  rei^ersed,  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 
3/.  T.  Carpenter,  for  appellants. 
Bollock  &  Beckham,  for  appellee. 
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W.  T.  Carlisle,  et  al.,  v.  R.  M.  Carlisle,  et  al. 

Public  Officer — Presumptions  from  Actions. 

When  it  is  the  duty  of  a  public  officer  to  make  a  return  showing 
what  he  did  in  the  performance  of  a  duty,  his  return  is  prima  facie 
evidence  of  its  own  truth,  but  his  return  is  not  evidence  of  any  other 
fact,  and  does  not  prove  that  he  had  authority  to  act. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

October  17,  1876. 

Opinion  by  Judge  Cofer  : 

Counsel  concede  that  the  general  rule  is  that  in  order  to  make  out 
title  to  land  und^r  a  sheriff's  deed  it  is  necessary  to  produce  the 
judgment  and  fi.  fa.  under  which  the  sale  was  made. 

But  they  insist  that  after  the  lapse  of  twenty  years  the  existence 
of  the  execution  and  levy  may  be  proved  by  the  recitals  in  the  sher- 
iff's deed,  and  in  the  venditioni  exponas  under  which  the  sale  was 
made. 

Their  argument  is  that  the  law  presumes  that  a  public  officer, 
acting  under  the  sanction  of  an  oath,  properly  discharges  his  duty, 
and  that  when  he  is  required  by  law  to  make  a  statement  of  what 
he  did  in  respect  to  an  official  duty  his  statement  will  be  prima  fade 
evidence  that  he  did  that  which  he  says  he  did;  and  they  argue 
from  that  premise  that  as  it  was  the  duty  of  the  clerk  to  issue  a 
venditioni  when  there  was  returned  to  his  office  a  fi.  fa.  showing  that 
there  was  unsold  property  in  the  hands  of  the  officer  levied  on  under 
it,  that  the  recitals  of  the  venditioni  are  prima  facie  evidence  that  a 
fi.  fa.  had  been  issued  and  levied,  and  that  as  it  is  the  duty  of  the 
sheriff  to  recite  the  fi.  fa.  or  other  execution  in  a  deed  conveying 
property  sold  by  him,  the  recitals  in  the  deed  that  a  fi.  fa.  issued  and 
was  levied  on  the  particular  property  are  prima  facie  evidence  of 
those  facts. 

It  is  unquestionably  true  that  when  it  is  the  duty  of  a  puWic 
officer  to  act,  and  to  make  a  return  showing  what  he  did  in  the  per- 
formance of  that  duty,  his  return  is  prima  facie  evidence  of  its  own 
truth.  But  his  return  is  not  evidence  of  any  other  fact,  and  does  not 
prove  that  he  had  authority  to  act. 

The  venditioni  exhibited  may  be  evidence  that  a  fi.  fa.  had  been 
returned  to  the  office  of  the  clerk,  showing  that  there  was  property 
in  the  officer's  hands  which  had  been  levied  on  and  remained  unsold ; 
and  if  it  had  described  the  property  which  the  officer  was  com- 
manded to  sell  it  is  probable  the  officer's  return  that  he  had  sold  the 
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property  therein  described  would  have  been  sufficient.  But  the  ven- 
•:litioni  does  not  describe  the  property  to  be  sold,  and  therefore  does 
not  show  or  even  admit  that  it  would  be  competent  to  prove  a  levy 
in  that  way,  and  show  what  property  had  been  levied  upon.  The 
officer's  return  shows  that  he  sold  the  land  in  contest  under  the  writ, 
but  it  does  not  show  that  the  property  sold  had  been  levied  on. 
There  is  therefore  nothing  in  the  venditioni  or  in  the  return  thereon 
;o  show  a  levy. 

Now,  conceding  that  the  fact  that  the  clerk  issued  a  venditioni 
proves  a  fL  fa.  had  been  issued  and  levied,  there  is  still  nothing  but 
the  recitals  in  the  deed  to  show  upon  what  it  was  levied.  The  ven- 
ditioni does  not  describe  the  property  that  it  commanded  the  officer 
to  sell,  and  without  the  fi.  fa.  or  some  other  evidence  showing  that 
the  land  in  contest  had  been  levied  on,  the  sale  cannot  be  approved 
unless,  as  counsel  contend,  we  should  go  still  further  and  presume 
that  the  officer  would  not  sell  any  other  land  besides  that  he  had 
levied  upon. 

We  cannot  think  we  are  authorized  to  indulge  in  so  many  pre- 
sumptions in  order  to  approve  a  sale  under  execution.  No  case  cited 
goes  the  length  we  are  asked  to  go.  Bustard  v.  Gates,  4  Dana  429, 
does  not  go  near  so  far.  In  that  case  the  execution  book  was  intro- 
duced, which  showed  that  a  fi.  fa.  had  been  issued,  and  levied  on  the 
land  there  in  contest ;  and  it  was  held  that  the  execution  book  and  the 
recitals  in  the  deed  taken  together  were  sufficient,  while  in  this  case 
wc  arc  asked  to  treat  the  recitals  in  the  deed  and  the  issuing  of  a  ven- 
ditioni as  proving  as  much  as  was  proved  in  that  case  by  the  recitals 
and  the  execution  book.  This  would  be  carrying  presumptions  great- 
ly beyond  any  adjudged  case  and  beyond  what  we  regard  as  safe,  and 
wc  must  therefore  adhere  to  our  former  opinion  upon  this  point. 

We  have  re-examined  the  evidence  respecting  the  possession  of 
R-  M.  Carlisle  and  see  no  reason  for  changing  our  opinion  in  that 
regard. 

The  beginning  of  a  suit  for  partition  by  one  co-parcener  is  to  be 
treated  as  a  suit  by  all  who  do  not  disclaim.  The  facts  stated 
show  the  rights  of  all,  and  it  is  therefore  not  necessary  that  those 
made  defendants  should  answer.  They  could  state  no  new  facts,  and 
as  the  prayer  of  the  plaintiff  in  such  cases  is  that  partition  be  made 
among  those  shown  by  the  petition  to  be  entitled,  it  is  not  necessary 
that  those  made  defendants  should  answer  even  for  the  purpose  of 
praying  for  the  allotment  of  their  shares,  but  the  court  will  go  on 
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and  make  partition  among  those  entitled  and  put  them  in  possession, 
without  cross-pleadings  by  the  defendants. 

The  petition  in  this  case  contained  a  statement  of  facts  showing 
that  the  land  ought  to  be  partitioned  among  the  heirs  of  John  Car- 
lisle, and  prayed  that  partiticm  might  be  made,  and  is  to  be  treated 
as  a  suit  for  the  benefit  of  all  those  shown  to  be  entitled,  and  in  our 
opinion  suspended  the  running  of  the  statute  of  limitation  as  to  all. 

But  we  are  satisfied  that  we  were  in  error  in  regard  to  Mrs.  Gar- 
rard's interest.  She  filed  an  answer  and  cross-petition,  and  after- 
wards made  a  transfer  of  her  interest  in  order  to  qualify  herself  to 
testify  in  the  case,  and  then  dismissed  her  cross-petition,  which  we 
think  was  an  abandonment  and  virtual  disclaimer,  and  should  be 
held  to  have  divested  her  of  her  interest.  Having  dismissed  her 
cross-petition  the  appellees  may  well  have  regarded  that  act  as  an 
abandonment  of  all  claim  on  her  part,  and  on  that  account  have 
forebome  to  set  up  the  release  against  her  as  they  might  otherwise 
have  done. 

We  only  directed  the  interests  of  those  who  appealed  to  be 
allotted,  because  those  who  did  not  appeal  have  by  their  failure  ac- 
quiesced in  the  judgment. 

There  is  a  marked  distinction  between  a  suit  by  one  co-parcener 
against  the  other  co-parceners  for  partition,  and  an  appeal  by  a  party 
from  a  judgment  denying  partition.  In  the  petition  for  division 
the  rights  of  all  were  set  up  and  thereby  put  in  litigation,  in  a  case 
in  which  all  were  parties  and  in  which  relief  is  prayed  for,  for 
all ;  but  upon  this  appeal  those  in  whose  favor  we  reversed  the  judg- 
ment are  the  only  persons  seeking  relief,  or  for  whom  relief  is 
sought  in  this  court.  The  appellees  having  asked  no  relief  at  the 
hands  of  this  court  we  cannot  look  into  the  record  to  see  upon  what 
grounds  the  court  adjudged  against  them,  but  must  leave  them 
where  the  court  below  places  them,  and  by  failing  to  appeal,  they 
have  consented  to  remain  in  that  position. 

An  order  will  be  made  so  modifying  the  former  opinion  as  to 
affirm  the  judgment  as  to  Mrs.  Garrard.  As  to  the  other  appellants, 
the  petition  is  overruled. 

J.  W.  Ste7'enson,  J.  M.  Collins,  for  appellants. 

James  Pry  or,  J.  O'Hara,  Jr.,  J.  G.  Carlisle,  for  appellees. 
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W.  T.  Samuels,  et  al.,  v.  Commonwealth. 

Suit  on  Auditor's  Bond — Evidence  not  Admissible. 

When  in  a  suit  against  the  sureties  on  an  officer's  bond  it  is  sought 
to  hold  them  liable  with  their  principal,  the  acts  of  the  principal  con- 
stituting the  breach  of  his  bond  must  be  shown,  and  not  what  the  prin- 
cipal said  in  reference  thereto  long  after  the  alleged  breach,  such  state- 
ments of  the  principal  are  not  admissible  as  evidence  against  the  sure- 
Ues. 

APPEAL.  FROM  FRANKLIN  CIRCUIT  COURT. 

October  17,  1876. 

Opinion  by  Judge  Pryor: 

The  objection  made  to  the  petition  by  counsel  for  the  appellants 
is  purely  technical.  It  is  alleged  that  Samuels  failed  to  discharge 
his  duties  as  auditor  of  the  commonwealth,  and  the  office  held  by 
him  being  that  of  auditor  of  public  accounts  it  is  maintained  that 
the  breach  of  his  official  bond  was  improperly  assigned. 

The  word  "auditor,"  in  the  sense  in  which  it  is  generally  used, 
means  one  who  keeps  or  is  authorized  to  examine  accounts,  and  an 
auditor  of  a  state  is  the  auditor  of  public  accounts.  Much  of  the 
testimony  in  the  case,  however,  was  incompetent  as  against  the 
sureties.  The  declarations  of  Samuels  made  long  after  the  alleged 
breach  of  duty  occurred  should  have  been  excluded.  The 
appellee  is  seeking  to  make  the  sureties  liable  with  Samuels, 
and  in  order  to  fix  this  responsibility  the  accounts  constituting  the 
breach  of  his  bond  must  be  shown,  and  not  what  Samuels  said  in 
reference  to  his  action.  The  surety  is  bound  for  his  action.  The 
surety  is  bound  for  the  actual  conduct  of  the  principal,  and  his 
<iecIarations  made  during  the  transaction  of  the  business,  for  the 
performance  of  which  the  sureties  are  responsible,  would  be  compe- 
tent as  against  the  surety,  but  statements  made  after  the  alleged 
breach  by  the  principal  as  to  what  he  had  done  in  the  attempt  to  dis- 
charge the  duties  of  his  office,  or  in  violating  his  official  obligation, 
should  not  be  permitted  to  go  to  the  jury. 

Therefore  the  testimony  of  Brown  as  to  the  conversations  with 
Samuels  after  the  transaction  took  place,  was  incompetent.  Cassitys 
f .  Robinson,  8  B.  Mon.  279 ;  Commonwealth  for  Russell  v.  Brass- 
ed, 7  B.  Mon.  447 ;  Greenleaf ,  187.  Nor  was  the  statement  by 
Brown  that  he  had  arrived  at  the  conclusion,  in  part  from  an  ex- 
amination of  the  books  in  the  auditor's  office  competent  as  against 
Samuels.  He  was  not  a  clerk  in  the  auditor's  office  and  is  not  pre- 
12 
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sumed  to  know  what  transpired  in  that  office.  The  books  th' 
selves,  or  certified  copies  of  the  entries,  must  be  produced  in  01 
to  show  what  the  books  contain.  The  clerk  in  whose  custody 
books  are,  or  whose  duty  it  was  to  make  the  entries,  would 
competent  to  state  that  no  such  entry  or  credit  was  in  it.  1 
should  be  done  with  the  book  or  a  certified  copy  of  the  accoi 
before  him.  The  objection  to  the  instructions  arising  from  the 
mission  of  this  incompetent  testimony  it  is  not  necessary  to  no 
thereon.  The  insolvency  of  Brown  cannot  affect  Samuel's  Via 
ity,  and  the  proof  on  the  subject  should  have  been  excluded, 
the  errors  indicated  the  judgment  is  reversed  and  cause  reman 
with  directions  to  award  the  appellants  a  new  trial  and  for  fun 
proceedings  consistent  with  the  opinion. 

Judge  Cofer  not  sitting. 

IV.  P.  D.  Bush,  for  appellants.    Moss,  for  appellee. 


J.  F.  Douglas,  et  al.,  v.  City  of  Owensboro. 

Officer  Failing  to  Settle  and  Perform  Duty  in  Making  Collections. 
Where  It  Is  sought  to  recover  from  an  officer  money  collected  b? 
BB  such,  or  a  breach  of  hia  duty  In  not  making  collections,  the  pi 
tiff  must  aver  facts,  and  not  hie  conclusions  Irom  facts. 

Petition. 

In  a  suit  against  an  officer  tor  tailing  to  pay  over  flues  collected, 
petition  must  set  out  In  detail  the  fines  that  had  been  collected;  ai 
It  fs  sought  to  bold  bim  liable  for  failure  of  duty  In  collecting  fl 
the  petition  must  aver  facts  showing  a  breach  ot  duty  lu  failln. 
collect 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  23,  1876. 

Opinion  by  Judge  Lindsay: 

The  demurrer  to  appellee's  petition  should  have  been  sustaii 
The  averment  is  that  certain  fines  and  costs  were  placed  in 
hands  of  Douglas,  as  marshal,  "under  proper  process  for  collec 
by  the  city  judge  of  Owensboro,  all  of  which  he  collected ;  an 
was  his  duty  to  collect  and  account  for,  and  pay  the  money 
the  hands  of  the  treasurer  of  said  city;  •  *  *  and  the  pai 
against  whom  said  fines  were  assessed  were  good  and  solvent,  o 
ing  property  liable  to  execution  in  the  county  of  Daviess  of  gre 
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value  and  amount  than  the  amount  of  the  fines  assessed  against  them 
respectively." 

The  statement  that  the  fines  were  placed  in  the  hands  of  the 
marshal  "under  proper  process"  is  not  the  averment  of  a  fact, 
but  of  a  legal  conclusion.  What  is  a  proper  process?  Were  the 
receipts  g^ven  to  the  marshal  writs  of  execution,  or  capias  pro 
fines,  or  were  they  mere  memorandums,  made  out  by  the  county 
judge  and  handed  to  the  officer?  The  petition  is  silent  as  to  these 
questions;  the  pleader  contents  himself  with  stating  his  opinion 
to  be  that  the  processes  were  proper. 

Then,  further,  it  is  evident  that  it  is  not  meant  to  be  averred 
that  all  of  said  fines  had  been  collected.  The  language  of  the 
petition  manifests  a  clear  intention  to  charge  that  some  of  the 
fines  were  collected,  and  that  the  others  ought  to  have  been  col- 
lected, because  the  parties  against  whom  they  were  assessed  were 
"gXKl  and  solvent,  owning  property  liable  to  execution  in  the 
county  of  Daviess  of  greater  value  and  amount  than  the  amount 
of  the  fines  assessed  against  them  respectively."  The  petition  ought 
to  set  out  in  detail  the  fines  that  had  been  collected,  and  dis- 
close facts  showing  a  breach  of  duty  in  failing  to  pay  over  the 
amount  of  the  same.  It  ought  also  to  show  wherein  the  marshal 
had  violated  the  conditions  of  his  bond,  in  failing  to  collect,  or 
in  failing  to  make  due  return  of  process. 

Until  the  matters  of  complaint  are  thus  definitely  set  out,  the 
appellants  cannot  answer  with  safety,  nor  can  the  court  understand 
from  the  pleadings  the  questions  to  be  determined  by  the  litigation. 
Xor  is  the  petition  good  to  the  extent  that  it  attempts  to  set  up 
and  rely  on  the  marshal's  settlement.  The  sum  of  money  and  the 
dates  material  to  said  settlement  are  not  stated,  but  are  left  in 
blank,  and  then  the  prayer  is  for  the  recovery  of  said  blank  sums, 
with  interest,  etc.  The  answer  of  the  surety  is  good,  in  denying 
that  the  bond  sued  on  was  either  accepted  or  approved  by  the  mayor 
of  the  cit>'.  If  it  were  not  accepted  it  is  not  a  binding  obligation, 
and  cannot  be  made  the  foundation  of  an  action. 

The  fact  that  it  was  recorded  is  evidence  of  its  acceptance,  but 
as  it  is  not  conclusive  of  the  question,  the  failure  of  the  surety 
to  deny  the  immaterial  averment  of  the  petition  on  that  subject  does 
not  render  his  answer  defective.  The  answer  of  the  principal 
i'^  good  to  the  extent  that  he  pleads  a  set-off  of  $300  for  fees 
<iue  him  for  attending  trials  in  the  city  court.  He  sets  out  facts 
>-owing  that  he  is  entitled  under  the  ordinances  of  the  city  to  said 
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amount,  that  the  same  has  not  been  paid  to  him,  and  that  it  was 
omitted  by  mistake  from  his  settlement. 

Judgment  rez^ersed  and  cause  remanded  with  instructions  tc 
sustain  the  demurrer  to  the  petition,  and  to  overrule  the  demurrers 
to  the  answer,  and  for  further  proper  proceedings. 

Owen  &  Ellis,  for  appellants,     W,  N.  Sweeney,  for  appellee 
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S.  S.  Miner  &  Co.  v.  Margaret  O'Sullivan. 

Husband  and  Wife— Lien  Note  Against  Husband. 

Where  the  wife  pays  off  and  takes  up  a  lien  note  held  against  hei 
husband,  using  her  own  money  for  such  purpose,  she  may  retain  th< 
lien  as  a  lien  note  against  her  husband;  and  his  creditors  are  in  just 
as  good  a  position  as  if  said  note  were  still  held  by  the  original  payee 

APPEAL,  FROM  FLEMING  CIRCUIT  COURT. 

October  24,  1876. 

Opinion  by  Judge  Lindsay  : 

The  evidence  shows  that  the  lien  note  held  bv  D.  K.  Weis  wa 
paid  off  and  taken  up  with  money  which  Mrs.  O'SuUivan  held  anc 
owned  previously  to  her  marriage,  and  which  her  husband  had  no 
chosen  to  reduce  to  possession. 

The  fact  that  the  husband,  with  the  consent  of  the  wife,  took  th< 
money  and  in  person  paid  off  the  note,  did  not  necessarily  destro] 
the  wife's  property  in  it.  The  proof  shows  that  he  did  so  with  th< 
express  understanding  that  the  wife  was  thereby  to  be  substituted  t< 
the  lien  of  Weis.  The  evidence  on  this  subject  is  undisputed,  anc 
it  rebuts  any  presumption  that  might  otherwise  arise,  that  the  bus 
band  intended,  and  did  exercise  the  right  of  converting  the  money  ii 
question  to  his  own  use.  There  was  nothing  fraudulent  in  th 
transaction. 

Miner  &  Co.  always  held  subject  to  this  lien.  They  at  no  tim 
had  the  legal  right  to  look  to  the  money  of  Mrs.  O'Sullivan.  It  wa 
utterly  indifferent  to  them,  whether  the  lien  note  should  be  held  b 
Weis  or  Mrs.  O'Sullivan.  By  the  second  mortgage  all  the  parties 
including  Miner  &  Co.,  distinctly  recognized  the  claim  of  Mrs.  O'Sul 
livan.  There  is  nothing  in  the  record  to  show  that  this  recognition 
was  procured  by  fraud,  and  no  reason  is  shown  why  the  appellant 
should  now  be  allowed  to  escape  the  legal  consequences  of  the  same 

It  was  perfectly  legal  and  regular  to  adjudge  that  the  sale  shoul 
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be  made  on  the  mortgaged  premises.  The  commissioner's  report 
shows  that  he  followed  the  directions  of  the  judgment,  and  there  is 
nothing  in  his  conduct  or  in  the  conduct  of  Mrs.  O'Sullivan,  that 
should  have  prevented  the  confirmation  of  the  sale. 

We  c2Lnnot  regard  the  judgment  as  void.  Judge  Stanton  was  en- 
gaged in  holding  the  circuit  court  of  Fleming  county  on  the  day  it 
tt-as  rendered.  Neither  he  nor  the  parties  had  information  that 
Judge  Thomas,  his  successor,  had  received  his  commission.  Judge 
Thomas  did  not  take  the  oath  of  office  until  the  day  on  which  the 
judgment  was  rendered.  He  did  not,  so  far  as  the  evidence  shows, 
assume  on  that  day  to  enter  upon  the  discharge  of  the  duties  of  his 
office.  The  cause  was  submitted  to  Judge  Stanton  without  objec- 
tion and  a  judgment  rendered  at  the  instance  of  these  appellants. 
Under  such  a  state  of  case  we  will  apply  the  rule,  "That  the  law 
knows  no  fractions  of  a  day,"  so  as  to  uphold,  rather  than  to  defeat 
the  judgment,  and  the  qualification  of  Judge  Thomas  will  be  re- 
garded as  having  taken  place  at  the  last  moment  of  the  day  on  which 
he  took  the  oath  of  office,  notwithstanding  the  incompetent  testi- 
mony to  the  contrary.  We  do  not  intimate  an  opinion  as  to  whether 
Stanton  had  the  right  to  remain  in  office  until  the  first  Monday  in 
September.  The  judgment  of  sale  and  the  judgment  confirming 
commissioner's  report  of  sale  are  each  affirmed, 

A.  E.  Cole,  for  appellants, 

ll\  H.  Cord,  E.  C  Phister,  for  appellee. 


W.  G.  McCoy  v,  Mary  McSweeney,  Adm'r. 

NegUgence  in  Anchoring  Boat 

The  ownera  of  a  boat  are  liable  for  loss  resulting  from  negligence  in 
making  the  boat  fast  to  the  shore  or  in  falling  to  provide  lights  to 
enable  passengers  to  see  their  way  off  the  boat. 

I>aty  of  Master  of  Boat. 

It  is  not  the  duty  of  the  pilot  or  engineer,  but  is  the  duty  of  the 
master  of  a  boat  to  prepare  lights  at  landings  and  to  cause  the  vessel 
to  be  made  fast  to  the  shore,  and  to  prevent  it  from  swinging  out  after 
it  has  landed,  and  the  owner  of  the  boat  is  liable  for  damages  sus- 
tained by  the  wilful  negligence  of  the  master. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

October  24,  1876. 
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Opinion  by  Judge  Cofer  : 


The  petition  was  first  taken  for  confessed  against  the  appellant 
and  a  verdict  for  $2,500  was  found  by  a  jury  impaneled  to  assess 
the  damages.  That  verdict  was  set  aside  and  a  new  trial  granted 
Several  mistrials  were  afterward  had,  and  on  the  2nd  of  April,  1873 
the  order  taking  the  petition  for  confessed  was  set  aside  and  th< 
defendant  filed  an  answer.  The  plaintiff  demurred  to  the  seconc 
paragraph  of  the  defendant's  answer,  which  was  heard  and  sus 
tained,  to  which  defendant  excepts. 

The  only  answer  copied  into  the  record  consists  of  a  single  para 
g^aph,  and  does  not  purport  to  contain  more  than  one  defense  to  th( 
action.  The  answer  as  copied  begins,  "and  further  answer  in  thii 
behalf,"  etc.,  showing  that  a  part  has  been  omitted  in  making  the 
transcript.  We  assume,  however,  that  that  part  of  the  answer  cop 
ied  was  designated  as  the  second  paragraph,  and  shall  decide  th^ 
case  on  that  assumption. 

The  negligence  charged  was  in  failing  to  secure  the  boat  to  th( 
float  at  the  shore,  in  failing  to  put  out  lights  to  enable  passengers  tc 
see  their  way  off  the  boat,  and  in  failing  to  provide  skiffs  or  lif( 
boats  for  the  rescue  of  persons  who  might  fall  overboard.  That  th< 
intestate's  life  was  lost  after  the  boat  landed  and  its  bow  had  beer 
made  fast  to  the  float  is  not  denied  in  the  second  paragraph  of  th< 
answer;  and  in  passing  upon  its  sufficiency  we  must  assume  thai 
tlie  allegations  in  the  petition  as  to  the  position  of  the  boat  at  th( 
time  the  accident  occurred  are  true. 

Whatever  may  be  the  law  with  respect  to  the  liability  of  the  own- 
ers of  steamboats  for  loss  of  life  resulting  from  the  negligence  oi 
licensed  officers,  while  the  boat  is  under  way,  we  think  there  can  1x 
no  doubt  but  such  owners  are  liable  for  such  loss  when  it  results 
from  negligence  in  making  the  boat  fast  to  the  shore,  or  in  failins 
to  provide  lights  to  enable  passengers  to  see  their  way  off  the  boat 
As,  therefore,  the  second  paragraph  of  the  answer  did  not  contair 
a  denial  of  the  allegation  that  the  boat  had  reached  and  been  mad? 
fast  to  the  shore  when  the  intestate  fell  overboard,  we  think  the  de 
murrer  was  properly  sustained. 

The  averment  that  "at  the  time  of  the  said  accident,  by  which  il 
is  claimed  said  McSweeney  lost  his  life,  said  boat  was,  so  far  as  its 
navigation,  management  and  control  were  concerned,  out  of  the  pes 
session  and  control  of  the  .defendant  and  in  the  possession  and 
exclusive  control  of  the  pilot  and  engineer,"  does  not  put  in  issu( 
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those  allegations  of  the  petition  already  referred  to  as  to  the  circum- 
stances under  which  McSweeney  lost  his  life. 

This  court  knows  judicially  that  to  prepare  lights  at  landings,  and 
to  cause  the  vessel  to  be  made  fast  to  the  shore  and  to  prevent  it 
from  swinging  out  after  it  has  landed  and  the  bow  has  been  fastened 
to  the  shore,  is  no  part  of  the  duty  of  the  pilot  or  engineer.  These 
are  duties  devolving  upon  the  master,  and  if  the  owner  has  charged 
the  pilot  or  engineer  with  their  performance  they  must  be  taken  to 
have  been  acting  in  those  respects  as  master,  and  not  as  pilot  or  en- 
gineer; and  while  they  were  so  acting  the  owner  was  responsible 
for  their  wilful  neglect  in  the  same  manner  and  to  the  same  extent 
to  which  he  would  have  been  liable  for  the  negligence  of  the  master. 

We  cannot  say  that  the  verdict  is  not  supported  by  the  evidence. 
Indeed  we  cannot  say  in  the  absence  of  the  omitted  portion  of  the 
answer  that  any  evidence  whatever  was  necessary  to  entitle  the 
plaintiff  to  a  verdict. 

Judgment  affirmed. 

/.  G.  Carlisle,  J.  W,  Stevenson,  for  appellant. 

Fisk  &  Fisk,  for  appellee. 


F.  J.  Sullivan  v.  T.  P.  Clarke. 

Vendor  and  Vendee— Sufficiency  of  Petition  by  Vendee. 

When  a  vendee  sues  to  enforce  a  contract  he  must  aver  performance 
on  his  part,  and  show  compliance  with  the  conditions  precedent  by 
him  to  be  performed  or  allege  facts  showing  a  sufficient  excuse  for  not 
haying  done  so. 

APPEAL.  FROM  BALLARD  COURT  OF  COMMON  PLEAS. 

October  31,  1876. 

Opinion  by  Judge  Cofer  : 

WTien  a  vendee  sues  to  enforce  the  specific  execution  of  a  contract 
the  same  general  rules  as  to  the  performance  of  conditions  on  his 
part  are  to  be  observed  as  in  suits  by  vendors.  He  must  allege  com- 
pliance with  the  conditions  precedent  by  him  to  be  performed,  or  he 
must  allege  facts  showing  a  sufficient  excuse.  Hence  he  must  al- 
lege payment  or  tender  of  the  purchase  money  at  the  time  stipulated, 
or  a  sufficient  excuse  for  his  failure.  Newman  CI.  &  Cr.,  p.  388, 
and  authorities  cited. 

Tested  by  these  rules  the  appellant  failed  to  show  a  right  to  the 
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relief  sought.  By  the  terms  of  the  contract  one  hundred  dollars  < 
the  purchase  money  was  to  be  paid  within  ten  days,  and  the  residi 
within  one  year.  Such  residue  was,  however,  to  be  ascertained  by 
survey  to  be  made  by  the  appellee,  and  it  was  alleged  that  no  su 
vey  had  been  made,  and  the  failure  to  pay  or  tender  that  part  of  tl 
price  was  sufficiently  excused.  But  no  excuse  was  given  in  the  cro5 
petition  for  not  paying  or  tendering  the  first  payment  at  the  tin 
it  was  due.  It  is  true  the  evidence  shows  that  G.  W.  Sullivan  o 
fered  to  pay  the  oat  hundred  dollars  for  the  appellant  on  the  day 
fell  due,  and  that  the  appellee  not  only  refused  to  accept  it,  bi 
said  he  would  not'  let  the  appellant  have  the  land  unless  he  then  pa: 
the  whole  purchase  money,  much  the  largest  part  of  which  woul 
not  fall  due  for  nearly  a  year ;  and  that  he  said  on  the  evening  < 
that  day  that  he  had  sold  the  land  to  Hughes.  These  facts,  if  the 
had  been  set  up,  would  have  been  sufficient  to  excuse  the  non-pa> 
ment  of  the  one  hundred  dollars,  but  when  the  appellant  came  int 
court  to  complete  a  specific  execution  he  should  have  tendered  tli 
one  hundred  dollars  in  court,  and  when  the  number  of  acres  in  th 
tract  were  ascertained  he  should  have  tendered  the  residue  of  th 
price,  and  having  failed  in  these  respects  his  petition  was  properly  di; 
missed,  and  that  being  done  for  his  default,  the  rescission  of  the  cor 
tract  followed  as  of  course. 

Wherefore  the  judgment  is  affirmerf. 

Bugg  &  Bishop,  for  appellant.     C.  S.  Marshall,  for  appellee. 


J.  H.  Taylor  v.  L,  Guteman. 

Petition  on  Note— Ezhibitt. 

A  petition  to  collect  a  note  must  state  by  Ita  own  allesatlons  a  goa 
cause  of  action,  and  the  absence  ol  material  allegations  In  a  pleadinj 
cannot  be  supplied  by  tbe  ezblblta  referred  to  by  tbe  pleader. 

ExccBsive  Interest. 

No  Judgment  can  be  legally  rendered  for  Interest  at  ten  per  cent 
wben  there  is  no  averment  that  defendant  agreed  In  writing  to  pa; 
ten  per  cent.  Interest  on  tbe  debt 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

November  1, 187  S. 

Opinion  by  Judge  Elliott: 

The  plaintiff  in  the  lower  court,  now  appellee,  recovered  judgmeni 


1876.]  Polk  v.  White.  185 

against  the  defendant  for  $138,  with  ten  per  cent,  interest  from  the  3d 
day  of  March,  1875,  upon  the  simple  allegation  that  said  appellee  exe- 
cuted his  note  to  plaintiff's  assignor  for  said  sum  on  March  3,  1875, 
and  due  one  day  after  date,  and  had  not  paid  it.  There  is  no  allega- 
tion that  appellant  agreed  in  writing  to  pay  ten  per  cent,  on  the  debt 
he  owed  appellee's  assignor,  nor  is  the  note  said  to  have  been  exe- 
cuted made  a  part  of  appellee's  petition,  and  if  it  were  still  it  would 
be  defective.  Every  petition  must  state  by  its  own  allegations  a  good 
cause  of  action,  and  the  absence  of  material  allegations  in  a  pleading 
cannot  be  supplied  by  the  exhibits  referred  to  by  the  pleader.  Taking 
all  the  allegations  of  appellee's  petition  as  true,  the  appellant's  liability 
was  only  $138,  with  six  per  cent,  interest  from  the  4th  of  March, 
1S75.  instead  of  the  3d  thereof,  as  adjudged. 

If  the  appellant  agreed  in  writing  to  give  10  per  cent,  interest  it 
should  have  been  alleged,  and  the  failure  to  do  so  is  fatal  to  the  judg- 
ment- Judgment  reversed  with  leave  to  appellee  to  amend  his  peti- 
tion, and  for  other  proceedings  consistent  herewith. 

L.  D.  Little,  for  appellant.     Owen  &  Ellis,  for  appellee. 


E.  T.  Polk  v.  R.  K.  White. 


Pttol  Contract — Sutate  of  Frauds. 

A  parol  contract  within  the  statute  of  frauds  is  not  void,  and  it  may 
generally  be  relied  upon  as  a  defense  to  a  suit  brought  upon  an  execu- 
tory contract  in  writing. 

Specific  Performance  of  Contracts. 

The  specific  execution  of  contracts  is  not  a  matter  of  right,  but  rests 
in  the  Judicial  discretion  of  the  chancellor,  and  when  it  appears  to  be 
Inequitable  and  oppressive  to  decree  performance  courts  will  withhold 
Bach  decree. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

November  3,  1876. 

Opinion  by  Judge  Cofer  : 

We  have  been  impressed  with  the  importance  of  this  case  and  the 
difficulty  in  deciding  it,  and  have  given  the  voluminous  record  careful 
and  patient  consideration.  It  presents  the  most  perplexing  conflicts 
of  evidence,  and  the  embarrassment  always  felt  in  such  cases 
has  been  greatly  increased  in  consequence  of  the  introduction  by 
each  party  of  a  large  mass  of  irrelevant  and  incompetent  evidence 
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which  the  luxury  (to  counsel)  of  employing  stenographic  reporter 
in  taking  depositions  enabled  them  to  introduce  with  an  extraord 
nary  minuteness  of  detail  without  much  labor,  much  of  which,  und^ 
other  circumstances,  would  probably  have  been  omitted.  The  resu 
of  this  mode  of  taking  depositions  is  often  to  intersperse  between  th 
material  and  controlling  facts  a  large  mass  of  immaterial  or  incorr 
petent  matter,  in  consequence  of  which  it  is  extremely  difficult,  b 
even  the  most  careful  reading  and  study  of  the  record,  to  gather  sue 
parts  of  it  as  ought  to  control  the  decision. 

The  first  question,  in  the  natural  order,  is  that  arising  on  the  cross 
appeal,  for  if  it  shall  be  decided  that  the  appellee's  rights  are  those  o 
a  purchaser  from  the  appellant,  and  not  of  a  joint  purchaser  v/it 
him,  it  will  follow  that  there  must  be  an  affirmance  on  the  origins 
appeal. 

It  is  the  duty  of  this  court  to  affirm  the  judgments  of  inferio 
courts  unless  we  are  enabled  to  say  they  are  erroneous.  This  we  can 
not  say  of  the  judgpnent  declaring  that  these  parties  were  joint  pur 
chasers.  Our  reading  and  study  of  the  record  and  the  argument  o 
counsel  have  left  us  in  such  uncertainty  of  mind  as  to  what  the  fact  is 
that  were  we  to  reverse  the  judgment  we  would  feel  as  much  douh 
respecting  the  correctness  of  our  own  decision  as  we  now  feel  witl 
respect  to  that  we  are  called  upon  to  revise.  Under  such  circum 
stances  it  is  our  duty  to  affirm.  That  which  has  been  done  shouh 
not  be  undone  until  a  satisfactory  conclusion  has  been  reached  tha 
it  was  not  properly  done. 

It  is  needless  to  enter  into  an  analysis  of  the  voluminous  evidence 
or  to  attempt  to  point  out  the  facts  and  circumstances  which  hav( 
produced  that  uncertainty  in  our  minds  as  to  the  relation  of  the  par 
ties  to  each  other,  in  the  transaction  out  of  which  this  contest  arose 
which  requires  an  affirmance.  It  is,  however,  insisted  by  counsel  foi 
the  appellee  that  the  paper  sued  upon  is  an  absolute  obligation  to  con 
vey  one  undivided  sixth  of  forty  acres,  and  that  it  is  not  competen 
to  prove  by  parol  that  there  was  a  joint  purchase.  In  this  we  do  no 
concur,  for  conceding  that  a  partnership  to  deal  in  land  must  be  evi 
denced  by  a  writing,  it  by  no  means  follows  that  parol  evidence  is  in 
competent  in  this  case.  It  is  well  settled  that  a  parol  contract  withii 
the  statute  of  frauds  is  not  void,  and  may  generally  be  relied  upon  a< 
a  defense  to  a  suit  brought  upon  an  executory  contract  in  writing. 

The  appellee,  relying  upon  the  bond  sued  upon,  sought  the  aid  oi 
the  chancellor  to  compel  the  appellant  to  specifically  execute  the  con- 
tract evidenced  by  the  writing.    To  that  the  appellant  answered  thai 
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the  bond  was  intended  to  evidence  a  partnership  between  them  in  the 
purchase  of  an  individual  one-third  part  of  forty  acres  of  land,  and 
that  they  were  in  fact  partners  in  the  purchase;  that  the  title  had 
failed,  and  only  five  acres  had  been  sequred ;  that  the  unconditional 
bond  for  the  conveyance  was  executed  under  a  mistake  as  to  its  legal 
effect,  and  he  ought  not  to  be  bound  by  it. 

The  whole  cost  of  the  land,  including  interest,  is  a  little  more  than 
$5,000  and  it  is  now  worth  $20,000.  The  entire  payments  made  by 
ihe  appellee,  including  interest,  do  not  amount  to  $3,200.  The  appel- 
lant has  paid  out  over  $2,200,  including  interest,  and  has  given  as 
much  personal  attention  as  the  appellee  to  securing  the  title  to  the 
fiVe  acres-  If,  then,  it  be  true,  as  claimed  by  the  appellant,  that  the 
purchase  of  the  land  was  a  joint  venture,  it  would  be  most  inequitable 
:o  specifically  enforce  the  covenants  in  his  bond  to  the  appellee,  the 
effect  of  which  would  be  to  give  to  the  latter  $20,000  worth  of  prop- 
erty for  $3,200,  while  the  former  would  lose  all  his  investment  and 
Ills  personal  exertions  in  the  matter. 

While,  therefore,  if  the  appellant  were  suing  for  the  purpose  of 
having  it  adjudged  that  the  purchase  was  upon  joint  account,  he 
could  not  maintain  his  suit  unless  the  contract  were  in  writing,  the 
case  is  altogether  different  when  he  sets  up  such  a  parol  agreement 
a^  a  defense  to  a  suit  for  specific  performance.  Courts  of  equity  will 
lei  in  the  defendant  to  defend  himself  by  evidence  to  resist  a  decree, 
where  the  plaintiff  would  not  always  be  permitted  to  establish  his 
claim  by  like  evidence.  Thus,  for  instance,  the  defendant  may  show 
that  material  terms  have  been  omitted  from  the  written  agreement, 
or  that  there  has  been  a  variation  of  it  by  parol,  or  that  there  has 
been  a  parol  discharge  of  the  written  contract.  "The  ground  of  this 
doctrine  is  *  *  *  that  courts  of  equity  ought  not  to  be  active  in 
enforcing  claims,  which  are  not,  under  the  actual  circumstances,  just, 
a.s  between  the  parties."    Story's  Equity,  Sec.  770. 

The  specific  execution  of  contracts  is  not  a  matter  of  right,  but 
rests  in  the  judicial  discretion  of  the  chancellor  (Story,  Sec. 
7+2) :  and  whenever  it  appears,  no  matter  by  what  character  of  evi- 
•lence,  that  under  the  existing  circumstances  it  would  be  inequitable 
and  oppressive  to  decree  performance  in  specie,  he  will  withhold  his 
assistance  unless  it  be  accepted  upon  equitable  terms,  and  leave  the 
plaintiff  to  seek  redress  at  law. 

We  do  not  think  the  appellant  made  out  his  claim  to  be  reimbursed 
lor  the  Bradley  note.  Assuming  that  the  land  was  purchased  upon 
j 'int  account,  and  that  the  appellee  was  originally  liable  for  one-half 
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of  the  note,  yet  if  it  had  been  paid  before  maturity  it  is  clear  tl: 
Bradley  could  not  have  compelled  payment.  The  loss,  therefore,  \ 
suited  from  its  premature  payment,  and  having  been  paid  by  the  a 
pellant,  as  we  think,  without  notice  to  or  consent  of  the  appellee,  t 
former  must  bear  the  loss  resulting  from  its  unauthorized  payment. 

Upon  the  basis  of  a  joint  purchase  the  afcounts  were  not  diflfici 
to  adjust,  and  we  perceive  no  error  in  that  respect.  The  plan  adopt 
by  the  commissioner  was  to  ascertain  the  entire  cost  of  the  propen 
including  the  purchase  money  paid  (except  the  Bradley  note),  a; 
interest  thereon,  and  expenses  such  as  attorney's  fees  and  persor 
expenses  of  the  parties.  That  basis  gave  the  sum  of  $5,402.86  as  t 
aggregate  cost,  of  which  the  appellee  paid  $3,110.41,  and  the  app^ 
lant  the  residue,  making  the  excess  of  appellee's  payment  over  the 
of  the  appellant  $817.96,  one-half  of  which,  viz.,  $408.98,  the  commi 
sioner  found  to  be  due  to  the  appellee  from  the  appellant.  The  coi 
missioner  then  found  that  the  appellee  was  indebted  to  the  appella 
in  certain  small  sums,  which,  being  deducted  from  the  balance 
above  stated,  left  the  sum  of  $354.18  due  to  the  appellant  at  the  da 
of  the  report,  for  which  the  court  rendered  judgment. 

Counsel  for  the  appellant  has  fallen  into  error  in  his  calculation  1 
omitting  to  take  the  interest  and  the  money  invested  into  the  accour 
The  first  payment  of  $1,666.66  was  made  by  the  appellant  in  Octobe 
1855,  and  from  that  time  to  October,  1858,  he  was  entitled  to  intere 
on  that  sum.  But  upon  $1,073.77  ^^  ^^e  amount  invested  at  that  tin 
the  appellant  received  interest  from  the  appellee  at  six  per  ceni 
while  he  was  only  paying  five  per  cent.  But  leaving  out  of  the  a< 
count  the  difference  in  rate  of  interest,  which  only  continued  for  tw 
years,  the  appellant  was  paying  to  the  appellee  nearly  two-thirds  ( 
the  amount  of  interest  the  appellee  was  paying  on  the  amount  pai 
on  the  land.  That  proportion  of  payment  continued  until  Octobe 
1858,  when  the  appellee  paid  his  rate  for  $1,073.77,  ^^^s  reimbursin 
to  the  appellant  all  of  the  first  payment  except  the  sum  of  $592.& 
As  long  as  interest  was  paid  on  the  notes  to  Bradley  and  Hadduc 
the  parties  paid  it  equally,  so  that  in  point  of  fact  after  October,  185I 
the  appellee  had  invested  $480.88  more  than  the  appellant,  and  i 
equity  he  is  entitled  to  interest  upon  it,  and  allowing  it,  the  discref 
ancy  between  the  calculation  of  the  commissioner  and  of  counsel  wi 
be  removed. 

The  greater  part  of  the  costs  was  incurred  on  account  of  the  cor 
test  respecting  the  partnership,  and  we  think  the  court  did  not  err  i 
adjudging  that  each  party  should  pay  one-half  of  the  costs.    Th 
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commissioner  is  not  made  an  appellee,  and  as  the  allowance  com- 
plained of  was  made  directly  to  him,  we  cannot  reverse  the  order 
making  it.  We  perceive  no  error  to  the  prejudice  of  the  appellant  in 
refusing  to  allow  more  than  $25  for  the  services  of  his  son  in  going 
to  Chicagno  upon  business  concerning  the  land  in  dispute.  No  facts 
arc  disclosed  showing  that  it  was  necessary,  or  even  expedient,  that 
an  attorney  should  be  taken  from  Louisville.  The  sum  allowed  would, 
no  doubt,  have  secured  an  attorney  in  Chicago,  who  could  have  done 
all  that  was  done  by  Mr.  Polk,  even  if  the  employment  of  additional 
counsel  were  necessary. 

As  we  have  already  said  we  are  by  no  means  confident  that  the  de- 
cision of  the  vice  chancellor  that  the  purchase  of  the  land  was  on 
joint  account  is  correct,  but  we  have  been  unable  to  say  with  any 
greater  confidence  that  it  is  incorrect.  Upon  the  other  points  made 
we  fully  concur  with  him,  and  the  judgments  and  orders  appealed 
from  are  affirmed  on  the  original  and  cross-appeal. 

IVtUiafn  Reinecke,  for  appellant,    A.  Barnett,  for  appellee. 


Richard  Raley  v.  Commonwealth. 

Criminal  Law — ^Plea  of  Former  Conviction. 

Where  there  are  two  indictments  against  the  accused,  the  first  charg- 
ing hfm  with  stealing  a  horse  from  J.  B.  Simpson  in  October,  1872,  and 
the  other  with  stealing  the  same  horse  from  J.  B.  Simpson  in  Decem- 
ber, 1874,  and  he  is  tried  and  convicted  on  the  second  charge,  such 
conTictim  is  a- bar  to  a  prosecution  under  indictment  No.  1. 

Time  Stated  in  an  Indictment. 

The  time  when  an  offense  is  charged  to  have  been  committed  is  not 
material  except  to  show  that  it  was  committed  before  the  finding  of 
the  indictment,  except  where  time  is  an  ingredient  in  the  offense,  and 
hence  proof  that  one  stole  a  described  horse  in  October,  1872,  or  in  De- 
cember, 1874,  would  warrant  the  conviction  of  the  accused  under 
either  one  of  two  indictments. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

November  14,  1876. 

Opinion  by  Judge  G)fer  : 

At  the  February  term,  1875,  of  the  Marion  Circuit  Court,  two  in- 
dictments were  found  against  the  appellant  for  the  crime  of  horse 
stealing.  One,  which  we  shall  designate  as  number  one,  charged  him 
with  stealing  a  horse  from  J.  B.  Simpson  in  October  1872 ;  and  the 
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other,  which  we  will  designate  as  number  two,  charged  him  w 
stealing  a  horse  from  J.  B.  Simpson  in  December,  1874.  He  m 
first  tried  under  indictment  number  two,  and  a  general  verdict 
guilty  was  found  against  him.  He  was  then  put  upon  trial  unci 
number  one,  to  which  he  pleaded  not  guilty  and  a  former  trial  a 
conviction. 

The  evidence  conduced  to  prove  that  the  appellant  stole  a  ms 
from  J.  B.  Simpson  in  October,  1872,  and  sold  her  to  Huddlesto 
that  in  December,  1874,  she  escaped  from  Huddleston  and  return 
to  Simpson  and  in  a  day  or  two  thereafter  was  again  stolen  by  t 
appellant  and  returned  to  Huddleston. 

"The  statement  in  the  indictment  as  to  the  time  at  which  an  ( 
fense  was  committed  is  not  material  further  than  as  a  statement  th 
it  was  committed  before  the  time  of  finding  the  indictment,  exce 
where  the  time  is  a  material  ingredient  in  the  offense."  Sec.  11 
Cr.  Code.  It  is  therefore  evident  that  proof  that  the  appellant  stc 
the  mare  either  in  October,  1872,  or  in  December,  1874,  would  ha 
warranted  his  conviction  under  either  indictment. 

On  the  last  trial  he  gave  in  evidence  the  record  of  the  first,  ai 
the  evidence  showed  without  contradiction  that  the  J.  B.  Simpsc 
named  in  the  two  indictments  was  the  same  person.  The  evidence  al 
showed  that  on  the  first  trial  evidence  was  given  against  his  obje 
tions  conducing  to  prove  the  stealing  of  the  mare  by  the  appellant 
1872,  but  it  also  showed  that  the  court  told  the  jury  that  they  shou 
not  consider  any  evidence  except  such  as  related  to  the  stealing 
December,  1874.  The  record  of  that  trial,  however,  showed  that  tl 
court  instructed  the  jury  that  they  should  find  the  appellant  guil 
if  they  believed  from  the  evidence  that  he  stole  the  mare  before  tl 
finding  of  that  indictment,  and  refused,  when  asked  to  instruct  the; 
that  they  should  find  him  not  guilty  unless  they  believe  from  tl 
evidence  beyond  a  reasonable  doubt  that  he  stole  the  mare  about  tl 
time  charged  in  that  indictment,  viz.,  December  16,  1874.  It  is,  ther 
fore,  impossible  to  say  that  the  evidence  heard  by  the  jury  on  th; 
trial,  in  regard  to  the  stealing  of  the  mare  in  1872,  did  not  contribu 
to  the  verdict.  It  is- true  the  court  told  the  jury  not  to  consider  tlu 
evidence,  but  they  were  permitted  to  hear  it,  and  when  the  court  to! 
them  to  find  the  appellant  guilty  if  they  believed  he  stole  the  mare  b 
fore  the  finding  of  the  indictment,  and  especially  after  the  court  ha 
refused  to  instruct  them  that  they  should  find  him  not  guilty  unles 
he  stole  the  mare  in  December,  1874,  they  may  well  have  regarde 


1  5i,i 


1876.]  Showers  v.  Henderson  Nat.  Bank.  191 

ihe  oral  admonition  not  to  consider  evidence  respecting  the  stealing 
of  her  at  any  other  time  as  withdrawn. 

But  aside  from  this  consideration  the  plea  was  clearly  sustained 
cpon  another  ground.  It  appearing  that  the  animal  alleged  in  the 
indictments  to  have  been  stolen  was  the  same,  and  that  the  same 
person  owned  her  at  the  time  each  stealing  took  place,  the  same  evi- 
dence necessary  to  convict  him  under  indictment  number  one  would 
Lnve  authorized  his  conviction  under  number  two. 

"If  the  first  indictment  or  information  were  such  that  the  accused 
might  have  been  convicted  under  it  on  proof  of  the  facts  by  which 
the  second  is  sought  to  be  sustained,  then  the  jeopardy  which  at- 
tached upon  the  first  must  constitute  a  protection  against  a  trial  on 
the  second."  Cooley's  Const.  Limitations,  328.  The  court  should 
therefore  have  sustained  the  plea  of  former  conviction. 

It  did  not  matter  that  judgment  had  not  been  rendered  on  the  ver- 
dict in  the  case  number  two.  A  motion  had  been  made  for  a  new 
trial  and  overruled,  and  the  first  case  was  thereby  so  far  finally  dis- 
posed of  as  to  support  the  plea,     i  Bishop's  Crim.  Procedure,  Sec. 

Judgment  rez'crsed,  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 
C.  5".  Hill,  J.  W.  Jones,  for  appellant.    Moss,  for  appellee. 


W.  W,  Showers  v.  Henderson  Nat.  Bank. 

Paitncrship  Notes — Removal  of  Partnership  Notes  After  Dissolution. 
Where  after  the  dissolution  of  a  partnership  one  of  the  late  part- 
ners renews  a  note  against  the  firm  and  the  old  note  Is  surrendered 
and  the  new  one  accepted  under  the  belief  that  the  parties  executing 
it  had  the  right  to  bind  all  the  partners,  but  one  of  them  repudiates 
the  new  note,  the  creditor  may  maintain  an  action  on  the  old  note  and 
sarrender  the  new. 

APPEALr  FROM  HENDERSON  CIRCUIT  COURT. 

November  21,  1876. 

Opinion  by  Judge  Lindsay  : 

As  the  appellant,  Showers,  repudiated  the  acts  of  his  late  partners 
in  renewing  in  the  firm  name  the  notes  by  which  the  indebtedness  of 
this  firm  to  the  bank  was  evidenced,  the  bank  was  remitted  back  to 
its  right  to  enforce  the  genuine  firm  notes.    The  amended  petition 
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shows  that  the  renewal  notes  were  accepted  under  the  reasonab 
belief  that  the  parties  executing  them  had  the  right  to  bind  Showe 
by  the  continued  use  of  the  firm  name.  The  acceptance  of  those  not 
under  this  mistake  of  fact  did  not  amount  to  a  novation,  nor  to 
payment  of  the  firm  indebtedness.  As  there  is  nothing  before  \ 
showing  that  Showers  repudiated  the  note  sued  on  till  after  suit  hs 
been  commenced,  nor  that  the  bank  had  reason  to  suppose  he  woul 
deny  the  authority  of  his  late  partners,  the  court  below  did  not  ei 
in  allowing  an  amended  petition  setting  up  the  original  cause  < 
action  to  be  filed,  instead  of  requiring  the  bank  to  dismiss  its  actioi 
and  commence  de  novo. 

The  only  defense  relied  on  by  appellant  is  the  plea  of  paymen 
There  is  no  proof  whatever  tending  to  sustain  that  plea,  except  tl 
fact  that  the  proceeds  of  the  notes  now  repudiated  by  Showers  wei 
placed  to  the  credit  of  the  firm,  and  the  firm  notes  surrendered.  / 
Showers  does  not  deny  that  these  notes  were  accepted  under  the  mi 
take  of  facts  heretofore  mentioned,  he  cannot  take  advantage  of  tl 
transaction.  If  he  accepts  the  benefit  of  these  renewal  notes,  he  cai 
not  repudiate  the  action  of  his  former  partner  in  attempting  to  bin 
him.  If  he  does  not  choose  to  be  bound  by  their  action,  he  must  coi 
sent  that  these  transactions  shall  be  wholly  disregarded  by  the  bani 

The  court  might,  upon  the  proof  and  the  pleadings,  have  instructe 
the  jury  to  find  for  the  appellee.  It  is  not  necessary,  therefore,  thj 
we  shall  examine  into  the  accuracy  of  the  instructions  given. 

Judgment  affirmed. 

H.  F,  Turner,  for  appellant.     Vance  &  Merritt,  for  appellee. 
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Adrain  Weatherly,  et  al.,  v.  James  Crooks,  et  al. 

Final  Judgment. 

A  judgment  by  a  court  of  competent  Jurisdiction  is  not  only  final  s 
to  all  matters  determined  by  it,  but  is  also  final  as  to  every  otlit 
matter  incident  to  the  cause  which  the  parties  might  have  put  in  issu< 


Former  Trial  and  Judgment  Pleaded  as  a  Defense. 

A  former  decree  in  equity  between  the  same  parties  and  for  tli 
same  subject,  even  if  it  be  only  a  judgment  of  dismissal,  is  a  good  d< 
fense  when  pleaded  by  either  party. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 


November  25,  1876. 
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Opinion  by  Judge  Pryor  : 

We  perceive  no  escape  from  the  conclusion  arrived  at  by  the  court 
below. 

Section  25037  was  instituted  by  the  same  parties  and  for  the  identi- 
cal purpose  for  which  the  present  action  was  instituted.  In  the  first 
Fiamcd  action  it  was  alleged  that  the  property  was  indivisible,  and 
therefore  a  sale  was  asked,  in  order  to  obtain  a  distribution  of  the 
proceeds  between  the  heirs  of  Mrs.  Nail.  All  the  heirs  were  parties 
to  that  action,  either  plaintiffs  or  defendants,  and  the  same  parties 
or  their  heirs  are  plaintiffs  or  defendants  in  the  present  action.  The 
heirs  or  children  of  John  E.  Weatherly  denied  in  the  first  action  that 
the  title  to  the  property  in  controversy  was  in  the  heirs  of  Mrs.  Nail, 
and  alleg^ed  that  she  became  dissatisfied  with  the  purchase  and  sur- 
rendered it  to  her  son,  and  that  he  paid  the  purchase  money  and  be- 
came the  owner,  and  had  been  in  the  possession,  claiming  it  as  his 
o^Mi,  for  a  number  of  years.  None  of  the  children  who  were  made 
defendants  united  by  their  answer  in  the  prayer  of  the  petition,  and 
asked  that  the  house  and  lot  be  sold. 

Upon  the  issue  thus  made  the  case  was  submitted  and  a  judgment 
rendered,  dismissing  the  petition  at  the  costs  of  the  plaintiffs,  giving 
the  defendants  an  execution.  It  may  be  that  the  case  was  dismissed 
for  the  reason  that  no  title  was  exhibited  by  the  appellants ;  but  how 
is  this  court  to  arrive  at  such  a  conclusion  upon  an  issue  made,  as 
in  this  case,  and  proof  taken  to  support  it.  If  the  chancellor  erred 
the  remedy  was  by  an  appeal. 

In  the  present  case  the  same  facts  are  alleged,  that  a  division  would 
impair  the  value  of  the  property,  and  therefore  a  sale  is  asked.  The 
only  material  difference  is  that  the  children  who  now  sue  present  a 
deed  that  was  obtained  after  the  dismissal  of  the  first  suit  without 
notice  to  the  appellees.  They  were  as  much  entitled  as  heirs  before 
this  deed  was  obtained  as  after.  In  the  first  case  it  was  concluded 
that  Mrs.  Nail  was  at  one  time  the  owner,  but  that  she  afterwards 
sold  the  property  to  her  son  or  surrendered  the  purchase  to  him,  and 
the  only  question  really  to  be  determined  was,  Have  the  allegations 
of  appellees' answer  in  the  original  action  been  sustained  by  the  proof? 
We  know  of  no  case  and  have  been  referred  to  none  where  an  issue 
has  been  formed,  unless  merely  collateral,  and  proof  heard,  and 
where  there  has  been  a  dismissal  of  the  case  absolutely,  in  which  it 
has  been  held  that  it  was  not  a  bar  to  another  action  between  the 
same  parties  upon  the  same  cause  of  action ;  nor  is  it  material  whether 
the\'  were  plaintiffs  or  defendants. 
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The  general  rule  is,  **that  a  judgment  by  a  court  of  compete: 
jurisdiction  is  not  only  final  as  to  all  matters  determined  by  it,  but 
also  in  general  final  as  to  every  other  matter  incident  to  the  cau 
which  the  parties  might  have  put  in  issue.    The  exceptions  to  tl 
rule  are  where  the  judgment  has  been  obtained  by  fraud  or  new 
discovered  evidence  authorizing  a  review  of  the  case,  etc.    Talbott 
Todd,  5  Dana  190.    A  former  decree  in  equity  between  the  san 
parties  and  for  the  same  subject  matter  is  also  a  good  defense 
equity,  even  although  it  is  a  decree  merely  dismissing  the  bill,  if  tl 
dismissal  is  not  expressed  to  be  without  prejudice.    Here  the  cour 
of  equity  act  in  analogy  to  the  law  in  some  respects,  but  not  in  a 
for  the  dismissal  of  a  suit  at  law  or  even  a  judgment  at  law  is  not 
all  cases  a  good  bar  to  another  action. 

Whether  any  distinction  now  exists  between  judgments  at  law  ar 
in  equity  upon  this  question  is  not  necessary  to  be  determined,  as  i 
either  case  where  the  right  of  recovery  is  placed  in  issue  upon  tl 
merits  and  proof  heard,  or  judgment  dismissing  the  petition  aba 
lutely,  there  is  a  complete  bar  to  another  action  for  the  same  cau 
between  the  same  parties. 

Judgment  must  therefore  be  aMrmed,    Judge  Lindsay  not  sittin 

Young  &  Boyle,  for  appellants, 

/.  C.  Walker,  M,  A,  Sachs,  for  appellees. 


J.  A.  HUFFAKER,  ET  AL.,  V,  BaNK  OF  MONTICELLO. 

Petition  on  Promissory  Notes. 

A  petition  based  upon  a  promissory  note,  to  be  good  as  against 
demurrer,  should  aver  a  promise  to  pay. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  25,  1876. 

Opinion  by  Judge  Lindsay  : 

The  extracts  from  Chitty's  Pleadings,  copied  into  the  petition  t 
a  rehearing  of  these  causes,  do  not  in  the  main  relate  to  actio: 
founded  upon  promissory  notes.  The  citations,  in  the  opinion 
this  court,  seem  to  have  been  overlooked  by  counsel.  Whether  tl 
failure  to  allege  a  promise  to  pay  would  be  sufficient  ground  to  su 
tain  a  motion  after  verdict,  in  arrest  of  judgment,  we  do  not  unde 
take  to  determine.  If  counsel  had  pursued  their  last  quotation,  ai 
the  authorities  cited  by  the  editor  as  pertinent  to  the  text,  but  01 
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line  further,  they  would  have  found  it  stated  in  note  2,  p.  301,  that 
"it  was  held  that  a  declaration  reciting  a  written  agreement  and 
alleging  a  breach,  without  stating  an  express  assumpsit,  was  ill.  So 
the  plaintiff  must  charge  the  promise  by  defendant  positively,  and 
not  by  way  of  recital  only,  for  if  the  declaration  be  defective  in  this 
respect  it  is  a  fatal  error  and  not  cured  by  verdict."  And  he  would 
have  found  that  this  conclusion  is  sustained  by  cases  in  2  Mun- 
iord,  2  Call  and  10  Wendell. 

The  authorities  cited  leave  it  doubtful  whether  the  omission  would 
not  be  fatal  even  after  verdict,  and  the  text  makes  it  clear  that  it  is 
fatal  before  verdict,  upon  demurrer.  The  objection  to  the  petitions 
in  these  causes  is  that  the  plaintiffs  decide,  as  matter  of  law,  that  the 
writings  sued  on  are  promissory  notes,  and  then  insist  that  the  court 
?hall  assume  that  they  contain  promises  to  pay,  in  order  to  support 
their  conclusion  upon  that  subject. 

Counsel  say,  "that  it  would  not  be  a  promissory  note,  if  there  was 
not  a  promise  contained  in  it."  As  a  proposition  of  law  this  is  cor- 
rect, and  if  the  petition  stated  that  the  alleged  debtors,  by  the  writings 
exhibited,  promised  to  pay,  etc.,  then  the  court,  from  the  facts  thus 
stated,  would  doubtless  reach  the  legal  conclusion  the  plaintiffs  have 
been  pleased  to  set  up.  But  the  court  cannot  consent  that  the  plain- 
tiffs all  aver  the  legal  conclusion,  and  then  insist  that  they  shall  im- 
ply the  facts  necessary  to  support  that  conclusion. 

The  Civil  Code  of  Practice  does  certainly  prescribe  the  rules  of 
pleading,  and  Sec.  118  does  provide  that  the  petition  must  contain 
*A  statement  in  ordinary  and  concise  language,  without  repetition, 
of  the  facts  constituting  the  plaintiffs*  cause  of  action."  It  is  this 
action  of  the  Code  that  the  plaintiffs  have  failed  to  obey.  Of  the 
promises  to  pay,  and  the  fact  constituting  their  causes  of  action,  they 
make  no  mention  whatever.  They  content  themselves  with  reciting 
certain  other  facts,  and  stating  that  in  their  opinion  certain  writings 
are  promissory  notes ;  and  they  are  now  insisting  that  the  material 
facts  just  mentioned  shall  be  implied. 

The  case  of  Totten  v.  Cooke,  2  Met.  275,  does  not  show  that  the 
petition  did  not  contain  an  averment  that  the  defendant  promised 
to  pay  the  sum  sued  for.  Neither  does  the  case  of  Burton  v.  White's 
Adm'r,  i  Bush  9,  show  any  such  fact.  The  decision  on  the  principal 
question  involved  in  this  last  case  is  opposed  by  all  the  previous  de- 
cisions of  this  court  on  the  same  subject,  and  it  has  not  been  followed 
in  subsequent  cases. 

Certain  promissory  notes  may,  by  express  statute,  be  placed  upon 
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the  footing  of  foreign  bills  of  exchange ;  but  we  are  not  prepared  1 
accept  the  suggestion  of  counsel,  that  by  discounting  a  promissoi 
note  you  can  convert  a  "promise"  into  a  "request."  It  is  n 
proposed  to  so  construe  the  provisions  of  the  Code  of  Pra 
tice  as  to  compel  litigants  to  aver  that  which  is  not  true.  \Vhe 
the  law  implies  a  promise,  they  may  state  the  facts  from  which  tl 
implication  arises,  and  this  will  be  sufficient ;  and  where  an  expre 
promise  to  pay  a  fixed  sum  of  money  on  a  named  day  has  been  mad 
and  reduced  to  writing,  we  think  the  most  conscientious  man  ma 
without  hardships,  be  required  to  state  that  fact,  and  to  rest  his  rig] 
to  relief  upon  that  statement. 

Petition  overruled. 

Gibson  &  Gibson,  for  appellants, 

Alexander  &  Dicker  son,  for  appellee. 


R.  W.  Sebree  V,  Jeremiah  Garvey. 


Guaranty  of  Title — Eviction — Pleading. 

Before  the  holder  of  a  guaranty  of  title  can  enforce  his  guarani 
he  must  be  able  to  show  that  he  has  been  evicted,  and  where  he  ave: 
in  his  petition  that  he  has  regained  the  land  without  specifying  j 
what  manner  he  did  so,  the  court  will  presume  his  title  received  froi 
his  grantor  has  been  held  good  and  was  shown  to  be  a  valid  title,  ax 
that  his  eviction  was  either  the  result  of  his  own  laches  or  under  s 
invalid  Judgment,  and  in  either  case  he  has  no  right  of  action  again 
his  guarantor. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 
November  29,  1876. 

Opinion  by  Judge  Cofer  : 

We  construe  the  writing  sued  upon  as  importing  nothing  moi 
than  a  guaranty  of  the  title  to  the  land  sold  by  O'Neal  to  the  aj 
pellant.  The  obligors  bound  themselves  to  the  appellant  in  the  sui 
of  $4,780  in  case  he  was  dispossessed  of  the  land,  or  in  any  wa 
damaged  about  the  title,  but  it  was  only  given  to  bind  them  in  caJ 
the  land  was  lost  in  any  suit  that  might  come  against  it.  The  sul 
sequent  provision  that  they  were  only  to  be  bound  in  the  amount  c 
damages  he  might  sustain  in  any  suit  that  might  come  against  tl: 
land,  is  not  an  independent  covenant,  but  is  a  limitation  of  their  lij 
bility  to  such  damage  as  he  might  sustain  by  the  loss  of  the  land  c 
some  part  of  it. 
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The  appellant  does  not  allege  that  he  was  evicted  by  one  claiming 
under  a  title  paramount  to  the  title  of  O'Neal,  nor  does  he  allege 
that  O'Xeal's  title  was  defective ;  and  as  no  such  allegation  is  made, 
the  allegation  of  eviction  is  not  sufficient  without  also  alleging  that 
O'Xeal  was  a  party  to  the  suit  or  had  notice  of  it. 

The  appellant  alleges  that  he  has  regained  the  land  and  that  his 
title  has  been  quieted,  and  only  asks  to  recover  the  rent  paid  while 
he  ^i-as  in  possession  under  a  contract  with  the  heirs  of  Nicholas,  and 
for  his  trouble  and  expenses  in  regaining  the  land.  He  does  not 
allege  upon  what  title  he  regained  the  land,  and  we  must  therefore 
[Tesume  that  he  did  so  under  the  title  acquired  from  O'Neal,  and  as 
lie  recovered  on  that  title  we  are  bound  also  to  assume  that  it  was 
a  valid  title,  and  that  his  eviction  was  either  the  result  of  his  own 
laches  or  under  an  invalid  judgment,  and  in  either  case  he  has  no 
right  of  recovery  against  the  appellee. 

Wherefore  the  judgment  is  affirmed. 

Cox  &  Donaldson,  for  appellant. 

Strother  &  Orr,  Joe  Blackwcll,  for  appellee. 


H.  S.  Percival  &  Co.  v.  E.  V.  Grant. 

Hasband  and  Wife— Signing  Note. 

Where  a  note  was  first  signed  by  the  husband  and  then  by  the  wife, 
the  presumption  is  that  the  wife  signed  as  surety  for  the  husband. 

Necessaries  Sold  to  Wife. 

If  a  married  woman  buys  articles  not  necessaries  for  the  family,  but 
necessary  to  enable  her  to  keep  a  hotel,  such  articles  cannot  be  deemed 
necessaries  within  the  meaning  of  the  statute  enabling  married  women 
to  bind  themselves  for  necessaries. 

APPEAL  FROM  BOONE  CIRCUIT  COURT. 

December  6,  1876. 

Opinion  by  Judge  Lindsay  : 

The  petition  sliows  that  the  note  was  signed  first  by  the  husband 
and  then  by  the  wife.  The  presumption  arising  from  this  fact,  if 
unexplained,  would  be  that  the  wife  signed  as  surety  for  the  husband. 
Cut  it  is  averred  that  the  goods  were  sold,  delivered  and  charged  to 
the  wife. 

It  is  not  alleged  that  the  articles  so  sold  and  delivered  were  of 
tliemselves  necessaries  for  the  family  of  Mrs.  Grant,  but  that  they 
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were  necessary  to  enable  her  to  keep  a  hotel,  and  that  the  profits  of 
the  hotel  business  were  necessary  to  enable  her  to  support  her 
family. 

Such  articles  cannot  be  deemed  necessaries  within  the  meaning 
of  the  statute.  If  they  could,  then  a  married  woman  might  engage  in 
any  other  business  or  trade,  as  well  as  that  of  hotel  keeping,  and 
charge  her  general  estate  by  the  purchase  of  the  necessary  supply 
or  stock  therefor.  It  is  contemplated  by  the  law  that  the  husband 
shall  support  his  family,  and  the  wife  can  only  charge  her  general 
estate  when  the  husband  fails  in  his  duty,  and  she  finds  it  necessan' 
to  charge  it,  in  order  to  procure  food,  nourishment  and  shelter  for 
herself  and  family. 

The  husband  at  no  time  had  title  either  in  law  or  equity  to  the 
property  described  in  the  petition,  nor  to  the  consideration,  or  any 
part  of  the  consideration,  that  passed  from  Mrs.  Grant  to  her  vendor. 

The  demurrer  to  the  petition  was  properly  sustained,  and  the  judg- 
ment of  dismissal  is  affirmed. 

R,  D.  Handy,  H.  L,  Roberts,  for  appellfmts. 

Stevenson  &  O'Hara,  J,  M.  Collins,  for  appellee. 
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Joseph  Roberts  v.  Commonwealth. 


Criminal  Law — Homicide— Reasonable  Doubt 

The  facts  necessary  to  show  prima  facie  the  guilt  of  an  accused  per- 
son are  required  to  be  proved  beyond  a  reasonable  doubt,  but  facts 
which  go  to  excuse  the  killing,  in  a  murder,  or  to  mitigate  the  offense, 
need  not  be  so  proven,  but  it  is  sufficient  if  on  the  evidence  the  jury 
entertain  a  reasonable  doubt  whether  or  not  matters  of  excuse  or  in 
mitigation  have  been  established. 


Self-Defense— Instructions. 

One  may  legally  take  the  life  of  another  to  protect  a  relative  or  a 
stranger,  if  from  his  viewpoint  and  the  circumstances  existing  it  ap- 
peared to  him  to  be  necessary  to  do  so,  and  an  instruction  from  which 
the  jury  may  get  the  idea  that  one  may  not  legally  take  life  to  save  a 
stranger's  life  or  to  save  such  stranger  from  danger  of  great  bodily 
harm,  is  erroneous. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

December  7,  1876. 

Opinion  by  Judge  Cofer  : 

Counsel  for  the  appellant  indicate  two  objections  to  instruction 
No.  2,  given  by  the  court.    That  instruction  reads  as  follows,  viz. : 
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"If  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  accused  shot  and  killed  Fountain  Roberts  with  the  weapon 
and  in  the  manner  aforesaid,  but  that  such  killing  was  not  done  with 
malice  aforethought,  but  suddenly  and  not  in  his  apparently  neces- 
san-  self-defense,  or  to  prevent  the  deceased  from  then  and  there 
coiranitting  a  felony  or  inflicting  great  bodily  harm  upon  his  father, 
they  must  find  him  guilty  of  involuntary  manslaughter,  and  fix  his 
P'jnishment,"  etc. 

The  first  objection  to  the  instruction  is  that  it  required  the  jury 
to  believe  beyond  a  reasonable  doubt  not  only  that  the  accused  shot 
and  killed  the  deceased,  but  also  that  such  killing  was  not  done  with 
icalice  aforethought  or  in  self-defense,  or  to  prevent  the  commission 
of  a  felony.  The  facts  necessary  to  show  prima  facie  the  g^ilt  of  the 
accused  were  required  by  law  to  be  proved  beyond  a  reasonable  doubt, 
but  facts  which  went  to  excuse  the  killing  or  to  mitigate  the  offense 
need  not  be  so  proved ;  but  it  was  sufficient  if  on  the  evidence  the  jury 
entertained  a  reasonable  doubt  whether  or  not  matters  of  excuse  or 
mitigation  had  been  established. 

The  better  form  would  have  been  to  instruct  the  jury  that  if  they 
believed  beyond  a  reasonable  doubt  that  the  accused  unlawfully  shot 
and  killed  the  deceased,  but  had  such  doubt  whether  the  killing  was 
Cone  with  malice  aforethought,  they  should  find  him  guilty  of  man- 
slaughter, unless  they  believe  that  the  killing  was  done  in  his  appar- 
ently necessary  self-defense  or  to  prevent  the  commission  of  a  felony, 
and  that  if  they  had  a  reasonable  doubt  whether  the  killing  was  done 
in  self-defense  or  to  prevent  the  commission  of  a  felony,  they  should 
find  him  not  guilty. 

The  second  objection  taken  to  the  instruction  is  that  it  confined 
the  right  of  the  accused  to  kill  to  prevent  a  felony,  to  a  felony  about 
to  be  committed  on  the  person  of  his  father.  The  evidence  tended 
to  prove  that  the  accused  thought  his  father  was  being  assaulted  by 
the  deceased  with  a  knife  and  pistol,  but  the  evidence  also  showed 
\»*ithout  contradiction  that  the  person  thus  assaulted  was  O'Nan,  and 
not  the  father  of  the  accused,  and  the  jury  may  well  have  supposed 
that  the  court  meant  to  exclude  the  idea  that  the  killing  would  be 
excusable  if  it  were  done  to  prevent  the  commission  of  a  felony  on 
the  person  of  O'Nan,  and  not  to  prevent  a  felony  on  the  person  of  his 
father.  Such,  we  presume  from  other  instructions  given,  was  not 
the  intention  of  the  court,  and  if  such  were  the  intention  the  court 
mistook  the  law. 

Jtiries  would  probably  look  with  more  lenience  upon  a  killing  done 
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by  a  son  for  the  alleged  purpose  of  preventing  the  killing  or  seriouj 
injury  of  his  father,  than  if  the  killing  were  claimed  to  have  beei 
done  to  prevent  the  killing  or  injury  of  a  stranger ;  but  the  two  casej 
would  stand  upon  precisely  the  same  legal  ground,  especially  when 
considered  with  reference  to  the  law  of  manslaughter.  That  whid 
a  man  in  peril  of  his  life  or  of  great  personal  injury  may  lawfully 
do  in  his  own  defense  any  other  person  may  lawfully  do  for  him 
and  hence  the  court  should  have  told  the  jury  that  if  the  accused  had 
reasonable  grounds  to  believe  and  did  believe  that  the  deceased  was 
then  about  to  take  the  life  of  his  father  or  of  O'Nan,  and  that  there 
was  no  other  apparent  means  of  preventing  such  killing  or  injur}', 
and  he  shot  deceased  to  prevent  it,  they  should  find  him  not  guilty 

The  court,  in  instructions  given  for  the  accused,  recognized  his 
right  to  kill  the  deceased  to  save  O'Nan  from  death  or  great  bodih 
injury,  but  as  his  right  to  kill  in  defense  of  0*Nan  was  excluded  it 
the  second  instruction,  the  instructions  were  not  consistent  with  eadi 
other,  and  it  is  impossible  to  determine  which  prevailed  with  th^ 
jury. 

The  instruction  asked  by  the  counsel  for  the  accused,  and  refused 
by  the  court,  was,  we  think,  properly  refused.  As  an  abstract  propo- 
sition of  law  we  think  the  instruction  is  correct,  but  the  court  had 
already  told  the  jury  that  the  law  presumed  the  innocence  of  the 
accused  and  that  it  was  their  duty,  if  they  could  reasonably  do  so, 
to  reconcile  all  the  facts  and  circumstances  of  the  case  with  that  pre- 
sumption; and  that  if  upon  the  whole  case  they  had  a  reasonable 
doubt  of  his  having  been  proven  guilty  they  should  find  him  not 
guilty.  This  was  certainly  as  far  as  the  law  permitted  the  court  to 
instruct  the  jury  respecting  their  duty  in  considering  the  evidence. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial  upon  principles  not  inconsistent  with  this 
opinion. 

C.  M,  Harwood,  Jno,  Rodman,  for  appellant.    Moss,  for  appellee. 


S.  Drabell  v.  James  Small,  et  al. 

Recovery  of  Real  Estate — Rents  of  Land  While  Unlawfully  Detained. 
When  an  action  to  recover  land  is  determined  in  favor  of  the  plain- 
tiff who  afterwards  institutes  a  suit  for  mesne  profits,  the  defendaot 
will  not  be  allowed  to  dispute  the  right  of  the  plaintiff  to  recover  such 
mesne  profits  after  the  day  of  the  denial  laid  in  the  declaration.  The 
recovery  of  the  real  estate  will  estop  the  defendant  from  denying 
plaintiff's  right  to  rent. 
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APPEAL  FROM  TODD  CIRCUIT  COURT. 
December  8,  1876. 

Opinion  by  Judge  Pryor  : 

The  original  action  for  the  recovery  of  the  house  and  lot  was  in- 
stituted in  August,  1869.  The  object  of  that  action  was  to  recover 
of  the  present  appellees  the  property  in  controversy,  and  of  their 
tenants,  the  grantees,  three  hundred  dollars,  its  annual  rental  value. 
There  was  a  judgment  in  favor  of  the  appellant  for  the  recovery  of 
the  house  and  lot,  and  no  judgment  rendered  for  the  rent.  The  court 
no  doubt  declined  to  render  a  judgment  against  the  tenant  for  the 
reason  that  the  appellants  had  a  plain  remedy  against  the  appellees, 
of  whom  the  party  in  possession  had  rented,  for  all  the  damages  he 
might  have  sustained.  There  was  no  claim  asserted  against  the  pres- 
ent appellees  for  either  rent  or  damages,  and  the  whole  case  was 
prepared,  as  appeared  from  the  record,  with  the  view  alone  of  deter- 
mining the  question  as  to  the  title. 

In  the  case  of  Walker  v.  Mitchell,  18  B.  Mon.  541,  the  petition 
charged  that  Mitchell  held  possession  of  the  land  two  years  without 
right,  and  for  that  time  had  unlawfully  kept  the  plaintiff  out  of  pos- 
session. Wherefore  he  prayed  judgment  for  the  land  and  $200.00 
damages  for  being  kept  out  of  possession.  The  plaintiff  on  the  trial 
recovered  the  land  and  one  cent  in  damages.  He  had  elected  to  not 
only  sue  for  the  land  but  the  damages  for  the  two  years  detention, 
and  the  court,  in  the  judgment,  determined  both  issues,  viz. :  that 
the  plaintiff  was  entitled  to  the  land,  and  one  cent  in  damages.  In 
the  original  action  between  these  parties  no  damages  were  claimed 
of  the  appellees,  and  no  judgment  determining  the  liability  of  the 
tenant,  even  for  the  rent,  and  therefore  the  judgment  giving  appel- 
lant the  land  constituted  no  bar  to  a  recovery  of  mesne  profits  or 
damages  for  the  detention. 

The  present  action  of  the  appellant  is  in  the  nature  of  an  action 
for  use  and  occupation,  or  for  money  had  and  received  for  plaintiff's 
tse  for  collecting  the  rents  while  the  defendants  were  in  the  posses- 
sion. It  is  alleged  that  he  is  the  owner  of  the  land,  and  was  the 
owner  while  the  appellee  was  in  possession,  receiving  the  rents  from 
the  tenants  whose  names  are  given,  and  that  the  money  was  received 
for  the  appellant  under  a  promise  to  the  appellees  to  pay  it  to  him. 
Under  this  character  of  action  no  recovery  of  rent  can  ordinarily 
be  had  from  a  party  who  had  entered  upon  the  land  as  claimant,  and 
so  held,  for  the  reason  that  the  relation  of  landlord  and  tenant  did 
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not  exist,  and  in  the  absence  of  some  agreement  to  pay  after  the  un^ 
lawful  entry  the  law  will  not  imply  the  promise.  The  plaintiff  should 
allege  the  unlawful  entry,  and  his  ejection  from  the  premises  b> 
the  defendant,  or  should  at  least  allege  that  he  was  the  owner  and 
entitled  to  the  use  and  rent  of  the  land,  and  that  the  defendant  wa^ 
unlawfully  in  posssssion. 

The  inquiry  here  is,  has  the  petition  been  cured  by  the  answer  ?  It 
is  alleged  that  the  appellant  was  the  owner,  a  fact  admitted  by  the 
answer,  and  this  last  pleading,  by  the  various  statements,  so  far  aid^ 
the  petition  as  to  represent  a  state  of  case  that  authorizes  a  recoverv 
without  any  proof,  except  as  to  the  value  of  the  rent  or  damages 
sustained.  The  promise  to  pay  rent  is  denied,  but  they  say  that  they 
purchased  the  lot  in  good  faith  and  paid  for  it  and  had  it  in  posses- 
sion by  their  tenants  when  the  appellant,  on  the  12th  day  of  August, 
1869,  instituted  suit  against  the  tenants  and  these  defendants  (ap- 
pellees) to  recover  said  house  and  lot,  and  the  rents  and  damages 
for  the  detention  of  the  same,  and  recovered  a  judgment  for  the 
house  and  lot,  and  no  rents  or  damages  for  the  detention.  They 
therefore  pleaded  said  judgment  in  bar.  On  the  trial  of  the  case  on 
the  issue  thus  presented  the  appellees  offered  and  read  the 
record  of  the  original  action  in  bar  of  the  recovery,  and  the  court 
below  instructed  the  jury  to  find  for  the  defendants.  This  was  error. 
After  a  recovery  in  ejectment  the  defendant  in  an  action  for  mesne 
profits  will  not  be  allowed  to  dispute  the  right  of  the  plaintiff  to  re- 
cover mesne  profits  after  the  day  of  the  denial  laid  in  the  declaration. 
Chitty's  Pleading,  196.  So,  under  our  practice,  when  the  action  is 
instituted  and  the  party  before  the  court,  the  recovery  of  the  realty- 
will  estop  the  defendant  from  denying  the  plaintiff's  right  to  rent. 
To  this  rule  there  are  exceptions,     i  Chitty  196. 

It  is  argued,  however,  that  the  appellant  cannot  recover,  because 
he  has  sued  in  assumpsit.  This  would  be  true  but  for  the  defense. 
The  appellee  says,  "You  are  not  entitled  to  recover  because  I  was 
in  the  possession  of  the  land  claiming  it  in  my  own  right  by  my  ten- 
ants, and  by  your  action  instituted  in  1869  you  recovered  the  lot  from 
me  and  also  these  rents  that  you  are  now  claiming."  In  presenting 
these  facts  by  allegations  and  proof  the  appellee  has  supplied  any  de- 
fect in  the  petition,  and  although  the  promise  to  pay  is  still  there,  it 
can  be  regarded  as  surplusage  and  the  right  of  recovery  maintained. 

This  is  rather  a  novel  case  in  pleading.  The  defendant,  by  his  an- 
swer, has  converted  an  action  in  assumpsit  into  an  action  of  trespass. 
There  is  some  similarity,  however,  in  the  two  actions.     Chitty  says 
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that  an  action  for  use  and  occupation  may  be  maintained  for  mesne 
profits  accruing  before  the  day  of  the  denial  in  the  declaration ;  and 
if  instituted  after  the  recovery  in  ejectment,  if  the  defendant  sees 
proper  to  present  the  facts  by  way  of  defense  in  the  form  of  a  plea, 
instead  of  merely  denying  the  promise  to  pay  and  the  fact  of  the 
tenancy,  we  see  no  reason  why  the  petition  is  not  so  cured  as  to 
authorize  a  recovery.  The  defense  is,  "I  made  no  promise  to  pay,  but 
tcok  possession  of  and  used  your  property  against  your  will,  and  for 
that  reason  am  not  liable." 

The  pleader,  by  his  answer  and  proof,  shows  that  he  was  wrong- 
fully in  possession  and  that  he  collected  the  rents  to  which  appellant 
was  entitled.  This  course  of  defense  was  pursued  because  the  ap- 
pellees regarded  the  recovery  in  ejectment  as  a  bar  to  the  recovery 
for  rents,  and  staked  the  result  upon  the  admission  that  they  had 
collected  the  rents,  but  a  recovery  had  been  had  in  a  different  form 
of  action ;  and  regarding  this  as  an  action  for  use  and  occupation  or 
for  money  in  the  way  of  rent  received  for  the  plaintiff,  the  latter  was 
entitled  to  a  judgment. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
award  a  new  trial,  and  for  further  proceedings  consistent  with  this 
opinion.    Either  party  should  be  allowed  to  amend  their  pleadings. 
Edwards  &  Seymour,  for  appellant 
W.  P.  D.  Bush,  H.  G.  Petrk,  for  appellees. 


F.  W.  Spears,  et  al.,  v.  W.  R.  Taylor,  et  al. 

Appeals  from  County  Court 

It  is  not  required  in  taking  an  appeal  to  the  circuit  court  from  the 
county  court  that  appellant  shall  file  the  original  papers  with  the 
clerk,  and  copies  of  the  orders  of  the  county  court. 

Keqnirements  in  Appeal. 

It  is  necessary,  in  taking  an  appeal  to  the  circuit  court  from  the 
county  court,  to  file  a  certified  copy  of  the  Judgment  and  amount  of 
costs,  and  cause  the  proper  appeal  bond  to  be  executed,  and  thereupon 
the  clerk  will  issue  an  order  to  the  lower  court  to  stay  proceedings 
and  to  transmit  to  the  clerk's  office  all  the  original  papers  in  the  case. 

APPEAL  FROM  ANDERSON  CIRCUIT  COURT. 

December  13,  1876. 

Opinion  by  Judge  Lindsay  : 
Section  22  of  the  Civil  Code  of  Practice  does  not  require  that 
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the  appellants,  who  prosecuted  an  appeal  to  the  circuit  court  from 
judgment  of  the  county  court,  shall  file  with  the  clerk  of  the  dra 
court  the  original  papers  and  copies  of  the  orders  of  the  coun 
court. 

Section  847  provides  that  the  appeal  shall  be  prosecuted  from  tl 
judgment  of  a  quarterly  court,  or  the  court  of  a  justice  of  the  pea( 
by  filing  with  the  clerk  of  the  court  to  which  the  appeal  is  taken 
certified  copy  of  the  judgment  and  amount  of  costs,  and  causing  tl 
proper  appeal  bond  to  be  executed ;  and  thereupon  the  clerk  sh; 
issue  an  order  to  the  lower  court  to  stay  proceedings,  and  to  transn 
to  the  office  of  said  clerk  all  the  original  papers  of  the  case.  An  a 
peal  from  a  county  court  is  to  be  prosecuted  in  the  same  mann 
except  that  in  will  cases  it  is  not  necessary  that  a  bond  shall  be  e 
ecuted.  The  appellant  must  file  a  copy  of  the  final  order  of  the  con 
ty  court,  with  the  names  of  the  appellants  and  appellees,  and  tl 
clerk  is  bound  to  issue  the  necessary  orders  to  the  clerk  of  the  coun 
court.  Sees.  20.  22,  23,  847,  848,  Civil  Code ;  Jones  v.  Jones,  3  Mi 
266. 

The  appellants  in  this  case  complied  substantially  with  the  requir 
ments  of  the  law,  and  their  appeal  ought  not  to  have  been  dismiss^ 
It  is  clearly  within  the  power  of  the  circuit  court  to  obtain  posse 
sion  of  the  original  paper  alleged  to  be  the  last  will  and  testament  ( 
■the  decedent,  Taylor,  and  also  to  compel  the  clerk  of  the  couni 
court  to  file  a  complete  transcript  of  the  proceedings  in  the  count 
court.  In  fact  it  seems  from  the  record  that  the  original  paper  an 
a  complete  transcript  were  in  the  case  when  the  appeal  was  di: 
missed. 

Judgment  reversed  and  cause  remanded  for  a  trial  of  the  issue  ( 
"will  or  no  will." 

J.  J.  Felix,  T.  C.  Bell,  Thompsons,  for  appellants. 


Dock  Gr.wes  v.  Commonwealth. 

Arrest  of  Judgment 

Tlie  only  ground  upon  which  a  motion  In  arrest  of  Judgment  cao  t 
Bustalned  Is  that  the  facts  stated  In  the  Indictment  do  not  constitute 
puhtlc  ottense  within  the  Jurisdiction  ot  the  court 

Rape. 

In  a  rape  case  the  age  ot  the  female  determines  the  punishment,  u 
If  she  be  under  twelve  years  of  age.  neither  force  nor  the  want  of  cm 
sent  is  an  essential  element  of  the  offense,  but  when  force  and  «u 
of  consent  are  both  proved,  a  case  of  rape  Is  made  out,  whatever  ma 
be  the  age  of  the  female. 
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APPEAL  FROM  CUMBERLAND  CIRCUIT  COURT. 

December  16,  1876. 

Opinion  by  Judge  Lindsay  : 

There  is  no  bill  of  exceptions  in  this  record.  The  sole  question 
presented  to  this  court  is  whether  or  not  the  court  below  erred  in 
overruling  the  motion  in  arrest  of  judgment.  The  only  ground  upon 
which  a  judgment  shall  be  arrested,  is  that  the  facts  stated  in 
the  indictment  do  not  constitute  a  public  offense  within  the  jurisdic- 
tion of  the  court. 

It  is  charged  in  the  indictment  in  this  case  that  the  appellant  un- 
lawfully, forcibly,  and  against  her  consent,  carnally  knew  Mary 
Graves,  a  woman.  The  act  charged  constitutes  the  crime  of  rape. 
It  matters  not  whether  the  person  described  as  a  woman  was  under 
twelve  years  of  age  or  not.  The  unlawful  and  carnal  knowledge  of 
a  female  of  any  age  is  rape,  both  at  the  common  law  and  by  our 
sututes.  The  age  of  the  female  may  and  does  determine  the  extent 
of  the  punishment,  and  if  she  be  under  twelve  years  of  age,  neither 
force  nor  the  want  of  consent  is  an  essential  element  of  the  offense, 
but  when  force  and  want  of  consent  are  both  proved,  a  case  of  rape 
is  made  out,  whatever  may  be  the  age  of  the  female. 

Sections  3,  5  and  6,  Art.  4,  Chapter  On  Crimes  and  Punishments, 
General  Statutes. 

Judgment  affirmed. 

John  D.  Craddack,  for  appellant.    Moss,  for  appellee. 


BooNE  County  National  Bank  v.  John  E.  Clements. 

Breach  of  Contract — Recovery  of  Damages — Set-0£F. 

Where  there  Is  a  contract  for  the  sale  of  chattels,  and  a  note  Is 
given  and  the  contract  is  breached  by  the  vendor,  the  damaged  party 
may  plead  facts  showing  his  damages  as  a  set-off  to  a  suit  on  said  note. 

Election  of  Remedies. 

Where  a  contract  for  the  sale  of  chattels  Is  broken,  the  injured  party 
may  elect  to  sue  for  the  contract  price  or  for  damages  sustained  by 
him  by  reason  of  the  breach  of  contract. 

Measure  of  Damages. 

When  a  contract  for  the  purchase  of  goods  is  broken  by  the  vendor, 
the  vendee  may  set-off  the  amount  of  difference  between  the  price  to 
be  paid  for  the  goods  and  what  they  were  worth. 
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APPEAL  FROM  BULLITT  CIRCUIT  COURT. 


January  3,  1877. 

Opinion  by  Judge  Pryor  : 

The  testimony  establishes  beyond  any  doubt  that  there  was  a  co 
tract  between  Clements  and  McAfee,  by  the  terms  of  which  Mc;\f 
purchased  unconditionally  the  stock  of  goods  owned  by  Clements. 

It  is  equally  as  well  established  that  prior  to  the  making-  of  tl 
contract  McAfee  had  pledged  the  note  he  held  on  Clements  to  tl 
Boone  National  Bank  to  secure  the  payment  of  an  indebtedne 
by  him  to  that  bank.  As  McAfee  failed  to  take  the  goods  or  cot 
ply  with  his  contract,  the  appellee,  Clements,  was  entitled  to  recov 
the  damages  he  had  sustained  and  to  plead  them  as  a  set-oflF  to  tl 
note  sued  on,  McAfee  being  a  non-resident  and  insolvent.  It 
not  necessary  to  determine  the  effect  of  a  pledge  of  such  a  note  ; 
a  collateral,  the  obligor  having  notice  of  the  transfer,  as  we  conci 
with  counsel  for  the  appellee  that  no  such  notice  was  given  to  Clen 
ents  as  would  prevent  him  from  relying  on  the  set-off.  Tucker, 
disinterested  party,  says  that  Clements  was  informed  by  McAf( 
that  he  held  all  the  notes  and  had  collected  enough  from  Bentc 
to  discharge  his  indebtedness  to  the  bank,  and  although  this  is  coi 
troverted  by  McAfee,  his  position  in  the  case  precludes  the  cou 
from  attaching  much  importance  to  his  statements  upon  this  subjec 

The  stock  of  goods  invoiced  amounted  to  a  little  over  sev€ 
thousand  dollars  and  were  sold  by  the  sheriff  or  marshal  for  aboi 
twenty-five  hundred  dollars.  In  estimating  the  damages  the  chance 
lor  has  made  the  sale  by  the  marshal  the  criterion  as  to  the  valui 
and  taking  that  from  the  price  agreed  to  be  paid,  has  rendered 
judgment  against  McAfee  of  five  thousand  dollars.  This  is  man 
festly  wrong.  The  appellee  had  the  right  to  treat  the  goods  as  i\\ 
property  of  McAfee  and  sue  him  for  the  contract  price,  or  recov^ 
of  him  the  damages  he  had  sustained  by  reason  of  his  failure  t 
perform  its  stipulations.  The  criterion  in  such  a  case  is  the  diffei 
ence  between  the  price  to  be  paid  and  what  the  goods  were  wortl 
After  McAfee  had  violated  his  contract  the  appellee  consulted  wit 
his  creditors,  and  at  his  instance  they  were  induced  to  treat  th 
goods  as  the  appellee's  property ;  nor  did  the  appellee  at  any  timi 
either  when  the  levy  was  made  of  McAfee's  attachment  or  exect 
tion,  or  when  other  creditors  attached,  claim  that  the  goods  beIon.£j:e 
to  McAfee;  but  on  the  contrary,  he  stood  by  and  encouraged  hi 
own  creditors  to  make  their  money  out  of  the  goods.    The  fact  tha 
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McAfee  made  the  levy,  or  had  it  done,  and  that  other  creditors 
interposed  for  the  purpose  of  making  their  debts,  cannot  enter  into 
any  estimate  of  damages  sustained  by  the  appellee.  As  creditors 
they  had  the  right  to  make  the  levy,  and  if  the  goods  were  sold  at 
a  sacrifice  it  was  their  fault.  The  appellee  treated  the  goods  as 
his  own  after  McAfee  had  violated  his  contract,  and  the  proceeds  of 
sale  were  applied  to  the  payment  of  his  own  debts. 

The  inquiry  then  is — ^what  was  the  difference  in  amount  between 
the  price  to  be  paid  and  the  real  value  of  the  goods,  to  which  may 
be  added  the  loss  of  time  and  cost  incurred,  if  any,  in  invoicing  the 
goods.  The  executions  were  levied  in  a  few  days  after  the  sale, 
and  there  was  no  loss  of  employment  that  could  properly  be  included 
in  the  estimate  of  damage.  Upon  the  facts  of  this  case  the  criterion 
griven  above  must  govern  the  action  of  the  court  below,  and  upon 
this  point  additional  proof  may  be  taken.  The  judgment  as  to  the 
bank  and  McAfee  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

jr.  E.  McAfee,  for  fippellant, 

Bodiley,  Sumrall  &  Bodiley,  for  appellee. 


J.  G.  Scott  v.  Commonwealth,  et  al. 

Suit  on  Officer's  Bond — ^Release  of  Sureties. 

Where  In  a  suit  on  an  officer's  bond  one  surety  has  been  released 
pursuant  to  the  provisions  of  a  statute,  such  a  release  will  not  have 
the  effect  to  release  other  sureties. 

Sheriff's  Faflure  to  Return  Execution. 

A  sheriff  is  not  excused  from  making  his  return  on  an  execution  by 
showing  diligence  in  endeavoring  to  collect.  No  matter  what  his  dili- 
gence may  have  been  he  and  his  sureties  are  liable  unless  it  may  be 
shown  that  the  execution  defendant  was  without  property  in  the 
county  subject  to  seizure  under  the  execution. 

Pleading. 

In  a  suit  against  a  sheriff  and  his  sureties  on  his  bond,  the  defend- 
ants cannot  prove  that  a  failure  to  return  an  execution  was  the  result 
of  accident  or  oversight,  when  such  a  defense,  if  it  be  one,  has  not 
been  pleaded. 

Sheriff's  Liability. 

Where  executions  come  into  the  hands  of  the  sherifT  and  he  failed 
without  a  reasonable  excuse  to  return  them  within  thirty  days  after 
the  return  day,  he  and  his  sureties  are  liable  for  the  amount  thereof 
and  thirty  per  cent,  thereon,  unless  the  execution  defendants  had  no 
property  in  the  county  out  of  which  any  part  of  the  executions  could 
have  been  made. 
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Measure  of  Damages. 

When  a  sheriff  and  his  sureties  are  sued  on  account  of  the  sherill 
failure  to  return  executions,  an  instruction  is  erroneous  which  direci 
the  Jury,  if  they  find  for  the  plaintiff,  to  add  interest  on  the  sun 
named  in  the  executions. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

January  5,  1877. 

Opinion  by  Judge  Cofer  : 

The  commonwealth  of  Kentucky  brought  this  suit  against  J.  C 
Scott,  late  sheriff  of  Metcalfe  county,  and  the  sureties  in  his  officii 
bond  to  recover  the  amount  of  two  executions  issued  from  tli 
office  of  the  Taylor  Circuit  Court  in  favor  of  the  plaintiff,  one  c 
them  against  Isaac  Oaks  and  others  for  $250  and  costs,  and  tli 
other  against  Isaac  Oaks  alone,  for  $10  and  costs. 

It  was  alleged  that  said  execution,  while  in  full  force,  came  t 
the  hands  of  Scott;  that  the  execution  defendants  then  resided  i 
Metcalfe  county  and  had  sufficient  estate  therein,  subject  to  exect 
tion,  to  satisfy  said  executions,  and  that  they  had  been,  or  by  th 
use  of  ordinary  diligence  could  have  been,  collected,  but  that  th 
sheriff  had  failed  to  pay  over  to  the  plaintiff,  or  to  any  one  authorize 
to  receive  it,  the  amount  of  said  executions,  or  any  part  of  the  sam^ 
and  had,  without  reasonable  excuse  therefor,  failed  for  more  tha 
thirty  days  after  the  return  day  of  said  executions,  to  return  thei 
or  either  of  them  to  the  office  whence  they  issued. 

The  defendants  denied  that  any  part  of  either  of  said  execution 
had  been,  or  could  by  any  degree  of  diligence  have  been,  coUectec 
They  also  averred  that  the  sheriff,  being  unable  to  find  any  propert 
in  his  county  subject  to  said  executions,  indorsed  that  fact  on  eac 
of  them  and  placed  them  in  an  envelope  directed  to  the  clerk  of  th 
Taylor  Circuit  Court,  and  deposited  them  in  the  post-office  at  th 
time  they  were  made  returnable. 

The  sureties  also  averred  that  Merida  Wilson  was  a  cosuret 
with  them  on  the  official  bond  of  Scott,  and  that  on  the  4th  day  c 
March,  1871,  Wilson  gave  written  notice  to  said  Scott  that  he  wa 
unwilling  to  remain  longer  bound  on  said  bond ;  that  thereupon,  o 
motion  of  said  Wilson  before  the  county  court  of  Metcalfe  count] 
an  order  was  made  by  said  county  court  ruling  and  requirin^^  sai 
Scott  to  appear  before  said  court  within  ten  days  and  give  additionc 
security  on  said  bond,  which  rule  was  served  and  returned;  tha 
upon  said  Scott's  failure  to  respond  to  said  rule  an  order  was  mad 
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by  ±e  court  releasing  Wilson  from  any  further  liability  on  said 
3ond;  and  that  afterwards  the  name  of  John  H.  Scott  was  signed 
:o  the  bond,  and  his  name  was  interlined  and  added  to  the  order  on 
ihe  county  court  order  book,  approving  and  accepting  the  bond,  to 
jupply  the  place  of  the  name  of  Wilson.  The  executions  in  question 
baving  been  received  by  Scott,  after  the  order  releasing  Wilson,  and 
ifier  the  name  of  John  H.  Scott  was  signed  to  the  bond  and  his 
name  interlined  on  the  order  book,  th^y  relied  upon  these  facts  as 
liisdiarging  them  from  all  further  liability  on  the  bond  sued  on. 

A  verdict  and  judgment  having  been  rendered  against  Scott  and 
all  the  sureties,  except  Wilson,  this  appeal  is  prosecuted  to  reverse 
that  judgment.  The  appellants  asked  three  instructions  which  were 
refused.  In  the  first  of  the  rejected  instructions,  which  is  marked 
"C."  the  court  was  asked  to  tell  the  jury  that  if  it  believed  from 
the  evidence  Merida  Wilson  had  been  released,  by  an  order  of  the 
county  court,  from  all  liability  as  surety  on  the  sheriff's  bond,  it 
ought  to  find  for  all  the  sureties.  In  a  previous  instruction,  asked 
by  Wilson,  and  given  by  the  court,  the  jury  was  told  that  he  was 
released  from  all  liability,  and  the  effect  of  giving  the  instruction 
asked  by  appellants  would  have  been  to  require  the  jury  to  find  for 
them  all,  and  consequently  the  instruction  was  properly  refused 
unless  the  release  of  Wilson,  if  he  was  released,  had  the  effect  to 
release  all  the  sureties. 

The  statute  then  in  force  (Sees,  i  and  2,  Chap.  97,  Rev.  Stat.) 
pronded  that  when  a  surety,  for  good  cause,  wished  to  be  relieved 
from  further  liability  as  such,  in  the  official  bond  of  any  officer,  he 
Eight,  by  written  notice  to  the  officer,  require  him  by  a  named  day 
to  appear  and  give  a  new  bond,  with  other  surety,  before  the  court 
in  tt-hich,  or  in  whose  clerk's  office,  the  original  was  given  or  was 
l^ept,  and  that  in  case  a  new  bond  was  given  the  surety  should  not 
be  bound  for  any  act  of  the  principal  thereafter.  If  the  officer  failed 
to  give  a  new  bond  the  statute  declared  that  he  should,  by  order  of 
the  court,  be  removed  from  his  office. 

The  statute  gave  no  authority  for  making  an  order  such  as  was 
made  releasing  Wilson  from  further  liability.  It  provided  that  if 
a  new  bond  was  given  he  should  be  released,  and  if  no  such  bond 
*as  given  the  court  should  remove  the  sheriff  from  office,  but  did 
not  declare  what  should  be  the  result  if  neither  of  these  things  were 
^one.  It  may  therefore  well  be  doubted  whether  Wilson  did  not 
continue  liable.  The  notice  is  not  copied  into  the  record,  nor  does 
the  record  from  the  county  court  show  that  the  court  adjudged  that 
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good  cause  was  shown ;  but  on  the  contrary  it  appears  that  the  orde 
requiring  a  new  bond  was  made  because  the  sheriflF  made  default  b 
failing  to  respond  to  the  rule.  The  proceeding  was  therefore  quit 
defective,  if  not  void.    Lemon  v.  Peck,  13  B.  Mon.  393. 

But  even  if  Wilson  was  released,  we  think  the  other  sureties  wer 
not  released.  If  he  was  released  it  was  the  act  of  the  law,  and  tli 
sureties,  when  they  signed  the  bond,  did  so  subject  to  the  right  0 
each  to  be  discharged  in  the  manner  in  which  Wilson  was  releasee 
and  if  he  was  not  released  of  course  they  have  no  ground  of  com 
plaint.  The  court  therefore  properly  held  that  the  appellants  wer 
liable,  if  the  case  was  made  out  in  other  respects,  and  properly  re 
fused  instruction  "C." 

Instruction  "D"  was  properly  refused  on  more  than  one  ground 
By  its  terms  the  liability  of  the  sheriflF  and  his  sureties  would  havi 
been  made  to  depend  not  upon  the  question  whether  the  defendant 
in  the  execution  had  property  in  the  sheriff's  bailiwick  out  of  whid 
the  whole  or  some  part  of  the  execution  could  have  been  made 
but  upon  the  question  whether  he  used  due  diligence  in  endeavorinj 
to  collect  the  execution.  The  statute  was  and  is  now  perempton* 
and  a  sheriflf  or  other  like  oflficer  into  whose  hands  an  execution  ii 
placed  to  do  execution  thereof,  who  fails  to  return  the  same  to  th( 
oflfice  whence  it  issued  within  thirty  days  after  the  return  day  of  th< 
same,  without  reasonable  excuse  for  such  failure,  shall,  with  hii 
sureties,  be  liable  to  the  plaintiflF  in  such  execution  for  the  amouni 
thereof,  and  thirty  per  centum  damages  thereon  and  costs  of  re- 
covery. But  that  rule  does  not  apply  where  the  defendant  had  nc 
property  in  the  county,  out  of  which  the  execution  or  any  part  of  il 
could  have  been  made;  but  in  such  case  the  liability  is  for  thirtj 
per  centum  on  the  amount  of  the  execution.  Sec.  4,  Art.  18,  Chap, 
36,  Rev.  Stat.,  and  Sees.  5,  6,  7,  Art.  17,  Chap.  38,  Gen.  StaL 

The  statute  does  not  excuse  the  sheriflf,  or  his  sureties,  for  his 
failure  to  return  the  execution  upon  its  being  made  to  appear  that 
he  used  due  diligence  to  collect  it.  Diligence  in  endeavoring  to 
collect  is  of  no  avail  in  such  a  case.  No  matter  what  his  diligence  in 
that  respect  may  have  been,  he  and  his  sureties  will  be  liable  except 
the  defendant  in  execution  was  without  property  in  the  county  sub- 
ject to  seizure  under  it. 

Another  objection  to  the  instruction  is  that  it  authorized  the  jury 
to  consider  evidence  tending  to  show  that  the  sheriflF  had  put  the 
executions  in  an  envelope  directed  to  the  clerk  of  the  Taylor  Circuit 
Court,  but  had  by  inadvertence  and  oversight  neglected  to  put  it  m 
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the  post-office.  No  such  excuse  was  pleaded,  and  it  could  not  there- 
fore be  considered  by  the  jury.  The  statute  authorized  any  officer 
having  civil  process  in  his  hands,  returnable  to  another  county,  to 
enclose  it  by  mail,  directed  to  the  plaintiff,  and  provided  that  when 
so  sent  in  proper  time  the  officer  should  not  be  liable.  The  appellants 
attempted  to  make  that  defense  to  the  complaint  that  there  had  been 
a  failure  to  return  the  execution,  and  had  no  right  without  pleading 
it  to  rdy  upon  the  fact  that  the  failure  to  return  was  the  result  of 
accident  or  oversight.  Such  a  defense  was  not  only  inadmissible 
without  being  pleaded,  but  was  inconsistent  with  the  defense  which 
was  pleaded. 

Instruction  "E"  would  have  submitted  to  the  jury  the  work  of 
deciding  whether  as  matter  of  law  the  sureties  of  Scott  were  re- 
leased, and  was  properly  refused. 

But  the  appellant's  complain,  and  we  think  justly,  of  the  instruc- 
tions given  by  the  court  at  the  instance  of  the  commonwealth.  The 
first  of  these  instructions  directed  the  jury  if  they  believed  from  the 
c\-idence  that  the  defendants  in  the  execution  were  good  and  solvent, 
and  the  sheriff,  Scott,  could  by  ordinary  diligence  have  made  the 
rroney  out  of  them,  and  he  delayed  for  thirty  days  after  the  return 
day  to  return  the  executions  to  the  Taylor  Circuit  Court  clerk's  office 
without  a  reasonable  excuse,  they  must  find  for  the  plaintiff  the 
amount  of  the  executions,  with  interest,  to  January  22,  1872,  and 
thim-  per  cent,  damages  on  said  sum,  and  interest  on  the  amount  of 
said  executions  from  said  January  22,  1872,  to  the  finding  of  their 
verdict. 

It  did  not  matter  how  "good  and  solvent"  the  execution  defendants 
may  have  been,  the  appellant  was  not  liable  in  this  action  unless 
Ae  defendants,  or  some  of  them,  had  property  in  the  county  during 
the  lifetime  of  the  executions  subject  to  levy  and  sale,  out  of  which 
some  part  of  the  executions  could  have  been  made.  This  error  may, 
however,  have  been  cured  by  the  subsequent  part  of  the  instruction, 
for  when  the  whole  is  taken  together  the  jury  probably  understood 
that  they  were  only  to  find  for  the  plaintiff  in  case  that  they  found 
that  the  execution  defendants  were  good  and  solvent,  and  also  that 
the  sheriff  could  have  made  the  money  out  of  them  by  ordinary  dili- 
gence, and  when  so  understood  the  error  thus  far  was  to  the 
prejudice  of  the  commonwealth.  If  the  executions  went  into  the 
bands  of  the  sheriff  while  they  were  in  force,  and  he  failed,  with- 
out reasonable  excuse,  to  return  them  within  thirty  days  after  the 
return  day,  he  and  his  sureties  are  liable  for  the  amount  thereof  and 
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thirty  per  cent,  thereon,  unless  the  defendants  in  the  execution  had  no 
property  in  the  county  out  of  which  any  part  of  the  executions  could 
have  been  made  (Goodrum  v.  Root,  2  Met.  427),  and  the  burden  was 
on  the  sheriff  and  his  sureties  to  prove  that  fact.  Johnson  z\  Brad- 
ley, II  Bush  666;  Mitcheson's  Adm'r  v.  Foster,  3  Met.  324.  If 
the  execution  defendants  had  no  property  in  the  county  subject  to 
the  executions,  and  the  sheriff  without  reasonable  excuse  failed  for 
more  than  thirty  days  to  return  them,  then  he  and  his  sureties  are 
liable  for  thirty  per  cent,  on  the  amount  due  on  the  executions. 

But  the  instruction  was  erroneous  and  prejudicial  to  the  appel- 
lants in  that  it  directed  the  jury,  if  they  found  for  the  plaintiff,  to 
find  interest  on  the  amount  of  the  executions.  The  judgments  on 
which  the  executions  issued  bore  no  interest.  Any  recovery  that 
may  be  had  is  in  the  nature  of  a  penalty  for  the  sheriflF's  neglect 
of  duty,  and  neither  he  nor  his  sureties  can  be  held  liable  in  any 
event  for  more  than  the  amount  due  on  the  execution  and  thirty  per 
cent,  thereon. 

Instruction  number  two  given  for  the  appellee  is  also  erroneous. 
It  reads  as  follows:  "No  property  is  exempt  from  a  fine."  The 
small  execution  seems  to  have  issued  on  a  judgment  for  a  fine,  and 
the  other  upon  a  judgment  on  a  forfeited  bail  bond.  But  the  same 
property  was  exempt  from  seizure  and  sale  under  each  of  said 
executions  that  was  exempt  from  executions  in  favor  of  private  in- 
dividuals. 

The  record  does  not  show  that  it  contains  all  the  instructions 
given,  and  counsel  for  the  appellee  insists  that  this  court  cannot 
reverse  for  apparent  error  in  the  instructions  before  us,  because  we 
cannot  know  but  such  error  was  corrected  by  other  instuctions  given, 
but  not  embodied  in  the  record.  He  cites  Vandever  v.  Griffith,  2  Met. 
425.  That  case  does  not  sustain  the  position  assumed.  The  sing^Ie 
question  decided  in  that  case  was  that  time  not  having  been  given  at 
the  term  at  which  a  judgment  was  rendered  to  reduce  the  exceptions 
to  writing,  the  court  below  had  no  power  at  a  subsequent  term  to 
sign,  seal  and  enroll  a  bill  of  exceptions,  and  that  this  court  would 
not  consider  a  bill  of  exceptions  made  in  that  manner. 

Instructions  are  no  doubt,  as  counsel  argues,  to  be  considered  as 
a  whole,  and  it  often  happens  that  an  inaccuracy  in  one  instruction 
is  cured  by  what  is  contained  in  another,  and  there  may  be  cases 
in  which  this  court  would  not  reverse  for  slight  error  in  the  instruc- 
tions appearing  in  the  record,  unless  the  lecord  showed  that  it  con- 
tained all  the  instructions.     But  no  other  instructions  which  the 
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court  could  have  given  could  have  cured  some  of  the  errors  which 
we  think  were  contained  in  the  instructions  given  for  the  appellee 
in  this  case,  unless  such  instructions  had  entirely  withdrawn  those 
before  us,  and  we  certainly  cannot  presume  that  was  done.  Instruc- 
tions correctly  expounding  the  law  would  have  been  repugnant  to 
those  given,  and  if  such  instructions  were  copied  into  the  record 
then  it  would  appear  that  the  instructions  were  inconsistent  with 
each  other,  and  we  would  be  compelled  to  reverse  because  of  that 
fact. 

Judgment  reversed  and  cause  remanded  with  instructions  to 
award  tfie  appellant  a  new  trial. 

Robinson,  Leslie  &  Botts,  for  appellant. 

P,  B.  Thompson,  Jr.,  for  appellees. 


Sarah  Laws  v.  S.  A.  Wood,  et  al. 

Deed  Procured  by  Fraud. 

A  conveyance  to  an  attorney  procured  by  fraud  from  his  client  may 
be  set  aside. 

Attorney  and  Client. 

Wbere  in  a  suit  by  a  client  against  her  attorney  for  an  accounting 
and  for  rents,  and  to  be  relieved  from  a  contract  and  conveyance  made 
to  her  attorney,  induced  by  his  fraud,  such  client  proves  facts  sufficient 
to  create  in  the  mind  of  the  court  a  strong  suspicion  of  unfairness, 
the  contract  will  be  set  aside  or  the  attorney  be  decreed  to  hold  In 
trust  for  his  client,  unless  he  shows  clearly  that  the  contract  was 
fairly  made  and  is  free  from  oppression  and  injustice. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

January  4,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant,  who  was  plaintiff  in  the  court  below,  alleged  in 
substance  that  in  April,  1866,  she  leased  of  James  Guthrie  for  a 
period  of  twenty  years,  two  parcels  of  ground  situated  on  Breckin- 
ridge street  in  the  city  of  Louisville ;  that  she  immediately  thereafter 
erected  on  the  lots  houses  and  other  improvements  of  the  value  of 
$i,9CX);  that  in  October,  1866,  she  became  indebted  to  Dr.  T.  J. 
GriflSth  in  the  sum  of  $250,  to  secure  which  she  gave  him  a  mortgage 
on  the  leased  premises  and  improvements ;  that  she  also  became  in- 
debted to  Hughes  in  the  sum  of  $93,  and  to  Sweeney  in  the  sum  of 
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$67.80,  for  which  they  held  mechanics'  liens  on  the  property;  that 
in  October,  1867,  Griffith  having  become  the  owner  of  the  debts  due 
to  Hughes  and  Sweeney,  and  his  mortgage  debt  having  matured,  he 
was  about  to  commence  proceedings  to  enforce  his  liens,  w^hen  the 
appellee,  Wood,  agreed  with  her  that  he  would  pay  off  the  debts  due 
to  Griffith,  and  some  other  small  debts  which  she  owed,  in  considera- 
tion of  the  rents  and  profits  of  the  leased  premises  and  improvements 
thereon  for  a  period  of  three  years ;  that  Wood,  instead  of  drawing 
up  a  writing  embracing  the  agreement  as  actually  made,  fraudulently 
drew  up  and  induced  her  to  sign  and  acknowledge  an  absolute  con- 
veyance of  said  leases  and  improvements  to  himself;  that  she  was 
unable  to  read  the  writing  and  signed  and  acknowledged  it  up>on  his 
assurance  that  it  contained  the  contract  as  agreed  upon ;  that  he  had 
failed  to  pay  Griffith's  debts  and  suffered  the  property  to  be  sold 
in  satisfaction  thereof   when  it   was   purchased  by  the  appellee, 
Bernard,  who  had  notice  of  Wood's  fraud.     She  also  alleged  that 
Wood  and  Bernard  had  collected  rents  on  the  property  to  the  ag^e- 
gate  amount  of  $2,200  since  the  date  of  her  deed  to  Wood. 

She  prayed  for  an  account  of  the  rents  and  of  the  amounts  paid 
out  by  the  appellees  for  her,  for  judgment  for  the  possession  of 
the  property,  and  also  for  any  balance  of  rents  over  and  above  the 
credits  to  which  they  might  be  entitled.  To  this  the  appellee.  Wood, 
answered,  denying  that  any  such  contract  as  that  set  forth  in  the 
petition  had  ever  been  made;  denying  all  fraud  and  averring  that 
he  purchased  the  property  under  the  contract  embodied  in  the  deed ; 
that  the  appellant  fully  understood  the  deed  and  signed  and  acknowl- 
edged it  after  its  contents  and  meaning  had  been  fully  explained  to 
her  by  a  person  wholly  disinterested  in  the  matter  at  the  time,  but 
that  he  "was  not  present  when  the  paper  was  signed  by  plaintiff 
nor  when  its  contents  were  fully  explained  to  her  before  signing 
and  making  and  delivering  it  as  a  deed." 

He  also  alleged  that  he  knew  when  he  accepted  the  conveyance 
that  the  property  would  have  to  be  sold  to  pay  Griffith's  lien  claims, 
and  perhaps  some  others,  and  that  he  would  acquire  nothing  by  his 
purchase  except  a  right  to  the  surplus ;  that  appellant  was  indebted 
to  him  in  a  large  amount  for  legal  services,  and  that  he  accepted 
the  conveyance  in  payment  of  his  fees,  and  among  the  fees  which  he 
claims  were  thus  paid  was  one  for  defending  Griffith's  suit  to  fore- 
close his  mortgage,  which  was  commenced  on  the  day  the  deed  was 
executed.    Bernard  answered,  denying  that  Wood  had  been  guilty 
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of  any  fraud ;  denying  any  knowledge  of  it  on  his  part,  if  fraud 
existed,  and  claiming  protection  as  an  innocent  purchaser. 

The  evidence  in  regard  to  the  terms  of  the  original  agreement  be- 
tween the  parties,  and  in  regard  to  the  execution  of  the  deed,  is 
in  irreconcilable  conflict.  The  appellant  swears  that  the  agreement 
%as  as  she  alleges  it,  while  the  appellee.  Wood,  swears  it  was  as  it 
is  set  forth  in  the  deed.  The  appellant  is  sustained  by  three  or  four 
witnesses  who  swear  they  heard  the  agreement  made  at  her  house 
on  a  Sunday  morning  just  prior  to  the  date  of  the  deed,  and  that 
Vood  then  told  the  appellant  to  come  to  his  office  during  the  next 
week  and  he  would  give  her  a  paper  for  the  return  of  the  property 
when  the  debts  were  paid  out  of  the  rents.  Wood  is  sustained  by 
the  exiting  actually  signed  and  acknowledged  by  the  appellant,  and 
by  the  testimony  of  Bernard,  who,  though  he  says  he  knows  nothing 
of  the  terms  of  the  original  agreement,  swears  that  he  read  and  ex- 
plained the  deed  to  the  appellant  and  Wash  Laws,  her  husband,  who 
is  since  dead.  Wood  admitted  that  he  was  at  appellant's  house  on 
the  occasion  spoken  of  by  her  and  her  witnesses,  and  he  also  admitted 
that  the  subject  of  paying  the  debts  out  of  the  rents  was  discussed 
on  that  occasion,  but  says  he  and  the  appellant  had  been  and  were 
then  trying  to  get  some  one  to  agree  to  advance  the  money  to  pay  the 
debts  and  locrfc  to  the  rents  for  repayment,  and  that  this  was  the 
iTiitter  discussed  on  that  occasion. 

The  appellant  and  her  witnesses  are  ignorant  and  unacquainted 
with  business  transactions,  and  may  have  misunderstood,  or  may 
iail  to  remember  with  accuracy  what  was  said,  and  if  the  testimony 
ot  the  parties  and  witnesses  and  the  deed  was  all  the  evidence  in  the 
record  we  should  be  disinclined  to  disturb  the  writing.  But  by  a 
careful  inspection  any  analysis  of  the  whole  record  discloses  such  a 
state  of  facts,  in  our  opinion,  as  to  turn  the  scale  in  favor  of  the 
appellant 

Wood  is  an  attorney  at  law  and  was  the  legal  adviser  of  the 
appellant,  and  had  been  employed  to  defend  Griffith's  suit  to  enforce 
his  lien  on  the  property  in  contest.  When  she  became  embarrassed 
by  her  indebtedness  she  applied  to  him  for  advice  and  assistance,  and 
according  to  his  testimony  disclosed  to  him  her  pecuniary  troubles. 
He  thus  became  possessed  of  facts  which  enabled  him  to  take  advan- 
tage of  her  necessitous  condition,  and  undertook  to  make  a  partial 
defense  to  GrifBth's  suit,  and  to  endeavor  to  find  some  one  who 
would  advance  money  to  pay  the  debts  which  were  pressing  her. 


2i6  Kentucky  Opinions.  [Januan 

and  take  charge  of  the  property  and  rent  it  and  collect  th-e  rent 
until  he  was  repaid. 

In  this  he  says  he  failed,  and  does  not  remember  the  name  of  bu 
a  single  person  to  whom  he  applied  in  that  behalf.  The  deed  recitei 
that  it  is  made  in  consideration  of  $i,ooo,  "paid  and  to  be  paid  ai 
follows,  viz.:  two  claims  of  two  hundred  thirty  dollars,  including 
cost  of  suit  to  enforce  them,  which  the  party  of  the  second  pari 
assumes  to  pay  to  Thomas  J.  Griffith,  assignee  of  Abel  Hugrhes,  2 
mechanic,  who  had  a  Hen  for  ninety-three  dollars  ($93),  with  inter- 
est from  the  22d  day  of  December,  1866,  and  to  said  Griffith,  as- 
signee of  John  Sweeney,  a  mechanic,  who  had  a  lien  of  sixty-seven 
dollars  and  eighty  cents  ($67.80),  with  interest  from  the  —  day 
of  January,  1867;  also  the  further  sum  of  two  hundred  fifty  dol- 
lars ($250)  to  said  Thomas  J.  Griffith,  for  which  he  has  the  mort- 
gage of  the  parties  of  the  first  part,  executed  October  22,  1866. 
due  twelve  months  after  date;  and  the  further  sum  of  $135,  the 
debt  and  supposed  cost  of  a  judgment  of  Lewis  Strum  against 
Sarah  Laws ;  the  balance  is  paid  in  cash  and  legal  services  which 
the  party  of  the  second  part  has  rendered  to  the  party  of  the  first 
part,  the  receipt  of  which  is  hereby  acknowledged." 

The  testimony  of  Wood  shows  several  of  these  recitals  to  be  un- 
true. The  two  mechanics'  liens  are  stated  to  be  $230  including  cost. 
The  two  claims  then  amounted,  including  interest,  to  but  $170.44,  and 
the  suit  to  foreclose  was  only  commenced  on  the  day  the  deed  was 
made,  and  the  cost  was  then  at  most  only  a  few  dollars,  making  an 
error  in  the  amount  of  these   items   of   nearly  $60.     The   deed 
recites  the  payment  in  favor  of  Strum  as  if  Wood  had  assumed  to 
pay  it,  but  such  is  not  the  fact.     He  testified  that  Strum  had  re- 
covered a  judgment  against  the  appellant  in  a  justice's  court  for 
$100,  and  that  he  agreed  to  become  surety  for  her  in  an  appeal  bond 
and  to  prosecute  an  appeal  to  the  Jefferson  Court  of  Common  Pleas, 
and  that  the  agreement  was  further  that  if  he  should  succeed  in 
defeating  Strum's  claim,  he  was  to  pay  that  much  less  for  the  prop- 
erty; that  he,  and  not  the  appellant,  was  to  be  the  gainer.     The 
aggregate  amount  of  the  debts  Wood  assumed  to  pay  was  $542, 
and  this  included  the  Strum  judgment,  and  $38  of  usury  which  he 
knew  was  contained  in  the  Griffith  mortgage,  and  as  to  which  he 
intended  to  make  defense,  and  for  defending  against  which  it  will 
be  presently  seen  that  he  charged  appellant  a  fee.    He  claimed  that 
the  appellant  owed  him  $300  for  professional  services,  which,  added 
to  the  aggregate  sum  he  assumed  to  pay  for  her  as  above,  makes  a 
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total  of  $842,  which  leaves  the  sum  of  $158,  which  he  should  have 
paid  in  cash  to  make  up  the  $1,000  which  he  was  to  pay  for  the 
property;  but  he  swears  he  did  not  pay  her  any  cash,  although  the 
deed  recites  that  the  balance  was  paid  in  cash  and  the  appellant  is 
made  to  acknowledge  its  receipt. 

An  examination  of  his  claim  for  legal  services  in  the  light  of  his 
testimony  and  other  facts  in  the  record  shows  a  still  more  glaring 
piece  of  injustice,  and  still  greater  oppression  of  the  appellant,  who 
was  Wood's  client  and  entitled  to  his  protection,  against  the  rapacity 
of  others  who  should  not  have  been  made  the  victim  of  his  own 
cupidity.  His  claim  as  he  presents  it  is  made  up  of  the  following 
items: 

To  sundry  legal  services,  advice  and  counsel $ioo.oc 

To  retainer  and  for  defending  a  charge  of  stealing 
in  the  circuit  court 200.00 


$300.00 


He  says  in  his  testimony,  "I  know  that  I  had  rendered  her  legal 
services,  advice  and  counsel,  on  divers  occasions,  and  all  these,  in- 
cluding the  Strum  case  and  the  Griffith  suit  of  foreclosure,  were 
lumped  together  and  the  charge  of  $100  was  made  to  cover  them,  and 
then  she  agreed  to  give  me  $200  for  defending  her  in  the  Patsey 
Hart  stealing  case,  which  is  the  one  alluded  to  in  the  memorandum." 

By  the  terms  of  the  deed  he  was  to  pay  all  the  Griffith  debts  and 
the  cost  of  foreclosure,  and  also  the  judgment  in  favor  of  Strum, 
and  he  testifies  that  if  he  reduced  the  amount  of  Griffith's  debt  or 
defeated  Strum's  claim  he  was  entitled  to  the  benefits  of  such  results, 
and  consequently  whatever  services  he  rendered  in  those  cases  were 
for  his  own  benefit ;  but  notwithstanding  that  fact  he  charges  his 
client  for  services  thus  to  be  rendered.  In  other  words  his  client 
was  not  only  to  g^ve  him  whatever  he  might  gain  by  litigating  with 
Strum  and  Griffith,  but  she  was  to  pay  him  for  the  services  thus 
rendered  for  himself. 

If  m  fact  the  contract  was  that  in  the  event  he  succeeded  in  de- 
feating Strum's  claim  he  was  to  have  the  benefit  of  his  success  and 
to  pay  that  much  less  for  the  property,  the  bargain  was  so  uncon- 
scientious as  to  be  unenforcible.  To  tolerate  such  oppression  of  an 
ignorant  woman  embarrassed  with  debt,  and  harassed  with  impor- 
tunate creditors,  and  that,  too,  by  an  officer  of  the  court  whose  duty 
it  is  at  all  times  to  aid  in  the  administration  of  justice,  and  above  all 
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to  deal  fairly  and  honestly  with  his  clients,  would  bring  just  reproach 
upon  the  tribunals  of  public  justice. 

In  that  part  of  his  testimony  just  quoted  Wood  says  the  appellant 
"agreed  to  give  me  $200  for  defending  her  in  the  Patsey  Hart  steal- 
ing case."  In  a  former  deposition  he  testified  in  regard  to  his  ser\- 
ices  in  that  case  that  he  assisted  General  Ward,  who  was  the  leading 
counsel,  and  that  at  the  rate  fees  of  attorneys  were  then  ranging 
and  usually  charged,  his  services  were  reasonably  worth  $150  to 
$200,  but  he  neither  proves  nor  attempts  to  prove  by  his  associate 
counsel  or  by  any  one  else  the  value  of  his  services. 

The  prosecution  here  referred  to,  the  judgment  in  favor  of  Strum 
and  the  Griffith  suit  for  foreclosure,  were  all  hanging  over  the  ap- 
pellant at  the  time  she  made  the  deed.  The  property  cost  in  1866 
at  least  $1,900,  was  insured  for  $1,400,  and  the  premiums  paid  for 
seven  years;  it  was  estimated  by  Wood  in  his  purchase  for  $1,000, 
and  was  worth  a  rental  of  from  $20  to  $30  per  month,  yet  the  price 
which  the  appellant  will  receive  for  it  from  her  attorney  at  his  own 
estimate  of  the  value  of  his  professional  services  is  only  a  little  more 
than  $700. 

The  amount  of  Griffith's  mortgage  as  recited  in  the  deed  was  re- 
duced enough  to  pay  as  much  fee  as  Wood  was  entitled  to  for  his 
services  in  that  case.  Twenty-five  dollars  would  be  a  fair  fee  in 
the  Strum  case,  and  $100  in  the  prosecution,  making  an  overcharge 
of  at  least  $175  for  professional  services,  which  leaves  about  $525 
as  the  price  actually  received  by  the  appellant  for  the  property. 
Such  gross  inadequacy  of  price  itself  creates  a  suspicion  of  unfair- 
ness. But  when  the  other  facts  existing  in  the  record  are  brought 
into  connection  with  it,  and  all  are  considered  together,  no  doubt 
can  remain  of  the  real  character  of  the  transaction.  The  facts 
already  adverted  to  not  only  show  an  inadequacy  of  price  calculated 
to  arouse  grave  suspicions,  but  they  show  that  the  consideration  to 
be  paid  was  artfully  made  to  appear  much  larger  than  it  really 
was,  and  the  balance  of  about  $158,  which  according  to  Wood's 
own  estimates  ought  to  have  been  paid  in  cash,  was  not  paid. 

Nor  are  these  all  the  facts  which  tend  to  fix  upon  the  mind  the 
conviction  that  the  deed  was  improperly  obtained.  In  his  answer  as 
already  quoted  Wood  says  he  was  not  present  when  the  paper  was 
signed  by  the  appellant,  nor  when  its  contents  were  explained  to  her 
before  signing  and  acknowledging  it,  but  that  its  contents  and  mean- 
ing were  fully  explained  to  her  "by  a  person  wholly  disinterested 
in  the  matter  at  the  time."    Who  that  person  was  he  does  not  say, 
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nor  docs  he  say  whether  that  person  is  still  "wholly  disinterested 
in  the  matter"  or  not,  but  in  his  deposition  speaking  of  the  execution 
of  the  deed  he  says,  "It  was  done  by  the  plaintiff,  after  a  full  and 
complete  explanation  to  her  of  its  meaning  and  purport.  I  had 
fully  explained  to  her  and  Wash  and  to  Mrs.  Scott,  for  they  all 
came  together  to  my  office,  that  she  conveyed  to  me  her  entire  inter- 
est in  the  leasehold  property,  and  she  so  understood  it  before,  at  the 
time,  and  after  she  signed  the  deed.  I  had  prepared  the  deed  before 
they  came  in  accordance  with  our  previous  agreement.  I  read  it 
to  them  in  the  presence  of  plaintiff,  Wash,  and  Mrs.  Scott,  and  they 
all  agreed  to  it  and  said  in  substance  that  it  was  all  right.  I  then 
asked  Mr.  S.  M.  Bernard  (appellee)  to  go  with  tibem  to  the  clerk's 
office  and  have  them  to  sign  and  acknowledge  it.  Mr.  Bernard  took 
the  paper,  I  think,  and  went  off  with  them,  and  after  being  gone 
a  w*hile  plaintiff  and  Wash  came  back  to  me  and  wanted  me  to 
a^ee  outside,  that  is  verbally  agree,  that  if  they  should  get  or  raise 
the  money  and  pay  off  the  debts  before  the  property  was  sold  that 
I  would  let  them  have  it  back  again.  But  I  told  them  emphatically 
that  I  would  make  no  such  agreement." 

It  thus  appears  that  Wood  is  not  only  contradicted  by  the  testi- 
mony of  the  appellant  and  her  witnesses,  but  there  is  one  irreconcila- 
ble conflict  between  his  answer  and  his  testimony  both  sworn  to, 
-pon  the  most  vital  question  in  the  case.  So  anxious  have  courts 
always  been  not  only  to  preserve  the  purity  and  good  name  of  the 
bar,  but  to  do  justice  to  suitors  of  all  degrees,  and  especially  to 
protect  the  ignorant  and  the  unwary  against  fraud  and  oppression, 
tbat  they  have  treated  the  relation  of  attorney  and  client  much  as 
they  have  those  of  guardian  and  ward,  and  trustee  and  cestui  que 
trust 

The  relation  of  attorney  and  client  is  one  of  especial  confidence 
and  influence,  and  while  that  relation  continues  it  has  been  said, 
"The  attorney  is  prohibited  from  contracting  with  his  client  for 
an  interest  in  the  subject-matter  of  the  litigation."  Hall  v,  Hallett, 
I  Cox  Oi.  134;  West  V.  Raymond,  21  Ind.  305.  The  client  (and 
especially  when  beset  by  civil  suits  and  with  a  criminal  prosecution, 
as  was  the  case  with  the  appellant  when  she  made  the  deed  to  Wood) 
is  so  canpletely  in  the  hands  of  the  attorney  that  it  is  almost  im- 
possible to  enter  into  a  free  and  fair  contract  in  regard  to  the  subject- 
natter  of  the  litigation.  While  the  rule  may  not,  as  was  strongly 
intimated  by  Lord  Erskine  in  Wright  v.  Proud,  13  Vesey,  Jr.,  138, 
go  to  the  extent  of  absolutely  prohibiting  such  contracts,  it  has  been 
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repeatedly  decided  that  the  burden  in  all  such  cases  is  on  the  attoi 
ney  to  vindicate  the  transaction  from  all  suspicion  of  unfairness  < 
apprehension.  Howell  v.  Ransom,  ii  Paige  (N.  Y.)  538;  Ban 
V.  Whitney,  3  Sand.  (N.  Y.)  696;  Mott  v,  Harrington,  12  Vt.  195 
Brock  V,  Barnes,  Ex'r,  40  Barb.  (N.  Y.)  521. 

There  is  nothing  in  the  facts  of  this  case  which  renders  it  neces 
sary  that  we  should  now  decide  whether  a  purchase  by  the  attome 
from  the  client  of  the  subject-matter  of  the  litigation  would  unde 
all  circumstances  be  set  aside  or  treated  as  a  trust  for  the  benefit  0 
the  client,  unless  the  transaction  should  be  shown  by  affirmativ 
evidence  to  have  been  in  all  respects  free  from  imposition,  undui 
influence  or  fraud.  There  are  many  decisions  by  courts  highlj 
respected  for  their  learning  and  wisdom  which  hold  this  doctrine 
and  we  incline  to  the  opinion  that  it  is  supported  by  the  preponder 
ance  of  both  American  and  English  authorities. 

But  we  decide  without  hesitation  that  where  the  client  first  show! 
enough  to  create  in  the  mind  of  the  court  a  strong  suspicion  ol 
unfairness,  the  contract  ought  unhesitatingly  to  be  set  aside  oJ 
the  attorney  be  decreed  to  hold  in  trust  unless  he  shows  clearly  thai 
it  was  fairly  made  and  is  free  from  oppression  and  injustice. 

The  evidence  of  the  appellant  is  at  least  sufficient  to  create  grave 
suspicion  that  she  had  been  overreached  and  defrauded.  This  de- 
volved upon  the  purchaser  the  duty  of  showing  that  the  contract 
was  freely  and  understandingly  made,  and  was  unaffected  by  fraud 
or  imposition.  Wood  has  not  only  failed  to  do  this,  but  his  own 
testimony  shows  with  perfect  clearness  what  on  the  appellant's 
proof  was  to  some  extent,  at  least,  matter  of  doubt.  We  have  no 
doubt  but  as  between  the  appellant  and  Wood  a  case  is  made  out 
which  demands  relief  at  the  hands  of  the  chancellor. 

Having  reached  the  conclusion  that  so  far  as  Wood  is  concerned, 
the  appellant  is  entitled  to  relief,  it  only  remains  to  decide  whether 
she  is  also  entitled  to  relief  as  to  the  appellee,  Bernard.  The  evi- 
dence does  not  warrant  the  conclusion  that  Bernard  participated  in 
Wood's  fraud,  or  that  he  had  actual  notice  of  it,  though  we  incline 
to  the  opinion  that  he  had  such  knowledge  of  facts  as  ought  to  have 
put  him  upon  inquiry  which  would  have  led  to  a  discovery  of  the 
real  nature  of  the  transaction. 

But  Griffith  had  a  mortgage  and  held  two  debts  which  were 
secured  by  mechanic's  liens  on  the  property,  and  he  had  undoubted 
right  to  have  the  property,  or  so  much  of  it  as  was  necessary  to 
satisfy  his  debts,  sold,  and  that  involved  the  right  on  the  part  ot 
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any  third  person  who  became  the  highest-  and  best  bidder,  to  pur- 
chase, although  he  might  have  had  actual  knowledge  of  Wood's 
fraud  in  obtaining  the  deed  from  the  appellant,  for  otherwise  all 
the  appellant  had  to  do  was  to  attend  wh^n  the  property  was  offered 
for  sale  and  make  known  to  bidders  the  fraud  of  which  she  now 
complains  and  thereby  affect  every  bidder  with  notice  and  prevent  a 
sale  being  made. 

The  property  sold  for  considerably  more  than  was  necessary  to 
satisfy  Griffith's  judgment,  and  to  that  extent  Bernard  may  be  said 
to  hold  under  Wood,  for  it  is  fair  to  presume  that  but  for  Wood's 
deed  the  court  would  only  have  decreed  the  sale  of  so  much  of  the 
property  as  would  satisfy  Griffith's  claims,  or  if  on  account  of  the 
indivisibility  of  the  property  the  whole  had  been  sold  the  surplus 
vould  have  been  secured  to  the  appellant.    Sec.  812,  Civ.  Code. 

But  whatever  may  have  been  the  reason  why  the  whole  property 
was  sold,  the  sale  was  reported  and  confirmed,  and  the  title  of  the 
purchaser  cannot  be  affected  by  the  fact  that  more  property  was  sold 
than  was  necessary  to  satisfy  the  lien  debts.  Danvsan  v.  Litsey,  10 
Bush  408.  We  are  therefore  of  the  opinion  that  Bernard  acquired 
a  valid  title  to  the  property,  and  that  there  is  no  legal  or  equitable 
ground  upon  which  the  appellant  can  be  relieved  as  against  him. 

Wood  is,  however,  liable  to  her  for  rent  of  the  property  at  its 
fair  value  from  the  date  of  his  deed  to  the  date  of  Bernard's  pur- 
chase, and  one  thousand  dollars,  the  amount  at  which  the  property 
»^  estimated  in  the  deed  from  the  appellant  to  him,  subject  to 
credits  for  the  amounts  of  the  debts  due  to  Griffith,  and  interest 
thereon  to  the  date  of  the  deed,  and  the  legal  cost  of  Griffith's  suit, 
and  the  fair  value  of  Wood's  services  rendered  to  the  appellant  as 
an  attorney-at-law,  and  also  for  any  taxes  or  ground  rent  paid 
by  him,  and  for  the  fair  rental  value  of  such  portions  of  the  property 
as  the  appellant  occupied  between  the  date  of  the  deed  and  Bernard's 
purchase.  Upon  any  balance  found  to  be  due,  the  appellant  will  be 
entitled  to  interest  from  the  date  of  the  deed  to  Wood. 

Judgment  a/firmed  as  to  Bernard  and  reversed  as  to  Wood,  and 
cause  remanded  for  further  proceedings. 

/.  5".  Jackman,  for  appellant. 

L  A.  Wood,  A.  Duvall,  for  appellees. 
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WoRDEN  P.  Holm  v,  James  M.  Bryant. 
Same  v.  G.  B.  Bates's  Adm'r. 

Rescission  of  Contract. 

When  a  suit  is  brought  to  rescind  a  contract  and  the  court  caniK 
place  the  parties  in  status  quo  because  the  land  exchanged  bad  bee 
sold,  the  only  equitable  adjustment  is  to  require  the  vendor  of  sue 
land  to  pay  back  the  value  of  the  land. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

January  10,  1877. 

Opinion  by  Judge  Pryor  : 

In  the  consolidated  actions  Nos.  21475  *^d  24258,  it  was  adjudge( 
that  the  contract  of  assignment  made  by  the  appellee,  Bryant,  tc 
George  Bates,  Jr.,  of  the  bond  of  Holm  for  title  to  certain  land,  b< 
cancelled,  and  that  Bryant  refund  to  Bates's  administrator  the  sum 
of  $12,136.80,  less  the  set-off  of  Bryant  amounting  to  $1,804.97. 
This  sum  of  money  was  required  to  be  paid  by  the  appellee  to  Bates's 
administrator  for  the  reason,  as  the  chancellor  expressly  determined, 
that  Bates  had  paid  to  him  (the  appellee)  $9,600.00  at  the  time  of 
the  contract  between  the  two,  or  let  the  appellee  have  land  of  that 
value.  It  is  therefore  evident  that  Bryant  was  only  compelled  to 
pay  back  what  he  had  received,  and  had  sustained  no  damage  so  far 
as  appears  from  that  record  other  than  the  expense  incurred  in  re- 
sisting the  effort  of  Bates  to  rescind  the  contract.  The  chancellor 
could  not  place  the  parties  in  status  quo  because  the  land  that  Bates 
had  exchanged  with  Bryant  had  been  sold  by  the  latter ;  and  the  only 
equitable  adjustment  was  to  require  Bryant  to  pay  back  to  Bates,  or 
his  representative,  the  value  of  the  land.  This  was  done,  and  al- 
though the  estimate  placed  upon  the  land  may  have  been  for  a 
greater  sum  than  its  real  value,  still  the  judgment  is  final  between  the 
parties,  and  as  Bryant  failed  to  prosecute  his  appeal  the  judgment  is 
necessarily  in  full  force  against  him,  and  the  appeal  of  Holm  must  be 
dismissed,  as  there  was  no  judgment  rendered  against  him  in  that 
consolidated  action. 

The  proceedings  in  that  case  may  be  used  as  evidence  against  him 
so  far  as  his  connection  with  the  case  is  concerned,  but  there  being 
no  judgment  against  him  the  same  cannot  be  pleaded  as  determining 
the  rights  of  Holm  and  Bryant  in  the  present  action.  It  is  imma- 
terial, however,  what  effect  it  had  upon  the  rights  of  the  parties  upon 
the  question  of  rescission,  as  we  are  satisfied  that  Holm,  by  reason 
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cf  his  having  sold  portions  of  the  land  embraced  in  the  title  bond, 
was  in  no  condition  to  cwnply  with  the  terms  of  his  bond,  by  locat- 
ing the  land  sold  to  Bryant  as  he  had  agreed  to  do,  and  his  tardiness 
in  making  an  effort  to  execute  his  contract  was  sufficient  to  induce 
the  chancellor  to  believe  that  any  further  indulgence  would  be  use- 
less. 

The  land  set  apart  to  appellant  in  the  division  with  Pope  was  not 
only  less  than  he  had  agreed  to  convey  to  the  appellee,  but  was  laid 
off  in  such  a  manner  as  rendered  it  impossible  for  him  to  comply. 
During  the  progress  of  the  litigation  with  Bates,  the  appellee,  becom- 
ing restless  and  uneasy  in  regard  to  the  title,  demanded  of  Holm  a 
bond  of  indemnity,  which  was  given,  conditioned  that  if  appellant 
failed  to  make  title  he  would  hold  appellee  harmless  from  all  dam- 
ages of  whatever  character  which  might  be  adjudged  to  be  paid  by 
said  defendants  by  the  decree,  also  all  costs  expended. 

We  see  no  reason  why  the  delay  of  Holm  in  perfecting  the  title, 
and  the  indulgence  given  him  by  the  appellee  to  secure  it,  is  not  a 
s'^fficient  consideration  for  upholding  the  agreement.  He,  in  effect, 
said  to  Bryant:  "Let  this  suit  progress.  I  am  able  and  will  make 
title,  and  to  indemnify  you  fully  will  execute  such  a  bond  as  you  re- 
quire." The  release  of  Mrs.  Bush  of  her  claim  to  the  Illinois  property, 
if  any  she  had,  constituted  no  consideration,  as  Bryant  was  under  a 
legal  obligation  to  make  that  title  perfect.  The  appellant  having  paid 
oflF  the  judgment  against  Bryant  in  favor  of  Bates,  his  liability  origi- 
nating by  reason  of  his  becoming  surety  on  the  replevin  bond,  and 
having  taken  an  assignment  to  himself,  is  now  prevented  from  mak- 
ing it  out  of  the  estate  of  Bryant  for  the  reason  that  it  was  his  own 
debt,  and  not  Bryant's,  such  is  the  effect  of  the  judgment  from  which 
the  present  appeal  is  taken. 

Conceding  that  the  petition  contains  such  a  statement  of  facts  as 
required  the  interposition  of  the  chancellor,  and  the  learned  counsel 
for  the  appellant  seems  not  to  question  it,  it  becomes  necessary  to  as- 
certain how  and  in  what  manner  the  debt  of  the  appellee  to  Bates 
became  the  debt  of  Hobn.  Appellant  became  liable  to  Bates  or  his 
administrator  because  he  signed  the  replevin  bond  as  surety,  but  we 
Snd  nothing  in  this  record  making  it  appellant's  debt  as  between  him 
and  the  appellee.  It  was  a  personal  judgment  against  the  appellee, 
and  the  appellant  had  never  agreed  to  pay  it.  He  had  obligated  him- 
self in  the  penalty  of  ten  thousand  dollars  to  pay  all  the  damages  of 
whatever  character  might  be  adjudged  against  the  appellee.  This 
did  not  include  or  embrace  the  money  that  appellee  had  received  from 


224  Kentucky  Opinions.  [January, 

Bates  and  was  compelled  to  pay  back,  or  the  value  of  land  he  was 
required  to  account  for.  The  judgment  against  Bryant,  of  which 
he  makes  no  complaint,  determined  that  he  had  received  that  much 
from  Bates,  and  when  he  is  required  to  pay  this  back  and  take  his 
bond  so  far  as  that  record  shows  he  has  lost  nothing  except  his  costs 
and  expenses. 

Whether  the  property  secured  by  Bryant  from  Bates  was  worth 
more  than  that  embraced  in  the  title  bond  does  not  appear.    The 
chancellor,  it  is  true,  fixed  its  value  at  $9,600,  and  the  appellee  in- 
sists that  the  land  embraced  in  the  bond  was  worth  that  much.    If 
so,  he  has  sustained  no  damages,  nor  was  that  sum  adjudged  to 
Bates  as  damages.    Suppose  Bryant,  instead  of  selling  the  land  he 
obtained  of  Bates,  had  retained  it.    The  chancellor  would  have  re- 
quired him  upon  the  rescission  of  the  contract  to  restore  the  land  and 
thus  placed  the  parties  in  status  quo.     Having  sold  the  land  he  was 
required  to  pay  its  value,  and  no  damages  were  really  awarded  by 
the  judgment.    What  loss  the  appellee  sustained  by  having  his  bar- 
gain cancelled  he  does  not  allege,  but  proceeds  upon  the  idea  that  he 
is  entitled,  as  between  himself  and  Holm,  to  make  Holm  pay  the 
whole  judgment.    The  appellee  being  entitled  to  a  rescission  of  the 
contract,  and  asking  for  this  relief,  the  chancellor  should  have  placed 
these  parties  in  reference  to  the  property  in  the  position  they  were 
before  or  at  the  time  the  bond  was  executed.     The  appellee  demand- 
ing a  rescission,  and  the  appellant  insisting  that  he  could  make  title, 
upon  such  an  issue  the  chancellor,  when  cancelling  the  bond,  should 
have  required  appellant  to  reconvey  the  Indiana  farm,  and  the  ap- 
pellee to  surrender  the  notes  or  account  for  the  proceeds,  and  re- 
convey  any  other  property  he  received  as  a  consideration  therefor, 
and  as  appellant  was  in  default,  require  him  to  pay  all  the  costs  and 
expenses  attending  the  same. 

If  the  parties  have  disposed  of  the  property,  or  such  a  judgment 
is  impracticable,  and  each  of  the  parties  have  placed  a  fictitious  value 
on  their  property,  then  appellant  must  account  for  and  pay  to  the 
appellee  the  fair  value  of  the  property  he  was  to  let  them  have  in 
exchange  for  the  Indiana  farm,  its  value  to  be  estimated  at  the  time 
the  exchange  took  place.  If  there  was  a  fictitious  value  placed  upon 
the  property  owned  by  each,  there  is  no  reason  why  its  real  value 
should  not  be  shown.  While  the  estimate  placed  upon  it  by  the  par- 
ties may  be  persuasive  as  to  its  value,  it  is  not  to  be  regarded  as  con- 
clusive. 

It  was  a  mere  exchange  of  land  and  the  bond  fixes  no  price  at 
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wtich  it  was  to  be  received.  If,  however,  the  Indiana  farm  was 
worth  $15,000,  and  this  was  the  price  to  be  paid  for  it,  and  the  prop- 
erty taken  as  so  much  money,  and  this  Portland  property  was  valued 
at  $9,000,  the  appellant  must  account  for  it  at  that  price.  He  ought 
not  to  be  allowed,  when  unable  to  comply  with  his  contract,  to  re- 
tain property  worth  $15,000  at  the  time  he  made  the  purchase  for  a 
less  sum,  for  the  reason  that  the  property  he  let  appellee  have  was 
worth  less  than  the  valuation.  Such  a  result  would  enable  him  to 
practice  a  wrong  on  appellee  by  reason  of  his  own  default. 

We  are  not  satisfied  from  the  proof  that  the  appellant  practiced  a 
fraud.  The  land  had  not  at  the  time  of  the  exchange  been  divided 
between  Pope  and  the  appellant;  and  while  the  fact  that  a  part  of 
the  land  had  been  sold  was  not  disclosed,  it  may  be  that  appellant 
supposed  the  remainder  could  be  laid  off  in  such  a  way  as  to  enable 
him  to  comply  with  the  stipulations  of  his  bond ;  besides  it  is  not 
alleged  that  appellant  perpetrated  a  fraud,  and  without  this  allega- 
tion and  proof  the  chancellor  will  not  be  induced  to  enhance  the 
measure  of  damages.  The  reply  filed  alleged  that  the  appellant 
knew  he  had  no  title,  but  this  pleading  was  filed  against  the  objection 
of  the  appellant,  and  if  a  reply  were  necessary  the  appellee  could 
amend  his  pleading  in  that  way  when  not  responsive  to  the  matters 
alleged  in  the  set-off  or  counterclaim.  This  is  not  material,  how- 
ever, as  we  think  no  fraud  is  established. 

It  is  evident,  however,  that  the  bond  of  indemnity  was  intended  to 
secure  the  appellee  in  the  damages  he  had  sustained  by  reason  of  the 
rescission  of  the  contract  with  Bates.  These  damages  are  the  dif- 
ference between  the  value  of  the  property  exchanged.  If  appellee's 
property  he  received  in  exchange  for  the  Portland  property  were 
worth  more  than  the  last  named  property,  having  to  surrender  it  by 
reason  of  the  recission,  he  is  entitled  to  recover  what  he  lost  by  his 
bargain.  It  is  also  proper  to  suggest  that  the  value,  as  proved  by  the 
judgment  in  the  case  of  Bryant  against  Bates  is  not  conclusive  of 
this  question.  The  appellant  has  been  made  to  account  for  the  whole 
of  the  judgment  in  favor  of  Bates  against  the  appellee,  as  damages, 
and  after  a  careful  consideration  of  the  proof  we  are  satisfied  it  was 
far  too  much.  As  the  record  is  now  presented,  giving  the  appellee 
as  damages  the  value  of  the  Portland  property  and  the  amount  of 
loss  sustained  by  him  on  account  of  the  loss  of  the  bargain  between 
Wm  and  Bates,  the  judgment  is  for  a  much  greater  sum  than  it 
should  be.  As  the  case  must  go  back  for  further  proof  upon  this 
point,  this  court  will  not  now  fix  the  estimate,  and  for  the  additional 
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reason  that  the  chancellor,  in  rescinding  the  contract  between  Holr 
and  appellee,  may  find  that  he  can  place  the  parties  in  the  conditio) 
they  were  before  the  contract  was  made.  Holm,  having  undertakei 
to  pay  the  appellee  the  damages  he  sustained  in  the  suit  of  Br\an 
against  Bates,  and  that  judgment  certainly  including  a  part  of  thi 
damages,  if  any,  for  which  Holm  was  primarily  liable  as  betweei 
himself  and  the  appellee,  the  chancellor,  we  think,  properly  assertec 
his  efforts  to  make  the  whole  of  this  collection  out  of  Bryant,  and  ai 
he  is  in  default  must  await  the  termination  of  this  litigation  in  ordei 
that  it  may  be  ascertained  what  part  of  it  he  is  entitled  to  collect 
The  judgment  is  reversed  and  cause  remanded  for  further  proceed 
ings  consistent  with  this  opinion. 

The  appeal  in  the  case  of  Holm  v.  Bates's  Adm'r  is  dismissed 
The  appellee  may  be  allowed  to  amend  his  pleadings  in  so  far 
only  as  to  set  forth  specifically  the  damages  sustained  by  him  by 
reason  of  the  judgment  in  favor  of  Bates,  that  is,  the  diflFerence  be- 
tween the  value  of  the  two  pieces  of  property,  the  title  to  which 
passed  by  the  exchange  with  Bates. 

On  a  petition  for  rehearing  this  opinion  is  modified  by  allowing 
the  appellant,  if  he  desires,  to  amend  his  pleading  also. 

James  Harrison,  for  appellant. 

Ben  Goodloe,  Humphrey,  for  Bryant. 

William  Mix,  for  Bates's  Adm'r. 


Jane  Holt  v.  James  P.  Miller,  et  al. 

Fraud  in  Compromise  of  Claim. 

Where  in  an  action  to  set  aside  a  compromise  and  secure  the  re- 
turn of  money  paid  on  account  thereof,  it  Is  shown  that  a  person  was 
induced  to  enter  into  such  a  compromise  agreement  and  pay  money 
thereon  by  reason  of  fraudulent  representations  and  threats,  she  is 
entitled  to  recover  such  money  and  have  such  agreement  set  aside. 

APPEAL  FROM  RUSSELL  CIRCUIT  COURT. 

January  4,  1877. 

Opinion  by  Judge  Pryor  : 

After  the  institution  of  the  original  action  for  the  recovery  of  the 
$2,400,  an  amended  petition  was  filed  by  the  appellant,  in  which  she 
sought  to  avoid  the  effect  of  an  alleged  compromise,  by  which  the 
claim  for  the  money  seems  to  have  been  adjusted.     It  is  alleged  in 
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this  pleading  that  the  compromise  was  obtained  through  the  fraud 
and  misrepresentations  of  the  parties  in  interest,  and  by  threats  upon 
their  part  to  prosecute  the  appellant  for  a  felony  in  the  event  she  per- 
sisted in  prosecuting  the  claim. 

The  case  was  then  transferred  to  a  court  of  equity,  and  was  really 
aiv  equitable  action,  as  the  compromise,  if  valid,  precluded  the  ap- 
pellant from  recovery.  The  original  petition  also  alleged  that  the 
$2400  had  been  extorted  from  the  appellant  by  fraud  and  mis-repre- 
sentation. The  appellees  pleaded  to  the  original  and  amended  peti- 
tion, denying  all  fraud,  and  upon  this  issue,  which  was  cognizable  in 
a  court  of  equity,  the  chancellor  undertook  to  determine  the  contro- 
versy. He  adjudged  that  the  appellant  was  not  entitled  to  the  money, 
and  that  the  compromise  was  filed  and  pleaded  as  a  bar  only  to  ap- 
pellant's recovery,  indirectly  disposing  of  the  equitable  issues,  but  at 
the  same  time  refusing  to  grant  the  appellant  any  relief.  With  this 
view  of  the  judgment,  if  it  should  hereafter  be  adjudged  that  the 
compromise  was  fraudulently  obtained,  the  appellant  will  be  without 
remedy,  as  it  is  determined  that  she  has  manifested  no  right  to  the 
nK)ney.  Such  a  meaning,  however,  should  not  be  given  the  judg- 
ment below,  and  the  effect  of  the  decision  is  that  the  compromise  is 
binding  on  the  parties  and  must  be  enforced,  else  it  could  not  be  suc- 
cessfully pleaded  in  bar  of  the  action.  If  not  a  bar,  the  appellant 
was  entitled  to  judgment. 

This  case  was  properly  in  equity  by  reason  of  the  fraud  alleged  in 
Ix'ih  the  original  and  amended  pleadings,  and  having  been  disposed 
•vf  by  the  chancellor  we  shall  treat  the  case  as  an  action  in  equity. 
It  there  were  no  fraud  in  obtaining  this  money,  and  if  its  surrender 
were  voluntarily  by  appellant,  she  is  without  remedy.  The  uncontra- 
dicted testimony  in  the  case  shows  that  the  appellant  had  been  the 
mistress  of  the  intestate,  Berryman  Flowers,  for  nearly  fourteen 
years ;  that  she  had  by  him  six  children,  all  of  whom  he  recognized 
as  his  own,  and  as  such  undertook  to  maintain  and  support  them. 
There  was  no  attempt  upon  his  part  or  that  of  appellant  to  conceal 
the  intimate  and  improper  relations  that  existed  between  them,  and 
it  may  be  that  she  consented  to  gratify  his  passions  under  the  belief 
that  he  would  at  some  future  day  make  her  his  wife  notwithstanding 
the  opposition  of  his  children,  but  whether  so  or  not  it  was  incum- 
bent upon  him  to  protect  and  maintain  his  own  offspring,  and  it  was 
not  unreasonable  that  he  should  undertake  to  discharge  this  natural 
<Juty,  not  only  by  providing  for  them  whikt  he  lived,  but  leaving 
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ample  means  for  their  support  as  well  as  that  of  the  mother  after  his 
death. 

The  gift  of  the  money  is  established  by  the  appellant  and  her 
daughter,  and  their  statements,  corroborated  by  those  who  have  no 
interest  whatever  in  this  controversy.     She  had  it  in  her  possession, 
and  the  proof  conduces  strongly  to  show  she  had  been  surrendered 
the  custody  of  it  for  some  months  prior  to  his  death.     It  is  certain 
that  he  had  kept  this  money  for  a  long  time  for  some  special  pur- 
pose.    The  bills,  or  some  of  them,  are  identified  by  Holt,  his  son-in- 
law,  as  having  been  in  the  possession  of  the  decedent  since  1865,  and 
the  balance  of  the  money  for  several  years.     He  was  an  active  busi- 
ness man,  accustomed  to  loaning  money  and  buying  notes,  but  these 
particular  bills,  in  large  sums  of  fifty  dollars,  and  one  of  five  hun- 
dred dollars,  he  kept  in  a  certain  pocket  book  and  seems  never  to 
have  been  willing  to  part  with  it.     It  is  true  that  Holt  says  he  at  one 
time  proflFered  to  loan  it  to  him,  but  several  witnesses  speak  of  ap- 
plying to  him  for  money,  others  to  sell  notes,  and  while  willing  to 
loan  or  to  buy,  was  never  willing  to  use  this  money,  or  seemed  not 
to  have  done  so,  but  was  compelled  or  preferred  to  resort  to  other 
means  that  rendered  it  difficult  for  him  to  raise  money  to  comply 
with  his  business  transactions.    If  this  money  in  controversy  was  his, 
or  was  not  set  apart  for  the  woman  he  regarded  as  his  wife  and  her 
children  as  his,  there  can  be  assigned  no  reason  why  he  could  not 
have  used  it  as  readily  as  any  other  means  within  his  reach. 

This  money  was  in  the  house  of  appellant  when  the  intestate, 
Flowers,  died.  He  was  asked  by  parties  present  if  he  did  not  wish 
to  make  some  arrangement  in  regard  to  his  property  and  he  declined 
to  take  any  action.  He  knew  that  appellant  then  had  this  money, 
and  if  he  intended  it  for  his  legitimate  children  he  would  have  com- 
municated to  his  sons-in-law,  who  were  present,  the  fact  that  this 
large  sum  of  money  was  in  the  house  and  in  the  custody  of  appellant. 
He  said  to  C.  L.  Rice  not  long  before  his  death  that  if  he  died  or  was 
accidentally  killed  that  he  had  left  money  enough  with  appellant  to 
make  her  safe,  and  to  the  witness  Nelson  that  he  would  give  his 
children  five  hundred  dollars  each.  He  was  then  talking  of  the 
children  by  appellant.  Other  facts  and  circumstances  might  be  al- 
luded to,  indicating  not  only  an  intention,  but  establishing  the  fact 
that  this  money  had  been  given  appellant,  and  whilst  she  may  have 
said  during  the  time  that  the  man  she  recognized  as  her  husband  was 
a  corpse  in  her  house,  that  he  had  made  no  provision  for  her  and  the 
children,  she  doubtless  alluded  to  the  fact  that  he  had  made  no  will 
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as  there  is  no  pretense  that  she  was  refusing  to  assert  any  claim  to 
this  money,  but  on  the  contrary  she  persisted  in  asserting  her  claim 
until  by  the  importunities  and  threats  of  Miller  and  others  she  was 
induced  to  surrender  it.  The  haste  to  make  her  surrender  the  money 
and  the  constant  demands  upon  her  to  deliver  it  over,  throws  much 
suspicion  over  the  conduct  of  the  parties  defendants.  Before  the 
intestate  was  buried  these  importunities  began  and  the  money  in  fact 
celivered  up. 

Miller  was  sent  for  to  make  the  demand.  She  was  informed  by 
him  that  to  retain  it  would  be  a  penitentiary  offense.  He  was 
sheriff  or  deputy  sheriff  of  the  county,  a  man  of  influence  and  in 
whom  she  had  much  confidence.  It  was  natural  that  she  should 
listen  to  his  suggestions.  The  other  defendants  were  present  and 
had  sent  for  Miller  to  accomplish  what  might,  if  they  undertook  it, 
prove  a  failure  on  their  part.  Others  had  been  talked  to  by  the  par- 
ties in  interest  and  asked  to  impress  on  the  mind  of  appellant  the 
tact  that  if  she  refused  to  give  up  the  money  she  could  be  indicted 
for  a  felony. 

It  is  true  that  Miller  denies  that  any  such  threat  was  made  by  him 
or  any  improper  influence  exercised  over  appellant,  but  in  his  own 
dqx)sition  he  admits  that  he  told  her  if  the  notes  were  assigned  to 
her  that  it  would  be  forgery,  and  upon  her  asking  him  what  forgery 
was,  she  was  told  that  the  end  of  it  would  be  the  penitentiary.  He 
also  told  her  that  the  parties  could  get  out  a  search  warrant  and 
search  the  house  for  anything  they  wanted.  It  seems  that  one  Camp- 
bell had  advised  her  to  have  the  notes  assigned  to  her,  and  from  the 
nature  of  his  testimony  and  his  anxiety  to  ascertain  what  notes  and 
money  the  appellant  had  possession  of,  it  is  not  unfair  to  infer  that 
his  mission  to  the  house  was  at  the  instance  of  the  parties  in  interest. 

The  niece  of  Miller  says  that  Miller,  on  his  return  home,  stated  to 
his  wife  that  he  had  told  the  appellant  that  it  would  be  a  peniten- 
tiary offense  for  her  to  keep  the  money  and  that  he  would  dislike  to 
take  as  handsome  a  woman  as  she  was  to  jail.  There  is  no  reason  to 
discredit  this  witness  and  the  appellant  in  her  statement  of  the  occur- 
rences that  took  place  on  the  day  of  the  intestate's  death  and  when 
the  money  was  given  up.  It  is  sustained  in  every  particular  by  par- 
ties having  no  interest  in  the  result  of  this  litigation,  and  no  fact  has 
been  more  certainly  established  in  this  case  than  that  the  defendants, 
hy  intimidation,  threats  and  promises  obtained  the  money  in  contro- 
versy from  appellant.  The  compromise  was  obtained  in  the  same 
*ay.    The  appellant  was  summoned  before  the  grand  jury,  and  was 
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told  that  she  would  be  attached  if  she  failed  to  appear.  She  did  ap- 
pear, and  the  foreman  seems  to  have  been  in  entire  ignorance  of  the 
purpose  for  which  she  was  summoned,  but  Fields,  the  father  of  the 
young  man  who  served  the  subpoena,  made  inquiry  of  her  as  to  the 
person  inducing  her  to  institute  the  present  action.  He  then  asked 
her  if  the  suit  was  withdrawn,  to  which  she  gave  a  negative  response 
and  was  then  told  she  could  leave.  The  foreman,  Selby,  says  that  he 
was  struck  with  the  singularity  of  the  proceeding,  and  recollects  that 
Fields  asked  the  question  who  induced  her  to  bring  the  uncalled  for 
law-suit.  As  soon  as  she  left  the  room  and  before  she  left  the  court- 
house, her  lawyer  was  sent  for  and  she  concluded  it  was  best  to  com- 
promise, and  the  moment  she  was  through  with  the  lawyer  she  was 
approached  by  Rosseau,  a  son-in-law  of  the  intestate,  with  a  view 
to  making  a  settlement  of  the  differences  between  them. 

Her  lawyer,  it  is  true,  knew  of  the  compromise,  and  perhaps  ad- 
vised it  and  drafted  the  paper ;  but  he  was  doubtless  unaware  of  the 
influences  operating  upon  the  mind  of  his  client  at  the  time  and  the 
means  resorted  to  for  the  purpose  of  having  this  suit  dismissed. 
That  she  was  called  before  the  grand  jury  to  testify  in  regard  to  some 
other  suit  is  hardly  reasonable,  and  why  the  grand  jury  undertook 
to  investigate  the  right  of  parties  to  enforce  their  claims  in  a  court 
of  justice  is  not  satisfactorily  explained,  and,  in  the  language  of  the 
foreman,  "I  thought  the  question  to  the  appellant  rather  a  strange 
one  from  the  language  used."  The  history  of  this  proceeding  before 
the  grand  jury,  as  given  by  the  appellant,  is  fully  sustained  by  Selby, 
the  foreman,  and  we  might  add  that  every  prominent  feature  of  this 
case,  about  which  appellant  has  been  called  to  speak  her  statements 
in  regard  to  the  matter  involved,  has  been  corroborated  by  others 
who  are  in  no  manner  identified  with  the  parties  in  interest  The 
compromise  has  never  yet  been  signed  by  Miller  and  was  not  signed 
by  one  other  party  in  interest  at  the  time,  but  if  signed  would  not 
change  the  result.  This  action  is  not  against  Miller  as  administra- 
tor, but  against  the  defendants  for  wrongfully  obtaining  the  posses- 
sion of  the  money  in  controversy. 

The  original  petition  and  amendment  constituted  but  one  action, 
and  so  far  as  these  appellees  are  concerned  they  should  be  required 
to  refund  the  money.  That  Miller  was  acting  for  other  parties  is  no 
defense  to  the  action.  He  will  not  be  allowed  to  justify  his  own 
wrong  in  this  way.  The  judgment  below  is  reversed  and  cause  re- 
manded with  directions  to  render  a  judgment  against  the  defendants 
in  the  original  action  for  the  sum  of  $2,400  with  interest  from  the 
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time  it  was  paid  over  to  them.  If  Miller  has  any  claims  against  the 
appellant  in  his  capacity  as  administrator  he  can  assert  them.  The 
alleged  compromise  is  no  obstacle  to  a  recovery.  The  cause  is  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

Russell  &  Arritt,  Sallee  &  Sallee,  for  appellant. 

IVilliam  S.  Stone,  Jos,  E.  Hayes,  for  appellees. 


Mary  A.  Logan,  et  al.,  v.  Thomas  Smith,  et  al. 

WtU^-ConstructioiL. 

Where  a  testator  deyises  a  life  estate  to  his  widow  and  provides  that 
after  her  death  the  one-half  of  his  property  then  remaining  shall  be 
divided  between  his  brothers  and  sisters,  the  law  will  give  such 
brothers  and  sisters  the  one-half  of  the  estate  after  the  payment  of 
the  debts  owing  by  the  widow  at  the  time  of  her  death. 

APPEAL.  FROM  GARRARD  CIRCUIT  COURT. 

January  4,  1877. 

Opinion  by  Judge  Elliott  : 

On  the  24th  day  of  January,  1843,  James  B.  Smith  made  his  last 
will  and  testament ;  and  by  the  first  clause  of  said  will  he  bequeathed 
and  devised  to  his  wife,  Mary,  his  entire  estate  for  and  during  her 
natural  life,  and  in  the  second  clause  in  his  will  he  uses  the  follow- 
ing language : 

"It  is  my  will  and  desire  that  after  the  death  of  my  wife,  Mary 
Smith,  that  one-half  of  my  property  which  may  be  remaining  at  that 
time  be  equally  divided  between  my  brothers  and  sisters,  to-wit." 
He  then  gives  the  names  of  his  brothers  and  sisters,  and  in  the  third 
clause  of  his  will  he  gives  to  his  wife,  Mary,  the  other  half  of  his 
estate  to  devise  and  bequeath  at  her  discretion. 

At  the  death  of  testator's  widow  she  owed  debts  amounting  to  sev- 
eral hundred  dollars,  and  it  is  contended  by  the  appellees,  who  are 
the  brothers  and  sisters  of  the  testator,  that  the  debts  of  the  widow 
of  the  testator  must  be  paid  out  of  the  half  of  the  estate  devised  to 
her  to  be  disposed  of  by  her  at  her  discretion.  There  is  no  proof  in 
this  record  as  to  whether  any  profits  were  made  out  of  the  estate  dur- 
ing her  life,  and  we  therefore  presume  none  were  made  or  the  same 
would  have  been  established  by  proof,  as  she  would  have  been  en- 
titled to  such  profits. 

But  we  are  of  opinion  that  the  intention  of  testator  was  that  his 
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wife,  Mary,  should  use  the  estate  or  such  portion  of  it  as  was  neces- 
sary for  a  comfortable  support  and  maintenance  during  her  life,  for 
he  could  only  dispose  of  the  remainder  after  taking  out  that  which 
was  necessary  for  her  maintenance. 

She  could  at  any  time  have  sold  such  portion  of  the  personal  es- 
tate as  was  necessary  for  the  payment  of  her  debts  and  have  also 
used  the  rents  of  the  land,  if  necessary,  for  the  same  purpose. 

There  is  no  proof  that  the  widow  of  the  testator  was  extravagant 
or  improvident  in  debts  she  incurred  for  her  support.  We  are  there- 
fore of  opinion  that  as  it  was  the  intention  of  the  testator  that  his 
widow,  Mary,  should  first  have  a  life  support  and  maintenance  out 
of  his  estate  before  it  should  be  divided  between  her  and  his  brothers 
and  sisters,  the  court  erred  in  sustaining  the  appellees'  exceptions  to 
that  part  of  the  commissioner's  report  which  charged  the  entire  es- 
tate of  the  testator  with  the  indebtedness  of  the  said  widow,  and  then 
made  an  equal  distribution  of  the  remainder  between  the  appellees 
and  the  appellants,  it  appearing  that  the  appellants  are  the  owners 
of  that  part  of  the  estate  willed  to  Mary  Smith  by  her  husband. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  to  have  the  estate  settled  as  indicated  herein,  and  for  fur- 
ther proceedings  consistent  herewith. 

G.  W.  Dunlap,  for  appellants. 

James  T,  Anderson,  for  appellees. 


Henry  Tinsley  v.  Wm.  H.  Tinsley,  et  al. 

Release  of  Surety. 

A  surety  on  a  note,  who  takes  a  mortgage  from  his  principal  to  in- 
demnify him  from  loss  by  reason  of  his  suretyship,  is  not  released 
thereon  by  transferring  the  mortgage  to  the  holder  of  the  note,  wbo 
had  received  conveyance  of  the  property  described  in  such  mortgage. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

January  4,  1877. 

Opinion  by  Judge  Cofer: 

The  mortgage  executed  to  W.  H.  Tinsley,  to  indemnify  him 
against  loss  on  account  of  his  suretyship  for  Henry  Tinsley  on  the 
note  of  the  latter  to  the  appellees,  inured  to  the  benefit  of  the  ap- 
pellees, and  he  had  a  right,  independent  of  the  attempted  transfer 
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of  the  benefits  of  the  mortgage  to  him,  to  enforce  it  in  this  suit. 
MoQTC  I'.  Moberly,  7  B.  Mon.  299,  and  authorities  there  cited. 

Counsel  for  the  appellant  argues  the  question,  however,  on  the  as- 
sumption that  W.  H.  Tinsley  was  released  from  liability,  and  that  as 
the  mortgage  was  primarily  for  his  indemnity  and  can  only  be  en- 
forced through  him,  that  his  release  satisfied  and  discharged  the 
mortgage.  We  have  no  doubt,  if  the  premises  of  counsel  be  correct, 
this  conclusion  would  follow.  But  are  his  premises  correct  ?  It  was 
averred  in  the  answer  that  W.  H.  Tinsley  failed  in  business ;  that  the 
appellant  procured  from  him  a  deed  to  the  mortgaged  property  for 
the  purpose  of  depriving  the  appellees  of  their  homestead  and  other 
exempted  property,  and  to  defraud  them,  and  in  consideration  of  said 
transfer  did  release  the  said  W.  H.  Tinsley  from  all  liability  as  surety. 

There  was  no  formal  attempt  to  release  W.  H.  Tinsley,  and  he  was 
sued  in  this  action,  made  no  defense,  and  judgment  was  rendered 
against  him.  The  averment  in  the  answer  that  he  had  been  released 
in  consideration  of  the  transfer  of  the  mortgage,  if  intended  as  an 
averment  of  a  substantive  fact,  was  not  good ;  but  we  presume  it  was 
not  so  intended,  but  that  the  intention  was  merely  to  assert  that  as 
natter  of  law  the  transfer  did  release  him.  But  however  that  may 
k  the  transfer  vested  in  the  appellees  no  right  or  benefit  they  did  not 
possess  before,  and  if  appellant  had  agreed  to  release  W.  H.  Tinsley 
if  he  would  make  the  transfer  there  would  have  been  no  consideration 
for  the  agreement,  and  it  would  therefore  have  been  ineffectual.  In 
any  view  of  the  subject  we  are  of  opinion  that  this  part  of  the  defense 
failed.  The  agreement  to  pay  interest  at  ten  per  cent.,  the  interest 
to  be  paid  semi-annually  until  the  maturity  of  the  note,  was  not 
surious.    Wherefore  the  judgment  is  affirmed . 

C.  T.  Atkinson,  for  appellant 

Muir  &  Wickliffe,  for  appellees. 


James  W.  English's  Adm'r  v.  John  Cropper. 

Practice— Two  Verdicts. 

Where  a  cause  has  been  twice  tried  and  each  time  has  resulted  in 
a  Terdict  for  an  appellee,  the  Court  of  Appeals  will  not  disturb  such 
▼erdict  unless  rendered  in  flagrant  disregard  of  the  law  and  the  evi- 
dence. 

APPEAL.  FROM  CARROLL  CIRCUIT  COURT. 

January  4,  1877. 
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Opinion  by  Judge  Elliott  : 

It  seems  from  the  evidence  in  this  cause  that  appellee  had  pur- 
chased of  appellant's  intestate  two  old  negroes,  and  by  agreement 
or  otherwise  he  took  into  his  possession,  along  with  the  negroes  so 
purchased,  a  negro  boy  about  four  years  of  age  who  was  the  son  of 
the  female  negro  bought  by  him.  Appellee  retained  the  possession 
of  this  boy  for  about  six  years  by  the  consent  of  his  owner,  and 
charged  fifty  dollars  a  year  for  keeping,  clothing  and  taking  care  of 
said  boy. 

It  appears  that  appellee  bought  these  slaves  on  credit,  and  after 
J.  W.  English's  death  he  executed  a  mortgage  on  some  land  to  secure 
the  purchase  price,  and  at  that  time  said  nothing  about  his  claim  for 
keeping  the  boy;  but  when  sued  on  mortgage  he  attempted  to  set 
up  this  claim  for  keeping  the  boy  by  way  of  an  off-set,  and  the 
court  refused  to  permit  him  to  put  in  this  defense,  and  rendered 
judgment  against  him.  Appellee  then  brought  this  suit  and  obtained 
a  judgment  for  seventy-five  dollars,  which  was  afterwards  reversed 
by  this  court. 

On  another  trial  of  his  cause  the  appellee  recovered  judgment  for 
seventy-five  dollars.  The  evidence  is  very  conflicting  as  to  whether 
there  was  any  agreement  to  compensate  appellee  for  keeping  the 
negro  boy.  It  is  in  proof,  however,  by  an  unimpeached  witness,  that 
the  time  of  appellee's  purchase  of  the  two  old  negroes  was  in  1859. 
English  asked  him  to  take  this  boy  and  keep  him  a  while  as  his 
mother  did  not  wish  to  part  from  him,  and  appellee  refused  to  take 
him  on  the  ground  that  he  would  not  keep  him  for  nothing,  and 
English  then  told  him  to  take  the  boy  and  keep  him  and  he  should 
be  compensated  for  it. 

This  cause  has  been  tried  twice,  and  each  time  has  resulted  in  a 
verdict  for  the  appellee,  and  in  such  a  case  the  verdict  must  stand 
unless  rendered  in  flagrant  disregard  of  the  law  and  the  evidence, 
which  we  cannot  say  has  been  done,  and  the  judgment  is  therefore 
affirmed, 

James  Blackwell,  for  appellant, 

W,  B.  &  H.  M.  Winslow,  Major  &  Fisher,  for  appellee. 


Virginia  Page  v,  Nancy  D.  Holman. 

Decedent's  Estateft— Liability  of  Executors. 

The  property  of  an  executor's  wife,  who  Is  also  a  devisee  interested 
in  the  administration  of  the  estate,  is  not  liable  to  be  taken  by  co- 
devisees  to  make  good  any  losses  they  may  have  sustained  through  the 
default  of  the  executor.   Their  remedy  is  a  suit  on  the  executor's  bond. 
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APPEAL  FROM  BARREN  CIRCUIT  COURT. 

January  4,  1877. 

Opinion  by  Judge  Lindsay  : 

The  judgment  rendered  in  April,  1869,  in  the  case  of  Tolle,  Adm'r 
of  Settle,  V.  Holman,  Adm'r,  and  the  supplemental  judgment  in  the 
same  case  rendered  October  27,  1869,  fully  settled  and  adjudicated 
all  the  questions  of  advancements  and  all  the  rights  of  all  the 
densees  of  Franklin  Settle,  deceased.  Virginia  L.  Barclay,  Page 
and  his  then  wife,  Calpurnia,  recovered  judgment  against  the  execu- 
tor, Hohnan,  for  sums  sufficient  to  make  them  equal  with  the  sums 
of  money  and  the  value  of  the  property  received  by  the  executor's 
ftife,  Mrs.  Nancy  D.  Holman.  No  complaint  was  then  made  that 
the  sureties  on  Holman's  bond  as  executor  were  not  perfectly  good 
and  solvent,  and  in  fact  it  is  not  shown  that  the  judgment  rendered 
^ninst  him  in  1869  cannot  now  be  collected  from  his  official  sureties. 
Mrs.  Holman  cannot  be  made  to  answer  for  his  default.  She  had 
an  interest  as  heir-at-law  and  devisee  in  the  dower  land  allotted  to 
her  step-mother,  and  this  interest  was  not  at  any  time  liable  for  the 
iailure  of  her  husband  faithfully  to  administer  her  father's  estate. 
She  had  the  right  in  1864  to  sell  this  interest,  and  as  there  were 
funds  enough  in  the  hands  of  her  husband,  for  which  he  and  his 
official  sureties  were  bound,  to  equalize  all  the  devisees  of  her  father, 
her  said  interest  cannot  now,  and  never  could  have  been  reached 
by  her  co-devisees  to  make  good  any  losses  they  may  have  sustained 
through  the  default  of  the  executor. 

The  failure  to  produce  the  note  is  not  as  well  accounted  for  as 
right  have  been  done,  but  the  testimony  of  Mrs.  Page  is  not  suffi- 
cient to  show  that  it  contained  any  condition,  and  she  does  not 
pretend  that  the  note  was  not  to  be  paid  in  case  Holman  should  fail 
to  account  for  the  estate  then  in  his  hands.  And  the  judgment  of 
1869  showed  that  he  then  had,  in  the  interest  of  Mrs.  Page  and  Mrs. 
Barclay  in  the  estate,  funds  sufficient  to  satisfy  the  note. 

We  do  not  think  the  prcx)f  contains  the  averments  of  fraud  or 

•  

"Misrepresentation.     The  judgment  of  the  court  below  must  be 
affirmed, 

Joseph  H.  Lewis,  for  appellant. 

Bates  &  Son,  for  appellee. 
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Commonwealth  v.  Mary  McGuire. 

Criminal  Law — Indictment. 

Where  an  indictment  is  not  indorsed  "a  true  bill*'  and  si^ed  b: 
the  foreman  of  the  grand  Jury»  it  is  not  properly  presented  nor  foand 
and  should  be  quashed  or  dismissed. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

January  5,  1877. 

Opinion  by  Judge  Elliott  : 

This  is  an  appeal  from  a  judgment  of  the  Graves  Circuit  Court,  dis- 
missing an  indictment  against  appellee  charging  her  with  fornication 

By  Sec.  118,  Criminal  Code,  of  this  state  it  is  provided  that  "the 
concurrence  of  twelve  g^and  jurors  is  required  to  find  an  indictment 
When  so  found  it  must  be  indorsed  a  true  bill  and  the  indorsement 
signed  by  the  foreman." 

Unless  an  indictment  is  so  indorsed  and  signed  by  the  foreman  it 
is  not  properly  presented  nor  found,  and  as  the  indictment  in  this  case 
was  not  indorsed  and  signed  as  required  by  law,  consequently  the 
dismissal  of  it  was  not  a  reversible  error. 

Wherefore  the  judgment  is  affirmed. 

Moss,  for  appellant.     Grassland  &  Crossland,  for  appellee. 


Commonwealth  v.  Thomas  J.  Harvis. 

Criminal  Law — Bail  Bond. 

When  a  person  arrested  pursuant  to  a  bench  warrant,  after  giving 
bail  bond,  surrendered  himself  to  the  sheriff,  the  conditions  of  the  bail 
bond  are  fully  complied  with  and  the  person  signing  such  bail  bond  is 
released. 

APPEAL,  FROM  UNION  CIRCUIT  COURT. 

January  5,  1877. 

Opinion  by  Judge  Lindsay  : 

When  Horton  surrendered  himself  to  the  sheriff  in  obedience  to 
the  bench  warrant,  the  conditions  of  the  bail  bond  were  fully  com- 
plied with.  Harvis,  the  bailor,  had  no  further  control  over  the  per- 
son, and  was  not  bound  by  anything  afterwards  done,  either  by  the 
sheriff  or  the  court.   It  does  not  matter  how  the  prisoner  managed 
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to  escape  after  the  arrest.    The  liability  of  Harvis  could  not  be 
re\nved. 

Judgment  a/Rrmed, 

Moss,  for  appellant,    Chapeze,  for  appellee. 


Commonwealth  v.  D.  A.  Goodman. 

Criminal  Law — Sale  of  Goods  by  a  Pedlar. 

A  conviction  for  selling  lightning  rods  as  a  pedlar  cannot  be  sus- 
tained where  the  evidence  shows  that  pursuant  to  an  agreement  the 
defendant  furnished  and  put  up  lightning  rods  for  one  man  only,  on 
one  building,  and  does  not  show  whether  such  rods  were  sold  at  de- 
fendant's store  or  elsewhere. 

APPEAL  FROM  OHIO  CRIMINAL  COURT. 

January  5,  1877. 

Opinion  by  Judge  Elliott: 

Appellee  was  fined  one  hundred  dollars  by  a  judgment  of  the 
police  court  of  the  town  of  Hartford,  Ohio  county,  on  a  charge  of 
having  sold  lightning  rods  as  a  peddler.  From  this  judgment  ap- 
ptllee  appealed  to  the  criminal  court  of  Ohio  county,  and  on  hearing 
said  suit  was  dismissed,  and  the  commonwealth  has  brought  this  case 
here  by  appeal.  By  the  agreed  facts  it  is  proved  that  appellee  agreed 
with  one  James  F.  Collins,  of  Ohio  county,  to  put  up  on  his  house 
some  lightning  rods  and  securely  fasten  them  to  his  house,  for  which 
he  was  to  receive  a  certain  price  per  foot  for  putting  up  the  rods. 
Appellee  hauled  the  rods  to  Collins's  house  in  a  wagon  and  put  them 
1:?.  and  at  the  time  he  did  it  he  was  not  a  resident  of  Ohio  county, 
the  county  in  which  he  had  put  up  the  rods.  It  was  further  ad- 
iniited  that  appellee  purchased  his  lightning  rods  in  Philadelphia,  and 
that  the  headquarters  of  his  business  were  at  Bowling  Green  in  this 
state. 

There  is  no  evidence  that  appellee  ever  put  up  lightning  rods  for 
anybody  but  Collins,  and  he  may  have  sold  them  to  Collins  at  Bowl- 
ing Green  and  then  agreed  to  go  to  Collins's  house  and  put  them  up, 
from  all  that  appears  in  this  record.  At  any  rate  the  evidence  is 
insufficient  to  prove  that  appellee  was  a  peddler  of  lightning  rods. 
He  may  have  had  a  regular  store  at  Bowling  Green  at  which  he  was 
selling  lightning  rods  to  the  public,  and  in  this  instance  may  have 
agreed  to  put  them  up,  and  if  so  he  was  certainly  not  a  peddler  and 
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liable  as  such.  Mr.  Bouvier  in  his  law  dictionary  defines  a  peddle 
to  be  "a  person  who  travels  about  the  country  with  merchandii 
for  the  purpose  of  selling  it,"  and  surely  if  appellee  was  located  < 
Bowling  Green  and  selling  his  merchandise  there,  he  could  not  t 
adjudged  a  peddler  because  in  one  instance  he  went  out  of  the  count 
to  put  up  the  lightning  rods  which  he  had  sold. 
Wherefore  the  judgment  is  affirmed. 

Moss,  for  appellant,    McHenry  &  Hill,  for  appellee. 


D.  R.  McKiNNEY  &  Brother  v,  J.  H.  Gardner's  Adm'r. 

Promissory  Note^Failure  of  Consideration. 

Where  a  note  is  executed  upon  the  express  consideration  that  tli< 
payee  is  to  procure  for  the  promisor  a  credit  on  a  Judgment  against 
him,  and  no  such  credit  is  procured,  there  is  a  failure  of  consideratioi 
and  such  note  is  not  enforcible. 


APPEAL  FROM  ESTILL  CIRCUIT  COURT. 

January  5,  1877. 

Opinion  by  Judge  Elliott  : 

This  suit  was  brought  on  a  note  for  four  hundred  dollars,  exe- 
cuted by  the  appellants  to  J.  H.  Gardner  on  the  15th  of  July,  1870. 
The  appellants*  defense  is  that  the  note  was  executed  without  con- 
sideration, and  in  support  of  this  defense  they  establish  without  con- 
tradiction the  following  facts : 

A  man  by  the  name  of  J.  C.  Matherly  had  recovered  a  judgment 
against  appellants  in  the  Estill  Circuit  Court,  a  judgment  for  over 
two  thousand  dollars,  all  of  which  they  had  paid  except  about  four 
hundred  dollars.  J.  H.  Gardner  told  appellants  that  Matherly  owed 
him  more  than  the  sum  due  from  them  to  Matherly,  and  presented 
them  an  order  from  Matherly  for  one  hundred  ninety-two  dollars, 
or  more,  but  as  the  unpaid  balance  of  Matherly 's  judgment  was  more 
than  the  amount  of  Gardner's  order,  and  as  Gardner  told  appellants 
that  Matherly  owed  him  fully  the  sum  that  they  owed  Matherly,  \i 
was  agreed  between  appellants  and  Gardner  that  they  would  give 
their  note  to  Gardner  for  four  hundred  dollars,  that  being  the  bal- 
ance which  it  was  supposed  they  owed  Matherly,  and  Gardner  was 
to  procure  them  a  credit  on  the  judgment  of  Matherly  for  said  sum. 
Gardner  wrote  on  a  blank  leaf  in  the  execution  book  in  the  clerk's 
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office  of  the  Estill  Circuit  Court  that  appellants  were  to  have  credit 
for  $400  on  the  judgment  of  Matherly  against  them. 

Upon  this  agreement  appellants  executed  the  note  sued  on.  Some- 
lime  after  this  J.  H.  Gardner  departed  this  life  and  his  administra- 
tor brought  this  suit.  There  is  no  proof  that  J.  H.  Gardner  ever  ob- 
tained a  credit  in  favor  of  appellants  for  four  hundred  dollars  of 
the  Matherly  judgment,  nor  did  he  ever  transfer  or  deliver  to  appel- 
lants any  account,  order  or  note  on  Matherly  for  the  amount  of  the 
note  or  any  other  sum. 

We  are  of  opinion  that  as  the  note  sued  on  was  executed  by  appel- 
lants to  Gardner  upon  the  express  consideration  that  Gardner  was 
to  procure  them  a  credit  on  the  Matherly  judgment  for  its  amount, 
and  as  he  failed  to  do  that,  the  consideration  of  the  note  has  wholly 
failed ;  and  the  evidence  is  insufficient  to  sustain  the  judgment  against 
appellants  in  the  lower  court. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

/.  -V.  Cardivell,  for  appellant. 


Commonwealth  v.  Brown  and  Kennedy. 

Criminal  Laiv — Practice — Appeal. 

No  appeal  can  be  taken  from  the  action  of  the  trial  court  in  arbi- 
trarily striking  a  criminal  cause  from  the  docket,  where  no  final 
judgment  of  any  kind  was  entered  in  such  court. 

APPEAL.  FROM  HARDIN  CIRCUIT  COURT. 

January  5,  1877. 

Opinion  by  Judge  Elliott  : 

The  appellees  having  been  indicted  in  the  Hardin  Circuit  Court 
for  selling  ardent  spirits  to  a  minor,  appear  to  the  indictment  and 
on  their  motion  the  same  was  dismissed.  From  the  judgment  dis- 
missing the  indictment  the  commonweaUh  appealed,  and  this  court 
reversed  the  judgment  and  sent  it  back  for  trial;  and  the  special 
judge  who  was  elected  to  try  it  on  its  return,  in  disregard  of  the  au- 
thority of  this  court,  refused  to  try  the  case,  but  struck  it  from  the 
docket,  and  therefore  there  was  no  judgment  of  the  court  below 
from  which  an  appeal  could  be  taken.  The  case  has  not  been  tried 
as  directed  by  the  mandate  of  this  court,  but  has  merely  been  stricken 
from  the  docket,  and  until  there  has  been  some  judgment  in  it  no 
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appeal  will  lie  to  this  court.  Besides,  the  record  was  not  filed  in  th 
clerk's  office  of  this  court  within  sixty  days  from  the  making  th 
order  striking  it  from  the  docket,  wherefore  the  appeal  is  dismissed 


Commonwealth  v.  Z.  W.  Griffon,  et  al. 

Criminal  Law — Sufficiency  of  Indictment. 

An  indictment,  to  be  good  against  a  motion  to  quash,  must  contaii 
a  statement  of  the  alleged  offense  with  reasonable  certainty  and  dis 
tinctness,  such  as  will  apprise  the  accused  of  the  facts  intended  to  bi 
proved  against  him. 

Joining  Offenses. 

But  one  offense  can  be  embraced  in  a  single  count  of  an  indictment 
and  only  such  offenses  as  may  be  joined  should  be  included  in  a  singh 
indictment. 

APPEAL  FROM  OHIO  CRIMINAL  COURT. 

January  5,  1877. 

Opinion  by  Judge  Cofer  : 

We  attach  no  importance  to  the  fact  that  the  accusing"  or  first 
clause  of  the  indictment,  does  not  contain  a  statement  that  the  de- 
fendants permitted  a  gaming  table,  or  a  machine  or  contrivance  or- 
dinarily used  in  betting,  to  be  set  up  on  premises  in  their  possession 
and  under  their  control.  If  the  specific  facts  stated  show  that  the 
defendant  has  been  guilty  of  a  public  offense,  that,  though  informal, 
would  be  sufficient. 

But  we  are  of  the  opinion  that  the  indictment  was  bad  upon  other 
grounds.  The  reasons  for  requiring  an  indictment  at  all  is  that  the 
defendant  ought  to  be  apprised  of  the  facts  intended  to  be  proved 
against  him,  and  to  be  able,  after  having  been  tried,  to  plead  his 
acquittal  or  conviction  in  bar  of  a  second  prosecution.  In  order  that 
he  may  be  prepared  to  meet  the  accusation  against  him,  the  fact:? 
constituting  the  alleged  offense  must  be  stated  with  at  least  reason- 
able certainty  and  distinctness,  and  only  one  offense  should  be  em- 
braced in  a  single  count,  and  only  such  offenses  as  may  be  joined 
should  be  included  in  a  single  indictment. 

This  indictment  charges  that  the  defendants  did  permit  divers  per- 
sons to  exhibit,  set  up  and  keep  machines  and  contrivances  used  in 
betting,  and  that  money  and  other  things  of  value  were  bet  on,  an- 1 
lost  thereon.  How  many  machines  and  how  many  contrivances  were 
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set  up?  Certainly  two  of  each,  for  the  plural  is  used  as  to  both. 
Then  it  is  charged  that  such  machines  and  contrivances  were  set  up, 
kept  and  exhibited  by  divers  persons  on  divers  day,  and,  for  ought 
we  can  tell,  on  divers  premises.  To  permit  the  setting  up  of  one 
gaming  machine  was  an  offense,  and  to  permit  the  setting  up  of  a 
gaming  contrivance  was  another,  and  if  the  defendants  permitted 
divers  machines  and  contrivances,  such  as  are  described,  to  be  set 
up  on  premises  in  their  possession  and  under  their  control,  they 
committed  divers  separate  and  distinct  offenses,  and  a  separate  in- 
dictment should  have  been  found  for  each  one ;  and  such  description 
should  have  been  given  as  would  have  prevented  a  judgment  in  one 
torn  being  pleaded  in  bar  in  the  others. 

That  the  indictment  charged  more  than  one  offense  was,  of  itself, 
a  sufficient  reason  for  sustaining  the  demurrer,  and  the  judgment 
must  be  afKrmed. 

Moss,  Joe  Hay  craft,  for  appellant.  McHenry  &  Hill,  for  appellees. 


James  W.  Johnston  v,  Julius  Winter. 

Principal  and  Surety — Liability. 

Where  goods  were  purchased  by  and  sold  to  an  unincorporated  as- 
socUtloiu  each  of  the  members  are  liable  thereon,  and  where  two  mem- 
bers Join  In  a  note  for  the  purchase  price  they  will  both  be  considered 
as  principals. 

APPEAL  FROM  SHELBY  COUNTY  COURT. 

January  6,  1877. 

Opinion  by  Judge  Elliott  : 

In  i860  some  young  men  in  Shelby  county  voluntarily  formed 
themselves  into  a  military  company  called  the  Shelby  Guards,  and 
appointed  some  one  or  two  of  the  company  as  their  agents  to  pro- 
ceed to  Louisville  and  purchase  their  uniforms,  military  caps,  and 
other  equipments  for  the  company.  These  members  and  agents  of 
the  company  made  the  purchases,  and  the  company  accepted  the 
military  equipment  so  purchased. 

At  the  time  of  these  purchases,  or  shortly  thereafter,  John  G. 
Jones  was  elected  captain  of  the  Shelby  Guards,  and  in  February, 
1861,  one  of  the  members  of  the  firm  of  Julius  Winter  &  Co.  visited 
this  company  to  settle  a  balance  due  the  firm  on  account  of  mer- 
chandise furnished  the  company.  He  applied  to  Jones,  the  captain, 
16 
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and  to  him  presented  his  account.  Jones  stepped  to  one  side  ai 
presently  reappeared  in  company  with  appellant,  and  asked  the  age 
of  the  firm  if  appellant  and  himself  would  be  good  to  the  firm  h 
the  debt,  and  on  receiving  an  affirmative  answer  he  and  appelJai 
executed  their  promissory  note  for  the  amount  of  the  account  thi 
presented  to  them. 

The  goods  were  charged  by  the  firm  of  appellee  to  "the  Shell 
Guards,  Gregg  &  Hardin,"  and  when  Hardin  ceased  to  join  in  tli 
purchases  the  goods  were  charged  to  "Gregg  or  Shelby  Guard 
Simpson  ville." 

It  will  therefore  be  seen  that  the  firm  of  appellee  sought  to  malj 
the  Shelby  Guards  responsible  for  the  goods  sold  them,  and  also  th 
agents  of  the  company  who  bought  the  same. 

The  appellant  was  sergeant  of  the  company  at  the  time  the  good 
were  purchased  and  also  at  the  time  he  joined  Jones  in  the  executio 
of  the  note.  Appellant,  however,  contends  that  Captain  Jones  was  ti 
pay  for  equipping  his  men,  and  his  men  were  to  pay  him,  whid 
some  of  them  had  done.  We  are  of  opinion  that  each  member  of  i 
voluntary  association  of  gentlemen,  such  as  the  Shelby  Guards,  i 
responsible  for  all  purchases  made  by  the  agents  of  the  company  an< 
for  the  benefit  of  its  members. 

As,  therefore,  the  appellant  was  as  much  bovmd  for  the  debt  Avu 
to  appellee  as  Captain  Jones,  he  must  be  considered  as  a  principa 
and  not  a  surety  in  the  note  upon  which  appellee's  judgment  waJ 
recovered,  unless  by  the  consent  of  the  firm  of  appellee  or  some  oi 
its  members  or  agents  he,  at  the  time  of  the  execution  of  said  note 
was  only  to  be  considered  as  having  executed  the  same  as  surety  oi 
Captain  Jones,  and  the  proof  in  this  case  does  not  authorize  such  a 
conclusion. 

Appellant  was  originally  as  much  bound  for  the  claim  for  which 
the  note  was  executed  as  Captain  Jones,  and  he  signed  the  note 
without  indicating  that  he  did  so  as  Jones's  surety,  and  no  difference 
what  was  the  understanding  between  appellant  and  Captain  Jones, 
still,  as  between  him  and  appellee,  he  must  be  considered  as  princi- 
pal ;  and  therefore  the  lower  court  held  correctly  that  he  was  not 
released  from  the  payment  of  said  judgment  by  lapse  of  time.  Judg- 
ment afKrmed, 

Bullock  &  Beckham,  for  appellant,  C.  M.  Harzvood,  for  appellee. 
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A.  E.  Camps  v.  City  of  Louisville. 

Officer's  Pees  Governed  by  Statute. 

No  obligation  rests  on  the  city  of  Louisville  or  the  county  of  Jeffer- 
son by  reason  of  their  having  agreed  to  jointly  erect  and  maintain  a 
jail  for  the  use  of  both,  each  contributing  to  the  expense  thereof,  to 
pay  the  Jailor  more  than  the  fees  provided  by  the  statute. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

January  6,  1877. 

Opinion  by  Judge  Pryor  : 

The  fact  that  the  city  of  Louisville  and  county  of  Jefferson  erected 
a  jail  at  the  joint  expense  of  the  city  and  county,  did  not  enlarge  or 
effect  the  allowances  to  the  jailor,  but  only  required  that  the  ex- 
penses incurred  should  be  contributed  by  each  in  such  proportions 
as  had  been  agreed  on  by  the  contending  parties. 

The  items  constituting  this  joint  expense  never  entered  into  the 
a^eement,  for  the  reason  that  the  law  authorized  and  designated 
the  character  of  expenses  to  be  incurred,  and  any  other  appropriation 
would  have  been  without  legal  sanction.  They  were  required  to 
build  and  keep  in  repair  a  safe  and  suitable  county  jail,  and  were 
empowered  to  create  such  other  expenses  as  were  permitted  to  be 
made  by  statute,  and  required  to  be  paid  out  of  the  county  levy. 
Xdthcr  the  county  nor  the  city  had  the  right  to  use  the  public  money 
cr  to  burden  the  citizens  with  taxation  for  the  purpose  of  paying  all 
such  expenses  as  they  might  see  proper  to  create. 

We  have  been  cited  to  no  provision  of  the  statute,  nor  to  any 
local  enactment  that  permitted  the  county  court  of  Jefferson,  or  the 
city  and  county  combined,  to  make  appropriations  and  incur  expendi- 
tures that  could  not  have  been  incurred  by  any  other  county  court 
in  the  state.  The  expenditures  must  necessarily  be  greater  in  such 
a  dty  than  in  the  counties  of  the  state,  still  they  must  be  for  the 
same  purpose  and  within  the  authority  conferred  by  the  statute. 

Xo  contract  was  ever  made  with  the  jailor,  and  none  by  the  city 
and  county,  except  that  each  corporation  agreed  to  contribute  a  cer- 
tain proportion  to  defray  the  expenses  authorized  by  statute  in  pro- 
viding such  a  prison.  The  fact  that  the  jailor  had  been  furnished 
with  gas  and  water  for  many  years  can  evidence  no  contract,  as  the 
jaibr  has  no  right  to  demand  the  county  and  city  to  give  more  than 
the  law  authorizes.  It  is  the  duty  of  the  jailor  to  furnish  the  light 
and  water,  as  much  so  as  it  is  to  furnish  the  prisoners  with  bread 
and  meat.  For  the  discharge  of  this  duty  the  jailor  is  amply  paid 
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by  the  fees  allowed  by  the  statute,  and  in  the  absence  of  any  con- 
tract, express  or  implied,  between  the  appellee  and  the  jailor,  the 
only  ground  upon  which  to  base  a  judgment  for  the  appellant  is  the 
long  continued  exercise  of  an  unwarranted  power  by  the  city  of 
Louisville  in  making  this  improper  expenditure.  The  officials  have 
no  greater  right  to  use  the  public  money  in  this  way  than  they  would 
have  to  pay  all  the  expenses,  leaving  to  the  jailor  the  entire  fees  as 
the  net  income  of  his  office. 

The  means  provided  by  the  city  and  county  for  conveying  water 
to  the  jail,  and  other  conveniences  connected  with  the  building, 
lessens  the  labor  of  the  jailor  in  the  discharge  of  his  duties,  but  in 
no  wise  evidences  the  existence  of  a  contract  between  him  and  the 
city. 

The  judgment  below  is  ofRrmed, 

B.  T.  Camp,  Bullitt,  Bullitt  &  Harris,  for  appellant. 

T.  L.  Burnett,  for  appellee. 


George  Lee,  et  al.,  v.  W.  E.  Russell,  et  al. 

Assignment — Duty  of  Trustee. 

It  is  not  the  duty  of  a  trustee  to  hear  and  determine  the  rights  of 
a  creditor  of  a  trust  estate,  and  the  court  has  no  authority  to  deter- 
mine such  a  cause  when  the  creditor  of  the  estate  is  not  a  party  to 
the  claim  asserted  against  him  by  one  of  his  creditors. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

January  6,  1877. 

Opinion  by  Judge  Pryor  : 

The  property  of  the  debtor  was  held  by  the  assignee  in  trust  for 
the  benefit  of  creditors.  Griffin  was  a  creditor  for  whose  benefit  the 
assignment  was  made,  and  that  instrument  not  only  recognized  him 
as  a  creditor,  but  the  amount  for  which  the  debtor  was  liable  to  him 
is  stated.  The  assignee  had  a  reasonable  time  in  which  to  settle  up 
the  trust,  and  the  creditor  had  no  means  of  enforcing  this  settlement 
unless  he  alleged  some  laches  on  the  part  of  the  assignee  or  other 
reason  for  demanding  a  settlement. 

This  petition  was  filed  by  the  assignee  with  a  view  of  disposing  of 
the  trust  fund  in  accordance  with  the  direction  of  the  chancellor. 
Griffin  was  one  of  the  beneficiaries,  and  the  assignee  had  no  right 
to  interpose  the  statute  of  limitation,  as  he  was,  in  effect,  holding 
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this  money  for  Griffin  by  the  terms  of  the  assignment.  This  is  a  con- 
troversy between  assignee  and  creditors.  There  was  no  necessity  for 
an  affidavit  to  the  claim,  as  it  was  not  an  assignment  under  the  act 
of  1856 ;  nor  do  we  decide  that  an  affidavit  is  required  even  in  that 
class  of  cases.  An  affidavit,  however,  was  made  by  the  creditors  of 
Griffin,  who  were  seeking  to  attach  this  fund,  and  their  petition 
should  not  have  been  disregarded.  Griffin  was  not  before  the  court 
either  by  service  of  process  or  by  warning  order,  and  although  he 
cannot  prosecute  a  cross-appeal  for  the  reason  that  he  is  not  an  ap- 
pellee, still  it  is  proper  to  suggest  that  he  should  have  a  hearing  in 
court  before  his  claim  is  pronounced  upon  or  directed  to  be  paid 
over  to  his  creditors. 

If  there  was  a  mistake  in  the  allowance  to  Caldwell,  Sr.,  this  mis- 
take should  have  been  corrected,  and  the  pleadings  and  proof  indi- 
cate that  state  of  case ;  nor  do  we  see  why  the  attorney's  fee  to  Rus- 
sell for  services  performed  for  the  debtor  prior  to  his  assignment 
should  be  regarded  as  a  preferred  claim.  No  lien  appears  in  the 
record.  For  these  reasons  the  judgment  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 
Baker  &  Hindman,  for  appellants. 
T,  r.  Alexander  &  James  Caldwell,  for  appellees. 


J.  F.  Rynearson  v.  W.  G.  Bohon. 

Practice— Fraudulent  Purchase— Pleading. 

Where  one  Is  sued  for  purchase  money  of  a  mill,  he  may  plead  and 
rely  on  the  fraud  of  the  vendor  in  making  the  sale  by  setting  up  a 
counterclaim  for  damages. 

Measure  of  Damages. 

Where  the  purchaser  of  a  mill  is  sued  for  the  purchase  money,  but 
sets  up,  1>y  way  of  counterclaim,  fraud  in  the  vendor  in  making  the 
sale,  and  establishes  the  same,  his  measure  of  damages  consists  of  the 
cost  of  repairs  to  make  the  property  what  it  was  represented  to  be, 
and  the  fair  rental  value  of  the  mill  for  the  time  he  was  necessarily 
prevented  from  running  it. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

January  6,  1877. 

Opinion  by  Judge  Pryor: 

The  case  of  Tinsley  v.  Ogg,  7  Dana  385,  relied  on  by  counsel  for 
the  appellee,  is  conclusive  of  the  right  of  the  appellant  to  rely  upon 
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the  fraud,  if  any,  of  the  appellee  in  the  present  case.  In  that  case 
it  is  said  the  available  remedy  for  the  purchaser  is  by  bill  in  chancer}- 
or  an  action  for  fraud,  by  one  of  which  remedies  he  might  obtain 
full  redress.  That  is,  the  party,  if  defrauded,  might  seek  to  rescind 
the  contract  or  institute  an  action  for  damages.  If  he  can  bring  an 
action  at  law  for  the  fraud,  we  perceive  no  reason  why  under  our 
present  system  of  pleading  he  may  not,  when  sued  for  the  purchase 
money,  rely  on  the  fraud  as  a  counterclaim.  See  Wade  v.  Thurman, 
2  Bibb  583. 

We  think  the  allegations  of  the  answer  are  sufficient  to  constitute 
a  good  defense.  It  alleges  that  the  soundness  of  the  dam  is  a  ma- 
terial element  entering  into  the  value  of  such  property ;  that  it  was 
purchased  as  a  water  mill ;  that  at  the  time  of  the  purchase  the 
true  condition  of  the  dam  could  not  be  discovered  by  examination,  by 
reason  of  the  depth  of  water  upon  it,  and  that  the  defendant  repre- 
sented it  as  all  right,  with  new  rafters,  etc.,  and  relying  on  these 
representations  he  made  the  purchase ;  that  the  representations  were 
false,  and  the  defendant  knew  them  to  be  so. 

If  the  want  of  knowledge  on  the  part  of  appellant  as  to  the  con- 
dition of  the  dam  is  not  sufficiently  alleged,  the  same  is  placed  di- 
rectly in  issue  by  the  reply  which  states  that  the  appellant  knew  the 
condition  of  the  dam  when  he  made  the  purchase.  The  answer,  how- 
ever, we  think,  alleges  in  substance  a  want  of  knowledge  on  the  part 
of  the  appellant  as  to  the  condition  of  the  dam  when  it  was  pur- 
chased. The  demurrer  to  the  answer  was  not  disposed  of  by  the 
court  below,  and  after  permitting  the  defense  without  disposing  of 
the  demurrer  the  court  below,  upon  the  issue  made,  should  have 
permitted  the  evidence  offered  in  support  of  the  counterclaim  to  go 
to  the  jury.  The  damages  the  appellant  is  entitled  to  recover  in  the 
event  he  sustains  his  defense  must  be  confined  to  the  reasonable  cost 
of  repairing  the  dam,  and  the  fair  rental  value  of  the  mill  for  the 
time  he  was  necessarily  prevented  from  running  it  by  reason  of  the 
break,  it  being  the  duty  of  appellant  to  make  the  repairs  as  soon  as 
practicable. 

The  judgment  reversed  and  cause  remanded  with  directions  to 
award  a  new  trial  and  for  further  proceedings. 

T,  C,  Bell,  for  appellant.    Thompson  &  Thompson,  for  appellee. 


1877]  LusK  V.  Jennings.  ^  247 

Margaret  Lusk,  et  al.,  v,  H.  C.  Jennings,  et  al. 

Same  v.  John  Lusk. 

Will— Decedent's  Estate. 

\^niere  a  testator  directs  his  executors  to  sell  all  his  personal  estate 
and  collect  all  debts  due  him,  and  out  of  the  proceeds  pay  his  debts 
and  fully  settle  his  estate,  and  also  provided  that  if  the  personal 
estate  should  be  insufficient  the  deficiency  was  to  be  made  up  by  an 
equal  charge  on  his  devised  real  estate,  he  meant  that  the  payment 
of  the  general  legacies  was  to  be  made  out  of  such  personalty,  if  pos- 
sible, but  if  not,  out  of  the  devised  real  estate,  and  under  the  statute, 
19  5  and  25,  Chap.  21,  Rev.  Stat.,  the  devisees  of  the  real  estate  must 
contribute  to  pay  the  general  legacies,  the  same  as  they  would  be  re- 
quired to  pay  the  debts  of  the  decedent 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

January  10,  1877. 

Opinion  by  Judge  Lindsay  : 

Sec.  2,  Chap.  23,  Revised  Statutes,  provides :  "When  any  estate, 
real  or  personal,  which  has  or  shall  be  devised,  shall  be  taken  from 
the  devisee  for  the  pa)anent  of  a  debt  of  the  testator,  or  one  of  the 
devisees  shall  pay  such  debt  to  save  his  devise,  each  of  the  other  de- 
visees shall  contribute  his  proportion  of  the  debt,  interest  and  costs 
:o  the  person  so  paying  the  same,  according  to  the  value  received  by 
him.  except  as  hereinafter  provided." 

After  the  exceptions  were  stated,  Sec.  5  provided :  "As  respects 
the  pajTnent  of  the  testator's  debts  there  shall  be  no  distinction  be- 
tween specific  and  general  devises  except  as  herein  provided."  The 
tenn  "devises"  as  used  in  this  section  included  also  legacies.  Sec. 
25,  Chap.  21,  Rev.  Stat. 

Margaret  Lusk  and  Mrs.  Anderson  were  general  legatees,  and 
their  legacies  were  principally  to  be  paid  out  of  the  personal  estate 
passing  by  the  will  of  Samuel  Lusk,  deceased,  to  his  executors. 

By  the  twelfth  section  of  his  will  the  testator  directed  his  executors 
to  sell  all  his  personal  estate,  including  certain  turnpike  company 
stock,  and  to  collect  all  debts  justly  due  him,  and  out  of  the  pro- 
ceeds arising  from  these  sources  to  pay  his  debts  and  fully  settle  his 
estate.  The  duty  of  fully  settling  his  estate  included  the  duty  of 
paying  the  l^[acies  to  Margaret  Lusk  and  Mrs.  Anderson,  and  when 
the  testator  provided  in  the  same  clause  that,  in  case  the  personal 
estate  should  be  insufficient  for  the  purposes  aforesaid,  the  deficiency 
should  be  made  up  by  an  equal  charge  upon  the  devises  made  to  all 
his  children,  he  meant,  by  "the  purposes  aforesaid,"  the  full  settle- 
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ment  of  his  estate,  and  that  includes  the  payment  of  the  two  gee 
eral  legacies  mentioned,  as  well  as  the  legacy  of  two  thousand  dd 
lars  to  the  children  of  his  second  wife. 

It  is  admitted  by  all  parties  that  the  personal  property  was  and  1 
insufficient  to  pay  the  testator's  debts,  and  that  the  personal  estat 
the  testator  intended  to  have  applied  to  the  payment  of  the^legacie 
to  Margaret  Lusk  and  Mrs.  Anderson  has  been  taken  and  applies 
to  the  payment  of  his  debts.  Hence  the  devisees  who  have  receive( 
and  are  in  the  enjoyment  of  the  estate  devised  to  them,  must,  undei 
the  statute,  contribute  their  respective  portions  of  the  debts  paid  bj 
the  appropriation  by  the  executors  of  the  funds  needed  to  pay  thes< 
legacies. 

It  was  not  necessary  that  these  legatees  should  set  up  their  clairr 
to  contribution  by  cross-pleadings.  This  action  was  instituted  bj 
the  executors  to  have  the  will  of  the  testator  construed,  and  also  ic 
have  a  settlement  of  his  estate.  So  far  as  the  last-named  purpose  is 
concerned  it  is  a  proceeding  under  Title  10,  Chap.  4,  Civil  Code  oi 
Practise,  and  in  such  proceedings  it  is  not  usually  necessary  that 
either  creditors,  heirs  at  law,  devisees  or  legatees,  shall  present  their 
claims  by  cross-action ;  and  especially  in  a  case  like  this,  where  the 
executors  are  charged  by  the  testator  with  the  full  settlement  of  his 
estate,  even  to  the  enforcement  of  contribution  from  his  various  de- 
visees to  carry  his  will  into  complete  execution,  such  cross-pleadings 
are  unnecessary. 

The  court  below  erred  in  the  apportionment  of  the  legacy  to  the 
children  of  the  second  wife  of  the  testator,  and  also  in  the  mode  of 
enforcing  contribution  for  its  payment.  The  satisfaction  of  this 
legacy  is  not  the  payment  of  a  debt,  although  the  testator  seemed  so 
to  regard  it.  Each  one  of  the  six  beneficiaries  must  receive  one-sixth 
of  the  amount,  and  each  one  of  the  seven  children  must  contribute 
one-seventh  of  the  amount.  It  does  not  matter  that  one  of  the  chil- 
dren received  no  specific  devise.  He  receives  one-sixth  of  this  gen- 
eral legacy,  which  we  have  already  seen  is  a  gratuity  and  not  a  debt, 
and  out  of  this  sum  he  must  contribute  his  due  proportion  of  the  two 
thousand  dollars,  and  this  is  no  hardship  in  view  of  the  advance- 
ments made  to  him  by  his  father. 

The  judgments  appealed  from  are  reversed  and  the  cause  re- 
manded for  a  judgment  conforming  to  this  opinion. 

R.  D.  Lusk,  W,  B.  Harrison,  T.  N.  &  D,  W.  Lindsay,  for  appel- 
lants. 

G.  W,  Dunlap,  for  appellees. 


i877-]  FiNNELL  V,  Sage.  249 

John  W.  Finnell  v,  O.  H.  Sage,  et  al. 


Real  Estate — Lien  on  Machinery. 

Neither  a  flouring  mill  or  the  machinery  in  it  is  a  fixture.  Where 
land  is  sold  on  which  is  located  such  a  mill,  the  mill  and  machinery 
go  with  the  land,  where  not  reserved  in  the  conveyance. 

Conversion. 

Where  land  is  conveyed  on  which  is  located  a  mill,  in  which  is  ma- 
chinery, and  no  lien  is  reserved  on  such  machinery,  the  person  re- 
ceiving such  conveyance  is  not  guilty  of  conversion  by  selling  the 
same. 

APPEAL  FROM  THE  KENTON  CIRCUIT  COURT. 

January  10,  1877. 

Opinion  by  Judge  Lindsay  : 

The  petition  and  the  evidence  show  that  the  property  alleged  to 
have  been  converted  by  Finnell  were  parts  of  and  attachments  to  a 
planing  mill.  It  is  not  complained  that  he  committed  a  trespass  in 
obtaining  the  possession  of  the  property.  The  conversion  is  the 
gravamen  of  the  complaint,  and  no  relief  is  asked  on  any  other  ac- 
count. 

0.  X.,  George  R.,  and  H.  W.  Sage,  sold  to  Wellman,  Price  & 
Tureman  a  lot  of  land,  and  the  planing  mill  and  all  the  machinery 
thereto,  situated  on  said  land.  Then  to  secure  the  payment  of  cer- 
tain purchase  money  notes,  it  was  agreed  that  the  purchasers  should 
have  the  right  to  dispose  of  any  of  the  machinery  then  in  the  mill, 
and  put  other  machinery  in  its  place,  with  the  understanding  that 
the  claim  owing  under  their  contract  shall  be  a  lien  on  all  such 
machinery. 

Afterwards  Wellman  &  Price  sold  out  their  interest  to  their  part- 
ner, Tureman,  and  one  Madeira.  These  parties  agreed  to  pay  the 
notes  still  due  and  owing  to  the  Sages.  They  removed  certain  of  the 
planing  mill  machinery  but  they  did  not  replace  it.  Upon  the  con- 
trary they  erected  and  put  a  flouring  mill  in  operation  in  the  house, 
and  the  property  sold  by  Finnell  was  a  portion  of  the  machinery  of 
that  mill. 

There  is  nothing  in  the  record  tending  to  show  that  either  the 
planing  mill  or  the  flouring  mill  was  a  fixture.  In  retaining  their 
original  lien  the  Sages  seemed  to  regard  the  planing  mill  and  its 
machinery  as  separate  and  distinct  from  the  realty.  In  the  petition 
to  enforce  the  lien  filed  in  the  Kenton  Circuit  Court,  O.  N.  Sage 
alleged  that  the  lien  applied  to  the  lot  of  land,  together  with  the 
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planing  mill  and  all  the  machinery  therein.  He  then  again  recognized 
the  fact  that  the  realty,  and  the  mill  and  machinery  were  separate  and 
distinct  from  each  other,  and  he  did  not  claim  that  he  held  a  lien  on 
the  flouring  mill  and  machinery,  unless  that  claim  can  be  implied 
from  the  fact  that  it  was  then  in  the  planing  mill  building. 

The  judgment  rendered  in  his  favor  did  not  enforce  his  alleged 
lien  either  as  to  the  planing  mill  or  the  flouring  mill.  It  is  utterly 
silent  as  to  either  mill  or  its  attached  machinery. 

The  commissioner  was  directed  to  sell  as  much  of  the  land  de- 
scribed in  the  pleadings  and  exhibits  as  might  be  necessary.  The 
master  reported  that  he  had  sold,  and  O.  N.  Sage  purchased  all  the 
property  ordered  to  be  sold. 

Upon  these  facts  Sage  rests  his  claim  to  the  machinery  and  mill 
fixtures  sold  by  Finnell.  Unless  they  were  so  attached  to  the  realty 
as  to  become  part  of  it,  then  it  is  clear  he  held  no  lien  upon  them 
under  the  original  contract  of  sale  to  Wellman,  Price  &  Tureman. 
There  is  an  utter  absence  of  proof  on  this  subject.  He  did  not  spe- 
cially pray  for  a  sale  of  said  mill  and  fixtures  in  his  action  in  the 
circuit  court.  His  petition  therefore  created  no  lis  pendens.  And 
this  is  manifest  from  the  further  fact  that  Madeira,  who  was  a  joint 
owner,  was  not  made  a  party  to  his  suit  at  all. 

The  judgment  and  the  commissioner's  report  of  sale  add  nothing 
to  Sage's  claim  of  title,  as  the  property  is  not  mentioned  in  either. 

Considering  the  failure  of  the  proof  to  show  that  the  flouring  mill 
was  a  fixture,  and  the  evident  opinion  of  Sage  that  the  planing  mill 
was  not  a  fixture,  but  was  a  movable  mill,  we  do  not  perceive  any 
substantial  basis  upon  which  to  rest  the  conclusion  that  Sage  either 
owned  or  had  a  lien  upon  or  a  claim  to  the  property  sold  and  con- 
verted by  Finnell. 

If  the  case  had  been  tried  by  a  jury,  the  court  might  with  pro- 
priety have  given  a  peremptory  instruction  in  favor  of  the  defendant, 
upon  the  plaintiff's  own  evidence,  and  as  the  plaintiflf's  right  to  re- 
cover was  not  strengthened  by  the  testimony  offered  by  the  defend- 
ant, we  think  that  it  is  palpable  that  the  judgment  should  have  been 
for  the  defendant. 

Said  judgment  is,  therefore,  reversed  and  the  cause  remanded  for 
a  new  trial  upon  principles  not  inconsistent  with  this  opinion. 

George  R.  McKee,  for  appellant,  Benton  &  Benton,  for  appellees. 


1877]  Haskell  v.  Wynne  &  Co.  251 

James  A.  Haskell,  Jr.,  et  al.,  v,  Jabez  E.  Wynne  &  Co.,  et  al. 

Coavcyance  to  Defraud  Creditors-* 

Where  a  conyeyance  was  made  to  defraud  creditors,  it  will  be  set 
aside  at  the  suit  of  a  judgment  creditor  where  execution  has  been 
returned  nulla  bona. 

Sights  of  Creditors  VThoae  Judgments  Were  Taken  After  Conveyance  to 
Defraud  Creditors. 

Judgment  creditors,  whose  suits  were  filed  after  the  debtor  has 
made  a  fraudulent  conveyance  to  defeat  his  creditors,  are  entitled  to 
have  such  conveyance  set  aside,  for  actual  fraud  vitiates  such  trans- 
actions as  to  all  creditors,  whether  prior  or  subsequent. 

Rights  of  Judgment  Creditors  Where  There  Has  Been  No  Return  of 
NaQa  Bona. 

Where  a  number  of  actions  have  been  brought  to  set  aside  a  con- 
veyance made  to  defraud  creditors,  in  one  of  which  the  plaintiff  has 
caused  execution  to  issue  on  his  Judgment,  which  has  been  returned 
nulla  bona,  and  such  actions  have  been  consolidated  into  one,  plaintifCis 
are  entitled  to  Judgments  setting  aside  such  conveyances,  even  though 
there  have  been  no  executions  on  their  Judgments  against  the  debtor, 
where  such  debtor  is  admittedly  insolvent. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 
January  11,  1877. 

Opinion  by  Judge  Pryor  : 

Without  entering  into  a  detailed  statement  of  the  facts  appearing 
in  the  record  which  have  brought  us  to  that  conclusion,  we  concur 
with  the  circuit  court  in  holding  that  the  transfer  to  James  Haskell 
of  the  note  for  $1,000,  executed  by  Poague  &  Chambers,  to  J.  A. 
Haskell,  and  the  conveyance  of  the  several  lots  mentioned  in  the 
judgment,  were  in  fraud  of  the  creditors  of  James  A.  Haskell.  It 
does  not  matter  that  the  debts,  or  some  of  them  asserted  in  these 
suits,  were  created  since  the  transfer  and  conveyance  were  made. 
Artual  fraud  vitiates  such  transactions  as  to  all  creditors,  whether 
prior  or  subsequent. 

McLean  &  Co.  had  obtained  a  return  of  no  property  on  an  execu- 
tion issued  upon  a  judgment  in  their  favor  against  James  A.  Has- 
kell, and  instituted  their  suit  under  Sec.  474  of  the  Civil  Code  to  ob- 
tain satisfaction  of  their  judgment;  but  the  other  plaintiffs  had  not 
^•btaincd  either  judgments  or  returns  of  nulla  bona.  By  an  amended 
petition,  filed  after  the  cases  were  consolidated,  all  the  plaintiffs 
sought  to  bring  the  transfer  of  certain  notes  within  the  act  of  1856, 
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to  prevent  fraudulent  assignments  for  the  benefit  of  creditors,  bt 
the  court  adjudged  against  them  on  that  branch  of  the  case.  Ther 
is,  however,  no  appeal  from  that  judgment,  and  we  need  not  conside 
that  question. 

Damrin  &  Co.  also  sought  to  have  two  mortgages,  made  by  Jame 
A.  Haskell,  one  to  James  Haskell  and  the  other  to  P.  C.  Buffingtor 
adjudged  to  be  within  the  act  of  1856.  But  Damrin  &  Co.  were  non 
residents  of  the  state  and  failed  to  execute  a  bond  for  cost,  and  thi 
appellants,  before  answer,  moved  the  court  to  dismiss  that  actioi 
because  no  bond  was  given.  The  court  erred  in  overruling  that  mo 
tion  (Portsmouth  Foundry  &  Machine  Works  v.  Iron  Hills  Furnace 
&  Mining  Co,,  11  Bush  47),  and  for  that  error  the  judgment  o: 
Damrin  &  Co.  must  be  reversed,  and  we  need  not  consider  w^hethei 
the  mortgages  referred  to  were  within  the  act  of  1856  or  not. 

The  only  remaining  question,  then,  is  whether  those  plaintiffs  wh< 
had  not  obtained  judgments  and  returns  of  nulla  bona  could  maintain 
their  actions  to  set  aside  the  fraudulent  conveyances.  Prior  to  thi 
adoption  of  the  code  of  practice  it  was  repeatedly  held  by  this  courl 
that  when  there  was  no  obstruction  to  the  recovery  of  a  judgment 
at  law,  a  creditor  could  not  maintain  a  suit  in  equity  to  set  aside  a 
fraudulent  conveyance  of  the  debtor's  property  until  he  had  ob- 
tained a  judgment  and  return  of  nulla  bona.  Gilpin  v.  Davis,  2 
Bibb  416;  Allen  v.  Camp,  i  T.  B.  Mon.  231 ;  Wickliffes  v.  Lyon,  5  J. 
J.  Marsh.  84;  Poague  v.  Boyce,  6  J.  J.  Marsh.  70;  Moffat  v,  Ing- 
Iiam,  7  Dana  495 ;  Halbert  v.  Grant,  4  T.  B.  Mon.  580.  And  in 
McKinley  v.  Combs,  i  T.  B.  Mon.  105,  it  was  held  that  a  creditor, 
having  a  judgment  and  return  of  nulla  bona  on  one  demand,  could 
not  unite  with  it  in  a  suit  to  set  aside  a  fraudulent  conveyance,  an- 
other demand  on  which  no  judgment  had  been  obtained. 

At  that  time  and  up  to  the  time  of  the  adoption  of  the  Code  a  court 
of  equity  had  no  jurisdiction  upon  a  legal  demand,  unless  there  was 
some  impediment  in  the  way  of  proceeding  upon  it  at  law ;  and  the 
rule  that  a  return  of  nulla  bona  must  precede  a  suit  in  equity  to  sub- 
ject property  fraudulently  conveyed  by  the  debtor  was  based  upon 
the  ground  that  until  such  return  was  made  it  did  not  appear  that 
the  ordinary  legal  remedies  would  not  prove  effectual;  in  other 
words,  that  the  chancellor  would  not  aid  a  party  until  it  appeared 
that  he  was  without  adequate  remedy  at  law,  and  that  as  respected 
the  inability  of  the  creditor  to  obtain  satisfaction  of  his  legal  demand 
by  legal  proceedings  and  process,  the  only  evidence  deemed  sufficient 
was  a  return  of  nulla  bona. 
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These  cases  were  all  brought  in  equity,  and  were  consolidated 
with  the  case  of  McLean  &  Co.,  who  manifested  a  clear  right  to  set 
aside  the  deed  to  James  Haskell.  Their  execution  had  been  returned 
nulla  bona,  and  the  fact  that  James  A.  Haskell  had  no  estate  out  of 
which  the  debts  due  to  other  creditors  could  be  satisfied  was  thereby 
established.  Why,  then,  should  other  creditors  be  postponed  and  be 
subjected  to  the  delay,  and  they  and  the  debtor  subjected  to  the 
additional  cost  necessary  to  obtain  judgments  at  law  and  returns  of 
no  property,  before  proceeding  to  set  aside  the  fraudulent  deed  and 
subject  the  property  thereby  conveyed  to  the  satisfaction  of  their 
debts? 

The  chancellor  may  now  entertain  jurisdiction  of  a  suit  upon  a 
P'jrely  legal  demand,  and  render  judgment  in  personam  therefor,  un- 
less objection  be  made  in  the  manner  and  at  the  time  provided  by  law. 
No  such  objection  was  made  in  any  of  these  cases ;  the  insolvency  of 
the  debtor  was  admitted,  and  the  only  question  to  be  tried  was 
whether  the  conveyances  attacked  were  fraudulent,  and  it  would  have 
been  a  needless  circumlocution  after  rendering  personal  judgments  in 
favor  of  the  several  plaintiffs,  for  their  debts,  to  dismiss  so  much  of 
the  several  petitions  as  sought  to  annul  the  fraudulent  deed,  in  or- 
der that  those  plaintiffs  might  go  through  the  form  of  issuing  execu- 
tions and  having  them  returned  no  property,  when  in  one  of  the 
consolidated  cases  there  was  such  a  return,  and  both  the  actual  and 
legal  insolvency  of  the  debtor  were  admitted,  and  the  deed  was  actu- 
ally adjudged  fraudulent  as  to  the  plaintiffs  in  one  of  the  consoli- 
dated actions. 

As  the  judgment  of  the  circuit  court  conformed  to  these  views,  ex- 
cept as  to  the  case  of  Damrin  &  Co.,  the  same  is  affirmed.  The  judg- 
ments in  favor  of  Damrin  &  Co.  are  reversed  and  the  cause  remanded 
as  to  them  with  directions  to  dismiss  their  petitions  without  prejudice. 

£.  T.  Dulin,  for  appellants. 

Hampton  &  Hager,  L.  F.  Moore,  for  appellees. 


Hickory  Redford  v.  Tolls,  Holton  &  Co. 

Mortgage  to  Prefer  Creditor. 

One  who  is  insolvent  may  not  legally  prefer  one  creditor  by  a 
mortgage,  to  the  detriment  of  other  creditors;  and  if  he  attempts  to 
do  60,  such  mortgage  will  be  declared  of  no  effect. 

APPEAL.  FROM  BOURBON  CIRCUIT  COURT. 

January  11,  1877. 
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Opinion  by  Judge  Pryor  : 

The  weight  of  the  testimony  conduces  to  show  that  Harry  Red 
ford,  at  the  time  he  executed  the  mortgage,  was  in  an  embarrasse 
condition,  and  not  then  able  to  pay  his  debts.  His  brother,  the  ap 
pellant,  had  been  loaning  him  money  and  permitting  him  to  use  th 
proceeds  of  the  latter's  whiskey,  amounting  to  several  thousand  del 
lars,  without  even  exacting  any  security,  under  the  belief,  no  doubt 
that  he  was  perfectly  solvent.  When  this  mortgage  was  executed  U 
secure  the  appellant  it  was  not  at  the  latter's  instance,  but  th^ 
brother,  Harry,  under  the  impression  no  doubt  that  he  was  in  doubt< 
ful  circumstances,  voluntarily  proposed  to  execute  it,  and  did  exe- 
cute it,  by  which  he  attempted  to  secure  the  appellant  in  his  entire 
indebtedness  to  him,  amounting  to  several  thousand  dollars.  In  less 
than  three  months  after  this  mortgage  was  executed,  and  without 
anything  intervening  affecting  his  pecuniary  condition,  he  made  a 
general  assignment  of  his  effects  for  the  benefit  of  creditors,  and 
when  the  trust  is  in  a  condition  to  settle,  the  trust  fund  will  not  pay 
exceeding  fifty  cents  to  the  dollar.  He  had  a  conversation  with  his 
brother-in-law  a  short  time  prior  to  the  execution  of  the  mortgage, 
in  which  he  said  he  was  in  a  bad  condition  and  liable  to  become  in- 
solvent at  any  time. 

His  belief  induced  him  to  execute  the  mortgage,  and  there  could 
have  been  no  other  reason  prompting  such  action  on  his  part.  He 
was  examined  as  a  witness  in  the  case  and  does  not  pretend  to  con- 
trovert the  statements  made  to  his  brother-in-law  in  regard  to  his 
pecuniary  condition.  His  land  would  not  have  sold  for  an  amount 
exceeding  $7,000.  His  own  estimate  made  up  in  part  of  the  original 
cost  of  the  improvements  would  exceed  this  sum,  but  we  are  satis- 
fied this  was  its  full  value,  and  he  then  owed  not  less  than  $12,000. 

This  is  unlike  the  case  of  Thompson  v.  Heffner's  Ex^rs,  reported 
in  1 1  Bush  353.  Moore,  the  debtor,  had  ample  means  with  which  to 
pay  his  individual  liabilities,  and  had  the  right  to  expect  that  his 
liability  as  surety  for  his  son  would  be  discharged  by  the  latter.  His 
son  had  the  means  of  paying  his  debts,  and  up  to  that  time,  by  the 
execution  of  the  mortgage,  had  done  so.  Having,  therefore,  ample 
means  to  pay  his  own  debts  it  was  adjudged  that  the  mortgage  was 
not  executed  for  the  reason  that  Moore  was  insolvent,  or  contem- 
plated becoming  insolvent.  In  this  case  the  debts  are  all  the  indi- 
vidual liabilities  of  Harry  Redford.  His  partnership  transactions 
he  must  be  presumed  to  have  been  familiar  with,  and  for  the  pur- 
poses of  this  case  they  must  be  considered  as  if  no  one  else  were  liable 
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with  him.  The  proof,  we  think,  shows  that  Harry  Redford  was  in- 
sohent  at  the  time  he  made  the  mortgage,  and  if  not,  he  contem- 
plated being  in  that  condition  in  a  short  time,  and  for  that  reason 
voluntarily  secured  his  brother.  He  no  doubt  thought,  as  many 
debtors  do,  that  something  might  happen  by  which  his  creditors 
could  be  satisfied,  and  was  placing  an  estimate  upon  his  property  by 
reason  of  his  anxiety  to  pay  them,  convinced,  to  his  mind  at  least, 
that  such  could  be  the  case ;  but  at  the  same  time  he  anticipated  be- 
coming insolvent  unless  some  sudden  change  took  place  in  his 
pecuniary  condition,  and  that  these  fears  would  be  realized  within 
two  months  after  the  mortgage  was  made.  Counsel  for  appellant, 
by  an  arithmetical  calculation,  attempted  to  demonstrate  that  Harry 
Redford  was  not  insolvent.  This  is  based  upon  a  rough  estimate  of 
his  land  and  blooded  stock,  and  is  refuted  by  the  facts  in  the  case : 

1.  The   voluntary   execution    of   the    mortgage    to   his    brother; 

2.  His  assignment  and  insolvency  within  two  months  after  without 
having  incurred  any  debt  during  the  interval ;  3.  His  estate  pays 
only  fifty  cents  to  the  dollar.    Judgment  affirmed. 

Cunningham  &  Turney,  for  appellant, 
G.  C.  Lockhart,  for  appellee. 


James  Boyer  v.  John  Boyer,  et  al. 

Decedents'  Estates — ^Advancements. 

Where  a  father,  who  has  land  that  is  sold  for  taxes,  gives  such 
l&nd  to  a  son  on  condition  that  he  redeem  it,  the  son  is  chargeable 
for  the  value  of  the  land,  less  costs  of  redemption,  as  an  advance- 
ment, the  value  of  such  land  being  ascertained  as  of  the  date  of  the 
gift 

APPEAL.  FROM  HENRY  CIRCUIT  COURT. 

January  12,  1877. 

Opinion  by  Judge  Cofer  : 

The  testimony  of  the  appellant  that  his  father  told  him  that  if  he 
would  go  to  Indiana  and  redeem  the  land  he  might  have  it,  is  direct 
and  positive.  No  other  witness  professes  to  know  what  the  agree- 
ment was.  John  Boyer,  it  is  true,  says  that  the  understanding  was 
that  appellant  was  to  redeem  for  his  father,  but  he  says  he  did  not 
hear  what  passed  between  them,  and  that  appellant  never  told  him 
on  what  terms  or  for  whom  he  was  to  or  had  procured  the  title 
from  Crawford,  except  that  it  was  all  right  and  safe.  Appellant  also 
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says  that  the  money  paid  to  Crawford  and  in  defraying  his  own  ex- 
penses to  and  from  Indiana  was  his  own,  and  not  his  father's,  and 
he  is  again  uncontradicted  except  by  the  statement  of  John  that  lie 
negotiated  a  loan  of  $100  for  his  father,  and  his  statement  that  his 
father  furnished  appellant  with  $175,  at  the  time  he  went  to  redeem 
the  land.  John  does  not  know  what  the  arrangement  was  between 
the  appellant  and  his  father  in  regard  to  the  loan,  or  that  the  old 
gentleman  furnished  appellant  with  any  money,  or  who  repaid  the 
borrowed  money  to  Antle.  All  he  knows  on  these  subjects  is  from 
hearsay  and  inference. 

The  appellant  is  contradicted  in  some  of  his  statements  by  some 
of  the  evidence  of  the  declarations  of  his  father,  but  if  these  are 
to  be  treated  as  evidence,  then  the  appellant  is  very  strongly  cor- 
roborated by  evidence  of  contrary  statements  made  by  the  old  man. 
He  is  also  corroborated  by  the  fact  that  the  father  certainly  knew 
as  early  as  1852,  if  not  earlier,  that  the  appellant  had  taken  a  deed 
to  himself.   No  witness  proves  that  the  old  man  ever  complained  to 
the  appellant  that  he  had  taken  the  deed  irom  Crawford  to  himself, 
or  that  he  ever  afterward,  in  the  appellant's  presence,  claimed  the 
land,  or  that  he  ever  complained  to  any  one  of  what  the  appellant 
had  done :  he  never  afterwards  listed  the  land  for  taxation  nor  paid 
the  taxes  on  it ;  he  does  not  appear  to  have  had  an  agent  or  to  have 
gone  or  sent  any  one  to  look  after  the  land,  nor  is  he  shown  to  have 
claimed  it  except  on  a  few  occasions,  while  he,  or  many  more  occa- 
sions, and  according  to  the  evidence,  in  a  much  more  distinct  and 
emphatic  manner,  declared  that  the  land  belonged  to  the  appellant. 
And  when  in  1866  the  appellant  sold  the  land,  he  is  not  shown  to 
have  claimed  any  interest  in  it,  but  on  the  contrary,  at  appellant's  re- 
quest, made  a  quitclaim  deed  to  his  vendees,  without,  so  far  as  ap- 
pears, making  any  claim  to  the  purchase  money  or  any  part  of  it. 
It  is  not  shown,  or  even  claimed,  that  he  was  not  both  capable  an<l 
willing  to  assert  his  rights,  or  that  his  silence  from  1849  to  iST/l 
was  procured  by  any  arts  or  unfair  practices  on  the  part  of  the  ap- 
pellant.  During  that  long  period  of  time  he  talked  with  many  per- 
sons in  regard  to  the  land ;  many  of  the  witnesses  say  he  spoke  of  it 
as  belonging  to  the  appellant,  and  all  parties  admit  that  as  early  as 
1852,  he  knew  the  appellant  had  Crawford's  deed  for  the  land ;  yet 
no  witness  makes  any  mention  of  his  having  ccxnplained  of  that  fact, 
or  of  his  having  concerned  himself  in  any  way  in  looking  after  the 
land  or  in  paying  taxes  on  it. 

In  view  of  all  these  facts  we  conclude  without  hesitation  that  the 
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appellant's  version  of  the  facts  is  the  true  one,  and  that  it  was  his 
father's  intention  that  he  should  take  the  title  to  himself,  and  should 
thenceforward  own  the  land,  and  that  so  far  as  Crawford's  deed, 
made  with  the  consent  of  Jacob  Boyer,  could  confer  title,  the  appel- 
lant was  the  owner  of  the  land  from  the  date  of  that  deed. 

It  is  contended,  however,  that  the  tax  deed  to  Crawford  was  void, 
and  that  consequently  his  deed  passed  nothing  to  the  appellant,  and 
tfiercfore  the  title  remained  in  Jacob  Boyer  until  he  conveyed  to 
Rains  &  Wilson  in  1866.  An  advancement  is  to  be  charged  at  its 
value  at  the  time  when  it  is  made  effectual  by  conveyance  of  the 
title,  and  the  appellant  is  chargeable  with  the  value  of  the  land  at  the 
date  of  the  deed  to  Rains  &  Wilson.  The  general  rule,  undoubtedly, 
is  that  an  article  of  property  advanced  by  a  descendant  is  to  be 
charged  at  its  value  when  the  g^ft  becomes  irrevocable  and  the  right 
of  enjoyment  begins  under  it.  But  we  think  in  any  view  of  this  case 
the  most  that  can  be  charged  to  the  appellant  for  the  land  in  ques- 
tion is  its  value  at  the  date  of  Crawford's  deed  to  him,  less  the 
amount  expended  to  obtain  that  deed.  For,  conceding  that  Craw- 
ford's purchase  was  void,  it  would  not  follow  that  his  deed  to  the 
appellant  made,  as  we  have  decided,  with  Jacob  Boyer's  consent, 
was  also  void.  Jacob  Boyer  had  a  right  to  waive  any  irregularities 
in  the  proceedings  which  resulted  in  the  sale  of  the  land  for  taxes, 
and  we  think  his  conduct,  if  not  amounting  to  a  technical  estoppel, 
is  evidence  of  a  waiver  of  any  right  he  may  have  had  to  treat  the 
sale  as  void,  and  of  his  purpose  to  allow  it  to  stand. 

It  is  contended,  on  the  other  hand,  that  the  tax  deed  was  void,  and 
that  the  land  is  to  be  treated  as  having  been  purchased  by  the  appel- 
lant of  Crawford,  and  that  it  was  in  no  sense  an  advancement.  In 
that  we  do  not  concur.  The  evidence  shows  that,  at  the  date  of 
Crawford's  deed  to  the  appellant  the  land  was  worth  from  four  to 
sve  dollars  per  acre,  amounting  from  $1,500  to  $1,800.  The  amount 
paid  to  Crawford  for  it  was  only  $100.  It  cannot,  therefore,  be  sup- 
posed that  Crawford  had  a  valid  title  and  meant  to  rely  upon  it, 
and  to  refuse  to  permit  the  land  to  be  redeemed.  Men  do  not  usually 
part  with  property  at  such  an  inadequate  price  when  they  can  le- 
gally and  believe  they  may  rightfully  hold  it  as  their  own. 

Crawford,  no  doubt,  either  suspected  the  validity  of  his  title,  or 
fdt  that  it  would  be  unjust  to  keep  the  land  at  the  merely  nominal 
sum  paid  for  it,  and  conveyed  it  to  the  appellant  because  he  was  the 
son  of  the  former  owner  and  had  his  father's  consent  to  receive  the 
title.  The  appellant  says  he  went  because  his  father  told  him  if  he 

17 


258  Kentucky  Opinions.  [January 

would  redeem  it  he  might  have  the  land,  and  no  doubt  he  so  in 
formed  Crawford,  and  Crawford  no  doubt  conveyed  to  him  because 
he  believed  the  title  to  be  defective  or  because  he  was  willing  that  il 
might  be  redeemed  by  Jacob  Boyer  or  one  representing  him,  not 
withstanding  the  time  for  redemption  had  expired.  Upon  the  as- 
sumption that  the  title  was  valid,  it  was  doubtless  the  fact  that  the 
appellant  had  his  father's  consent  to  redeem  that  enabled  him  to  dc 
so,  and  that  consent  was  worth  to  him  the  difference  between  th€ 
then  value  of  the  land  and  what  it  cost  him,  and  he  should  account 
for  that  sum  as  an  advancement. 

We  think  the  evidence  shows  that  the  price  paid  Crawford  and  the 
expenses  of  the  trip  amounted  to  $150,  and  that  the  land  was  then 
worth  $1,800,  and  that  the  appellant  should  therefore  be  charged 
with  the  sum  of  $1,650  on  that  account. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
in  conformity  to  this  opinion. 

William  Carroll,  Webb  &  Barbour,  for  appellant, 

W,  Montford,  R,  W,  Masterson,  Caldwell  &  Norwood,  for  ap- 
pellees. 


E.  R.  Chenault  V,  J.  W.  Grigsby. 
Same  v.  H.  Helm's  Trustee. 

Corporations  Borrowing  Money — Estoppel. 

Where  a  corporation  is  formed  to  construct  a  turnpike  road,  which 
road  it  was  provided  should  be  built  by  the  money  raised  by  stock 
subscriptions,  but  which  proved  insufficient  for  that  purpose,  and  the 
directors  order  the  president  to  borrow  money  and  execute  a  note, 
which  is  done,  which  action  is  thereafter  ratified  by  the  board,  sacJi 
corporation  is  liable  for  such  borrowed  money. 

Estoppel. 

A  corporation  which  has  borrowed  money  and  used  the  same  in 
completing  its  turnpike,  is  estopped  from  showing  its  non-liability  to 
repay  such  loan. 

APPEAL  FROM  THE  LINCOLN  CIRCUIT  COURT. 

January  12,  1877. 

Opinion  by  Judge  Pryor  : 

The  lav^  and  facts  of  this  case  were  submitted  to  the  court  for 
judgment.  The  testimony  establishes  without  any  conflict  whatever 
that  the  stock  subscribed  was  insufficient  to  build  appellant's  road 
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and  these  appellees,  being  large  stockholders  and  directly  interested 
in  the  completion,  borrowed  upon  their  individual  credit  six  hundred 
dollars  to  enable  them  to  fully  construct  the  road. 

They  completed  the  road,  paid  the  money,  and  obtained  the  notes 
of  the  president  of  the  corporation  as  such  for  the  money,  or  rather 
the  notes  of  the  corporation  signed  by  the  president.  Whether  the 
minutes  of  the  board  show  that  the  party  signing  the  notes  was  presi- 
dent of  the  company  at  the  time  he  signed  them  is  immaterial,  as 
the  board  on  the  i8th  of  May,  1872,  distinctly  recognized  the  fact 
that  the  notes  were  ordered  to  be  executed  by  the  board  representing 
the  corporation,  and  on  the  25th  of  May,  1872,  the  board  ordered  the 
payment  of  the  notes  as  soon  as  practicable.  The  refusal  of  the  presi- 
dent to  indorse  the  action  of  the  board  did  not  invalidate  this  order ; 
his  signature  with  a  protest  only  evidences  his  hostility  to  the 
measure. 

The  company  is  now  in  the  undisputable  use  and  enjoyment  of 
that  part  of  the  road  built  with  appellees'  money.  Its  construction 
and  the  payment  of  the  money  by  them  (the  appellees)  is  undenied, 
or  if  denied  is  established  by  the  proof.  There  is  no  rule  of  law  or 
ttjuity  that  would  permit  the  stockholders  and  directors,  who  stood 
by  and  saw  the  money  expended  and  the  road  constructed,  to  with- 
hold pa>Tnent  and  enjoy  its  use.  If,  as  directors,  they  have  acted  in 
had  faith  or  practiced  a  fraud  on  the  appellees,  it  should  have  been 
made  to  appear. 

It  is  maintained  by  counsel  for  appellant  that  facts  exist,  although 
not  shown  by  the  record,  depriving  the  appellees  of  any  legal  or  equi- 
table claim  upon  the  corporation  by  reason  of  this  expenditure. 
Tnese  facts  should  have  been  shown,  and  we  might  add,  if  the  brief 
of  counsel  were  substituted  for  the  record  in  the  case  we  would  have 
as  little  difficulty  in  reversing  the  judgment  below  as  we  now  have 
in  affirming  it. 

The  fact  that  the  road  was  to  be  constructed  by  the.  subscription 
of  stock  will  not  authorize  the  board  to  invite  the  expenditure  and 
then  refuse  to  pay  for  the  labor.  The  obligees  were  the  directors 
when  the  borrowing  was  ordered,  and  subsequent  boards  satisfied 
it,  and  if  not,  as  the  road  was  completed  with  the  money,  and  the 
coqwration  is  in  the  enjoyment  of  it,  it  must  refund  the  money. 

Judgment  affirmed. 

IV.  H.  Miller,  for  appellant,  F.  F.  Bobbin,  for  appellees. 
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David  Mitchell's  Adm'r  v,  J.  P.  Cannon,  et  al. 

Decedent's  Estates — Claims  for  Services  Rendered  Decedent  by  Rela- 
tives. 

The  law  will  not  imply  a  promise  to  pay  for  services  of  a  danghter 
and  her  husband  rendered  to  the  daughter's  parents,  while  liTing 
with  them,  but  where  such  services  are  rendered  with  the  expecta- 
tion of  being  paid,  and  the  parent,  knowing  this,  fails  to  notify  them 
of  his  intention  not  to  pay  for  such  services,  the  law  will  Imply  a 
promise  on  the  part  of  a  parent  to  pay  what  such  services  are  rea- 
sonably worth. 

Competency  of  Evidence. 

Where  in  the  trial  of  a  claim  against  a  decedent's  estate,  one  of 
the  heirs  is  offered  as  a  witness,  and  an  objection  is  sustained  to  the 
competency  of  such  witness,  but  no  statement  is  made  as  to  what  he 
would  prove  by  such  witness,  the  Court  of  Appeals  cannot  know  that 
the  evidence  would  have  been  material  or  that  the  refusal  to  permit 
him  to  testify  was  prejudicial  to  the  appellant. 

APPEAL  FROM  WOODFORD  COURT  OF  COMMON  PLEAS. 

January  13,  1877. 

Opinion  by  Judge  Elliott  : 

On  the  isth  of  March,  1875,  David  Mitchell  departed  this  life, 
domiciled  in  the  county  of  Woodford.  At  his  death  he  was  the 
owner  of  a  farm  of  over  two  hundred  acres  of  land  and  over  three 
thousand  dollars  worth  of  personal  property.  In  1871  he  was 
stricken  by  partial  paralysis,  and  from  that  time  up  to  his  death  he 
was  unable  to  attend  to  his  ordinary  business  as  a  farmer. 

In  September,  1872,  the  appellees,  I.  P.  Cannon  and  wife  (the 
latter  of  whom  was  his  daughter),  visited  him.  Their  purpose  was 
to  bury  at  the  graveyard  on  his  farm  their  child  that  had  died  just 
before  their  visit.  While  there  Manlines  Mitchell,  the  son  of  David 
Mitchell  and  brother  of  Mrs.  Cannon,  rented  his  father's  farm,  and 
at  his  solicitation  the  appellee,  I.  P.  Cannon,  agreed  to  become  his 
partner  in  its  cultivation.  It  appears  from  the  evidence  that  the  de- 
ceased was  very  anxious  that  appellees  should  remain  at  his  house 
and  assist  in  taking  care  of  himself  and  wife,  who  was  also  ver}* 
unwell  and  confined  to  her  bed  most  of  her  time.  The  appellee. 
Cannon,  refused  to  remain,  and  when  pressed  for  his  reason  by 
Manlines  Mitchell,  he  told  him  that  "he  could  not  afford  to  stay  for 
nothing,  as  he  had  to  make  a  living  for  his  family  and  he  wanted  to 
leave." 

Mr.  Manlines  Mitchell  says  in  his  evidence,  "I  told  my  father  what 
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Cannon  said,  and  he  replied  that  they  must  stay,  that  he  could  not  get 
along  without  them,  that  they  should  not  lose  anything  by  it,  and 
that  he  did  not  want  anybody  to  work  for  him  for  nothing.  I  told 
Cannon  this."  Manlines  Mitchell  further  testified  that  he  had  heard 
his  father  say  that  appellees  ought  to  be  well  paid,  and  had  heard 
him  say  in  the  presence  of  Cannon  that  he  wanted  nobody  to  work 
for  him  for  nothing.  Mrs.  Williams  proved  that  the  decedent  said 
in  her  presence  that  he  wished  the  appellees  to  stay  with  him  and 
take  care  of  him,  and  that  they  should  lose  nothing  by  it ;  and  an- 
other witness  proves  similar  statements. 

The  evidence  is  quite  conclusive  that  the  wife  of  the  deceased 
was  confined  to  her  bed,  and  was  weak  and  feeble  from  disease  from 
the  time  Cannon  and  wife  went  to  his  house  until  his  death,  and  the 
proof  is  equally  clear  that  the  deceased  was  unable  to  move  about  fur- 
ther than  his  house  and  yard  during  the  most  of  the  same  period,  and 
for  the  last  year  of  his  life  he  was  almost  entirely  confined  to  his 
room,  and  for  months  at  a  time  to  his  bed.  Appellees,  from  the  time 
they  went  to  the  house  of  deceased  in  September,  1872,  attended  to 
the  wants  of  the  old  people  with  an  affection,  energy  and  vigilance 
that  is  really  commendable.  The  proof  is  that,  unaided  by  other  as- 
sistance, except  at  times  that  of  a  child  or  grandchild,  or  a  colored 
girl,  the  api>ellees  for  nearly  two  years  and  a  half  administered  to 
every  wish  and  whim  of  those  two  old,  infirm  and  diseased  people, 
and  did  it  without  a  murmur. 

The  proof  shows  that  sometimes  Mrs.  Cannon's  attention  to  her 
'tepmother  and  father  were  in  such  demand  that  she  had  no  time 
even  to  cook  the  meals  for  the  family,  when  her  husband,  with 
cheerfulness,  cooked  them  for  her.  The  meals  of  Mrs.  Mitchell  had 
to  be  furnished  her  in  her  room,  and  the  deceased  was  at  times 
furnished  with  changes  of  clothes  as  often  as  five  times  in  one  night 
by  Mrs.  Cannon.  Cannon  and  wife  occupied  the  room  in  which 
the  deceased  was  confined,  and  Mrs.  Cannon  not  only  attended  to 
the  wants  of  Mrs.  Mitchell,  who  occupied  another  room,  but  she 
seemed  to  sit  and  with  tearful  eyes  watch  her  aged  father  sink  lower 
and  lower  and  wrestle  with  his  infirmities  till  he  sank  into  his  grave, 
always  prompt  in  her  efforts  to  try  to  relieve  his  suffering ;  and  it 
seems  that  Mr.  Cannon  vied  with  his  wife  in  his  effort  to  cheer  up 
and  relieve  the  suffering  of  his  old  and  afflicted  father-in-law  and 
mother-in-law. 

For  this  labor  and  toil  of  appellees,  performed  day  and  night  for 
about  two  years  and  a  half,  at  the  special  instance  of  the  deceased, 
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it  is  said  that  they  can  recover  no  remuneration  because  there  was 
no  express  contract  between  them  and  the  deceased  that  they  should 
be  paid. 

It  is  true  that,  where  the  daughter  and  son-in-law  reside  at  the 
house  of  the  father  and  father-in-law  and  perform  services  for  him, 
the  law  will  not  imply  a  promise  of  remuneration  from  the  mere 
rendition  of  the  service;  but  where,  as  in  this  case,  he  is  notified 
and  informed  that  his  son-in-law  and  daughter  will  not  remain  with 
and  perform  service  for  him  unless  they  are  paid  for  it,  and  he 
afterwards  retains  them  in  his  service  without  any  notice  to  either 
of  them  that  he  did  not  intend  to  pay  them,  the  law  implies  a  promise 
on  his  part  to  pay  a  reasonable  compensation  for  the  services  ren- 
dered. 

Indeed,  the  authorities  go  farther,  for  if  a  son,  daughter  or  son- 
in-law  renders  services  for  the  parent,  with  the  expectation  of  be- 
ing paid  therefor,  and  the  parent,  knowing  that  such  payment  is 
expected,  fails  to  notify  him  of  his  intention  not  to  pay  him,  the  law 
implies  a  promise  on  the  part  of  the  parent  to  pay  what  such  services 
are  reasonably  worth.  Cloud  &  Wife  v,  Clinkinbeard's  Ex'rs,  8  B. 
Mon.  397;  Fitch  t/.  Packham's  Ex'r,  16  Vt.  150. 

In  this  case  it  appears  from  the  evidence  that  the  appellee,  I.  P. 
Cannon,  did  not  wish  to  enter  into  the  laborious  service  of  taking 
care  of  his  mother-in-law  and  father-in-law  in  their  discrepited  and 
diseased  condition,  and  he  so  notified  them  through  the  son  of  the  de- 
cedent, and  his  reason  was  that  he  had  a  living  to  make  for  his  family, 
and  he  would  not  undergo  such  slavish  toil  for  nothing ;  that  on  re- 
ceiving this  notice  the  decedent  said  that  the  appellant  must  stay 
with  him,  and  that  he  should  lose  nothing  by  it,  and  that  they  ought 
to  be  paid,  and  well  paid,  for  their  services ;  that  these  declarations 
were  immediately  afterwards  communicated  to  Mr.  Cannon.  From 
this  evidence  it  seems  to  this  court  that  the  jury  was  authorized 
to  conclude  that  the  appellees  not  only  expected  to  be  paid  by  the 
decedent  for  their  services,  and  communicated  that  fact  to  him,  but 
that  he  expected  and  intended  to  pay  them  what  their  services  were 
worth.  At  one  time,  when  the  female  appellee  spoke  of  leaving 
his  services,  he  burst  into  tears,  and  overcome  by  kis  entreaties  and 
grief,  she  at  once  gave  up  all  idea  of  leaving  him  during  his  illness. 
He  told  Mrs.  Williams  that  the  appellant  was  about  to  run  the  ap- 
pellees oflF  the  place,  and  his  grief  and  sorrow  for  fear  they  would 
leave  was  so  pitiable  that  she  besought  Mrs.  Cannon  to  stay  and 
gratify  her  aged  father,  which  she  did. 
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During  the  progress  of  the  trial  the  appellant  offered  as  a  wit- 
ness for  him  one  of  the  heirs  of  the  decedent,  and,  on  objection  to 
his  competency  being  made  by  the  appellees,  his  evidence  was  re- 
fused by  the  court.  Whether  this  ruling  was  correct  or  not  is  not 
necessary  to  decide,  as  the  appellant  failed  to  state  what  he  would 
prove  by  the  witness  if  he  were  permitted  to  testify,  and  therefore 
this  court  cannot  know  that  his  evidence  would  have  been  material 
to  the  issue  being  tried,  or  that  the  refusal  to  permit  him  to  testify 
was  prejudicial  to  appellant. 

As  to  the  value  of  the  appellees'  services  there  is  some  conflict  in 
the  evidence.  The  witnesses  who  had  the  greatest  opportunities  of 
knowing  the  amount  of  the  services  performed  by  appellees,  and 
who  were  not  related  to  the  deceased,  with  but  few  exceptions  fix 
their  value  at  fifty  dollars  each  per  month ;  and  we  are  of  opinion 
t':at  the  evidence  preponderates  in  favor  of  a  larger  sum  in  favor 
of  appellees  than  was  found  by  the  jury,  but  even  if  this  were  other- 
wise, this  court  could  reverse  a  judgment  founded  on  the  verdict 
of  a  jury  unless  the  evidence  greatly  preponderated  against  such 
verdict,  the  only  error  for  which  a  reversal  is  sought. 

We  have  examined  with  care  the  instructions  of  the  lower  court, 
and  are  of  opinion  that  they  are  as  favorable  to  appellant  as  the 
law  will  permit,  and  as  the  verdict  was  fully  authorized  by  the  evi- 
dence the  judgment  in  pursuance  thereof  is  affirmed. 

Marshall  &  McLeod,  for  appellant. 

D.  L.  Thornton,  for  appellees. 


S.  P.  Frank,  Jr.,  v.  Wm.  King. 

Parties— E^ect  of  Jodgment  Where  One  Interested  Is  Not  a  Party. 

An  innocent  purchaser  in  the  possession  of  real  estate  upon  which 
he  has  made  improvements,  is  not  alfected  by  a  judgment  affecting 
the  ownership,  when  not  a  party  to  the  suit. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

January  13,  1877. 

Opinion  by  Judge  Elliott  : 

In  1848  Solomon  P.  Frank,  Sr.,  purchased  of  a  Mr.  Carlton  a  lot 
in  Covington  at  the  price  of  two  hundred  fifty  dollars,  and  executed 
his  two  notes  for  the  purchase  money  on  one  and  two  years  time 
for  $25.00  each.     Shortly  after  this  purchase  Frank  died,  and  ad- 
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ministration  having  been  granted  on  his  estate,  his  administrator 
brought  suit  to  settle  his  estate.  Ehiring  the  progress  of  this  suit 
Carhon  filed  his  petition  to  be  made  a  party,  and  being  made  a 
party  he  set  up  his  notes  for  the  purchase  money  for  the  lot.  The 
suit  to  settle  the  estate  was  determined  by  appropriate  judgment, 
and  the  case  remained  in  court  on  the  cross-action  of  Carlton. 

It  appears  that  the  appellant  was  the  only  heir  at  law  of  Solo- 
mon P.  Frank,  Sr.,  deceased,  and  he  was  brought  before  the  court 
by  summons,  and  a  guardian  appointed  for  him,  who,  it  seems,  failed 
to  answer.  The  land  was  sold  upon  a  judgment  obtained  by  Carl- 
ton, and  a  Mr.  Bush  bought  it.  This  sale  was  confirmed  by  the 
court,  and  a  deed  regularly  made  to  Bush  in  1853.  Bush  afterwards 
sold  it  to  Cartwright,  and  Cartwright  sold  it  to  Bird,  and  Bird  sold 
it  to  the  appellee. 

The  appellant,  at  the  time  of  the  sale  under  Carlton's  judgment, 
was  an  infant  of  some  dye  years  of  age.  In  1876  or  1871  the  ap- 
pellant appealed  from  Carlton's  judgment,  and  this  court  reversed 
it  and  sent  the  case  back  for  further  preparation.  On  the  return  of 
the  case  the  court  below  set  aside  the  sale  to  Bush,  and  ordered  a 
restitution  of  the  lot  in  dispute  to  appellant.  Up  to  this  stage  of 
the  proceeding  the  appellee  was  not  before  the  court,  but  upon  his 
petition  he  was  made  a  party  and  set  up  his  purchase  from  Bird, 
and  pleaded  that  he  was  an  innocent  purchaser  and  has  resided 
and  made  lasting  and  valuable  improvements  on  the  land,  and  asked 
to  be  quieted  in  his  title. 

The  proof  establishes  the  facts  as  we  have  stated  them,  viz :  that 
Bush  bought  at  the  judicial  sale  of  the  lot  under  Carlton's  judgment 
and  sold  to  Cartwright,  that  Cartwright  sold  to  Bird,  and  Bird  sold 
to  the  appellee,  and  there  is  no  proof  showing  that  appellee  knew  of 
the  claim  of  appellant  to  the  premises.  The  court  below  adjudged 
the  land  to  appellee,  and  we  are  of  opinion  that  it  decided  correctly. 

The  reversal  of  the  judgment  of  Carlton  v.  Frank  did  not  have 
the  effect  to  set  aside  the  sale  to  Bush,  nor  the  orders  and  judg- 
ment of  the  court  confirming  it  and  vesting  the  legal  title  in  Bush 
by  the  deed  made  by  the  court's  commissioner;  and  the  judgment 
of  the  court  after  the  return  of  the  case  of  Carlton  v.  Frank  from 
this  court  setting  the  sale  to  Bush  aside,  and  ordering  restitution 
of  the  lot  in  dispute,  was  void  as  to  appellee,  because  he  was  not 
before  the  court  and  did  not  know  that  such  a  suit  was  in  existence. 

Whilst  the  judgment  of  the  court  confirming  the  sale  to  Bush 
and  vesting  in  him  the  legal  title  remains  unreversed,  the  legal  title 


iS/j]  Bardsley  v.  Bardsley.  265 

must  be  considered  in  the  appellee  who  derives  his  title  from  Bush, 
Lnd  as  this  was  the  judgment   of   the    court   below    the    same    is 

}.  X.  FurbeTj  for  appellant,    Stevenson  &  O'Hara,  for  appellee. 


Thos.  Bardsley  v.  AIary  Bardsley. 

Divorce — ^Attorney's  Fees. 

The  attorney  for  the  wife  in  a  divorce  proceeding  must  look  to  his 
client  for  his  compensation,  where  it  is  shown  she  has  property  suf- 
ficient to  pay  such  compensation,  and  is  not  entitled  to  an  order  di- 
recting the  husband  to  pay  the  same. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

January  13,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  not  necessary  to  determine  whether  an  allowance  could  be 
properly  made  an  attorney  for  the  wife,  long  after  the  services  had 
\tm  rendered  and  the  case  disposed  of,  so  far  as  the  divorce  was 
concerned,  by  a  final  judgment.  It  appears  in  this  case  that  the 
V.  ife  was  in  fault,  the  petition  dismissed,  and  that  she  owned  or  had 
^n  interest  in  a  house  and  lot  of  the  value  of  three  thousand  dollars. 
Her  mother  had  only  a  dower  interest  in  the  property,  and  the  ex- 
tent and  value  of  Mrs.  Bardsley's  interest  was  of  sufficient  value 
to  require  the  attorney  to  look  in  that  direction  for  his  fee. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.. 

F.  3/.  Webster,  for  appellant. 


David  Bannings,  et  al.,  v,  Susan  E.  Hays,  et  al. 

Appellate  Proccdnre. 

One  appellee  cannot  prosecute  a  cross-appeal  against  another,  and 
the  attempted  cross-appeal  will  be  dismissed. 

Contract  of  Lunatic 

The  contract  of  a  lunatic  whether  express  or  implied  will  be  upheld 
when  not  tainted  with  fraud  and  when  it  results  to  his  benefit  and 
tdvantage. 

APPEAL.  FROM  KENTON  CHANCERY  COURT. 

January  13,  1877. 
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Opinion  by  Judge  Lindsay  : 

Sanderson  &  wife  are  co-appellees  with  Mrs.  Hays.  One  appellee 
cannot  prosecute  a  cross-appeal  against  another.  Hence,  as  th< 
Sandersons  have  not  sued  out  nor  prosecuted  an  original  appeal,  nc 
inquiry  can  now  be  made  as  to  whether  or  not  they  have  any  righl 
to  relief.    The  cross-appeal  attempted  to  be  taken  is  dismissed. 

We  do  not  see  that  Mrs.  Lawson  has  any  ground  to  complain 
that  the  amount,  with  interest,  received  by  the  Sandersons  from  th^ 
railroad  company,  is  charged  against  them,  and  then  carried  back 
as  a  charge  against  the  previous  warrants.  It  may  be  true  that  Mrs. 
Hays  cannot  legally  ratify  the  transaction  between  the  Sandersons 
and  the  railroad  company,  on  account  of  her  mental  disability ;  but 
if  the  money  be  paid  to  her  under  the  judgment,  it  will  estop  her 
from  afterwards  suing  the  company,  unless  she  restores  the  sum 
thus  collected.  The  payment  being  plainly  and  palpably  for  her 
benefit,  it  is  doubtful  whether  she  can  avoid  the  effect  of  her  ac- 
ceptance of  the  money,  although  she  is  a  lunatic.  The  contracts  of 
such  persons,  whether  express  or  implied,  will  be  upheld  when  not 
tainted  with  fraud,  and  when  they  result  to  their  advantage. 

The  pleadings  in  these  cases  have  been  very  irregularly  made  up. 
but  they  are  not  so  defective  as  to  prevent  the  chancellor  from  set- 
tling now  all  the  questions  involved.  The  Sandersons  having  been 
evicted  from  all  the  tract  of  land  not  in  the  possession  of  the  rail- 
road company,  and  having  been  compelled  to  account  for  the  price 
theretofore  received  from  the  company,  have  the  right  to  a  judg- 
ment against  their  warrantor,  Mrs.  Lawson,  for  the  amounts  paid 
to  her,  with  simple  interest  from  the  date  of  each  payment  up  to 
the  time  of  the  final  judgment,  and  then  for  interest  on  that  sum 
until  paid. 

Mrs.  Lawson  is  entitled  to  a  judgment  against  her  warrantors, 
the  Bannings,  for  the  amount  of  the  payments  made  by  her  to  them. 
with  interest  from  their  respective  dates,  until  the  final  judgment, 
provided  it  shall  require  the  full  amounts  thereof  to  indemnify  her 
against  the  judgment  of  the  Sandersons.  If  it  does  not  require  the 
full  amount,  then  the  Bannings  can  only  be  required  to  answer  to 
her  for  a  sum  sufficient  to  indemnify  her.  The  aggregate  of  such 
payment  should  bear  interest  from  its  date.  It  does  not  appear 
that  the  Bannings  were  at  any  time  in  the  actual  possession  of  the 
land.    They  cannot  therefore  be  required  to  pay  Mrs.  Hay*s  rents. 

Wherefore,  upon  the  appeal    of   the    Bannings,    the    judgments 
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igainst  them  in  favor  of  Mrs.  Hays  and  Mrs.  Lawson  are  reversed, 
md  the  cause  remanded  for  a  judgment  conforming  to  this  opinion. 

r.  F.  HallajH,  J.  G.  Carlisle,  for  appellants, 

Pryor  &  Chambers,  for  appellees. 


Duncan,  Trustee,  v.  George  E.  Moody. 

Trusts — ^Trustee— Convejrance. 

Where  a  trust  exists,  and  the  trustee  Is  entitled  to  force  a  convey- 
ance of  property  from  the  husband  to  the  trustee  for  the  benefit  of 
the  wife,  and  the  husband  himself  becomes  trustee,  he  may  lawfully 
convey  or  have  conveyed  to  him  as  trustee  of  his  wife. 

Evidence  of  Judgment 

While  the  record  of  a  Judgment  is  the  best  evidence  of  its  existence, 
a  party,  by  not  objecting,  may  waive  the  production  of  the  best  evi- 
dence and  consent  that  its  existence  and  contracts  may  be  proven  by 
secondary  evidence. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

January  13,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellee,  having  recovered  a  judgment  at  law  against  N.  R. 
Tnompson  and  B.  H.  Duncan,  and  an  execution  issued  thereon  hav- 
ing been  returned  nulla  bona,  brought  this  suit  in  equity  to  en- 
force satisfaction  of  the  judgment.  He  caused  an  attachment  to 
issue,  which  was  levied  upon  two  carriages  in  the  possession  of 
Bates  &  Rubel,  who  answered  that  said  carriages  belonged  to  B. 
H.  Duncan,  trustee  for  his  wife,  Mary  T.  Duncan,  and  denied  that 
said  B.  H.  Duncan  had  any  interest  in  them  except  as  trustee. 

An  alias  attachment  was  issued  and  levied  upon  a  lot  of  furniture, 
when  Mrs.  Duncan  and  her  husband,  as  trustee,  filed  their  petition 
claiming  it  as  trust  property.  Duncan  answered,  alleging  that  he 
owned  nothing  in  his  own  right  which  could  be  subjected  to  the 
pajinent  of  his  debts  except  choses-in-action  amounting  to  near 
S20o,ooo,  all  of  which  he  offered  to  surrender  upon  condition  that 
the  appellee  would  accept  them  in  satisfaction  of  his  debt  then 
amounting  to  less  than  $700.  He  subsequently,  under  rule,  filed 
notes  amounting  to  a  few  thousand  dollars,  and  offered  to  surrender 
a  judgment  in  his  favor  for  $6,000,  besides  interest,  but  it  is  evi- 
dent that  neither  the  notes  nor  the  judgment  are  of  any  value. 
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The  appellee  amended  his  petition  and  alleged  that  at  the  tirrH 
of  the  creation  of  his  debt,  which  the  evidence  shows  was  on  th^ 
25th  day  of  November,  1872,  and  until  May  24,  1874,  Duncan  wai 
the  owner  in  fee  of  an  undivided  fifth  interest  in  the  estate  of  Joht 
L.  Martin,  deceased ;  that  on  the  24th  day  of  April,  1874,  he  fraudu- 
lently obtained  a  decree  directing  the  commissioner  of  the  chancen 
court  to  convey  to  him,  the  said  Duncan,  in  trust  for  his  wife,  all 
the  property  which  had  been  set  apart  to  him  under  orders  of  the 
chancery  court  in  a  partition  of  Martin's  estate,  and  that  the  con- 
veyance made  in  pursuance  of  that  order  was  fraudulent  in  fact,  and 
was  without  consideration,  and  therefore  fraudulent  in  law,  as  to  the 
appellee. 

The  answer  of  Duncan  and  wife  to  the  amended  petition  contains 
ten  paragraphs.  Giving  to  the  first  nine  paragraphs  the  most  liberal 
construction  the  language  employed  will  allow,  they  amount  to  no 
more  than  a  technical  denial,  in  the  very  language  of  the  amendment, 
of  the  allegations  contained  therein. 

The  tenth  paragraph  is  in  these  words,  viz:  "These  defendants 
allege  that  the  deed  of  trust,  by  which  the  interest  of  B.  H.  Duncan 
in  the  estate  of  J.  L.  Martin  was  vested  in  a  trustee  for  the  benefit 
of  Mart  T.  Duncan,  was  legally  and  properly  made,  and  for  due 
and  lawful  consideration,  long  prior  to  the  creation  of  any  indebted- 
ness to,  or  of  any  claim  by  the  plaintiff,  and  that  no  indebtedness 
of  defendant,  B.  H.  Duncan,  prior  to  or  at  the  time  of  the  making 
of  such  deed,  is  now  outstanding." 

On  the  motion  of  the  appellee,  a  rule  nisi  was  awarded  against 
Duncan,  trustee,  and  Mrs.  Duncan,  to  make  the  tenth  paragraph  of 
their  answer  more  specific  as  to  the  date  and  consideration  of  the 
deed  of  trust  therein  pleaded.  To  that  rule  Duncan  and  wife  de- 
murred, and  it  was  quashed. 

The  appellee  introduced  portions  of  the  record  of  the  suit  in  which 
Martin's  estate  was  partitioned,  which  shows  that  when  it  was  filed, 
January  2,  1872,  Duncan,  who  was  plaintiflF  therein,  claimed  to  be 
the  absolute  owner  of  the  interest  subsequently  conveyed  to  him  in 
trust  for  Mrs.  Duncan,  and  that  he  so  continued  to  claim  until 
April  24,  1874,  when  he  filed  the  amended  petition,  asking  that  the 
portion  allotted  to  him  should  be  conveyed  in  trust  for  her.  Up 
to  that  time  Mrs.  Duncan  does  not  appear  to  have  been  a  party  to 
the  suit.  The  commissioners,  to  make  partition,  seem  to  have 
allotted  B.  H.  Duncan's  interest  to  him,  and  in  the  judgment  con- 
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firming  the  report  that  interest  was  directed  to  be  conveyed  to  him 
in  trust  for  his  wife. 

It  thus  appears  that  so  far  as  the  record,  out  of  which  the  com- 
missioner's deed  emanated,  shows  an  interest  in  Mrs.  Duncan,  that 
interest  dates  from  a  period  not  earUer  than  April  24,  1874,  and 
tl'iat  so  far  as  the  trust  title  depends  upon  that  record,  it  is  sub- 
sequent in  date  to  the  creation  of  the  appellee's  debt,  and  as  that 
record  discloses  no  consideration  for  the  trust,  it  is  voluntary  and 
fniudulent  in  law  as  to  the  appellee,  unless  some  sufficient  considera- 
tion has  been  shown  ahundi. 

It  is  attempted  to  sustain  the  trust  title  in  the  following  manner : 
It  is  proved  that  prior  to  October  i,  1867,  B.  H.  Duncan  became 
indebted  to  his  father,  Garnett  Duncan,  in  the  sum  of  $5,981.07, 
and  in  consideration  thereon  on  that  day  executed  his  note  to  said 
Gamett  for  that  sum;  that  the  note  was  subsequently  assigned  by 
Gamett  Duncan  to  Churchill,  as  trustee  for  Mrs.  Duncan;  that 
CLurchill  instituted  suit  on  the  note,  and  recovered  judgment 
thereon,  and  that  an  execution  issued  on  the  judgment  and  was 
levied  by  the  sheriff  of  Jefferson  county  upon  the  undivided  inter- 
est of  B.  H.  Duncan  in  the  realty  belonging  to  the  estate  of  J.  L. 
Manin,  which  interest  was  sold  April  6,  1868,  and  purchased  by 
Churchill.  Churchill  transferred  his  purchase  to  Duncan,  who  had 
in  the  meantime  become  trustee  for  Mrs.  Duncan,  and  January  17, 
1870,  the  sheriff  conveyed  to  him  as  trustee  the  estate  or  interest 
purchased  by  Churchill. 

In  January,  1872,  B.  H.  Duncan  brought  a  suit  in  his  own  name, 
and  without  disclosing  any  interest  in  Mrs.  Duncan  or  making  her 
a  party,  for  the  division  of  the  Martin  estate,  which  was  had,  and 
his  one-fifth  interest  was  set  off  to  him ;  and  thereupon  he  filed  the 
amended  petition  of  April  24,  1874,  and  caused  the  property  allotted 
to  him  to  be  conveyed  to  himself  in  trust  for  his  wife. 

The  claim  of  title  under  the  sheriff's  deed  is  not  disclosed  in  the 
answer.  The  tenth  paragraph  was  no  doubt  intended  to  let  it  in, 
but  the  language  is  not  broad  enough  nor  sufficiently  explicit  to 
warrant  its  introduction  as  an  independent  source  of  title,  and  the 
appellant  refused,  when  called  upon,  to  make  it  more  definite.  The 
language  of  that  paragraph,  when  read  in  the  light  of  the  petition 
to  which  it  was  an  answer,  could  readily  be  understood  as  referring 
to  the  commissioner's  deed,  and  it  was  no  doubt  so  understood  by 
the  court  below  when  passing  upon  the  rule  to  make  the  language 
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more  specific.    We  cannot,  therefore,  regard  the  claim  of  title  und^ 
the  sheriff's  deed  as  made  out. 

But  treating  the  tenth  paragraph  as  an  answer  to  the  amende 
petition,  and  as  referring  to  the  deed  therein  set  up  and  attachec 
as  without  consideration,  it  presents  a  valid  defense,  because  it  cor 
tains  an  allegation  that  the  deed  was  based  upon  a  valuable  con 
sideration ;  and  we  are  of  the  opinion  that  the  prior  purchase  unde 
the  execution  and  the  sheriff's  deed  gave  Duncan,  or  rather  to  he 
trustee,  such  claim  to  the  land  as  entitled  her  to  have  the  interest  d 
her  husband  in  Martin's  estate,  when  allotted,  conveyed  to  her  us^ 
as  was  done  by  the  commissioner's  deed. 

The  note  to  Garnett  Duncan  is  shown  to  have  been  executed  foi 
an  existing  debt,  and  if  that  debt  was  wholly  or  in  part  satisfies 
by  the  sale  of  Duncan's  interest  in  the  property  sold,  there  was  2 
valid  consideration  received  by  him  for  whatever  interest  ChurchiUj 
as  trustee,  acquired  by  the  purchase.  The  debt  that  Duncan  owd 
to  his  wife's  trustee  was  wholly  or  partially  satisfied  by  the  saJ^ 
and  there  can  be  no  doubt  but  if  Churchill  had  continued  to  act  a^ 
trustee,  he  could,  so  long  as  the  sheriff's  sale  remained  standing^^ 
have  compelled  Duncan  to  convey  the  property  allotted  to  him  in 
the  division,  and  that  which  Duncan  might  have  been  compelled 
to  do  by  another  acting  as  trustee  for  his  wife,  he  might  lawfully 
do  of  his  own  volition  when  he  became  trustee  himself. 

The  judgment  in  favor  of  Churchill,  trustee,  is  not  exhibited, 
and  it  is  contended  by  the  learned  counsel  for  the  appellee,  that, 
as  it  is  necessary  in  making  out  title  under  an  execution  sale  to 
produce  the  judgment  on  which  the  execution  issued,  the  attempt 
to  sustain  the  commissioner's  deed  by  showing  a  consideration  there- 
for through  the  execution  sale  and  sheriff's  deed  has  failed. 

The  appellee  exhibited  the  commissioner's  deed  and  attacked 
it  on  the  ground  that  it  was  voluntary  and  fraudulent.  He  did  not 
dispute,  but  on  the  contrary  by  clear  implication,  if  not  in  terms, 
admitted  that  the  title  was  in  Duncan,  as  trustee.  The  only  thing 
then  necessary  to  be  done  to  defeat  his  action  was  to  show  a  con- 
sideration for  the  commissioner's  deed,  and  meet  the  charge  of 
fraud  in  fact.  In  order  to  show  a  consideration  the  appellants  in- 
troduced and  read  an  execution,  and  the  sheriff's  return  thereon, 
showing  a  levy  upon  and  sale  of  an  undivided  interest  in  certain 
real  estate,  and  that  that  interest  had  been  purchased  by  Churchill 
as  trustee  for  Mrs.  EKincan.  If  there  was  in  fact  no  judgment,  the 
sale  was  void,  and  might  have  been  quashed  upon  the  motion  of 
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either  B.  H.  Duncan  or  Churchill,  but  if  they  chose  to  waive  their 
rights  in  this  respect  and  to  treat  the  sale  as  valid,  the  subsequent 
creditors  of  Duncan  cannot  complain;  nor  can  they  treat  the  sale 
is  void  any  more  than  the  creditors  of  one  who  has  sold  land  by 
verbal  contract  can  complain  that  he  chooses  to  comply  with  his 
agreement  and  to  convey  the  land,  instead  of  repudiating  the  con- 
tract so  as  to  enable  them  to  obtain  satisfaction  of  their  debts  out 
of  it.  That  Duncan  waived  in  favor  of  his  wife's  trustee,  a  clear 
right  which  he  had  to  set  aside  the  sale,  if  there  was  no  judgment, 
might  afford  strong  evidence  of  fraud  in  fact,  but  it  cannot  be 
•j-tii  to  defeat  the  commissioner's  deed  on  the  ground  that  it  is 
without  consideration. 

r*ut  aside  from  this  it  was  proved  by  parol,  and  the  testimony 
wa5  read  without  objection,  that  suit  was  brought  on  B.  H.  Dun- 
can's note  and  judgment  recovered  in  the  court  from  which  the 
Lxecution  purports  to  have  been  issued. 

Counsel  argue  that,  parol  evidence  being  inadmissible  to  prove 
2  matter  of  record,  the  court  will  exclude  or  disregard  it  without 
0'  -ection  or  exception  by  the  party  to  be  prejudiced  by  it.  No  au- 
:  )nty  sustaining  that  position  has  been  cited,  and  none  is  known 
r  J  the  court.  The  fact  attempted  to  be  proved,  viz :  that  there  was 
5  judgment,  was  competent.  The  best  evidence  of  its  existence 
vr.s  the  record,  or  an  authenticated  copy,  but  the  appellee  had  a 
right  to  waive  the  production  of  the  primary  and  best  evidence,  and 
::>  consent  that  it  might  be  proved  by  secondary  evidence,  and  he 
\'(i  so  by  failing  to  except  to  the  evidence  offered.  Testimony 
'Ahich  is  not  only  incompetent,  but  is  incapable  of  being  made 
competent,  need  not  be  excepted  to,  as,  for  example,  mere  hearsay, 
but  testimony  which  is  only  prima  facie  inadmissible,  and  is  there- 
fore of  such  a  character  that  it  might  be  made  competent  by  lay- 
ing a  proper  foundation  for  its  admission,  must  be  excepted  to. 

Was  the  commissioner's  deed  fraudulent  in  fact?  That  B.  H. 
Duncan  was  indebted  to  his*  father  in  the  amount  of  the  note  as- 
signed to  Churchill  is  not  disputed.  It  does  not  appear  that  he 
then  owed  any  other  debt,  or  that  he  contemplated  becoming  in- 
debted, and  there  is  therefore  an  entire  absence  of  motive  to  make 
a  fraudulent  disposition  of  his  estate.  He  does  not  appear  to  have 
had  any  agency  in  making  or  causing  the  levy  or  sale  under  the 
execution.  He  owed  the  debt  to  the  trustee  of  his  wife,  and  as  it 
does  not  appear  that  he  owed  any  one  else,  or  was  contemplating 
the  creation  of  other  debts,  the  simple  fact  that  the  motives  indue- 
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ing  him  to  allow  property  of  many  times  the  value  of  the  debt  t 
be  sold,  and  the  title  to  become  vested  in  his  wife,  or  that  he  neg 
lected  or  refused  to  take  steps  to  defeat  the  purchase  by  her  trustee 
will  not  of  itself  warrant  the  judicial  conclusion  that  the  levy  am 
sale,  or  the  commissioner's  deed  for  which  they  serve  as  a  considera 
tion,  was  intended  to  defraud  creditors. 

Considerable  stress  is  laid  in  argument  on  the  fact  that  althougl 
the  sale  under  the  execution  was  made  in  April,  1868,  and  thi 
sheriff's  deed  to  Churchill,  trustee,  was  made  in  January,  1870 
Duncan  filed  his  petition  in  January,  1872,  for  partition  of  the  Mar 
tin  estate,  in  which  he  alleged  that  he  was  then  the  owner  of  hii 
interest  in  that  estate,  and  on  the  further  fact  that  he  was  treated 
as  the  owner,  and  his  interest  was  allotted  to  him.  Mrs.  Duncan 
was  not  a  party  to  that  suit  until  she  was  made  so  by  the  amended 
petition  of  April  24,  1874,  and  the  allegations  of  her  husband  and 
the  action  of  the  court  and  commissioners  in  treating  him  as  the 
owner  cannot  aflfect  her  title  nor  furnish  evidence  against  her  to  prove 
that  the  commissioner's  deed  was  fraudulent.  Brashear  v.  Burtor., 
3  Bibb  9 ;  Shark  v.  IVickliffe,  3  Litt.  14. 

We  are  therefore  of  the  opinion  that  the  appellee  failed  to  show- 
that  the  deed  in  question  was  either  voluntary  or  fraudulent,  and 
the  judgment  subjecting  the  property  embraced  in  it  to  sale  to  satis- 
fy appellee's  judgment  is  reversed,  and  the  cause  is  remanded  with 
directions  to  dismiss  so  much  of  the  petition  as  attacks  that  deed. 

B.  H.  Duncan,  W.  R,  Thompson,  R,  /.  Elliott,  for  appellant. 

Russell  &  Helm,  for  appellee. 


G.  E.  Johnson  v,  VV.  G.  Dearen,  et  al. 

Removal  of  SherifiP — Record  Made  by  the  Court — Clerk's  Certificate. 

Where  the  clerk  certifies  on  appeal  that  the  copy  of  the  orders  of 
the  court  is  a  full  and  complete  copy  of  all  the  orders  made  in  a 
cause,  and  since  they  could  not  be  orders  until  signed  by  the  Judge, 
the  Court  of  Appeals  will  assume  that  the  clerk's  certificate  is  correct, 
and  that  such  orders  were  duly  signed. 

APPEAL  FROM  TAYLOR  COUNTY  COURT. 

January  15,  1877. 

Opinion  by  Judge  Elliott  : 

This  is  an  appeal  from  the  judgment  of  the  Taylor  Count}'  Court 
by  which  the  appellant,  Johnson,  was  removed  from  the  office  of 
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sheriff  of  Taylor  county,  and  the  office  declared  vacant,  because  of 
the  failure  of  the  sheriff  to  give  a  new  bond,  and  thereby  release 
the  appellees  who  were  sureties  on  his  sheriff's  bond  at  the  time  of 
the  motion  made  by  them. 

This  judgment  was  rendered  at  the  November  term  of  the  Taylor 
County  Court,  1875.  It  appears  that  Johnson  had  been  notified  to 
appear  at  the  October  term  of  the  court,  1875,  and  give  such  a 
sheriff's  bond  as  would  indemnify  the  appellees  from  future  re- 
sponsibility as  his  sureties ;  and  the  county  court,  by  its  order,  di- 
rected appellant  to  g^ve  the  required  bond  at  the  next  or  Novem- 
]<T  term  of  the  court,  which  he  failed  to  do,  and  therefore  the  court, 
by  its  judgment,  removed  Johnson  and  declared  the  office  of  sheriflE 
of  Taylor  county  vacant. 

The  orders  appear  to  have  been  made  in  accordance  with  the 
statutes  of  this  state  for  the  relief  of  the  sureties  of  sheriffs  and 
other  officers.  But  it  is  contended  that  the  orders  of  the  county 
court  in  this  case  are  all  void  because  not  signed  by  the  judge  of 
Taylor  County  Court  at  the  terms  at  which  they  were  made,  nor 
since  that  time.  The  clerk  of  the  Taylor  County  Court,  at  appellant's 
request,  made  out  and  duly  certified  to  this  court  all  the  orders 
made  in  this  cause  in  the  Taylor  County  Court.  His  certificate  states 
that  the  copy  of  the  orders  in  this  cause  made  out  by  him  is  a  full 
and  complete  copy  of  all  the  orders  made  in  the  cause,  and  as  they 
were  not  orders  till  signed  by  the  presiding  judge  of  the  Taylor 
County  Court,  we  must  assume  that  the  clerk's  certificate  is  correct. 

It  is  true  he  afterward  copies  similar  orders  of  the  Taylor  County 
Court,  and  says  in  his  certificate  that  those  orders  were  not  com- 
pleted because  the  judge  of  the  Taylor  County  Court  failed  to  sign 
them ;  but  this  copy  thus  certified  is  no  evidence  that  the  first  copy 
of  the  record  of  the  Taylor  County  Court  in  this  cause  made  out 
and  duly  certified  is  not  correct.  There  has  been  no  plea  of  nul  tiel 
record  to  put  the  existence  of  the  record  in  issue,  and  the  only  evi- 
dence that  there  is  no  such  record  is  the  clerk's  certificate  to  some 
orders  similar  to  the  orders  in  this  cause,  which  he  certified  had 
been  correctly  copied  and  sent  up  here  by  him,  which  similar  orders 
he  says  were  not  signed  by  the  judge  of  the  Taylor  County  Court. 
\N  e  cannot  permit  a  record  filed  by  appellant  himself  to  be  avoided 
in  this  way,  nor  can  we  permit  the  clerk's  last  statement  to  overturn 
his  certificate  to  the  original  copy  of  the  record  filed  in  this  cause, 
and  the  judgment  is  therefore  affirmed.    This  view  of  the  case 


18 


Kentucky  Opinions.  [Januar; 

i  the  necessity  of  deciding  whether  this  court  has  jurisdictioi 
s  appeal,  whicli,  we  confess,  is  not  clear. 
xander  &  Dickinson,  Netherland  &■  Montague,  for  appdlam 
nnson  &  Harrison,  for  appellees. 


T.  J.  Oldham,  kt  al.,  v.  Stephen  Taylor,  et  al. 

;o  Real  Estate— Adverse  Possession. 

Where  it  js  shown  by  a  party  that  he  and  his  grantors  have  bwi 
actual  and  In  continuous  possession  of  real  estate  under  claim  ol 
,le  tor  more  than  twenty  years,  and  that  the  commonwealth  Sii 
anted  Its  title,  such  party  cannot  be  disturbed,  but  has  acquired 
e  legal  title. 

APPEAL  PROM  PENDLETON  CHANCERY  COURT. 

January  16,  1877. 

xioN  BY  Judge  Elliott: 

s  is  a  suit  in  equity,  and  was  brought  by  appellee,  Taylor. 

it  appellant,  Aulick,  and  appellee.  Coyle. 

■  appellee,  Tajlor,  stated  in  his  petition  that  he  was  the  holder 

;  title  bond  of  Coyle  for  two  lots  situated  in  the  town  of  Fal- 

I,  Pendleton  county,  containing  one-fourth  of  an  acre  each, 

umbered  two  hundred  eighteen  and  two  hundred  nineteen  cm 

at  of  the  town. 

states  that  these  lots  were  originally  conveyed  by  the  trustees 

;  town  of  Falmouth  to  a  man  by  the  name  of  Mountjoy,  and 

^lountjoy  devised  them  to  his  wife,  and  after  his  death  hi? 

/  married  Thomas  Craig,  and  she  and  Craig  conveyed  the 

J  a  Mr.  Lawson,  who  conveyed  them  to  a  Mr.  Gordon,  and 

m  sold  them  to  the  appellee,  P.  C.  Coyle,  and  Coyle  sold  them 

)ellee,  Taylor,  and  executed  to  him  his  title  bond  for  title. 

the  part  of  appellant,  Oldham,  it  is  stated  that  long  prior  to 

a  man  by  the  name  of  Clark  owned  a  tract  of  land  on  the 
ig  river,  including  the  lots  in  controversy,  and  that  he  for 

years  resided  inside  of  his  boundary,  claiming  to  its  fuU  ex- 
ind  in  1814  he  and  William  Stormer  executed  to  Ulry  Eckler 

bond  for  the  tract  of  land  on  which  he,  Clark,  had  been  r^ 
■,  and  in  this  title  bond  Clark  states  from  whom  he  derived 
le,  one  of  whom  was  William  Mountjoy. 
;  proof  is  clear  that  the  tract  of  land  sold  by  Clark  to  Eckler 
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included  the  lots  in  dispute  in  this  action.  It  seems  that  Eckler 
rtver  procured  the  legal  title  from  Clark,  but  was  put  in  possession 
. :  the  premises  purchased  soon  after  it  was  made.  It  seems  that 
:htr  land  bought  of  Clark  was  not  then  considered  very  valuable, 
for  Eckler  bought  one  hundred  forty  acres  of  land  and  the  ferry 
privilege  at  Falmouth  for  one  thousand  dollars.  In  1837  Eckler 
:^^ig:ned  his  title  bond  on  Clark  to  appellant,  Oldham,  and  Oldham 
Cx^es  that  he  took  possession  of  the  land  embraced  by  the  bond, 
an]  has  held  it  by  himself  or  tenants  ever  since,  and  that  the  lots 
in  dispute  are  included  in  the  boundary  of  which  he  has  so  had 
f^»^ -session. 

The  evidence  by  a  Mr.  Ford  is  that  Clarke,  Eckler  and  appellant, 
' ''  Jham,  had  actual  continuous  possession  of  the  land  for  about 
t/irty  years  after  Clark  first  moved  on  to  it  to  his  own  knowledge, 
ar.J  Oldham  proves  that  he,  by  himself  and  tenants,  has  been  in 
.:t::al  possession  of  the  land  ever  since  he  bought  of  Eckler,  and 
Clark  had  held  possession  of  it  for  many  years  before,  and  that 
.\vlick  holds  under  him,  Oldham. 

Xeiilier  appellee,  Taylor,  nor  appellant,  Oldham,  show  any  title 
•1^ rived  from  the  commonwealth  to  the  two  lots  in  dispute,  but  Old- 
Vr.m  does  show,  by  the  evidence  of  several  witnesses,  that  he  and 
those  under  whom  he  claims  had  the  actual  possession  of  the  lots 
t.r  more  than  twenty  years  before  the  bringing  of  plaintiff *s  action, 
^nd  if  the  lots  in  dispute  has  ever  been  granted  by  the  common- 
v.ealth,  fifteen  years  continuous  adverse  possession  with  a  claim 
'^f  ownership  not  only  secures  the  tenant  in  possession  with  such 
claim,  but  vests  the  legal  title  in  him.  We  are,  therefore,  of  opinion 
that  the  long  continuous  possession  of  the  lots  in  dispute  by  ap- 
Tellant,  Oldham,  and  those  under  whom  he  claims,  has  tolled  the 
r:g:ht  of  entry  of  the  appellee,  Taylor. 

In  addition  to  the  facts  heretofore  stated  it  appears  that  in  1867 
the  appellee  brought  his  suit  in  equity  against  appellant,  Oldham, 
and  his  son,  in  which  he  charged  Oldham  with  having  pulled  down 
a  fence  that  he  had  attempted  to  build  around  the  lots  in  dispute, 
and  asked  the  chancellor  to  restrain  him  from  further  injury  to 
the  lots.  Appellant,  Oldham,  answered  and  admitted  that  he  was 
g'wilty  of  all  the  acts  charged  by  appellee  but  justified  on  the  ground 
that  he  was  the  owner  of  the  lots,  and  denied  any  right  or  title  in 
appellee  to  either  of  the  lots ;  and  on  a  hearing  the  court  dismissed 
appellee's  petition  and  rendered  judgment  against  him  for  cost.  In 
this  action  the  title  was  fully  put  in  issue  by  the  pleadings  and  the 
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court  adjudged  that  the  appellee,  Taylor,  who  was  then  plaintii 
had  failed  to  sustain  his  claim  to  the  land  and  dismissed  his  suit ; 
his  cost. 

We  are,  therefore,  of  opinion  that  appellant,  Oldham,  both  h 
reason  of  adverse  possession  and  having  defeated  appellee  in  a 
issue  involving  the  title  has,  as  between  him  and  appellee,  Tayloi 
the  better  right.  Wherefore  the  judgment  is  reversed,  with  direc 
tions  to  the  lower  court  to  dismiss  appellant's,  Taylor's,  petition. 

W.  J.  Perrin,  Clark  &  Simon,  for  appellants, 

C.  H,  Lee,  for  appellees. 


Henry  Stickrod  v.  Commonwealth. 
Commonwealth  v,  H|enry  Stickrod. 

Criminal  Law — Wagering. 

Where  one  bets  on  the  result  of  an  election,  and  that  one  candidate 
for  office  will  receive  a  greater  number  of  votes  than  another,  and  iU 
election  is  held,  such  action  is  an  offense  punishable  by  the  laws  ol 
this  commonwealth. 

Selection  of  Grand  Jury. 

Where  the  court  neglects  to  appoint  jury  commissioners  to  select 
grand  and  petit  jurymen  the  marshal  of  the  city  court  of  Louisville, 
under  the  direction  of  the  court,  may  legally  summon  a  grand  jury. 

Deputy  Marshal. 

The  deputy  marshal  has  the  same  power  under  the  order  of  the 
court  to  summon  a  grand  jury  that  the  marshal  has. 

Elections  in  Louisville. 

An  election  for  mayor  for  the  city  of  Louisville  is  an  election  lield 
under  the  laws  of  the  state. 

APPEAL  FROM  LOUISVILLE  CITY  COURT. 

January  17,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  alleged  in  the  indictment  that  an  election  was  held  for  mayor 

■ 

of  the  city  of  Louisville,  in  accordance  with  the  law,  on  the  7th  ot 
December,  1875  J  ^hat  Jacob  and  Baxter  were  candidates  for  the 
office  and  voted  for  as  such ;  that  the  appellee  and  Dehart  did  wag^er 
and  bet  with  George  Bohr  the  sum  of  five  hundred  dollars  that 
Jacob  would  be  elected  mayor  and  receive  more  votes  therefor  than 
Baxter ;  that  said  election  was  held  and  Jacob  elected,  and  the  money 
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tceived  by  the  appellee.  This  constitutes  a  complete  offense  under 
he  statute.  It  was  not  necessary  to  allege  the  reception  of  the 
noney  on  the  part  of  the  appellee.  The  wager  or  bet  on  the  elec- 
ion  subjected  him  to  a  fine  of  one  hundred  dollars,  and  the  allega- 
ion  tliat  the  winner  received  the  money  is  only  required  where  the 
ommonwealth  is  proceeding  by  action  to  recover  from  the  winner 
he  money  or  property  won  by  him. 

The  demurrer  should  therefore  have  been  overruled.  The  statute 
lirects  the  manner  in  which  grand  and  petit  jurors  are  to  be  selected, 
:i:t  if  the  court  should  neglect  this  duty,  or  omit  to  have  jury  com- 
rJssioners  appointed,  the  marshal  of  the  city  court  or  his  deputy, 
;!:e  act  of  the  deputy  being  that  of  the  principal,  is  fully  authorized 
:o  summon  a  grand  jury  under  the  directions  of  the  court.  It  is 
:onceded  that  a  grand  jury  was  empannelled  in  this  case,  and  re- 
turned the  indictment  into  court,  and  now  it  is  proposed  to  show,  in 
rr  kr  to  invalidate  the  proceeding,  that  the  deputy  marshal,  in  effect 
cr^nnized  that  tribunal,  and  not  the  judge;  that  he  summoned  them 
without  the  direction  of  the  judge  and  at  his  own  instance.  This 
c  urt  will  not  presume  or  hear  proof  upon  which  to  base  the  con- 
clusion that  the  court  below  delegated  such  power  to  the  deputy 
marshal  as  indorsed  the  latter  action  by  empannelling  such  a  grand 
iun  as  he  might  see  proper  to  select.  The  record  of  the  court  re- 
cit.'s  that  "the  marshal  of  the  court,  in  obedience  to  an  order  of  the 
^  i:rt,  having  summoned  a  grand  jury."  This  is  conclusive  of  the 
cuestion  made  as  to  the  validity  of  the  indictment;  nor  will  this 
0  urt  go  back  of  this  order  to  see  whether  the  deputy  marshal  was 
a!>o  deputy  clerk  at  the  time  he  says  the  grand  jury  was  summoned 
i-y  him. 

He  was  certainly  acting  as  deputy  marshal  during  that  term,  and 
'A:  orders  of  court  refuted  the  idea  that  the  judge  would  permit 
the  same  man  to  act  both  as  clerk  and  marshal  at  the  same  time  in 
'f.'>  court.  Nor  is  this  inquiry  material,  as  the  court  will  not  dis- 
turb the  indictments  returned  into  court  by  a  grand  jury  regularly 
trr.pannelled,  for  no  other  reason  than  that  the  deputy  marshal  was 
also  proffering  to  act  as  deputy  clerk,  particularly  when  the  record 
>'^ows  that  the  grand  jury  was  summoned  by  the  marshal,  as  ordered 
by  the  court.  Besides,  if  the  testimony  on  this  branch  of  the  case 
constituted  the  defense,  this  court  has  no  power  to  reverse  in  this 
class  of  cases  for  the  reason  that  the  court  below  refused  to  set 
a>i«le  the  indictment.  (See  Sec.  349,  Criminal  Code.)  The  words 
"Circuit  Court"  shall  be  construed  to  mean  any  court  of  similar 
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jurisdiction,  either  criminal,  ordinary  or  equitable.  Sec.  28,  Chap. 
21,  Gen.  Stat.  The  circuit  courts  of  the  state  have  general  jurisdic^ 
tion  to  try  all  such  offenses,  except  in  certain  districts  where  the 
jurisdiction  has  been  taken  from  the  circuit  court  and  vested  in  an- 
other tribunal.  In  the  city  of  Louisville  the  jurisdiction  was  taken 
from  the  circuit  court  and  given  to  the  city  court,  and  the  latter 
tribunal  has  exercised  this  jurisdiction,  exclusive  of  the  circuit  court, 
until  the  passage  of  an  act  by  the  legislature  of  the  state  at  its  last 
session,  restoring  to  the  circuit  court  this  original  exclusive  juris- 
diction at  a  designated  period  not  yet  reached.  (Session  Acts, 
1875- 1876.)  The  judgment  in  the  case  of  the  commonwealth  against 
Stickrod  is,  therefore,  reversed,  and  the  cause  remanded  with  di- 
rections to  overrule  the  demurrer,  and  for  further  proceedings  con- 
sistent with  this  opinion. 

In  the  case  of  Stickrod  against  the  commonwealth,  the  judg- 
ment was  proper  for  the  reasons  already  indicated  in  the  case  of 
the  commonwealth  against  the  same  party;  nor  would  this  court 
have  the  power  to  reverse  the  judgment  if  the  court  below  had 
erred  in  overruling  the  demurrer.  Section  349  of  the  Criminal  Code 
provides  that  this  court  shall  not  reverse  for  any  error  in  overrul- 
ing a  demurrer  or  in  refusing  to  set  aside  an  indictment.  This  ap- 
plies to  indictments  for  misdemeanors. 

It  is  maintained  by  counsel  that  the  statute  imposing  a  penalty 
for  betting  on  elections  does  not  embrace  elections  held  by  mu- 
nicipal corporations.  The  statute  provides  that  "If  any  person  shall 
wager  or  bet  any  sum  of  money  or  other  thing  of  value  upon  any 
election  under  the  constitution  and  laws  of  this  commonwealth,  or 
the  constitution  and  laws  of  the  United  States,  he  shall  forfeit  and 
pay  the  sum  of  one  hundred  dollars,  to  be  recovered  by  indictment 
in  the  circuit  court  of  the  county  where  the  bet  is  made,"  etc.  We 
have  already  shown  why  it  is  the  city  court  has  the  jurisdiction  to 
impose  the  penalty. 

That  the  election  of  a  mayor  for  the  city  of  Louisville  was  an 
election  held  under  the  laws  of  the  state  is  too  plain  for  argument. 
The  city  of  Louisville  is  a  public  corporation,  not  only  subject  to 
the  control  of  the  state  government,  but  a  part  of  the  govemmeDt 
itself.  Such  corporations  are  created  for  public  purposes,  and  their 
action  always  is  subject  to  legislative  control.     The  election  upon 
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which  this  bet  was  made  was  held  under  the  law  of  the  state,  and 
the  appellant  must  suffer  the  penalty.   Judgment  affirmed. 

Iia^an  &  Cornett,  IV.  R.  Kinney,  C.  A.  Gill,  for  appellant. 

Moss,  for  appellee. 


J.  J.  Andrews's  Adm'r,  kt  al.,  v.  John  B.  Dudley's  Assignee. 

Bankruptcy — Claim  Against  Bankrupt. 

One  holding  a  claim  against  a  bankrupt  cannot  purchase  property 
at  the  trustee's  sale  and  credit  the  amount  of  the  purchase  on  his 
claim. 

Claim  Secured  by  Mortgage. 

Where  one  has  a  claim  secured  by  mortgage  against  property  of  a 
bankrupt,  he  may  prove  his  claim  in  the  bankrupt  court,  and  have 
the  property  sold  in  such  manner  as  that  court  might  have  directed. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

January  17,  1877. 

Opinion  by  Judge  Lindsay: 

Although  it  is  alleged  that  Cord  purchased  at  the  assignee's  sale, 
tor  the  sole  purpose  of  ascertaining  the  value  of  the  mortgaged 
property  that  he  might  credit  the  note  against  the  bankrupt  for  that 
!rum,  it  is  also  averred  that  the  assignee  denied  and  repudiated  the 
appellant's  mortgage  lien,  and  instead  of  concurring  with  Cord  in 
this  object,  claimed  and  exercised  the  right  of  selling  the  absolute 
title  to  the  lot,  unencumbered  by  the  lien  herein  asserted.  There 
was.  therefore,  no  contract,  between  Cord  and  the  assignee,  for  the 
state  courts  to  specifically  enforce. 

If  the  mortgage  herein  set  up  was  valid  and  enforceable,  Cord 
might  have  pursued  one  of  the  courses.  He  could  have  agreed 
*"ith  the  assignee  as  to  its  value,  have  taken  the  assignee's  release, 
and  then  presented  and  proved  his  claim  in  the  bankrupt  court  for 
the  unpaid  balance.  If  the  assignee  would  not  agree,  he  could  have 
asserted  his  lien  in  the  bankrupt  court,  and  have  had  the  lot  sold 
in  such  manner  as  that  court  might  have  directed.  Or  he  could 
have  declined  to  appear  in  the  bankrupt  court  altogether,  unless 
forced  into  it  by  the  assignee,  and  instead  thereof  proceeded  to 
foreclose  his  mortgage  in  the  state  courts. 

Sec.  20,  Bankrupt  Act,  and  Second  Nat.  Bfxnk  of  Louisiille  v. 
National  State  Bank  of  New  Jersey,  10  Bush  367. 
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Instead  of  pursuing  one  of  these  courses,  he  has  complicated  hi 
rights  by  purchasing  at  the  assignee's  sale.  Until  this  purchase  ij 
cancelled  he  cannot  ask  to  have  the  mortgage  enforced,  and  if  h< 
desires  to  have  the  amount  of  his  bid  credited  on  this  note  he  holds 
against  the  estate  of  the  bankrupt,  he  must  get  that  relief  at  the 
hands  of  the  bankrupt  court  which  has  undertaken  to,  and  is  now 
engaged  in  administering  the  assets  in  the  hands  of  its  officer,  the 
assignee. 

This  is  a  question  with  which  the  state  courts  will  not  interfere 
even  with  the  consent  of  the  assignee. 

Judgment  affirmed. 

IV,  H.  Cord,  for  appellants.    L.  B.  Cox,  for  appellee. 


Eliza  Cochran,  et  al.,  v.  Robert  Triplett's  Ex'rs. 

Infants — Judgment  for  Sale  of  Real  Estate. 

When  process  Issued  against  the  minor  children  of  a  named  per- 
son, and  there  Is  a  return  showing  service  upon  infants  named  as 
the  children  of  such  person,  and  a  guardian  ad  litem  is  appointed  and 
answers  for  such  minors,  a  Judgment  ordering  the  sale  of  their  real 
estate  may  be  legally  entered. 

Sale  of  More  Real  Estate  Than  Necessary. 

When  a  sale  of  slightly  more  of  a  lot  of  real  estate  than  was  neces- 
sary to  pay  the  debt,  interest  and  costs,  is  made,  it  is  at  most  but  an 
irregularity  and  will  not  render  the  judgment  or  sale  void. 


APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

January  17,  1877. 

Opinion  by  Judge  Cofer: 

The  appellants  did  not  allege  that  the  two  children  of  Mrs. 
Cochran,  in  being  when  Stout's  suit  was  commenced,  were  not 
served  with  process,  but  on  the  contrary,  by  a  clear  implication, 
admit  that  they  were  served.  They  do  not  complain  in  the  petition 
that  the  judgment  in  that  suit  was  void,  except  on  the  grounds  that 
"the  process  had  not  been  served  a  sufficient  length  of  time  before 
the  guardian  ad  litem  was  appointed,  and  because  the  decree  ordered 
the  sale  of  the  whole  lot,  being  more  than  was  necessary  for  the  pay- 
ment of  the  debt,  interest  and  costs,  and  because  said  decree  was 
obtained  by  fraud."  That  was  certainly  an  admission  that  process 
was  served,  and  did  not  raise  the  question  whether  the  then  infant 
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cestui  que  trust  were  made  parties  or  served  with  process;  and 
as  no  such  issue  was  raised  by  the  pleadings,  we  need  not  decide 
it  If  the  record  of  that  suit  had  not  been  set  up  by  the  appellants, 
and  the  appellees  had  set  it  up  in  their  defense,  they  might  have 
been  required  to  show  that  the  parties  were  before  the  court;  but 
even  in  that  case  we  incline  to  the  opinion  that  after  such  lapse  of 
time  the  recital  in  the  judgment  that  they  had  been  served  with 
process  would  be  sufficient,  without  actually  producing  the  process 
and  the  officer's  return  thereon. 

The  infant  defendants  in  that  case  were  described  as  the  children 
of  Eliza  Cochran,  wife  of  James  Cochran,  and  although  their  Chris- 
tian names  were  not  given,  we  think  it  ought  to  be  presumed  that 
the  process  which  is  returned  "executed"  was  served  upon  the 
proper  persons,  and  that  if  it  had  been  alleged  in  this  case  that  they 
vrere  not  served  the  record  would  be  held  sufficient  to  show  that 
they  were  before  the  court. 

Although  John  Qay  had  not  signified  his  acceptance  of  the  trust 
when  he  was  served  with  process,  he  did  so  afterwards  and  before 
judgment  was  rendered,  and  he  being  before  the  court,  the  court  had 
jurisdiction  to  decree  a  sale.  The  sale  of  more  of  the  lot  than  was 
necessary  to  pay  the  debt,  interest  and  cost,  was  at  most  but  an 
irreji^larity,  and  did  not  render  the  judgment  or  sale  void.  Daw- 
son v,  Litsey,  10  Bush  408.  The  small  excess  of  the  price  for 
\\hich  the  lots  sold,  over  and  above  the  debts,  interest  and  cost, 
was  due  to  Qary,  trustee,  and  so  much  of  this  action  as  sought 
to  recover  that  balance  was  barred  by  the  act  of  limitations,  which 
v.as  pleaded. 
The  judgment  must  be  affirmed. 
G.  W.  Jolly,  for  appellants,    W.  W.  Sweeney,  for  appellees. 


Henry  D.  Boswell  v,  W.  F.  Miller. 

Arbitration — Contents  of  Petition. 

The  terms  of  a  submission  to  arbitration  should  be  stated  In  the 
plaintifTs  petition,  to  enable  the  court  trying  the  action  on  the  award 
to  see  whether  the  arbitrators  have  decided  matters  not  submitted  to 
them. 

Petition  on  Award. 

A  petition  on  an  award  should  set  out  so  much  of  the  terms  of  sub- 
mission, with  sufficient  certainty,  as  to  show  that  the  award  made  is 
within  the  terms  of  submission,  and  when  it  fails  to  so  state,  it  will 
be  held  insufficient. 
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APPEAL  FROM  OHIO  CIRCUIT  COURT. 
January  18,  1877. 

Opinion  by  Judge  Elliott  : 

It  seems  to  us  that  the  petition  of  the  appellant  fails  to  state  the 
matters  and  things  which  were  submitted  by  him  and  the  appellee 
to  arbitration,  and  in  regard  to  which  they  agreed  to  a  settlement  by 
award.  The  terms  of  a  submission  to  arbitration  should  be  stated 
in  the  plaintiff's  petition  to  enable  the  court  trying  the  action  on 
the  award  to  see  whether  the  arbitrators  have  decided  matters  not 
submitted  to  them  by  the  parties ;  for  if  they  do,  their  decision  as  to 
those  matters  does  not  bind  the  parties  to  the  submission. 

The  terms  of  the  submission  are  copied  into  this  record,  and  also 
the  award,  and  it  seems  that  by  the  term  of  the  submission  the  arbi- 
trators had  no  power  to  settle  the  private  accounts  between  the 
parties.  The  terms  of  the  submission  directed  them  to  "decide  the 
controversy  between  W.  F.  Miller  and  H.  D.  Boswell,  relative  to  a 
tract  of  land  in  Ohio  county  now  occupied  by  A.  H.  Wright,''  and 
had  the  terms  of  submission  been  set  out  the  court  could  have  seen 
whether  the  award  properly  responded  to  them. 

We  are  of  the  opinion  that  the  pleader,  when  he  sues  on  an  au'ard, 
should  set  out  so  much  of  the  terms  of  submission,  and  with  suffi- 
cient certainty,  as  to  show  that  the  award  made  by  the  arbitrators 
is  within  the  terms  of  submission,  or,  in  other  words,  that  the  arbi- 
trators have  authority,  by  virtue  of  the  submission,  to  make  the 
award  which  is  returned.  The  petition  of  the  appellant  fails  f) 
state  what  matters  were  submitted  to  the  arbitrators,  and  he  makes 
no  general  allegation  that  the  arbitrators  had  full  power  and  au- 
thority by  the  terms  of  the  submission  to  make  and  return  the  award 
upon  which  his  action  was  brought.  His  petition  is  indefinite  as 
to  the  terms  of  submission,  and  also  as  to  the  award,  and  is  too 
vague  and  uncertain  in  its  averments. 

Wherefore  the  judgment  sustaining  a  demurrer  to  it  is  affirmed. 

Walker  &  Hubbard,  for  appellant, 

M.  Henry  &  Hill,  for  appellee. 
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Commonwealth  v,  ^Iary  Compton. 

Criminal  Law — Indictment. 

An  indictment  under  Sec.  8,  Art.  28,  Chap.  29,  Gen.  Stat.,  is  sufficient 
which  charges  the  defendant  with  unlawfully  and  wilfully  cutting 
and  pealing  a  lot  of  fruit  trees,  ornamental  trees  and  shrubs  standing 
on  the  land  of  Arch  Borders,  and  being  his  property,  the  Indictment 
a^so  stating  that  the  trees,  etc.,  cut  and  pealed  were  injured  and 
killed  by  the  acts  of  appellee. 

APPEAL  FROM  LAWRENCE  CRIMINAL  COURT. 

January  19,  1877. 

Opinion  by  Judge  Elliott  : 

This  was  an  indictment  of  the  Lawrence  Criminal  Court  against 
the  appellee,  charging  her  with  unlawfully  and  wilfully  cutting  and 
peeling  a  lot  of  fruit  trees,  ornamental  trees  and  shrubs  standing  on 
the  land  of  Arch  Borders,  and  being  his  property.  The  indictment 
states  that  the  trees,  etc.,  cut  and  peeled,  were  injured  and  killed  by 
the  acts  of  the  appellee. 

The  appellee's  demurrer  to  the  indictment  was  sustained,  and  the 
indictment  dismissed,  and  the  commonwealth  has  appealed.  This 
indictinent  w^as  found  for  a  supposed  violation  of  Sec.  8,  Art.  28, 
Cnap.  29,  Gen.  Stat.,  which  is  as  follows : 

If  any  person  shall  wilfully  and  unlawfully  cut  down  or  destroy 
by  belting,  topping,  or  otherwise,  any  fruit  or  shade  trees  of  another, 
or  quarry  stone  on  the  land,  pull  down  or  open  fences  or  gate, 
destroy  or  injure  the  vegetables,  trees  or  shrubbery  of  any  other 
person,  he  shall  be  fined  not  less  than  five  nor  more  than  five 
hundred  dollars.  It  seems  to  us  that  the  indictment  states  all  that 
the  statute  requires  to  make  out  a  complete  public  offense. 

It  charges  the  wilful  and  unlawful  cutting  the  trees  and  states  to 
whom  the  property  belonged,  and  the  injury  done,  in  apt  language, 
and  we  are  of  opinion  that  the  court  erred  in  sustaining  the 
demurrer  and  dismissing  the  indictment. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  herewith. 

A.  J.  Anxir,  for  appellant,    L.  E.  Moss,  for  appellee. 
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JOHANA  O'SULLIVAN,  ET  AL.,  V,  WiLLIAM  HeFFMAN's  Adm'r,  ET  At 

Husband  and  Wife — Redemption  of  Real  Estate. 

Where  an  attorney  in  good  faith  redeems  the  property  of  his  cU 
ents  from  sale,  under  an  agreement  from  the  husband  (client)  thai 
the  attorney  will  deed  the  same  to  the  wife,  when  the  charges  of  re 
demption  are  fully  paid,  if  the  wife  refuses  to  take  conveyance  th« 
husband  may  do  so  by  repaying  the  attorney  th^  redemption  monei 
and  expenses.  If  the  husband  fail  to  make  such  payments  the  reai 
estate  may  be  ordered  sold  to  pay  such  charges. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

January  19,  1877. 

Opinion  by  Judge  Cofer: 

It  is  conceded  that  the  petition  and  amended  petition  filed  before 
the  judgment  was  rendered  were  defective,  and  it  is  also  conceded 
that  the  heirs  of  HeflFman  were  necessary  parties  to  a  suit  for  the 
specific  enforcement  of  the  contract.  It  results,  therefore,  that  upon 
the  record  as  it  then  stood  that  judgment  was  clearly  erroneous,  and 
it  could  not  be  rendered  regular  and  be  purgev'  of  those  errors  bv 
subsequent  proceedings.  The  appellants  have  a  clear  right  to  have 
that  judgment  reversed,  and  as  there  has  been  no  subsequent  judg- 
ment on  the  supplemental  proceedings  except  to  describe  the  prop- 
erty to  be  sold,  the  reversal  of  the  judgment  rendered  before  the 
heirs  of  Heffman  were  made  parties  will  open  the  whole  case  just 
as  if  no  judgment  had  ever  been  rendered. 

But  as  the  case  seems  to  have  been  fully  prepared  by  the  answer 
of  O'Sullivan  and  wife,  we  may  properly  dispose  of  some  of  the 
questions  affecting  the  merits  of  the  case. 

The  claim  to  a  homestead  is  without  foundation.  The  appellants 
cannot  be  heard  to  say  that  they  were  ignorant,  in  1872,  of  the 
homestead  law  enacted  in  1866.  Nor  was  the  conveyance  of  O'Sulli- 
van  and  wife,  or  the  sheriff's  deed,  procured  by  fraud,  or  by  the 
suppression  of  the  truth.  It  is  clear  not  only  that  O'Sullivan  under- 
stood all  the  facts,  but  that  Heffman  redeemed  the  property,  at 
his  instance  and  for  his  benefit,  and  then  obligated  himself  to  convey 
the  whole  property  to  Mrs.  O'Sullivan  upon  the  pa\Tnent  of  the 
money  paid  for  the  redemption,  his  (Heffman's)  debt,  and  the  costs, 
legal  and  extraordinary,  of  compelling  payment  in  the  event  he  was 
forced  to  resort  to  legal  proceedings  to  obtain  repayment  of  the 
money  advanced  to  redeem  the  property.  O'SuUivan  and  his  wife 
both  testified,  but  neither  proved  or  even  pretended  to  state  a  single 
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fact  tending  in  the  remotest  degree  to  show  that  they  had  been 
overreached  or  defrauded  by  any  one. 

Mrs.  O'SuUivan  is  a  married  woman  and  cannot  be  compelled  to 
accq)t  title  to  the  property;  and  as  she  pleads  and  relies  upon  her 
coverture  in  avoidance  of  the  contract,  the  contract  may  be  rescinded 
if  she  insists  upon  it,  and  the  bond  to  her  may  be  cancelled.  But 
there  are  no  grounds  upon  which  to  cancel  the  sheriff's  deed  or 
the  deed  of  confirmation  executed  by  her  and  her  husband.  Counsel 
are  mistaken  in  saying  the  deed  of  O'Sullivan  and  wife  was  with- 
out consideration.  Heffman  redeemed  th€  land  at  O'Sullivan's  in- 
stance and  accepted  the  conveyance,  and  agreed  to  convey  the  prop- 
erty to  Mrs.  O'SulUvan  upon  the  payment  of  the  note  for  the  amount 
of  the  redemption  money  and  HefTman's  debt ;  and  the  refusal  of 
Mrs.  O'SuUivan  to  accept  the  deed  cannot  affect  Heff man's  rights 
or  retract  so  as  to  destroy  the  consideration  for  the  deed.  But  if 
-Mrs.  O'Sullivan  will  not  accept  the  deed,  then  her  right  will  devolve 
on  her  husband,  through  whom  she  derived  it,  and  he  will  have  a 
right  to  pay  the  debt  and  receive  a  deed,  and  if  he  does  not  pay  it 
before  the  case  is  reached  and  ready  for  trial,  there  should  be  a 
judgment  to  sell  the  property,  or  so  much  of  it  as  will  pay  the  debt, 
interest  and  costs. 

This  is  not  an  ordinary  case  of  an  agreement  to  pay  an  attorney's 
fee.  The  transaction  was  made  solely  for  the  benefit  of  the  appel- 
lants. The  title  to  the  property  was  vested  in  Heffman  in  order 
that  he  might  convey  it  to  Mrs.  O'Sullivan,  and  it  was  agreed  that 
as  consideration  for  the  property  they  would  pay  $1,556.10,  and  an 
additional  sum  of  $50,  attorney's  fee,  in  the  event  the  payment  of 
the  note  had  to  be  coerced.  The  attorney's  fee  is  a  part  of  the 
consideration  agreed  to  be  paid  for  the  property,  and  payment  may 
be  enforced  upon  the  same  principle  upon  which  more  than  the  legal 
rate  of  interest  may  be  collected  when  it  is  a  part  of  the  price  of 
property,  and  not  payment  for  .the  loan  or  forbearance  of  money. 
ToM^ey  V,  Robinson,  1  Met.  663 ;  Boswell  v,  Clarkson,  i  J.  J.  Marsh. 
47- 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

/.  W.  Gorin,  A,  Duvall,  J.  L.  Scott,  for  appellants. 
Iron  Julian  and  H.  T.  Clark,  for  appellees. 
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William  N.  G.  Barrow  i\  Henry  Elkins,  et  al. 

Suit  by  Creditor  to  Set  Aside  Conveyance  of  Real  Estate. 

Where  the  father  buys  real  estate  as  agent  of  his  son,  and  tbe  so 
furnishes  the  money  with  which  the  purchase  Is  made,  and  coi 
veyance  is  made  to  the  son,  such  conveyance  cannot  be  set  aside  a 
the  suit  of  the  father's  creditor. 

APPEAL  FROM  WOLF  CIRCUIT  COURT. 
January  20,  1877. 

Opinion  by  Judge  Pryor  : 

The  petition  of  Henry  Elkins,  Jr.,  was  evidently  treated  by  al 
the  parties  in  the  court  below  as  his  answer,  and  upon  the  assertion 
of  his  claim  proof  was  taken  as  to  the  purchase  of  the  land  madi 
by  his  father. 

This  purchase  bofh  father  and  son  swear  was  made  by  the  former, 
as  his  son's  agent,  and  the  money  or  property  paid  for  the  land 
belonged  to  the  son.    There  are  some  circumstances  in  the  case  to 
some  extent  conflicting  with  their  statements,  but  not  of  sufficient 
importance  to  authorize  the  conclusion  that  both  father  and  son  had 
deliberately  made  statements  as  to  the  ownership  of  the  land  they 
knew  at  the  time  to  be  false.    The  strongest  circumstance  in  the 
case  against  the  claim  of  Elkins,  the  younger,  is  that  he  failed  to  list 
this  land  with  the  assessor  as  belonging  to  him.    This  is  explained, 
however,  by  both  of  these  parties.     They  say  that  as  the  father 
was  living  on  the  land  and  enjoying  its  use,  that  it  was  agreed 
between  the  two  that  the  father  should  list  it  and  pay  the  taxes, 
which  he  seems  to  have  done,  and  while  suspicion  might  attach  to 
this  singular  agreement,  the  assessor  is  called  on  by  the  appellant, 
and  he  says  that  at  the  time  he  applied  to  the  son  to  list  his  property, 
he  was  told  by  him  that  he  owned  this  land,  but  that  his  father 
agreed  to  pay  the  taxes  upon  it.     So  there  was  no  concealment  in 
regard  to  the  matter,  and  although  the  son  was  endangering  his 
title  by  such  an  arrangement,  the'  proof  of  the  assessor  indicates 
clearly  that  this  agreement  must  have  been  made  in  good  faith  and 
with  no  view  of  defrauding  creditors.    If  there  were  no  petition  by 
the  son,  the  proof  showing  that  he  was  the  owner  of  the  land,  the 
chancellor  would  have  refused  to  subject  it  to  the  payment  of  the 
father's  debts  without  bringing  him  before  the  court.    He  was  evi- 
dently in  court,  and  the  pleading  by  which  he  asserted  his  claim 
treated  as  forming  an  issue  between  the  parties. 

Judgment  afHrmed. 

William  L,  Hurst,  for  appellant. 
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Bex  Baxter,  Ex'r,  v.  W.  Anderson,  of  color. 

Wills — Rale  of  Construction. 

It  is  a  universal  rule  of  construction  that  a  legatee  cannot  hold 
against  a  will  and  also  take  under  it. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

January  20,  1877. 

Opinion  by  Judge  Lindsay: 

This  case  differs  materially  from  that  of  Ncely  v.  Merritt,  9  Bush 
34' >.  Here  the  appellee  was  not  to  become  free  until  the  death  of  Mrs. 
Baxter.  In  the  meantime  she  was  to  hold  and  own  him,  and  to  re- 
ceive the  proceeds  of  his  labor.  Again,  the  amount  of  money  set 
apart  to  be  used  in  sending  him  out  of  Kentucky  was  not  to  be  the 
:'n..ceeds  of  his  labor,  whilst  temporarily  held  in  a  state  of  pupilage. 
Ii  was  to  be  paid  out  of  the  estate  of  the  testator.  By  the  will  of  the 
te-iator,  Anderson  would  have  been  entitled  to  his  freedom  in  1874. 
I'p  to  that  time,  by  the  provisions  of  that  instrument,  he  owed  service 
tc  Mrs.  Baxter,  or  to  the  party  to  whom  she  permitted  him  to  be 
^'Vjnd.  He  claimed  his  freedom  under  the  thirteenth  amendment  to 
:he  Federal  Constitution,  and  against  the  will.  He  now  claims  his 
legacy  under  the  will. 

It  is  a  universal  rule  of  construction  that  a  legatee  cannot  hold 
against  a  will,  and  also  take  under  it.  The  demurrer  to  the  appel- 
lant's answer  should  have  been  overruled. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

/.  Barbour,  for  appellant,    Webb  &  Waterson,  for  appellee. 


Peggy  J.  Jones  z\  Jo  Jones's  Adm'r. 

Contract  of  Separation  Between  Husband  and  Wife. 

Where  no  cause  for  a  divorce  is  shown  to  exist,  if  a  husband  hires 
his  wife  to  leave  him  she  cannot  recover  the  price  agreed  to  be  paid 
unless  there  was  some  other  cause  for  the  separation,  for  this  would 
he  against  public  policy. 
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APPEAL  FROM  CALDWELL  CIRCUIT  COURT. 

January  23,  1877. 

Opinion  by  Judge  Elliott  : 

Appellant  and  Jo  Jones,  the  appellee's  intestate,  were  married  h 
1864  and  lived  together  apparently  with  much  affection  for  eac) 
other  for  about  ten  years.  In  1874  they  concluded  to  separate 
and  Jo  Jones  called  in  two  of  their  neighbors  to  witness  the  contrac 
between  them  by  which  they  agreed  to  divide  their  estate  and  t< 
separate  and  live  no  more  together  as  man  and  wife. 

By  this  agreement  appellant  was  to  receive  all  the  property  sh< 
brought  to  the  husband's  possession  on  the  marriage,  and  one-hal] 
of  all  the  household  and  kitchen  furniture  that  had  been  accumulated 
during  the  marriage,  and  appellant  was  not  to  defend  a  divorce 
to  be  brought  by  her  husband.  In  pursuance  of  this  agreement  they 
did  separate  and  ceased  to  live  together  ever  afterwards. 

In  about  one  year  after  the  separation  Jo  Jones  departed  this 
life  and  appellee  was  appointed  his  administrator,  and  the  appellant 
demanded  the  property  which  she  considered  due  her  under  the  con- 
tract ;  and  on  refusal  of  the  appellee  to  deliver  it  to  her,  she  brought 
this  suit,  and  having  been  unsuccessful  in  the  court  below,  she  lias 
appealed. 

There  can  be  no  doubt  that  where  there  is  such  cause  for  imme- 
diate separation  of  a  man  and  wife  as  would  authorize  a  divorce  from 
bed  and  board,  or  a  final  divorce  from  each  other,  a  contract  of  the 
husband  with  his  wife,  such  as  the  one  set  up  by  appellant,  would 
be  enforced  in  a  court  of  equity  against  him  if  living,  or  his  repre- 
sentative if  dead.  But  this  contract  cannot  be  enforced  for  two 
reasons;  the  first  is  that  there  is  no  evidence  that  there  was  any 
cause  for  this  divorce,  or  that  it  was  induced  by  any  other  motive 
except  the  property  which  was  promised  appellant  by  her  husband. 

If  a  husband  hires  his  wife  to  leave  him  she  cannot  recover  the 
price  agreed  to  be  paid,  unless  there  was  some  other  cause  for  the 
separation,  for  this  would  be  against  public  policy  and  tend  to  throw 
reproach  on  the  marital  relation.  But  as  a  part  of  the  agreement 
of  separation  between  appellant  and  her  husband  she  was  not  to 
defend  a  divorce  suit  to  be  afterwards  brought  by  him  against  her, 
and  as  this  was  against  public  policy  it  rendered  the  whole  contract 
and  agreement  between  the  parties  void. 

Wherefore  the  judgment  of  the  court  below  is  afHrmed. 

G.  W.  Duvall,  for  appellant.    T.  /.  Morrow,  for  appellee. 
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John  E.  Anderson  v,  J.  J.  Miller. 

Husband  and  Wife— WiUs. 

Where,  in  a  will  in  which  the  wife  is  given  the  right  to  sell  and 
dispose  of  property  and  reinvest  the  proceeds  as  she  may  see  proper, 
the  language  has  no  doubtful  meaning,  she  may  sell  such  property, 
and  the  purchaser  thereof  cannot  be  defeated  in  his  title  by  children 
of  such,  widow,  under  a  claim  that  her  right  is  only  to  sell  a  life  es- 
laie  in  such  property. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

January  23,  1877. 

Opinion  by  Judge  Pryor  : 

To  restrict  the  wife  in  her  right  to  alienate  the  land  devised,  by 
limiting  it  to  a  life  estate  or  what  interest  she  may  be  adjudged  to 
have  in  it,  would  be  to  defeat  the  manifest  intention  of  the  testator. 

The  evident  purpose  of  the  devisor  was  to  invest  the  wife  with 
the  power  to  sell  and  invest,  and  also  to  devise,  if  she  saw  proper, 
the  whole  estate,  and  to  place  this  right  of  alienation  exclusively 
with  her  by  declaring  it  separate  estate,  and  permitting  her  to  con- 
trol the  property  independently  of  her  husband.  It  is  unnecessary 
to  determine  the  extent  of  the  wife's  interest  by  reason  of  this  unlim- 
ited power  over  the  property  devised.  It  is  sufficient  to  say  that 
the  right  to  alienate  and  devise  the  estate  is  given  to  Mrs.  Miller 
in  express  words.  No  implication  or  inference  is  required  to  be 
indulged  in  for  the  purpose  of  ascertaining  the  testator's  intent; 
it  is  declared  upon  the  face  of  the  will  that  she  shall  have  "the  right 
to  sell  and  dispose  of  the  same,  and  reinvest  the  proceeds  in  whole  or 
in  part  just  as  she  may  see  proper,  and  that  she  shall  have  power  to 
dispose  of  said  property  in  part  or  in  whole  by  last  will  and  testa- 
ment" 

This  language  has  no  doubtful  meaning,  and  will  admit  of  no 
other  construction  than  that  given  it  by  the  court  below.  The  pur- 
chaser has  acquired  a  good  title  as  against  any  claim  to  this  estate 
by  Mrs.  Miller's  children  under  the  will  before  us. 

The  judgment  below  is  affirmed, 

W,  D.  Boswell,  for  appellant, 

G.  IV.  Craddock,  Frank  Waters,  for  appellee. 
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Fred  Kackler  v.  Ebersole  &  Glasscock. 

Promissory  Note— Answer. 

An  answer  to  a  complaint  to  collect  a  promissory  note  Is  insuffi- 
cient, which  admits  that  the  defendant  executed  the  note  sued  on, 
but  that  it  was  executed  through  a  mistake  and  a  lack  of  knowledge 
of  the  true  amount  of  his  indebtedness  to  plaintift,  and  that  said  note 
was  executed  for  at  least  $57  too  much,  but  does  not  state  how  the 
mistake  occurred. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

January  24,  1877. 

Opinion  by  Judge  Elliott: 

To  a  suit  by  the  appellees  on  a  note  for  $553.65,  the  appellant 
answered  that  he  executed  the  note  sued  on,  but  that  it  was  executed 
through  a  mistake  and  a  lack  of  knowledge  of  the  true  amount  of 
his  indebtedness  to  appellees,  that  said  note  was  executed  for  at  least 
$57  too  much,  and  for  a  barrel  of  whiskey  and  box  of  tobacco  which 
appellant  never  received  from  appellees,  but  which  through  mistake 
was  embraced  in  the  note  sued  on. 

After  the  filing  of  appellant's  answer  the  cause  was  transferred 
to  equity,  judgment  having  gone  for  the  amount  uncontroverted,  and 
on  final  hearing  judgment  was  rendered  in  appellees'  favor  for  the 
$57  which  had  been  controverted  by  appellant's  answer. 

We  do  not  regard  the  answer  as  sufficiently  setting  up  even  a 
partial  offense.  In  it  appellant  states  that  the  note  sued  on  was 
executed  for  "$57  too  much,"  but  he  does  not  state  how  the  mistake 
occurred  or  in  what  it  consisted,  and  then  says  "and  for  a  barrel  of 
whiskey  which  appellant  never  received  from  appellees,  but  which 
through  mistake  was  embraced  in  the  note  sued  on."  There  is  no 
allegation  that  the  note  was  executed  in  part  consideration  of  a  bar- 
rel of  whiskey  and  box  of  tobacco  which  were  to  be  afterwards  de- 
livered, but  which  appellees  had  failed  to  deliver,  nor  is  it  stated 
what  the  barrel  of  whiskey  and  box  of  tobacco  were  worth.  The 
answer  is  certainly  too  indefinite  to  be  a  good  defense  of  mistake  in 
the  execution  of  a  note,  the  execution  of  which  is  not  denied.  But 
if  the  answer  amounts  to  anything,  it  is  that  appellant  owes  all  the 
note  except  $57,  for  as  there  was  no  consideration  for  the  $57  the 
same  ought  to  be  deducted  from  the  note  and  judgment  go  for  the 
balance  by  reason  of  a  mistake  in  the  execution  of  the  note.  A  par- 
tial failure  of  consideration,  which  is  the  result  of  a  mistake  as  to 
what  is  really  due  the  obligee  in  a  note  at  the  time  of  its  execution, 
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is  only  a  matter  of  defense,  and  as  this  is  all  the  answer  amounted 
to  the  judgment  is  affirmed. 
TF.  H.  Cord,  for  appellant.    E.  C.  Phister,  for  appellees. 


William  Stotts  v.  Samuel  Cundiff,  et  al. 

Wills— Convejrance  for  Life  With  Power  to  SelL 

Where  by  a  will  the  wife  is  given  property  for  life,  with  power  to 
sell,  and  she  dies  after  reeeivlng  the  property  without  selling  it,  at 
her  death  her  heirs  will  inherit  no  part  of  such  property,  but  it  will 
descend  to  the  heirs  of  the  testator. 

APPEAL.  FROM  PULA&KI  CIRCUIT  COURT. 

January  24,  1877. 

Opinion  by  Judge  Elliott: 

On  the  i6th  of  June,  1872,  M.  V.  Cundiff  made  and  published  the 
following  last  will  and  testament,  to  wit :  "I,  M.  V.  Cundiff,  being  of 
sound  mind  and  disposing  memory,  knowing  the  uncertainty  of  life  * 
and  the  certainty  of  death,  make  this  my  last  will  and  testament : 
After  the  discharge  of  all  my  just  debts  I  want  all  of  my  real  and 
personal  property  to  go  to  my  wife,  Louisa  Cundiff,  her  natural  life, 
to  be  used  and  disposed  of  as  she  may  see  fit." 

This  will  was  probated  in  the  Pulaski  County  Court  in  a  few  days 
after  it  was  made ;  and  shortly  after  the  death  of  the  testator  the 
principal  devisee,  Louisa  Cundiff,  departed  this  life.  The  admin- 
istrators of  M.  V.  Cundiff  sued  the  administrators  of  Louisa  Cun- 
fiiff  for  a  settlement  of  the  estate  of  M.  V.  Cundiff,  and  charging 
that  all  the  personal  property  of  M.  V.  Cundiff  which  had  not 
been  disposed  of  in  her  lifetime  by  Mrs.  Louisa  Cundiff  belonged 
to  them  as  administrators  of  M.  V.  Cundiff,  and  asked  for  judgment, 
etc. 

During  the  progress  of  this  suit  the  present  appellant  filed  his 
petition  and  asked  to  be  made  a  party,  and  in  his  answer  alleges  that 
he  is  the  only  brother  of  Louisa  Cundiff,  who  died  without  children, 
and  as  such  he  is  entitled  to  all  the  estate  bequeathed  and  devised  to 
her  by  her  husband,  M.  V.  Cundiff.  He  also  charges  that  his  sister, 
Mrs.  Louisa  Cundiff,  was  made  the  absolute  owner  of  the  property 
of  her  deceased  husband  by  virtue  of  his  will,  and  that  on  her  death 
it  descended  to  him  as  next  of  kin. 

The  will  of  M.  V.  Cundiff  limits  the  property  devised  to  the  life 
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of  his  wife,  with  power  to  dispose  thereof  as  she  might,  whilst  living, 
see  fit,  and  as  she  failed  to  exercise  the  power  by  disposing  of  it  be- 
fore her  death  we  are  of  opinion  that  at  the  death  of  Mrs.  Cundiff 
the  estate  of  M.  V.  Cundiff  descended  to  his  heirs,  subject  to  the 
payment  of  his  debts. 

Wherefore  the  judgment  is  affirmed. 

IV.  H.  Fetters,  A.  J.  James,  for  appellant. 

T.  Z.  Morrow,  for  appellees. 


John  M.  Bell  v.  Elizabeth  Rogers,  et  al. 

Marriage — E£fect  on  Wife's  Property. 

A  husband  who  receives  an  estate  by  his  marriage  is  legally  bound 
to  pay  the  debts  of  his  wife  existing  at  the  date  of  the  marriage. 

Property  of  Married  Woman. 

A  married  woman  may  give  property  to  her  mother  with  the  eon- 
sent  of  her  husband. 

Consent  of  Husband. 

Where  a  wife  is  dangerously  111,  and  in  view  of  a  dissolution  hands 
a  note  owned  by  her  to  her  mother,  and  when  her  husband  afterwards 
comes  into  the  room,  she  tells  him  what  she  has  done  and  he  makes 
no  reply,  his  silence  under  such  circumstances  will  not  be  construed 
into  a  consent  on  his  part  to  such  gift 

APPEAL  FROM  BATH  COURT  OF  COMMON  PLEAS. 

January  24,  1877. 

Opinion  by  Judge  Lindsay: 

There  is  no  doubt  that  John  M.  Bell  received  a  considerable  estate 
by  his  marriage,  and  that  he  is  bound  to  pay  the  debts  or  liabilities 
of  his  wife  to  an  extent  greatly  exceeding  the  amount  of  the  note 
sued  on,  if  there  existed  any  such  debts  or  liabilities  at  the  time  of 
his  marriage.  If  the  father  of  Bell's  wife  was  indebted  to  the 
testatrix,  Lydia  L.  Boyd,  then  Mrs.  Bell  was  under  legal  obligations 
to  satisfy  such  indebtedness,  as  the  proof  shows,  because  of  the 
reception  by  her,  as  heir  at  law,  of  sufficient  estate  to  enable  her 
to  discharge  that  obligation. 

But  Bell  swears  positively  that  when  he  and  his  wife  executed  the 
note  to  Mrs.  Boyd,  the  latter  told  them  each  that  the  note  was  not 
to  be  collected,  but  was  to  be  held  to  evidence  the  amount  of  the 
advancements  with  which  Mrs.  Bell  was  to  be  charged.    This  state- 
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n:ent  accords  with  the  material  probabilities  of  the  case,  and  at  the 
ven-  start  it  is  doubtful  whether  the  rebutting  proof  relied  on  by 
the  appellees  is  sufficient  to  overcome  the  direct  and  positive  evi- 
dence of  Bell.  If  Bell  was  induced  to  execute  the  note  to  evidence  an 
advancement,  instead  of  a  debt,  the  subsequent  action  of  the  testa- 
trix in  making  her  will  could  not  create  an  enforceable  liability  upon 
his  part.    But  we  waive  the  further  consideration  of  that  question. 

By  the  provisions  of  the  will  Mrs.  Bell  became  entitled  to  this 
note,  to  be  held  and  owned  by  her,  strictly  as  separate  estate,  with 
["ijwer  to  dispose  of  it  by  will  or  otherwise.  She  did  not  attempt  to 
dispose  of  it  by  will.  Being  separate  estate,  she  was  denied  the 
power  of  disposing  of  it,  either  with  or  without  the  consent  of  her 
'usband,  by  Sec.  17,  Art.  4,  Chap.  47,  Rev.  Stat.,  but  was  authorized 
to  do  so  with  the  consent  of  the  donor  or  his  personal  representative. 

By  the  act  of  February  13,  1866  (Myer's  Suppl.  738)  the  power  of 
alienation  was  enlarged,  the  consent  of  the  husband  being  sufficient 
when,  as  in  this  case,  there  was  an  express  power  in  the  will  creating 
the  estate.  By  the  act  of  January  16,  1868  (I  Sess.  Act,  1867-8,  p.  5), 
such  estate  was  put  upon  the  same  footing,  so  far  as  the  power  of 
alienation  was  concerned,  with  general  estate,  when  there  was  no 
intervening  trustee,  and  no  restriction  on  the  power  of  alienation 
in  the  instrument  creating  the  estate.  Hence,  under  the  law  in 
force  prior  to  December  i,  1873,  M^s.  Bell  had  the  legal  right  to 
^ve  this  note  to  her  mother,  either  with  the  consent  of  the  personal 
representative  of  her  grandmother,  or  with  the  consent  of  her 
husband. 

It  is  not  averred  in  the  petition,  in  this  case,  that  the  consent  of 
the  personal  representative  of  the  grandfather  and  testatrix  was 
procured,  at  or  before  Mrs.  Bell  made  the  alleged  gift.  It  is 
charged  that  John  M.  Bell,  the  husband,  did  give  his  consent,  and 
this  allegation  Bell  expressly  denies. 

The  proof  is,  that  after  the  note  had  been  passed  by  Mrs.  Bell 
to  her  mother,  her  husband  came  into  the  room,  and  she  told  him 
what  she  had  done,  and  he  made  no  reply,  and  from  his  silence  we 
are  asked  to  infer  or  imply  his  consent.  It  must  be  considered  that 
at  this  time  Mrs.  Bell  was  dangerously  ill,  so  much  so  that  she  was 
preparing  for  speedy  dissolution,  and  that  her  friends  entertained 
no  hopes  for  her  recovery,  some  of  them  expecting  her  to  live 
not  exceeding  a  day  or  two.  Under  such  circumstances  common 
humanity  forbade  the  husband  to  deny,  in  open  and  express  terms. 
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his  consent  to  an  act  which  she  desired  to  consummate,  however 
much  he  may  have  disapproved  it. 

He  was  not  in  a  position  in  which  good  faith  demanded  that  he 
should  speak,  and  his  silence  cannot  be  made  to  so  operate  as  to  pass 
the  title  to  estate  to  which  he  is  entitled,  as  administrator  and  dis- 
tributor of  his  deceased  wife,  to  a  mere  volunteer.  The  law  does 
not  require  a  man  to  protect  his  legal  rights  by  wounding  the  feel- 
ings and  embittering  the  last  moments  of  a  dying  wife.  His  silence 
under  the  circumstances  was  inconsistent  with  the  supposed  consent, 
and  if  it  evidenced  anything  it  was  his  disapproval  of  the  gift. 

We  are  of  opinion  that  the  appellees  failed  to  make  out  their  ca^e. 
We  therefore  reverse  the  judgment  of  the  court  below  and  remand 
the  cause  with  instructions  to  dismiss  their  petition. 

Reid  &  Stone,  J.  S,  Hunt,  W,  H.  Cord,  for  appellant, 

V,  B,  Young,  B,  D,  Lacy,  for  appellees. 


City  of  Newport  v.  Newport  Street  Railway  Company. 

Cities — Power  Over  Streets. 

The  city  council  has  no  power  to  deprive  Itself,  by  contract,  of 
the  power  to  regulate  the  reconstruction  of  railways  made  necessary 
by  changes  in  the  character  of  pavements.  It  has  the  power  inde- 
pendently of  any  contract  with  a  railroad  company  to  make  reason- 
able and  proper  regulations  as  to  the  improvement  of  streets  upon 
which  railroads  are  built,  and  may  change  the  grade  of  such  streets, 
where  necessary,  for  the  public  convenience. 

APPEAL  FROM   CAMPBELL   CIRCUIT   COURT. 

January  24,  1877. 

Opinion  by  Judge  Pryor  : 

It  was  adjudged  by  this  court  in  the  case  of  Louisville  City  Rail- 
way Company  against  the  city  of  Louisville  "that  the  general  council 
could  not  by  contract  deprive  itself  of  the  power  to  regulate  the  re- 
construction of  railways  made  necessary  by  changes  in  the  character 
of  pavements  used  upon  the  streets  of  the  city;  neither  could  it 
embarrass  or  clog  its  right  to  exercise  such  power  by  undertakinj^, 
either  expressly  or  by  implication,  to  pay  the  expenses  necessarily 
incurred  by  the  company  in  complying  with  the  reasonable  and 
proper  regulations  made  by  the  city  upon  the  subject;"  and  ajjain 
the  law  reserves  to  the  council  the  right  to  regulate  the  manner 
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of  construction  and  reconstruction  of  the  street  railways."    8  Bush 

Under  the  ordinance  by  which  the  appellee  is  permitted  to  con- 
struct its  railway,  the  city,  by  the  9th  section  "reserves  the  right  to 
make  all  necessary  improvements  in  said  streets  in  the  way  of 
drainage,  sewerage,  water  and  gas  privileges,"  etc.,  and  by  the  5th 
section,  "to  keep  the  streets  in  good  repair  between  the  rails,  and 
upon  failure,  after  ten  days  notice,  the  city  shall  proceed  to  repair 
the  streets  at  the  cost  of  the  company."  Regardless  of  such  a  con- 
tract between  the  city  and  the  company,  the  former  had  the  un- 
doubted right  to  repair  or  reconstruct  its  streets  as  demanded  by  the 
necessities  of  the  public,  and  in  this  case,  with  a  view  of  notifying 
appellee  of  its  legitimate  rights  in  the  exercise  of  such  a  power,  it  is 
expressly  reserved  by  the  terms  of  the  agreement  between  the 
contracting  parties,  and  the  railway  company  undertook  the  exercise 
of  its  franchise,  if  it  may  be  so  termed,  subject  to  the  right  of  the 
city  over  its  streets.  It  is  manifest  that  one  of  the  causes  requiring 
a  reconstruction  of  this  street  originated  from  the  location  of  this 
railway  upon  it,  and  the  repairs  or  reconstruction  was  not  only 
reasonable,  but  indispensable  in  order  to  place  the  street  in  a  condi- 
tion for  public  use.  The  reconstruction  of  the  street  made  it  neces- 
sary for  the  company  to  repair  its  track,  and  the  fact  that  the  entire 
grade  of  the  street  was  changed  cannot  affect  the  question  involved. 

Adopting  appellee's  theory  of  this  case,  so  long  as  the  track  or 
street  between  the  rails  was  in  repair,  no  liability  could  exist.  This 
is  true  if  the  fact  is  conceded  that  the  city,  by  its  council,  had  the 
right  to  place  the  track  in  a  condition  that  it  required  repairs  by 
reason  of  the  necessary  or  proper  improvement  of  the  streets.  The 
city  government  in  the  exercise  of  its  legislative  powers  must  de- 
termine as  to  the  necessity  or  the  propriety  of  the  improvement 
of  the  streets,  and  also  the  reasons  of  such  improvement.  Louis- 
ville City  R.  Co.  V.  City  of  Louisville,  8  Bush  420. 

In  the  case  referred  to,  the  city  council  of  Louisville  required  the 
company  to  take  up  its  track  with  the  crescent  rail,  and  lay  down 
what  was  called  a  tram  rail.  This  was  necessarily  attended  with 
much  expense,  but  the  system  of  street  improvements  demanded 
that  such  action  should  be  taken  by  the  council,  and  being  the  proper 
and  legitimate  exercise  of  the  power  to  improve  the  streets,  a  right 
the  council  could  not  bargain  away,  it  was  held  that  the  city  was  not 
liable.  This  improvement  was  made  by  the  city.  It  was  necessary 
that  it  should  have  been  made.    The  appellee  had  notice  that  the 
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repairs  should  be  made  by  it,  and  as  the  city  council,  independently 
of  any  contract  with  the  company  to  that  effect,  had  the  power  to 
make  reasonable  and  proper  regulations  as  to  the  improvement  of 
streets  and  as  to  the  manner  in  which  street  railway  companies 
should  run  their  trams  over  them,  the  appellee  cannot  complain, 
when  by  contract  it  has  agreed  to  make  the  repairs  that  the  city  had 
the  right  to  require  that  they  should  make.  While  this  right  of 
way  cannot  be  taken  from  them  without  compensation,  we  are  satis- 
fied that  by  a  reasonable  interpretation  of  the  contract  between  the 
parties  the  company  was  compelled  to  so  repair  or  reconstruct  its 
track  as  to  make  it  correspond  with  the  improvement  or  grade  of 
the  street.  The  judgment  is,  therefore,  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion.  A  new  trial 
should  be  granted. 
Hawkins,  for  appellant.    F,  M.  Webster,  for  appellee. 


John  Watson  v.  Wilson  S.  Taylor. 

Pleading — Sufficiency  of. 

The  Ck>de  requires  that  there  must  be  a  direct  and  specific  denial 
of  every  material  allegation,  or  an  admission  of  part  and  denial  of 
the  other  averments,  and  a  pleading  to  be  sufficient  must  comply 
with  such  requirements. 

APPEAL  PROM  CAMPBELL  CHANCERY  COURT. 

January  24,  1877. 

Opinion  by  Judge  Pryor  : 

The  appellant  was  not  entitled  to  a  judgment  on  the  pleadings  by 
making  it  available  as  a  set-off  for  the  amount  of  money  collected 
from  the  government.  The  appellee  fails  to  deny  that  he  was  ap- 
pellant's attorney  and  collected  the  amount  of  money  alleged  to  have 
been  received  by  him.  The  history  of  the  transaction,  as  detailed 
in  the  reply,  is  inconsistent  with  the  admissions  made,  and  this  char- 
acter of  pleading  is  not  permitted  by  the  Code.  There  must  be  a 
direct  and  specific  denial  of  every  material  allegation,  or  an  admis- 
sion of  the  statements  and  a  plea  in  avoidance. 

It  is  said  in  reply  that  some  other  party  collected  the  money  as 
attorneys  for  the  defendant,  but  it  is  not  denied  that  plaintiff  was  the 
attorney  and  employed  to  prosecute  this  claim,  nor  is  it  denied  that 
he  collected  every  dollar  of  money  charged  to  have  been  collected  in 
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the  answer  and  set-ofF.  The  pleader  starts  out  by  saying  that 
even  thing-  inconsistent  with  a  certain  theory  of  the  case  or  certain 
facts  stated  is  denied.  This  is  no  denial,  and  entitles  defendant 
•appeUant)  to  a  judgment.  The  reply  to  other  counts  in  the  answer 
are  equally  objectionable.  The  question  arising  on  the  testimony 
will  not  be  disposed  of,  as  the  case  must  go  back  for  further  prepara- 
tion. 

The  appellee  should  be  allowed  to  answer  in  a  reasonable  time  if 
he  offers  to  do  so.  The  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

A.  T.  Root,  for  appellant,    O.  IV.  Root,  for  appellee. 


Jacob  S.  Burton  v.  Commonwealth. 

Intoxicating  Liquor — Evidence. 

The  defendant  charged  with  an  illegal  sale  of  liquor  is  not  preju- 
diced by  the  refusal  of  the  court  to  permit  the  prescription  of  a 
physician  to  be  read  as  evidence,  especially  since  such  prescription 
was  not  identified  by  the  party  buying  the  liquor. 

APPEAL  FROM  CUMBERLAND  CIRCUIT  COURT. 

January  25,  1877. 

Opinion  by  Judge  Pryor: 

The  appellant  was  not  prejudiced  by  the  refusal  of  the  court  to 
permit  the  prescription  of  the  physicians  to  be  read  as  evidence. 

The  sign  "Eating  Saloon"  over  appellant's  door  is  not  to  be  re- 
garded as  an  invitation  to  enter,  by  those  wishing  to  see  an  apothe- 
cary, nor  were  the  prescriptions  identified  by  the  party  obtaining  the 
liquor,  nor  used  by  him  in  obtaining  the  whisky. 

Judgment  affirmed. 

Scott  IValker,  for  appellant.    T.  E.  Moss,  for  appellee. 


William  Claxton's  Adm'r,  et  al.,  v.  William  G.  Simpson's 

Adm'r,  et  al. 

Conveyance  of  Real  Estate — Description. 

Where  a  description  in  a  deed  runs  to  the  Kentucky  river,  it  will 
be  construed  to  mean  to  low  water  mark  of  such  river. 

Unrecorded  Deed. 

Whether  a  wife  has  Joined  in  the  execution  of  a  deed  or  not,  if 
snch  deed  is  never  recorded  it  is  void  as  to  the  wife. 
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APPEAL  FROM  OWEN  CIRCUIT  COURT. 

January  25,  1877. 

Opinion  by  Judge  Cofer:  i 

The  call  to  run  to  Kentucky  river,  we  think,  should  be  construed 
to  mean  to  low  water  mark.  The  original  call  was  to  run  to  tin 
river,  and  it  was  the  evident  purpose  of  Simpson  to  sell  and  oi 
Claxon  to  buy  all  the  land  the  former  owned,  and  as  the  title  waj 
not  divested  by  the  raising  of  the  water  to  the  top  of  the  dams 
Simpson  continued  to  own  the  land  to  the  extent  of  the  original 
boundary. 

The  deed  from  Simpson  and  wife,  if  ever  legally  executed  b^*  the 
latter,  has  never  been  recorded,  and  is  void  as  to  her.  Sees.  15,  22, 
23,  Chap.  24,  Rev.  Stat.  We  are  therefore  of  the  opinion  that  the 
court  did  not  err  in  fixing  the  number  of  acres  in  the  tract,  nor  in 
adjudging  dower  to  Mrs.  Simpson. 

Judgment  affirmed. 

T,  N.  &  D.W,  Lindsey,  for  appellants, 

H.  P.  Montgomery,  for  appellees. 


Robert  Gibbons,  et  al.,  v.  Norton  Iron  Works. 

Action  for  Damages — Negligence. 

Where  those  operating  cars  on  a  railroad  track  observe  a  person 
on  the  track,  who  appears  capable  of  taking  care  of  himself,  and 
far  enough  In  advance  to  have  ample  time  to  get  off  before  tb.e  car 
can  strike  him,  the  operators  have  a  right  to  presume  that  he  will 
leave  the  track  in  time  to  avoid  injury,  and  will  not  be  chargeable 
with  negligence  if  they  act  upon  such  presumption,  resulting  in  in- 
jury to  the  person  on  the  track. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 
January  25,  1877. 

Opinion  by  Judge  Lindsay: 

The  empty  coal  cars  were  moved  on  the  track  controlled  and  used 
by  the  appellee  by  two  men  who  pushed  them  from  the  car.  The 
manner  in  which  this  service  was  performed  prevented  these  men 
from  seeing  the  track  in  front  of  the  moving  car,  and  it  was  there- 
fore impossible  that  they  could  guard  against  the  accidental  injury 
of  any  person  who  might  stand  upon  the  track  until  the  car  shouM 
be  pushed  against  him.  The  noise  of  the  furnace  and  the  machinery 
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connected  with  the  iron  works  was  so  great  that  persons  on  the 
track  would  not  be  likely  to  hear  an  approaching  car.  These  cars 
were  moved  at  a  slow  rate  of  speed,  decidedly  slower  than  the  or- 
dinary walk  of  a  man. 

There  were  obstructions  along  the  sides  of  the  track  at  different 
places,  but  they  did  not  seriously  interfere  with  a  person  desirous 
of  crossing.  Under  these  circumstances  good  faith  and  a  sense  of 
the  obligation  of  reasonable  care  and  prudence  did  not  require  the 
company  to  keep  a  look-out  on  the  cars  for  the  protection  of  persons 
who  might  be  crossing  or  standing  on  the  track.  The  slow  rate 
of  speed  at  which  the  cars  were  moved  did  not  endanger  the  safety 
of  any  one,  and  the  company  were  not  bound  to  anticipate  unusual, 
if  not  reckless,  carelessness  upon  the  part  of  the  persons  likely  to 
cross,  or  be  upon  the  track. 

The  car  by  which  the  appellant  was  injured  was  standing  still  at 
least  one  hundred  feet  from  the  point  at  which  he  started  to  cross 
the  track.  If  the  two  men  who  pushed  it  had  seen  him  on  the  track 
when  they  started  to  move  it,  they  would  have  had  no  reason  to  sup- 
pose that  he  would  remain  on  the  track  until  he  was  run  over. 
He  was  ten  years  of  age,  was  in  company  with  a  brother  three  or 
four  years  older,  was  not  unacquainted  with  the  surroundings,  nor 
with  the  mode  in  which  these  cars  were  propelled.  He  had  sufficient 
intelligence  to  protect  himself  against  ordinary  dangers,  and  these 
men  could  not  have  anticipated  the  exceptional  conduct  on  his  part, 
which  led  to  his  injury. 

The  rule  in  such  a  case  as  this,  when  applied  to  a  street  car  owner 
:n  the  recent  case  of  LouisviUe  City  R.  Co.  v.  Brotzge,  8  Ky.  Op. 
!;s6,  was  stated  to  this  effect:  that  if  a  driver  sees  a 
person  on  the  track  who  is  apparently  capable  of  taking  care  of  him- 
self, and  far  enough  in  advance  to  have  time  to  get  off  before  the 
tram  car  can  reach  him,  the  driver  has  a  right  to  presume  that  he 
will  leave  the  track  in  time  to  avoid  being  run  over,  and  he  will  not 
be  chargeable  with  negligence  if  he  act  upon  such  presumption,  and 
contrary-  to  the  reasonable  probability,  the  person  remains  on  the 
track  and  is  injured.  The  same  doctrine  was  announced  in  the  case 
of  the  Louisznlle  C.  &  L.  R,  Co,  v.  Case's  Adm'r,  9  Bush  728,  and  it 
is  recognized  by  Wharton  in  his  work  on  negligence.  Sec.  389,  and 
by  Shearman  &  Redfield,  Sec.  31. 

The  movement  of  appellee's  cars  was  so  much  slower  than  the 
movement  of  street  cars,  there  was  no  necessity,  real  or  apparent, 
for  keeping  a  look-out  to  watch  the  track  ahead  of  them.    We  need 
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not  express  an  opinion  as  to  the  length  of  time  the  appellant  re 
mained  on  the  track.  It  is  apparent  from  his  own  evidence  that  th< 
servants  of  the  appellee  were  guilty  of  no  culpable  negligence,  and 
that  his  own  unusual  and  unexpected  conduct  was  the  primar>^  and 
moving  cause  of  the  injury  complained  of. 

Such  being  the  case  the  circuit  judge  properly  instructed  the  jurM 
to  find  for  the  appellee. 

Judge  Elliott  did  not  sit  in  this  case. 

Elliott  &  Prichard,  for  appellants. 

W,  H,  Wadsworth,  Ireland  &  Hampton,  Moore  &  Jones,  for 
appellee. 


James  R.  Piper  v.  R.  G.  Ringo,  et  al. 

Contracts — Failure  of  Consideration. 

Where  suit  was  brought  to  recover  on  a  contract  to  pay  the  owner 
of  a  stallion  for  the  use  of  him  for  a  certain  period  for  breeding 
purposes,  and  a  failure  of  consideration  Is  pleaded  thereto,  in  that 
the  stallion  was  almost  wholly  unable  to  produce  colts,  and  that 
he  was  utterly  worthless  for  the  purpose  for  which  he  was  hired, 
and  the  proof  sustains  such  averments,  there  can  be  no  recovery. 
There  was  an  implied  warranty  on  the  part  of  the  owner  of  the 
stallion  that  he  was  suitable  for  the  purposes  contemplated  by  the 
contract. 

APPEAL  FROM  FLEMMING  CIRCUIT  COURT. 

January  27,  1877. 

Opinion  by  Judge  Pryor  : 

Although  the  deposition  of  Piper  had  been  excluded  on  motion 
of  the  appellees,  still  the  appellees  had  the  right  to  read  it  after- 
wards. 

The  objections  to  tlie  introduction  of  the  statements  of  the  ad- 
verse party,  although  sustained  upon  a  former  trial  or  excepted  to 
before  trial,  when  the  deposition  had  been  taken,  will  not  preclude 
the  party  objecting  from  afterwards  introducing  the  same  state- 
ments or  reading  the  deposition.  The  deposition  in  this  case  had 
been  suppressed,  and  the  appellees  desired  to  show  that  the  appellant 
had  received  the  letter  from  appellees  or  one  of  them  stating  the 
condition  upon  which  they  would  take  the  horse.  The  hand  writ- 
ing of  the  party  is  not  proven,  and  the  only  evidence  of  its  execu- 
tion or  reception  by  appellant  is  that  of  the  clerk,  who  says  that  this 
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letter  was  in  a  deposition  in  his  office  purporting  to  have  been  given 
bv  appellant.  The  notice  that  the  deposition  would  be  taken  and 
the  return  on  it,  was  read.  The  deposition  was  not  read  nor  offered 
lu  be  read,  and  this  statement  of  the  clerk  is  the  only  evidence  that 
it  was  appellant's  deposition,  and  the  only  evidence  that  Fitch  wrote 
the  letter.    The  introduction  of  the  letter  was,  therefore,  erroneous. 

The  appellees  pleaded,  however,  an  entire  failure  of  considera- 
tion. The  allegation  that  the  horse  almost  wholly  failed  to  get  colts 
i<  not  an  admission  of  a  consideration,  nor  does  it  destroy  the  plea. 
It  is  alleged  that  he  was  utterly  worthless  and  of  no  value  for  the 
purposes  for  which  he  was  hired,  and  of  no  value  and  not  fit  for 
service. 

It  is  further  alleged  that  the  appellant  had  sold  said  horse  to  ap- 
y*i\\tts  as  a  stallion  to  serve  mares  and  get  colts,  and  for  no  other 
p-rpose.  These  facts  implied  a  warranty  on  the  part  of  appellant 
t!:at  the  horse  was  suitable  for  the  purposes  contemplated  by  the 
contract,  and  if  the  amended  answer  fails  to  allege  a  warranty,  the 
original  answer  contains  that  allegation,  and  upon  this  answer  and 
c  jimterclaim  an  issue  was  formed. 

The  proof  is  conclusive  that  the  horse  was  obtained  for  the  pur- 
fONC  of  serving  mares  and  for  no  other  purpose,  that  this  was  the 
only  ser\-ice  contemplated  by  either  party  to  the  contract.  It  also 
apr»ears  that  the  horse  was  utterly  worthless  as  such  and  of  no 
value  to  appellant.  The  proof  authorizes  no  other  conclusion.  The 
appellant  has  not  been  prejudiced  by  the  judgment,  and  the  same 
is  affirmed.  Miller  v.  Gait  her,  3  Bush  152. 

£.  C.  Phister,  Ross  &  Kennedy,  for  appellant. 

Andrezvs  &  Wadsworth,  for  appellees. 


J.  T.  BoLiNGER  V.  Alter,  Winston  &  Co. 

Damages— Pleading. 

Where  one  seeks  to  recover  special  damages  he  must  plead  facts 
showing  he  is  entitled  thereto. 

Measure  of  Damages. 

In  a  suit  to  recover  damages  on  account  of  failure  to  deliver  goods 
bought,  where  sold  at  one  point  to  be  delivered  at  another,  the  dif- 
ference between  the  value  of  the  goods  at  the  point  of  delivery  and 
their  value  at  the  point  of  sale,  less  the  expenses,  costs  of  transpor- 
tation, and  insurance,  constitute  the  measure  of  damages. 
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APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

January  27,  1877. 

Opinion  by  Judge  Pryor: 

The  original  answer  is  clearly  defective.  It  fails  to  state  the  spe« 
cial  damage  sustained,  and  if  regarded  as  properly  pleaded  it  is  ol 
too  remote  and  speculative  a  character  as  to  be  defined  by  an) 
legal  rule.  This  also  applies  to  last  amended  pleading.  As  to  the 
second  amendment  there  is  some  difficulty  in  determining  the  ques- 
tion raised  by  the  demurrer.  If  goods  are  sold  at  Cincinnati  to  be 
delivered  at  Mayfield,  the  difference  between  the  value  of  the  goods 
at  Mayfield  and  their  value  at  Cincinnati,  less  the  expenses,  costs 
of  transportation  and  insurance,  would  doubtless  be  the  criterion 
in  the  event  of  a  failure  to  comply  on  the  part  of  the  vendor,  but 
special  damages  other  than  such  as  would  be  embraced  within  this 
rule  could  not  be  recovered. 

It  is  alleged  in  the  second  amended  answer  that  the  appellee 
failed  to  deliver  the  goods,  and  that  they  were  worth  fift}*  dollars 
more  at  Mayfield  than  at  Cincinnati.  This  may  be  true,  and  still, 
adding  to  this  the  expense  of  transportation,  insurance,  etc.,  there 
would  be  no  actual  loss  sustained.  The  goods  are  shipped  at  the 
costs  of  the  owner  or  vendee,  and  after  deducting  expenses  the 
difference  in  value  would  be  the  criterion. 

The  appellant  at  best  upon  his  own  statements  was  only  entitled 
to  recover  nominal  damages,  conceding  his  right,  because  the  party 
was  a  non-resident,  to  make  such  a  defense.  The  claim  being  for 
unliquidated  damages  and  having  no  connection  with  the  claim 
sued  on,  the  substantial  rights  of  the  appellant  has  not  been  preju- 
diced by  the  judgment.  The  same  is  affirmed, 

R.  K,  Williams,  for  appellant,     Boone  &  Stanfield,  for  appellee. 


David  K.  Best  v,  Daniel  McIlvoy,  Adm'r. 

Decedent's  Estates. 

Where  no  rule  or  order  of  the  court  is  necessary  before  an  ad- 
ministrator disposes  of  a  fund,  the  rights  of  parties  against  whom 
a  rule  was  issued  are  not  prejudiced  thereby. 

Duty  of  Those  Interested  in  a  Report. 

Where  a  trustee  has  filed  a  report  it  is  the  duty  of  those  interested 
to  examine  it,  and  they  are  not  justified  in  failing  to  do  so  by  what 
they  are  told  by  the  trustee  or  others. 
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^liere  a  suit  is  brought  for  the  settlement  of  an  estate  and  a 
finding  made  thereon,  interested  parties  desiring  a  new  trial  must 
file  their  motion  or  petition  therefor  containing  a  statement  of  facts 
constituting  their  grounds  for  such  new  trial. 

Diligence 

Where  in  a  suit  for  the  settlement  of  an  estate  the  record  shows 
that  nearly  three  years  elapsed  after  the  reports  were  filed,  in  which 
it  is  claimed  credits  were  omitted,  before  any  move  Is  made  for  a 
new  trial,  or  correction  thereof,  no  such  diligence  is  shown  entitling 
an  interested  party  to  relief. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

January  27,  1877. 

Opinion  by  Judge  Cofer  : 

The  amount  due  to  Alsop's  devisees  had  been  ascertained  and  ad- 
judged to  be  a  preferred  debt.  The  amount  in  the  appellant's  hands 
had  also  been  ascertained,  and  upon  the  record  as  it  stood  when  the 
rule  was  issued,  nothing  remained  to  be  done  but  to  dispose  of  the 
fund  according  to  the  rights  of  the  parties.  The  court  had,  at  its 
prtvious  term,  ordered  the  appellant  to  collect  and  have  ready  for 
distribution  the  money  in  his  hands  as  it  might  order,  and  no  rule 
was  necessary  to  enable  the  court  to  decide  who  was  entitled  to 
the  fund,  and  render  a  judgment  in  their  favor  against  the  appellant 
lor  it.  It  seems  to  us,  therefore,  unnecessary  to  decide  whether  or 
not  the  rule  was  sufficiently  regular  and  specific.  •  Where  no  rule  at 
all  was  necessary,  it  is  clear  that  the  rights  of  the  party  against 
whom  an  irregular  or  insufficient  rule  was  issued  cannot  have  been 
prejudiced  by  it. 

We  incline  to  the  opinion  that  no  order  or  judgment  had  been 
rendered  at  the  time  of  filing  what  is  styled  a  supplemental  petition, 
which  precluded  the  appellant  from  showing  that  he  was  entitled 
to  other  credits  not  allowed  in  the  former  reports  of  the  master, 
and  that  if  on  the  reference  that  was  made  it  had  been  shown  that 
he  was  entitled  to  other  credits,  the  court  had  power  to  allow  them 
and  deduct  the  amount  from  the  balance  previously  ascertained. 
Tne  order  confirming  the  report  was  merely  interlocutory,  and 
ir.ight  have  been  modified  at  any  time  before  a  final  judgment  dis- 
posing of  the  fund  to  those  appearing  to  be  entitled  to  it.  Having 
jbtained  the  reference,  it  was  appellant's  duty  to  go  before  the  com- 
missioner and  offer  such  evidence  as  he  might  have  to  establish  other 
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credits  instead  of  waiting  for  the  commissioner  to  notify  him  t 
bring  forward  his  evidence. 

The  record  only  shows  that  two  reports  were  filed,  and  they  wer 
both  filed  March  lo,  1869;  and  the  appellant  certainly  had  ampi 
time  before  January,  1872,  to  ascertain  whether  he  had  received  hi 
proper  credits;  and  besides  that  the  record  shows  that  he  actual); 
excepted  to  one  of  said  reports,  if  not  to  both,  and  that  in  hi 
supplemental  petition  he  says  that  after  the  reports  were  made  h 
called  on  the  commissioner  and  advised  him  to  assist  in  comparing 
the  report  with  the  receipts,  to  see  if  proper  credits  had  been  givei 
to  him  in  the  report,  but  was  prevented  from  doing  so  by  said  com 
missioner  assuring  him  in  the  strongest  terms  that  all  were  in,  thu; 
showing  that  he  not  only  knew  the  reports  had  been  made  and  might 
have  examined  them  for  himself,  but  that  he  did  not  examine  therj 
because  he  relied  on  the  assurance  of  the  commissioner. 

His  counsel  insists,  however,  that  the  allegations  in  the  supplement, 
not  having  been  denied,  must  be  taken  for  confessed  and  treated  as 
true.  In  that  we  do  not  concur,  unless  it  is  to  be  treated  as  a  petition 
for  a  new  trial,  and  even  then  the  allegations  are  insufficient.  The 
allegation  that  he  was  entitled  to  credits  that  had  not  been  given  d:-: 
not  constitute  a  cause  of  action,  unless  it  be  for  a  new  trial.  The 
suit  was  for  a  settlement  of  the  estate,  and  it  is  neither  usual  nor 
proper  to  set  forth  in  the  petition  or  in  amended  or  supplemental 
pleadings  the  credits  to  which  an  administrator  or  executor  is 
entitled. 

But  we  presume  it  is  not  claimed  that  the  supplement  set  forth 
facts  constituting  any  other  cause  of  action  except  for  a  new  trial. 
and  in  order  to  be  good  as  a  petition  for  that  purpose  it  should  con- 
tain a  statement  of  facts  constituting  grounds  for  a  new  trial.  The 
only  ground  attempted  to  be  stated  is  that  the  appellant  did  not  know- 
that  a  term  of  the  court  was  to  be  held  in  January,  1872 ;  yet  he  fails 
to  state  that  he  had  not  seen  the  reports,  or  that  he  did  not  know  at 
or  before  the  preceding  term  that  they  had  been  filed.  He  made 
the  whole  record  part  of  the  supplement,  and  that  record  shows  that 
the  reports  from  which  he  alleges  the  credits  were  omitted  were 
filed  March  10,  1869,  nearly  three  years  before  the  term  which  he 
says  he  did  not  attend,  because  he  did  not  know  it  would  be  held. 
The  allegations,  when  taken  in  connection  with  the  record,  not  only 
fail  to  show  diligence  on  the  part  of  the  appellant,  but  show  that 
he  was  guilty  of  the  greatest  negligence,  and  that  he  had  ample 
opportunity  to  present  his  exceptions  before  January,  1872,  and  that 
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he  might  have  presented  proof  of  the  vouchers  alleged  to  have  been 
delivered  to  the  court  and  omitted  from  the  report,  after  the  filing 
of  the  supplement,  but  failed  to  do  so.  We  are  therefore  of  the 
opinion  that  the  court  did  not  err  in  refusing  to  allow  credit  for  the 
vouchers. 

The  contract  with  McIlvoy,  as  stated  by  the  appellant,  was  that 
Mcllvoy  should  buy  the  claim  of  Alsop's  devisees,  and  that  one-half 
of  the  profit  should  be  for  the  benefit  of  the  creditors  and  devisees 
of  Redding,  and  it  further  provided  that  only  certain  lands  belonging 
to  Redding's  estate  should  be  sold  to  pay  that  debt.  The  appellant, 
according  to  his  own  account  of  the  matter,  never  informed  either 
the  creditors  or  devisees  that  he  had  made  such  an  agreement ;  he 
does  not  pretend  that  either  creditors  or  devisees  are  asserting 
claim  to  any  part  of  the  money  in  his  hand,  and  has  not  taken  any 
>:ep  to  bring  them  forward  to  assert  any  claim  they  may  have.  The 
suit  being  for  the  settlement  of  the  estate,  it  must  be  presumed  that 
the  devisees  and  creditors  are  all  parties,  and  if  they  would  otherwise 
have  had  a  claim  against  the  appellant  they  have  lost  it  by  failing  to 
assert  it  They  cannot  stand  silently  by  and  allow  a  judgment  to  be 
rendered  in  favor  of  the  appellee  and  then  turn  upon  the  appellant 
and  hold  him  liable. 

But  such  an  agreement,  if  made,  cannot  be  enforced  against  the 
ievisees  of  Alsop.  They  were  creditors  of  Redding,  and  Redding's 
executor  owed  them  precisely  the  same  obligation  that  he  owed  to 
any  other  creditor,  and  such  an  agreement  as  he  says  he  made  with 
Mcllvoy  was  a  fraud  upon  them.  What  right  had  he  to  speculate 
on  one  creditor  for  the  benefit  of  others  or  of  devisees  ?  The  alleged 
agreement  with  the  devisees  of  Alsop  is  not  proved,  and  if  it  were, 
it  does  not  appear  that  the  appellant  paid  anything  to  creditors  or 
devisees  for  which  he  has  not  received  credit. 

These  conclusions  render  it  unnecessary  to  go  into  a  discussion  of 
the  evidence  in  order  to  decide  whether  any  such  contract  as  that 
set  up  in  the  response  to  the  rule  was  in  fact  entered  into,  and  we 
therefore  forbear  to  enter  upon  that  question. 

Judgment  afRrmed. 

IV.  B,  Harrison,  for  appellant. 

T.  E,  Moss,  Hogs  and  Thurman,  for  appellees. 


20 


3o6  Kentucky  Opinions.  [Janu:::] 

John  T.  MaGowan,  et  al.,  r.  George  T.  Fry,  et  al. 

Conveyance  of  Real  Estate. 

Wheie  a  deed  conveys  a  fee  simijle  title  subject  only  to  be  diveFi-^ 
should  the  grantee  die  without  issue,  and  providing  that  in  tnii 
event  the  property  should  go  to  his  brothers  and  sisters,  such  coa 
dltion  does  not  reduce  the  estate  to  a  mere  life  estate  with  remaiii^i 
over,  but  such  grantee  takes  a  fee  simple  subject  only  to  be  deieatd 
if  he  dies  without  issue,  and  if  he  conveys  such  real  estate  h:i 
grantee  takes  a  fee  simple  subject  to  the  same  conditions. 

Who  Maintain  an  Action. 

Av'here  a  conveyance  is  made  on  condition  that,  if  the  gn^ntee  diea 
without  issue,  alive  at  his  death,  the  property  should  go  lo  his 
brothers  and  sisters,  and  he  sells  and  conveys  such  real  estate  dur- 
ing his  life  time,  the  brothers  and  sisters  have  no  interest  in  such 
real  estate  and  can  maintain  no  action  for  any  part  of  the  purchase 
money  thereof. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

January  29,  1877. 

Opinion  by  Judge  Gofer  : 

William  Scott  did  not,  by  his  conveyance  of  August  20,  1S70, 
convey  any  land  to  his  son,  Daniel  Scott.  He  recites  the  fact  that  he 
had  advanced  46  acres,  i  rood  and  34  poles  of  land  to  Daniel,  whic'r 
Daniel  had  sold  to  Joseph  Scott,  and  he  conveyed  the  same  to  JosepI: 
at  the  request  of  Daniel. 

In  the  concluding  paragraph  of  his  deed,  William  Scott  makes  ih.s 
condition  and  restriction :  **That  if  anv  one  of  them  dies  without  is- 
sue  or  heirs  of  their  bodies,  then  their  portion  of  land  herein  con- 
veyed to  them  is  to  go  to  their  remaining  brothers  and  sisters,  then 
living,  or  the  bodily  heirs  of  those  who  may  be  dead  shall  have  iIc 
same  portion  that  their  father  or  mother  would  have  had  if  alive, 
and  if  any  of  the  parties  to  whom  I  have  made  this  deed  shall  se" 
his  or  her  portion,  they  shall  lay  the  same  out  in  land  subject  to 
the  same  conditions  as  are  attached  to  the  land  herein  conveyetl  t 
them,  and  the  purchaser  who  purchases  any  of  the  same  containe*! 
in  this  deed  will  be  required  to  see  the  conditions  put  on  this  Ian: 
herein  conveyed  carried  out,  and  that  the  money  he  pays  for  any 
of  the  land  herein  is  laid  out  in  land  subject  to  the  conditions  as  I 
put  on  the  land  conveyed  to  any  children  in  this  deed." 

As  William  Scott  conveved  no  land  to  Daniel  Scott,  he  is  n-^t  e::i- 
braced  bv  the  conditions  of  the  dcQi],  and  he  held  the  monev  or  ct' v^" 
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:  r-  [^erty  he  received  from  his  brother,  Joseph,  unembarrassed  by  the 
^/r.::ations  his  father  annexed  to  or  engrafted  upon  the  estates  of 

-  brothers  and  sisters  in  the  lands  conveyed  to  them. 

He  no  doubt  beHeved  that  his  estate  in  this  money  or  property 
•  as  limited  by  the  conditions  of  the  deed,  and  when  he  purchased 
::  m  Kate  Hieronymus  he  permitted  her  to  annex  the  following  con- 
iiri'jn  to  48  acres,  3  roods  and  6} 4  poles  of  the  land  she  conveyed  to 

In  the  event  Daniel  Scott  dies  without  leaving  issue  or  heirs  of 
'  -  ]<xly  said  48  acres,"  etc.,  "shall  go  to  his  brothers  and  sisters 
then  living^,  and  the  heirs  of  any  that  may  be  dead,  the  children  of 
•*'  >e  who  may  be  dead  to  have  the  same  portion  that  their  father  or 
:^  ther  would  if  alive."  This  condition  does  not  reduce  the  estate 
:  Daniel  Scott  to  a  mere  life  estate,  with  remainder  over,  first  to 

-  own  issue,  and  in  default  thereof,  then  to  his  brothers  and  sis- 
*c'5  and  their  issue.   He  takes  an  estate  in  fee  simple,  subject  to  be 

rfeated  if  he  shall  die  without  issue  living  at  the  time  of  his  death. 
"'  e  remainder  to  his  brothers  and  sisters  is  purely  and  strictly  a 
:  "tingent  estate.  , 

Daniel  Scott  sold  the  tract  of  land  to  George  T.  Fry,  and  at  his 
rctiuest  conveyed  it  to  his  wife,  Ann  E.  Fry.  One  of  Fry's  notes  for 
c :-  .rtion  of  the  purchase  price,  amounting  to  $3,927.53,  Daniel  Scott 
-  d  and  assigned  to  the  appellants,  MaGowan  and  Amis.  The  con- 
v>ration  for  the  sale  and  assignment  of  said  note  was  a  tract  of 
\'M  lying  in  Lee  county,  Kentucky,  and  certain  personal  property. 
The  conveyance  of  this  realty  contained  a  similar  limitation  to  that 
.  ntained  in  the  deed  of  Hieronvmus. 

MaGowan  and  Amis  sued  Fry.  He  defended  upon  the  ground 
t'^'ci  the  title  to  the  land  conveyed  to  his  wife  was  defective.  He 
• '.ade  his  answer  a  cross-petition  against  the  brothers  and  sisters  of 
Ihiniel  Scott.  They  answered  and  denied  that  the  investment  in  the 
L<:e  count\'  land  and  the  personal  property  sold  by  appellants  to 
'  r^niel  Scott,  was  not  a  proper  investment  of  the  fund  raised  by  the 
^i'e  of  the  48  acres  in  which  they  held  a  contingent  interest,  and 
^Ved  to  have  their  rights  protected. 

The  chancellor  adjudged  that  Fry  should  pay  the  full  amount  of 
•".c  note,  and  directed  an  enforcement  of  the  lien  retained  in  the 
'.^ed  to  his  wife.  He  also  held  that  the  appellants  were  entitled  to 
"  pcrtion  of  the  proceeds  of  the  sale  of  said  48  acres,  and  directed 
">  mister  to  collect  and  hold  the  same  until  he  might  make  a  proper 
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and  judicious  investment.  From  this  judgment  MaGowan  and  Amij 
appeal. 

We  will  not  stop  to  inquire  whether  the  pleadings  of  the  brothers 
and  sisters  of  Daniel  Scott  are  sufficient  to  entitle  them  to  reliei 
against  the  appellants.  It  seems  to  this  court  they  have  no  intere>l 
whatever  in  the  matter  in  controversy.  Their  contingent  right  tc 
take  as  remaindermen  the  48  acres  of  land  sold  to  Fry  and  wife  csn^ 
not  be  defeated  by  the  act  of  Daniel  Scott  in  selling  and  conveying 
the  same,  and  if  Fry  and  wife  can  be  compelled  to  pay  the  monev 
and  retain  the  title  conveyed  to  them  (which  is  the  fee  in  the  la::tl^ 
subject  only  to  be  defeated  by  the  death  of  their  vendor  withju: 
living  issue)  we  do  not  see  why  the  chancellor  should  undertake  to 
control  the  purchase  price  when  paid.  Daniel  Scott's  assignees  are 
ckarly  entitled  to  their  money. 

So  much  of  the  judgment  as  denies  to  appellants,  MaGowan  and 
Amis,  any  portion  of  the  proceeds  of  the  note  sued  on,  is  reversed 
and  the  cause  remanded  for  judgment  conforming  to  this  opinion. 

Peters  &  Brock,  for  appellant. 

C.  S.  French,  Beckner  &  Nelson,  for  appellees. 


Welsh  &  Knowles  v.  Alice  Jordan,  et  al. 

Homestead  Exemption. 

Where  the  owner  of  a  residence  has  not  occupied  it. as  such  for 
three  years,  during  which  time  she  incurred  a  debt,  the  creditor 
having  become  such  on  the  strength  of  such  property,  such  owner 
is  not  entitled  to  hold  such  property  as  a  homestead  exempt  from 
execution  by  moving  into  it  shortly  before  suit  is  brought  against 
her. 

APPEAL  PROM  LOGAN  CIRCUIT  COURT. 

January  30.  1877. 

Opinion  by  Judge  Cofer  : 

Mrs.  Woodson,  according  to  her  own  testimony,  ceased  to  occupy 
the  property  in  contest  as  a  residence,  for  more  than  three  years  be- 
fore the  creation  of  the  appellants'  debt.  During  that  time  she  was 
not  a  housekeeper  at  all,  or  else  kept  house  in  rented  property  in  an- 
other portion  of  the  town  until  just  before  the  commencement  of  this 
suit  on  the  debt,  which  the  evidence  shows  was  created  alone  on  the 
faith  of  the  property.  At  the  time  the  debt  was  created,  and  for 
three  years  prior  thereto,  it  had  been  occupied  by  tenants  who  used 
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one  portion  as  a  drinking  saloon  and  resided  in  another  portion.  The 
property  was  not  a  homestead  when  the  debt  was  created,  and  to 
allow  the  exemption  now,  when  a  debt  created  on  the  faith  of  that 
identical  property  is  sought  to  be  collected,  is  to  turn  a  beneficent 
statute  into  an  instrumentality  of  injustice. 

There  is  nothing  in  the  cases  cited  by  Mrs.  Woodson's  counsel 
inconsistent  with  this  conclusion.  The  statute  provides  that  it  shall 
not  apply  if  the  debt  or  liability  existed  prior  to  the  purchase  of  the 
land,  or  to  the  erection  of  the  improvements  thereon.  The  evident 
purpose  was  to  prevent  the  debtor  from  withdrawing  from  the  reach 
of  creditors  that  which  was  subject  to  the  payment  of  debts  when 
they  were  created;  and  while  the  language  used  does  not  in  terms 
deny  the  exemption,  when  the  property  claimed  as  exempt  was  not 
a  homestead  when  the  debt  was  created,  such  was  the  evident  inten- 
tion of  the  legislature;  and  the  interests  of  that  class  for  whose 
benefit  the  statute  was  enacted,  no  less  than  the  interest  of  creditors 
and  principles  of  abstract  justice,  demand  that  it  shall  be  so  con- 
strued. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  dismiss- 
ing appellants*  petition,  and  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Cliarles  S.  Grubbs,  James  H.  Bowden,  for  appellants. 

R.  S.  Bezner,  for  appellees. 


John  Eckert  v.  W.  W.  Wolf. 

Instroctions. 

It  is  not  the  duty  of  the  court  In  Instructing  a  jury  in  a  civil 
cause  to  give  all  the  law  applicable  to  the  case,  unless  proper  in- 
structions are  presented  by  parties  or  their  counsel.  The  rule  that 
requires  a  court  to  instruct  the  jury  giving  all  the  law  applicable 
to  the  case,  applies  only  to  criminal  cases. 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

January  31,  1877. 

Opinion  by  Judge  Cofer  : 

h  is  not  the  duty  of  the  court  in  instructing  a  jury  in  a  civil  cause 
to  give  all  the  law  applicable  to  the  case,  unless  proper  instructions 
arc  presented  by  the  parties  or  their  counsel.  That  rule  applied  to 
criminal  cases  only. 
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The  instruction  given  by  the  court  seems  to  us  to  be  correct  a^ 
far  as  it  goes,  and  if  counsel  desired  to  have  other  prop>osition- 
given  to  the  jury  for  their  guidance,  they  should  have  proposed  an-. 
presented  to  the  court  the  instructions  they  wished  given,  and  n«jt 
having  done  so  the  only  question  this  court  can  consider  is  vk^hether 
the  instruction  as  given  was  correct  as  far  as  it  went. 

The  evidence  before  the  jury  was  conflicting,  and  we  cannot  say 
that  the  finding  was  palpably  wrong.  The  order  traversing-  the  alle- 
gations made  by  the  appellant  applied  to  the  answer  as  amended. 

Judgment  aiHrmed. 

C,  Lee,  for  appellant,     Clark  &  Simon,  for  appellee. 


Moses  Caudell,  et  al.,  v.  John  A.  Crowder's  Adm'r. 

Decedent's  Estates — Claims — Interest. 

Even  though  an  obligation  provides  for  the  payment  of  interest, 
an  act  of  the  legislature  is  valid  providing  that  unless  an  obligation 
is  proven  and  filed  against  an  estate  within  one  year  no  interest 
shall  be  allowed. 

APPEAL  FROM   SIMPSON  CIRCUIT  COURT. 

February  2,  1877. 

Opinion  by  Judge  Pryor: 

Sec.  53,  Chap.  39,  General  Statutes,  provides  that  "No  interest  ac- 
cruing after  his  death  should  be  allowed  or  paid  on  any  claim 
against  a  decedent's  estate,  unless  the  claim  be  verified  and  authenti- 
cated as  required  by  law,  and  demanded  of  the  executor,  adminis- 
trator, or  curator  within  one  year  after  his  appointment." 

The  obligations  to  pay  in  the  present  case  originated  and  were  due 
prior  to  the  period  at  which  the  General  Statutes  took  effect,  and 
the  payees  having  failed  to  demand  payment  of  the  personal  repre- 
sentative within  twelve  months  after  his  qualification,  as  provided 
by  the  statute,  the  court  below  refused  to  allow  any  interest  on  the 
debts  accruing  after  the  death  of  the  obligor. 

It  is  conceded  that  the  undertaking  by  the  decedent  was  to  pay  the 
money  due  by  his  several  obligations  with  interest  until  paid,  and 
that  at  the  time  the  notes  were  executed  the  payees,  by^  law^  were 
entitled  to  recover  interest  until  the  notes  were  discharged;  and  it 
is  now  maintained  by  the  appellants  that  the  provision  of  the  statute 
impaired  the  obligations  of  these  several  contracts,  and  if  not.  tha: 
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Sec.  14,  Chap.  22,  Gen.  Stat.,  expressly  provides  that,  "No  part  of 
this  provision  is  retrospective  unless  expressly  so  declared.''  And 
lii^rcfore  the  court  erred  in  not  allowing  them  interest  after  the 
dt!aih  of  the  decedent. 

We  do  not  construe  this  statute  as  affecting  rights  already  vested 
(T  as  having  a  retrospective  operation,  but  as  applying  only  to  the 
interest  on  all  obligations  accruing  after  the  General  Statutes  took 
ctiect,  when  the  testator  or  intestate  died  prior  to  that  time.  The 
law  is  in  effect  a  statute  of  limitation,  giving  the  right  to  the  cred- 
it->r  to  recover  interest  accruing  after  the  death  of  the  debtor,  unless 
properly  verified  and  demanded  of  the  personal  representative  within 
twelve  months  after  his  qualification.  The  legislature  had  the  un- 
doubted right  to  impose  a  limitation  as  to  the  right  of  recovery  ap- 
;'!>:ng  to  the  whole  debt,  and  if  so  we  see  no  constitutional  objec- 
tion to  the  limitation  as  to  the  interest  accruing  after  the  death  of 
the  decedent. 

In  this  case,  however,  it  appears  that  the  debtor  died  in  July,  1873, 
and  the  administrator  qualified  in  the  month  of  August  of  the  same 
year.  At  the  death  of  the  decedent,  and  the  qualification  of  his  repre- 
>tntative.  there  was  no  law  requiring  the  creditor  to  present  and 
r.emand  payment  of  his  claim  within  twelve  months,  and  therefore 
Sec.  14,  Chap.  22,  Gen.  Stat.,  applies  to  the  claims  now  in  contro- 
•'-TNy.  It  would  be  an  unreasonable  construction,  and  one  not  au- 
th'irized  by  the  letter  or  spirit  of  this  remedial  statute,  to  adjudi^e 
t'.iat  it  applied  to  debts  or  demands  against  the  estate  of  a  debtor 
♦lying  prior  to  the  passage  of  the  law. 

It  was.  therefore,  error  on  the  part  of  the  court  below  in  denying 
tie  creditor's  interest  upon  their  several  demands.  The  judgment 
refusing  to  allow  the  interest  and  directing  payment  only  of  the 
I  dance  due  was  final,  and  from  which  these  parties  have  the  right 
to  appeal  without  excepting  to  the  judgment.  The  judgment  is 
rezersed  and  cause  remanded  with  directions  to  allow  the  interest. 
Bush  &  Goodnight,  W.  P.  D.  Bush,  for  appellants. 
F.  Lee  Wilkinson,  for  appellee. 


D.  C.  Rogers,  et  al.,  v.  J.  L.  Moore. 

Practice — Receiver. 

Where  a  receiver  buys  property  at  a  judicial  sale,  whether  author- 
ized to  do  so  or  not.  even  though  the  proper  persons  might  have 
had  the  sale  quashed  or  could  have  held  him  as  trustee,  another 
person  not  interested  in  the  sale  cannot  complain  of  the  irregu- 
larity or  illegality  of  such  sale. 
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Receiver  May  Employ  Attorney. 

A  receiver,  although  the  mere  servant  of  the  court,  may,  undei 
some  circumstances,  employ  an  attorney  and  may  act  upon  his  ad 
vice,  or  even  allow  the  attorney  to  act  for  him. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

February  2,  1877. 

Opinion  by  Judge  Coper: 

If  we  adopt  the  appellants'  construction  of  the  petition,  then  the 
only  question  to  be  decided  is  whether  the  exhibits  filed  show  a  valic 
sale  and  purchase  of  the  one-half  of  the  tract  of  land  mentioned  in 
the  petition. 

The  regularity  of  the  sale  under  the  execution  in  favor  of  the 
Insurance  and  Banking  Company  is  not  questioned,  nor  is  the  valid- 
ity of  the  execution  in  the  name  of  Pegram,  commissioner,  or  its  levy 
on  the  equity  of  redemption  disputed,  but  the  sale  of  the  equity  of 
redemption  it  is  claimed  was  invalid. 

The  sheriff's  return  seems  to  be  regular  in  all  respects,  and  show? 
that  S.  P.  Little  "as  attorney  for  the  plaintiff'*  became  the  purchaser. 
Who  was  the  plaintiff?  Pegram  was  the  nominal  plaintiff  in  the 
execution,  and  nothing  besides  the  face  of  the  execution  and  the 
sheriff's  return  appearing,  the  inevitable  conclusion  would  be  that 
Little  was  his  attorney  and  purchased  for  him.  But  it  appears  that 
Watkins,  receiver,  had  been  ordered  to  collect  the  bond  on  which 
the  execution  issued,  and  he  was,  therefore,  the  real  party  in  inter- 
est in  the  execution,  and  was  the  only  person  who,  as  far  as  this 
record  shows,  had  any  authority  to  control  it,  and  we  think  the  legiti- 
mate conclusion  is  that  Little  was  Watkins's  attorney  and  bought  for 
him,  and  when  all  the  facts  are  considered  together  we  think  that 
Watkins  must  be  taken  to  be  the  person  referred  to  in  the  receipt 
executed  by  the  Insurance  and  Banking  Company  as  the  plaintiff 
in  Execution  No.  1549. 

We  have  then  these  facts:  Little,  as  attorney  for  Watkins,  pur- 
chased the  equity  of  redemption  and  redeemed  the  land  from  the 
first  sale,  and  Watkins  having  assigned  his  bid  to  the  appellee,  who 
has  since  received  the  sheriff's  deed,  the  appellee  is  the  owner  of  the 
interest  in  the  land  for  which  he  obtained  judgment  in  this  case, 
unless,  as  appellant  contends,  the  purchase  by  Watkins  was  illec:^! 
and  invalid.  Watkins,  as  receiver,  certainly  had  no  authority  to  buy 
land,  and  it  may  be  that  those  entitled  to  the  fund  he  was  directed 
to  collect  could  have  had  the  sale  quashed,  or  could  have  held  him 
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IS  trustee  for  them,  but  we  do  not  perceive  the  ground  upon  which 
:he  appellant  can  complain  of  his  purchase.  Nor  do  we  concur  with 
xjunsel  that  Watkins  as  receiver  could  not  have  an  attorney.  The 
law  prohibits  an  officer  charged  by  law  with  the  duty  to  sell  property 
from  buying  at  his  own  sale,  but  Watkins  had  no  duty  to  perform  in 
respect  to  the  sale  made  under  the  execution,  and  the  reason  upon 
fthich  the  rule  above  referred  to  rests  does  not  apply  to  him  in  this 
case.  Not  being  prohibited  from  purchasing,  the  sale  and  subsequent 
conveyance  vested  the  appellee  with  the  legal  title,  whether  Watkins 
eier  paid  for  the  land  or  not,  and  his  purchase  satisfied  the  execution 
aj^inst  the  appellant ;  and  he  has  therefore  no  right  to  inquire  what 
may  be  the  rights  of  Watkins  and  the  appellee  as  between  them  and 
the  persons  interested  in  the  fund  Watkins  was  directed  to  collect. 

A  receiver,  although  the  mere  servant  of  the  court,  may,  under 
some  circumstances,  employ  an  attorney,  and  may  act  upon  his  ad- 
vice, or  even  allow  the  attorney  to  act  for  him,  and  whether  he  could 
do  so  or  not  it  seems  clear  that  the  appellant,  who  does  not  appear 
to  have  had  any  interest  in  the  fund,  or  any  confidential  relations 
with  the  receiver,  and  to  whom  the  receiver,  as  such,  owed  no  duty, 
cannot  complain  that  the  receiver  chose  to  act  through  an  attorney. 

After  a  careful  consideration  of  the  whole  case  we  are  unable  to 
'letect  any  error  in  the  record  and  the  judgment  must  be  affirmed, 

IVilliams  &  Brown,  for  appellants,    L.  P.  Little,  for  appellee. 


W.  G.  Wade  v.  R.  L.  Tucker,  et  al. 

Judicial  Sales — ^Usurious  Interest. 

One  who  buys  property  at  a  commissioner's  sale  may  resell  the 
same  to  the  original  owners  at  any  price  that  may  be  agreed  upon, 
and  where  It  is  agreed  that  the  purchasers  from  the  buyer  at  com- 
missioner's sale  shall  pay  to  him  the  price  paid  by  him,  and  25  per 
cent  interest  for  the  time,  such  a  contract  Is  not  for  usurious  in- 
terest, but  is  a  consideration  for  the  sale. 

APPEAL  FROM  SIMPSON  CIRCUIT  COURT. 

February  3,  1877. 

Opinion  by  Judge  Lindsay  : 

Tucker  does  not  aver  directly  and  unequivocally  that  Wade  bought 
the  house  and  lot  at  the  commissioner's  sale,  under  a  contract  to  hold 
the  title  in  trust  for  Chaney  and  himself ;  and  the  proof  does  not 
sustain  that  theory.    But  it  is  evident  that  within  a  very  short  time 
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after  his  purchase  Wade  agreed  with  Chaney  that  he  and  Tuckei 
should  have  the  property  back  upon  the  payment  to  him  of  the  pria 
bid  at  the  decretal  sale,  and  interest  thereon  at  an  agreed  rate.  Thii 
was  an  oral  contract,  but  it  was  carried  out  when  Wade  convevetj 
to  Boone.  The  difficulty  in  settling  the  facts  of  the  transaction  is  t( 
ascertain  the  rate  at  which  interest  was  to  be  paid.  Wade  clain.i 
that  he  was  to  have  25  per  centum  per  annum.  Beard  fixes  it  ac 
cording  to  his  indistinct  recollection  at  10  per  centum.  There  ii 
some  proof  tending  to  show  that  Chaney  stated  that  he  was  to  pa;. 
25  per  cent,  interest.  The  most  reasonable  solution  of  the  mattes 
is  that  Wade,  who  was  acting  as  the  friend  of  Chaney  &  Tucker, 
was  at  the  least  to  be  fully  indemnified.  He  shows  that  at  the  tii/ie 
he  purchased  and  paid  for  the  house  and  lot  he  was  borrowing: 
money,  and  that  he  paid  interest  at  the  rate  of  fifteen  per  cent,  per 
annum  and  even  higher  rate  than  that.  If  there  was  a  settlement 
between  the  parties  at  the  time  the  note  sued  on  was  executed,  it? 
amount  would  tend  to  prove  that  25  per  centum  was  the  interest  con- 
tracted to  be  paid.  And  the  exaction  of  that  rate  of  interest  would 
not  have  been  usurious. 

The  property  was  W'ade's  and  he  could  lawfully  demand  such  sum 
as  he  chose  from  parties  desiring  to  purchase.  We  are  of  opinion 
that  the  chancellor  should  have  fully  indemnified  Wade,  by  allowing 
him  fifteen  per  centum  interest.  The  master's  settlement  of  the  0:::- 
standing  accounts  between  the  parties  seems  to  be  substantially  cor- 
rect. The  judgment  is  reversed  and  the  cause  remanded  with  instruc- 
tions to  render  judgment  in  favor  of  Wade  for  $21.07  ^^'i^h  interest 
at  six  per  cent,  per  annum  from  the  25th  day  of  August,  1875. 

Finn  &  Harris,  for  appellant.    G.  IF.  Whitesides,  for  appellees. 


David  F.  Curlin  v,  P.  B.  McCrocklin. 

Statute  of  Frauds. 

A  contract  to  be  x)erformed  upon  the  happening  of  a  future  and 
contingent  event,  which  may  happen  within  a  year,  is  not  within 
the  statute  of  frauds. 

Statute  of  Limitations. 

The  statute  of  limitations  does  not  begin  to  run  until  a  right  of 
action  accrues. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

February  3,  1877. 
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LUiNioN  Bv  Judge  Cofer: 

The  evidence  offered  by  the  appellant  tended  to  establish  the 
;:rev.inent  set  up  as  the  foundation  of  the  action,  and  the  peremptory 
n^truction  given  by  the  court  was  clearly  erroneous,  unless  one  or 
:'c  other  of  three  propositions  urged  by  counsel  for  the  appellee  can 
-t  sustained.  Those  propositions  are : 

I'irst,  that  the  alleged  agreement  was  within  the  inhibitions  of  the 
:ta:ute  of  frauds  and  perjury. 
Second,  that  the  action  is  barred  by  the  statute  of  limitations. 
Third,  that  the  parties  undertook  to  reduce  their  agreement  to 
writing,  and  parol  evidence  is  inadmissible  to  prove  a  simultaneous 
lerial  agreement  which  is  inconsistent  with  the  written  memorial. 

The  agreement  as  set  up  in  the  petition  was  that  the  appellee,  in 
case  the  appellant's  wards  held  him  responsible  for  their  share  of  the 
:v.:vi.  which  he  had  consented  should  go  to  make  the  appellee  equal 
I-'  the  other  heirs  of  the  testator,  would  refund  the  amount  so  re- 
ceived from  their  respective  shares  of  the  estate  as  disposed  of  by 
the  will.  If  such  was  the  agreement  then  it  was  not  within  the  stat- 
ute of  frauds.  A  contract  to  be  performed  upon  the  happening  of 
u  future  and  contingent  event,  which  may  happen  within  a  year,  is 
r  »t  within  the  statute.  Kings  Ex'rs  v,  Hanna,  9  B.  Mon.  370 ;  Hozv- 
^rd's  Adm*r  v.  Bur  gen,  4  Dana  137. 

Appellant  was,  according  to  the  claim,  he  asserts,  to  be  repaid  if 
his  wards  compelled  him  to  account  to  them,  and  this  they  might 
have  done  at  any  moment  after  he  allowed  the  money  to  be  paid  to 
the  appellee.  They  were  not  compelled  to  wait  until  they  attained 
their  majority  before  compelling  him  to  account,  nor  does  the  evi- 
•!fnce  show  that  the  agreement  was  that  the  money  was  to  be  re- 
funded only  in  case  the  wards  should  hold  their  guardian  respon- 
^ii'Ie  after  they  attained  the  age  of  twenty-one  years.  The  appel- 
ant's  testimony  was  that  the  money  was  to  be  refunded  if  they  ever 
held  him  liable  to  them. 

The  appellant's  right  of  action  did  not  accrue  until  he  had  been 
compelled  to  account  to  his  wards,  and  the  judgment  in  their  favor 
uas  not  rendered  until  April,  1871,  and  was  not  satisfied  until 
March,  1872.  The  statute  certainly  did  not  begin  to  run  before  the 
:'j^.gment  was  rendered,  and  as  this  suit  was  commenced  in  1873, 
the  statute  interposed  no  bar  to  the  action. 

In  entering  into  the  agreement  to  allow  the  appellee  to  receive  an 
t^iual  share  of  the  estate  the  appellant  acted  as  guardian  for  his  chil- 
dren, and  if  the  alleged  agreement  to  refund  the  money  was  entered 
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into  at  all,  it  was  with  him  as  an  individual,  to  indemnify  him  against  i 
the  consequences  of  his  unauthorized  act  as  guardian,  and  for  thai; 
reason,  if  for  no  other,  he  is  not  precluded  by  the  writing  from  set- 
ting up  the  contemporaneous  parol  agreement. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  instruct- 
ing the  jury  to  find  for  the  appellee,  and  the  judgment  must  there- 
fore be  reversed,  and  the  cause  remanded  for  a  new  trial. 

/.  H.  Beauchamp,  £.  £.  McKoy,  Lindseys,  for  appellant. 

Bullock  &  Beckham,  Caldwell  &  Harwood,  for  appellee. 


F.  E.  Richards,  et  al.,  v,  F.  E.  Richards's  Adm'r,  et  al. 

Decedent's  Estates — Sale  of  Real  Estate. 

Where  real  estate  is  conveyed  to  a  trustee  with  an  agreement  to 
sell  so  much  as  necessary  to  pay  off  debts  and  convey  back  to  the 
grantors  for  life,  and  the  fee  to  their  children,  but  the  trustee  actual- 
ly conveys  the  remainder  of  the  real  estate  to  such  grantors  in  fee 
simple  and  one  of  the  grantors  dies,  such  real  estate  cannot  be  sold 
to  pay  her  debts,  for  under  the  contract  she  is  the  owner  only  of 
a  life  estate  therein,  and  the  court  will  set  aside  an  order  made  to 
sell  such  real  estate,  on  the  petition  of  the  children  of  such  decedent 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

February  6,  1877. 

Opinion  by  Judge  Elliott  : 

Frances  E.  Richards,  the  mother  of  appellants,  died  domiciled  in 
Graves  county,  and  appellee,  R.  T.  Davis,  was  appointed  her  admin- 
istrator and  as  such  he  filed  a  petition  in  equity  to  settle  her  estate. 
In  this  petition  he  charged  that  her  personal  estate  was  insufficient 
for  the  payment  of  her  debts,  but  averred  that  she  was  the  owner  oi 
a  tract  of  land,  and  asked  that  the  same  might  be  adjudged  to  be 
sold  in  satisfaction  thereof. 

It  appears  that  I.  R.  Holifield  was  the  principal  creditor  of  the 
estate  of  F.  E.  Richards,  deceased,  and  on  hearing  the  court  ad- 
judged the  land  to  be  sold  in  satisfaction  of  his  and  other  claims 
against  said  estate,  and  on  a  sale  thereof  Hardy  Richards  became  the 
purchaser  and  executed  bond  with  I.  T.  Ballinger,  one  of  the  appel- 
lants, as  his  surety.  The  present  appellants  are  children  of  Mrs. 
Frances  E.  Richards  and  John  Richards,  and  were  infants  of  tender 
years  at  the  commencement  and  during  the  progress  of  this  suit,  but 
after  the  sale  of  the  land,  they,  by  their  statutory  guardian,  I.  T.  Bal- 
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increr,  filed  their  petition  and  set  up  their  infancy,  and,  after  stating 
their  cause  of  action,  asked  that  the  judgment  by  which  a  sale  of  the 
land  was  ordered  be  vacated  and  set  aside,  and  that  the  land  in  dis- 
pute be  adjudged  to  belong  to  them. 

It  appeared  from  the  pleadings  and  proof  in  this  case  that  their 
father  was  the  owner  and  in  the  possession  of  about  600  acres  of 
land  in  Graves  county,  but  that  his  wife,  appellant's  mother,  had  paid 
^K)\\t  eight  hundred  dollars  of  the  purchase  price.  Richards  and 
wife  executed  a  mortgage  to  L.  F.  Anderson,  and  failing  to  pay  the 
mortgage  debt  Anderson  brought  suit  for  the  sale  of  the  land  in 
satisfaction  thereof,  and  a  sale  was  adjudged,  and  I.  T.  Ballinger  bid 
■n.  agreeing,  however,  with  Richards  and  wife  that  they  might  sell 
enough  land  to  pay  off  Anderson's  lien,  and  if  any  of  the  tract  was 
loft  they  might  keep  it  during  their  lives  with  remainder  to  their 
children. 

Ballinger  afterward  agreed  that  the  purchase  made  by  him  should 
be  considered  the  bid  of  Anderson,  the  creditor,  and  it  was  agreed 
between  Anderson  and  the  father  and  mother  of  appellants  that  they 
might  sell  enough  of  the  land  to  pay  his  claim,  and  if  any  of  the 
tract  was  left  he  would  convey  it  to  Richards  and  wife  for  life  with 
remainder  to  appellants.  Shortly  after  this  last  agreement  was  made 
Anderson  died  and  his  estate  descended  to  his  brothers  and  sisters, 
who  agreed  to  carry  out  the  agreement  made  with  their  deceased 
brother. 

Richards  and  wife  sold  enough  land  to  pay  off  the  Anderson  debt, 
and  the  same  was  fully  discharged,  leaving  about  one  hundred  acres 
of  the  Richards  tract  to  be  conveyed  as  agreed  between  Anderson 
and  Richards  and  wife.  But  the  commissioner  in  the  suit  of  Ander- 
son and  Richards  conveyed  this  hundred  acres  to  appellants,  subject 
to  the  indebtedness  of  Mrs.  F.  E.  Richards.  These  appellants  were 
not  parties  to  that  suit,  and  were  infants  at  the  time  of  this  convey- 
ance, and  after  the  death  of  Mrs.  F.  E.  Richards,  her  administrator, 
as  before  stated,  by  his  petition  sought  and  obtained  a  sale  of  this 
land  in  satisfaction  of  the  claims  against  her  estate,  and  this  suit  is  to 
vacate  that  judgment  of  sale. 

The  lower  court  sustained  exceptions  to  the  depositions  of  John 
Richards,  the  father  of  appellants  and  of  I.  T.  Ballinger,  their 
guardian,  and  in  this  we  are  of  opinion  the  court  erred.  The  court 
also  dismmissed  appellants'  petition  as  to  Holifield,  the  creditor  of 
F.  E,  Richards's  estate,  and  this  was  also  error.  They  charged  that 
Holifield  and  Davis  were  endeavoring  to  effect  a  sale  of  their  land 
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in  payment  of  F.  E.  Richards's  debts,  and  they  therefore  sued  Da\i 
and  Holifield,  not  as  the  heirs  of  Mrs.  F.  E.  Richards,  but  in  thei 
own  right  as  vendees  of  Anderson,  for  the  land ;  and  so  far  as  thti 
suit  was  concerned  it  was  not  a  suit  to  settle  F.  E.  Richards's  or  am 
body  else's  estate,  but  it  was  a  suit  by  appellants  in  their  own  r:gl:l 
and  both  Richards  and  Ballinger  were  legal  witnesses  for  them. 

We  are  of  opinion  that  the  evidence  in  this  case  is  almost  corii 
elusive  that  by  agreement  between  Richards  and  wife  and  Andtr 
son,  after  Ballinger's  bid  was  transferred  to  him,  Anderson  agree< 
that  enough  of  Richards's  land  might  be  sold  to  pay  his  debt,  and  ii 
any  of  the  tract  were  left  he  would  convey  it  to  Richards  and  wif< 
or  the  survivor  of  them  for  life,  with  remainder  in  fee  to  the  appei- 
lants,  and  if  he  had  complied  with  this  agreement  in  his  lifetime, 
Mrs.  Richards's  estate  in  it  would  have  ceased  with  her  deatlj.  A^ 
Anderson's  heirs  have  assented  to  the  agreement  made  with  their 
brother,  and  as  the  fee  simple  title  has  been  conveyed  to  the  appel- 
lants, we  are  of  opinion  that  the  attempt  in  the  commmissoners' 
deed  to  subject  the  land  to  the  payment  of  Mrs.  F.  E.  Richards's 
debts  is  contrary  to  the  agreement  between  Anderson  and  appe]hnE5* 
ancestors,  and  is  not  binding  on  them. 

Wherefore  the  judgment  is  reversed  and  the  cause  remande<i 
with  directions  to  the  lower  court  to  vacate  and  set  aside  the  judjr- 
ment  of  sale  of  said  land  as  a  part  of  the  estate  of  Frances  E.  Rich- 
ards, deceased,  and  in  payment  of  her  debts  and  to  cancel  the  Iwnds 
for  the  purchase  price ;  and  the  court  is  directed  to  dismiss  the  suit 
of  appellees  so  far  as  it  seeks  a  sale  of  the  tract  of  land  in  dispute 
as  the  estate  of  F.  E.  Richards,  and  award  the  appellants  a  writ  of 
possession  for  said  land  if  they  are  not  in  possession  thereof. 

R,  K.  IViliiams,  for  appellants.     JV.  M,  Smith,  for  appellees. 


John  F.  Harris  v.  Thomas  J.  Flanery,  et  al. 

Pleading  and  Proof. 

Proof,  unless  based  on  averments  in  the  complaint,  is  as  fatal  to 
success  as  averments  are  without  proof. 

City  Ordinances  for  Public  Improvements. 

Where  it  is  shown  by  the  pleadings  and  admitted  by  the  parties 
that  an  ordinance  for  a  street  improvement  was  illegal  because  not 
passed  by  a  yea  and  nay  vote,  a  judgment  against  such  defendant 
property  holder  is  erroneous. 
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APPEAL  FROM  McCRACKEN  COURT  OP  COMMON  PLEAS. 

February  6,  1877. 

C^iNiON  BY  Judge  Elliott: 

This  is  an  action  brought  against  the  appellant  in  the  court  below 
^  r  the  value  of  improvements  made  on  Watts  street,  city  of  Pa- 
lucah,  appellant's  block  of  lots  fronting  thereon  for  the  distance  of 
::ur  hundred  feet. 

Appellant,  by  his  answer,  denied  that  any  ordinance  had  been 
.a-^ed  by  calling  the  yeas  and  nays  by  the  city  council  as  required  by 
the  charter  of  the  city  of  Paducah.  He  also  denied  that  the  im- 
; :  'vements  were  of  any  benefit  to  the  lot  owners,  and  stated  that 
the  value  of  the  improvements  amounts  to  more  than  half  the  value 
of  the  lots  fronting  on  Watts  street,  and  was  unauthorized  and  void. 

The  appellees  by  their  amended  petition  admitted  the  allegation 
n'  appellant's  answer  that  the  ordinance  for  the  improvement  of 
Watts  street  was  passed  by  the  city  council  of  Paducah  without  the 
yea.s  and  nays  having  been  ordered,  and  that  the  vote  by  which  it 
'.vas  passed  had  not  been  taken  by  yeas  and  nays  as  required  by  the 
city  charter,  and  for  this  dereliction  of  duty  the  city  of  Paducah  was 
r.ide  a  defendant,  and  a  judgment  asked  against  it  for  the  value  of 
the  improvement.  The  city  answered  and  asserted  its  compliance 
with  the  law  in  the  passage  of  the  ordinance  for  the  improvement 
cf  Watts  street,  and  a  copy  of  the  ordinance  filed  in  this  action  fully 
^v -tains  the  answer  of  the  city  on  that  subject. 

The  appellees,  without  further  amending  their  pleadings  or  in  any 
'.vay  withdrawing  the  allegation  that  the  ordinance  for  the  improve- 
:"'ent  of  Watts  street  was  null  and  void,  because  not  passed  in  ac- 
c-  r<;ance  with  the  requirements  of  the  charter,  went  to  trial  and  the 
c«v:rt  adjudged  in  their  favor  two  hundred  dollars  against  appellant, 
irri  the  balance  of  their  claim  against  the  city. 

This  judgment  as  to  appellant  is  erroneous.  The  appellees,  by 
their  own  pleadings,  abandoned  substantially  their  suit  against  ap- 
r-tllant  by  admitting  his  plea  that  the  ordinance  under  which  Watts 
street  had  been  improved  had  been  illegally  passed  by  the  city  coun- 
cil. The  appellees  admitted  by  their  amended  pleading  that  they 
'^.ad  no  cause  of  action  against  appellant,  and  by  it  sued  the  city, 
SH'I  as  they  could  not  legally  recover  against  the  appellant  without 
>:x.win<2f  a  valid  cause  of  action  against  him  by  their  pleadinp^s,  the 
•-"urt  should  have  dismissed  their  suit  aeainst  him.    This  court  has 
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often  decided  that  proof  without  allegation  is  as  fatal  to  success 
allegation  without  proof. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fu 
ther  proper  proceedings  and  petition  for  rehearing  overruled. 

/.  M.  Biggs,  for  appellant.     L.  D.  Husbands,  for  appellees. 


N.  C.  Morse  v,  James  M.  Barclay's  Adm'r,  et  al. 

Execution  and  sale — Parties  to  a  Suit. 

Where  land  has  been  conveyed  by  the  owner  before  judgment  o 
execution  against  him,  and  the  grantee  Is  not  a  party   thereto, 
sale  of  such  land  upon  execution  to  satisfy  such  judgment   is  Yoi< 
and  conveys  no  title. 

APPEAL.  FROM  LEE  CIRCUIT  COURT. 
February  6,  1877. 

Opinion  by  Judge  Lindsay  : 

The  appellant,  N.  C.  Morse,  and  the  appellee,  T.  J.  Phillips,  eac: 
claim  under  the  title  of  Haggin's  heirs.  The  two  Prices,  who  .ven 
heirs  at  law  of  Haggin,  conveyed  to  Benjamin  F.  Phillips  and  Aniu 
Finney  in  March,  1851.  Finney  sold  and  conveyed  his  undiviJcl 
half  of  these  lands  to  Daniel  Breck  in  November,  1858.  In  Sepu:::- 
ber,  1865,  Breck  sold  and  conveyed  to  Morse. 

There  is  nothing  in  the  record  to  show  that  the  title  thus  acquire : 
by  Morse  has  been  defeated  by  an  adverse  holding  or  by  any  act  jr 
default  on  his  part.  But  appellees  claim  that  it  was  defeated  by  tl:e 
execution  sale  at  which  Mrs.  Peck  purchased  in  1852.  This  execu- 
tion issued  on  a  judgment  against  the  administrator  and  heirs  at 
law  of  Haggin,  including  the  two  Prices,  who  had  therefore  s»^ ' 
and  conveyed  to  Phillips  and  Finney. 

But  these  two  heirs,  at  the  time  of  the  execution  levy  and  sale, 
had  no  title  to  these  lands.  The  title  had  been  cast  upon  them  by 
descent,  but  they  sold  and  conveyed  it  away  before  the  execution 
issued.  They  were  personally  bound  to  pay  the  debts  of  their  an- 
cestor, to  the  extent  they  had  received  estate  from  him,  and  un  ler 
the  judgment  of  the  Montgomery  Circuit  Court  any  lands  that 
descended  to  them,  and  remained  undisposed  of,  could  be  seizcl 
and  sold.  But  as  we  have  already  seen  these  lands  had  been  dis- 
posed of,  and  the  levy  and  sale  under  the  execution  did  not  affec: 
or  impair  the  title  of  Phillips  and  Finney  in  the  slightest  degree. 
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It  may  be  that  the  judgment  in  the  Madison  Circuit  Court  against 
Phillips  and  Finney  was  based  upon  a  balance  due  on  one  of  the 
notes  executed  by  them  to  John  G.  Price  for  a  portion  of  the  pur- 
chase price  of  these  lands,  and  it  may  be  that  a  lien  was  retained  to 
secure  the  payment  of  said  note.  But  if  all  this  be  true,  this  lien 
has  never  been  enforced.  The  judgment  in  the  Madison  Circuit 
Court  was  a  personal  judgment,  and  the  execution  issued  thereon 
was  to  be  satisfied  out  of  the  estate  of  Phillips  and  Finney.  It  did  not 
issue  until  the  nth  day  of  March,  1870.  At  that  time  Morse  held  the 
legal  title  to  the  lands  here  in  controversy,  and  if  the  sheriff  of 
Owsley  county  levied  on  and  sold  the  property  of  Morse  to  satisfy 
a  judgment  against  his  remote  vendor,  Finney,  of  course  the  levy 
and  sale  were  void,  and  appellee  took  nothing  under  his  purchase. 

If  Price  held  a  lien  on  these  lands  and  desired  to  enforce  it,  he 
ought  to  have  proceeded  in  equity  in  the  proper  court  of  the  county 
in  which  they  are  situated,  and  made  Morse  the  owner  of  the  legal 
title,  a  party  to  his  action.  He  could  not  enforce  his  lien  by  an  ac- 
tion at  law  in  a  distant  county. 

Upon  the  record  as  presented  by  the  transcript  before  us,  it  is 
clear  that  the  appellant  owns  one-half  of  the  lands  conveyed  to  Ben 
F.  Phillips  and  Amos  Finney  by  the  two  Prices  in  185 1,  and  it  was 
error  in  the  court  below  to  dismiss  his  cross-petition  and  deny  him 
al]  relief.  The  judgment  is  reversed  and  the  cause  remanded  for 
a  judgment  settling  the  rights  of  Morse  and  T.  J.  Phillips  upon  prin- 
ciples consistent  with  this  opinion. 

The  costs  of  this  appeal  will  all  be  taxed  against  T.  J.  Phillips. 

W ,  L.  Hurst,  for  appellant,  H,  C,  Lilly,  for  appellees. 


B.  G.  Broylton  v.  H.  B.  Spooner. 

Appeals— Motion  for  New  Trial. 

The  Court  of  Appeals  has  no  power  to  reverse  a  Judgment  on 
account  of  the  giving  of  an  instruction  excepted  to,  where  the  error 
in  giving  such  instruction  was  not  assigned  as  a  ground  for  a  new 
trial. 

APPEAL  FROM  CALLOWAY  CIRCUIT  COURT. 

February  6,  1877. 

Opinion  by  Judge  Pryor  : 

The  appellant  has  been  granted  two  new  trials  in  this  case,  and 
this  is  the  third  verdict  rendered  against  him  upon  the  facts. 

21 
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The  instructions  presented  to  the  jury  the  law  of  the  case,  and 
although  instruction  marked  D  is  liable  to  the  objecticwi  heretofore 
pointed  out  by  this  court  in  a  former  opinion,  we  cannot  adjudge 
that  it  misled  the  jury  or  prejudiced  the  rights  of  appellant.  Be- 
sides, the  giving  of  instruction  D  is  not  made  one  of  the  grounds 
for  a  new  trial. 

The  appellant  asks  for  a  new  trial  for  error  in  giving  instructions 
for  the  plaintiff,  and  for  error  in  refusing  instructions  asked  by  de- 
fendant. Both  plaintiff  and  defendant  excepted  to  the  giving  of 
instruction  D,  and  the  court  on  its  own  motion  gave  it  as  the  law 
of  the  case.  So  if  there  was  manifest  error  in  the  instruction  this 
court  would  have  no  power  to  reverse,  as  the  giving  of  this  instruc- 
tion was  omitted  from  the  grounds  for  a  new  trial. 

Judgment  aMrmed. 

L.  Anderson,  Marshall,  BloomHeld,  for  appellant 

J.  M.  Bigger,  for  appellee. 


W.  F.  Miller,  et  al.,  v.  F.  S.  Gosnell,  et  al. 

Mandamus — Party  Plaintiff. 

Mandamus  is  a  proper  action  to  compel  the  city  council  to  make 
a  levy  pursuant  to  the  statute  to  raise  funds  for  the  use  of  the  schools 
In  the  city  in  procuring  school  buildings  and  affording  school  facil- 
ities; and  such  action  Is  properly  brought  In  the  name  of  the  board 
of  trustees  of  the  schools,  whose  duty  it  Is  to  provide  school  focil* 
Ities  and  handle  and  receive  the  funds  for  such  purpose. 

Separate  School  Act — Constitutionality — ^Wisdom  of  Act 

An  act  is  not  unconstitutional  because  It  provides  that  a  fund  to 
be  raised  by  taxation  Is  to  be  used  to  furnish  school  facilities  to 
white  children  only.  An  act  will  not  be  declared  unconstltutloDal 
because  the  court  merely  doubts  legislative  power. 

Separate  School  Act — Constitutionality — Discrimination. 

Where  It  Is  shown  that  the  colored  children  of  Louisville  hare 
been  fully  provided  with  school  facilities  by  a  general  tax  on  all 
taxable  property,  a  similar  tax  for  a  similar  purpose  for  white  chil* 
dren  is  not  an  unconstitutional  discrimination  In  their  favor. 

APPEAL  PROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

February  7,  1877. 

Opinion  by  Judge  Elliott  : 

This  is  an  appeal  from  a  judgment  of  the  lower  court  on  the  peti- 
tion of  the  appellees  to  compel  appellants  to  levy  a  school  tax  of 
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right  cents  on  the  $100  worth  of  property  of  the  taxpayers  of  the 
nty  of  Louisville,  by  virtue  of  an  act  of  the  legislature  of  this  state 
xLssed  February  i,  1876. 

The  first  section  of  the  act  provides  that  "for  the  purpose  of  en- 
ibling  the  board  of  trustees  of  the  male  high  school,  the  female 
tiigh  school,  and  the  public  schools  of  the  city  of  Louisville  to  build, 
enlarge,  procure,  repair  or  purchase  such  schoolhouse  or  school- 
houses  as  may  be  necessary  or  suitable  in  the  various  wards  of  said 
cit)-  for  the  use  of  white  children,  the  general  council  of  Louisville 
shall  cause  to  be  annually  levied  a  tax  of  eight  cents  on  each  one 
hundred  dollars  worth  of  real  estate  and  improvements  and  mixed 
property,  and  on  such  personal  property,  money  and  choses  in  action 
as  shall  exceed  the  owner's  debts,  now  subject  to  taxation,  or  within 
the  taxable  limits  of  said  city.  Said  tax,  when  levied,  shall  be  passed 
to  the  credit  of  the  school  fund  on  the  books  of  the  city  of  Louis- 
ville, and  shall  be  paid  to  the  board  of  trustees  by  the  receiver  of 
city  taxes  in  the  same  manner  that  other  funds  belonging  to  said 
board  is  now  paid  over  by  said  city." 

It  appears  from  the  pleadings  and  evidence  in  this  cause  that  the 
appellants,  the  city  council  of  the  city  of  Louisville,  on  demand 
failed  and  refused  to  make  the  levy  of  the  tax  as  required  by  the  act, 
snpra,  and  on  petition  of  appellees  the  board  of  trustees  of  the  male 
high  school,  the  female  high  school  and  the  public  schools  of  the  city 
of  Louisville,  a  mandamus  was  awarded  against  them  to  coerce  a 
ccanpliance  with  the  law  by  a  levy  of  the  tax,  etc. 

By  the  charter  of  the  city  of  Louisville  the  appellees  are  vested 
with  very  full  power  and  control  over  the  school  funds  of  said  city. 
The  school  board  is  g^ven  "the  control  and  management  of  said 
schools,  and  the  property  and  funds  belonging  thereto,  and  their 
establishment,  management  and  maintenance  under  the  provisions 
of  this  charter  or  otherwise,  shall  be  vested  in  the  said  board  of 
trustees."  It  has  the  power  to  borrow  money  and  pledge  the  future 
school  taxes  for  repayment  and  to  collect  tuition,  etc. 

The  school  board  of  trustees  of  the  city  of  Louisville  is  at  least  a 
quasi  corporation,  and  such  corporations  are  authorized  to  sue  and 
he  sued.  Angell  &  Ames  on  Corporations,  Sees.  23,  and  24.  By 
^^-  33  of  the  Civil  Code,  trustees  of  an  express  trust  are  authorized 
to  sue  without  joining  their  beneficiaries,  as  was  done  in  this  case. 
The  very  act  under  which  this  proceeding  was  instituted  requires 
that  the  tax,  when  collected,  "shall  be  passed  to  the  credit  of  the 
school  fund  on  the  books  of  the  city  of  Louisville,  and  shall  be  paid 
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to  the  board  of  trustees  by  the  receiver  of  city  taxes  in  the  sarai 
manner  that  other  funds  belonging  to  said  board  is  now  paid  ovei 
by  the  said  city." 

It  would  have  been  very  useless  for  the  legislature  to  direct  thes^ 
taxes  to  be  collected  and  paid  over  to  these  appellees  if  they  wen 
vested  with  no  power  or  authority  to  compel  or  coerce  a  compliancfi 
with  the  law.  We  are  therefore  of  opinion  that  the  appellees  wen 
the  proper  parties  to  have  brought  this  suit,  and  that  the  public 
has  no  such  interest  in  the  fund  as  would  require  a  suit  by  the  com- 
monwealth. 

It  is  said  that  the  act  directing  the  levy  of  the  school  tax  is  un- 
constitutional because  it  devotes  the  fund  for  the  erection  and  re- 
pair of  schoolhouses  for  the  use  of  white  children  only.  The  policy 
and  justice  of  legislation  belong  not  to  judicial  but  to  legislative 
discretion,  and  to  merely  doubt  legislative  power  is  not  enough  to 
justify  judicial  resistance.  City  of  Louisville  v,  Hyatt,  2  B.  Men. 
178. 

According  to  the  evidence  in  this  cause  the  colored  children  had 
been  amply  provided  with  schoolhouses  by  funds  raised  by  a  general 
tax  on  all  the  taxpayers  of  the  city,  without  distinction  of  race  or 
color,  and  it  was  for  the  purpose  of  furnishing  equal  school  accom- 
modations to  the  white  children  that  were  enjoyed  by  the  colored 
ones  that  the  tax  of  eight  cents  was  directed  to  be  levied.  When  it 
was  contended  that  the  fund  raised  by  this  tax  was  to  be  unequally 
distributed,  the  appellees  had  a  right  to  show  that,  the  colored  chil- 
dren having  been  provided  with  ample  schoolhouse  accommoda- 
tions, this  tax  was  intended  to  afford  similar  accommodation  for  tlie 
white  children  of  the  city. 

Where  constitutional  uniformity  or  equality  of  taxation  is  denied, 
evidence  will  be  heard  to  show  its  equality  and  uniformity.  Cheaney 
V,  Hooser,  9  B.  Mon.  330;  City  of  Covington  v,  Southgate,  15  B. 
Mon.  491 ;  Courtney  v.  City  of  Louisville,  12  Bush  419. 

We  are  of  opinion  from  the  evidence  that  the  colored  children 
having  been  fully  provided  with  schoolhouse  accommodation  by  a 
general  tax  of  the  property  of  all  the  taxpayers  of  the  city,  a  similar 
tax  for  a  similar  purpose  for  white  children  was  not  an  unconstitu- 
tional discrimination  in  their  favor,  and  that  therefore  the  tax  au- 
thorized by  the  act  supra  was  not  unconstitutional. 

But  it  is  insisted  that  the  city  council  had  a  discretion  to  levy  the 
tax  at  any  time  during  the  year  1876,  and  that  appellees  had  no 
cause  of  action  until  the  close  of  the  year  1876.    It  is  a  sufficient  an- 
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swer  to  this  position  to  say  that  the  appellants  give  as  a  reason  for 
not  levying  the  tax  that  they  believe  the  act  directing  its  levy  to  be 
unconstitutional,  and  it  cannot  be  presumed  that  they  would  have 
voluntarily  done  an  act  which  they  conscientiously  believed  to  be  a 
\*iolation  of  the  Constitution.  Besides,  the  appellees  did  not  institute 
coercive  measures  against  them  till  July  last,  and  not  until  they  had 
ordered  the  levy  of  all  the  other  taxes  of  the  city,  leaving  this  one 
out,  and  not  until  a  levy  of  this  tax  had  been  demanded  and  re- 
fused. 

Generally  when  the  law  requires  an  act  to  be  done,  but  fixes  no 
time  within  which  it  is  to  be  done,  it  must  be  done  in  a  reasonable 
time.  In  this  case  the  city  council  not  only  had  a  reasonable  time, 
biit  had  made  the  tax  levy  for  the  city  and  left  this  tax  out,  and  then 
on  demand  refused  to  levy  it  because,  as  the  council  says,  it  was  be- 
lieved to  be  unconstitutional,  and  the  fear  was  indulged  that  if  this 
tax  was  levied  it  would  endanger  the  collection  of  all  the  other  taxes 
l€\*ied  on  the  taxpayers  of  the  city. 

We  are  of  opinion  from  the  pleadings  and  evidence  in  this  cause 
that  the  appellants  had  not,  when  they  were  sued,  levied  the  taxes 
as  required  by  the  act  of  February  i,  1876,  and  we  are  also  of  opin- 
ion that  they  did  not  intend  to  levy  the  same  for  reasons  satisfactory 
to  themselves. 

Wherefore  the  judgment  of  the  lower  court  is  afhrmed. 

r.  L.  Bennett,  James  Speed,  for  appellants, 

Muir  B.  Davies,  A,  G.  Corrinth,  for  appellees. 


James  Redd  v.  Commonwealth. 

Criminal  Law—Indictment. 

Where  there  are  two  counts  in  an  indictment,  one  charging  lar- 
ceny and  the  other  for  receiving  stolen  property  knowing  it  to  have 
been  stolen,  and  a  general  demurrer  is  entered  to  the  indictment, 
it  is  not  error  to  overrule  the  demurrer  if  either  count  is  sufficient. 

Sufficiency  of  Indictment. 

An  Indictment  for  receiving  goods,  knowing  that  they  were  stolen 
foods,  is  insufficient  where  it  fails  to  aver  that  such  goods  had  in 
fact  been  stolen. 

Indictment  for  Larceny  Must  Name  the  Owner  of  the  Stolen  Property. 
A  charge  in  an  indictment  that  the  property  stolen  was  the  prop- 
erty of  Fry,  Marsh  ft  Kinney  will  sustain  a  conviction  where  the 
proof  shows  that  such  parties  jointly  owned  such  property. 
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APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

February  7,  1877 

Opinion  by  Judge  Cofer  : 

The  appellant  having  been  convicted  and  sentenced  to  two  years 
imprisonment  in  the  penitentiary  of  the  state,  upon  an  indictment  iij 
the  first  paragraph  of  which  he  was  charged  with  larceny,  and  ia 
the  second  with  receiving  stolen  property,  knowing  it  to  have  been 
stolen,  has  appealed  to  this  court  to  reverse  that  judgment.  He  en- 
tered a  general  demurrer  to  the  indictment,  which  was  overruled, 
and  he  excepted;  a  trial  was  had  and  judgment  rendered  in  Decem- 
ber last,  and  the  appeal  was  filed  in  the  office  of  the  clerk  of  this 
court,  January  4. 

The  Code  of  Practice  in  criminal  cases,  which  went  into  effect 
on  the  first  day  of  January  last,  provides  that  judgments  of  convic- 
tion, whether  of  felony  or  misdemeanor,  except  in  case  of  which  this 
court  has  no  jurisdiction,  shall  be  reversed  for  any  error  of  law,  to 
the  defendant's  prejudice,  appearing  on  the  record  (Sees.  340  and 
353) »  and  that  its  provisions  shall  regulate  the  proceedings  in  all 
prosecutions  in  all  the  courts  of  the  state  from  and  after  January  i, 
1877  (Sec.  i).  This  court,  therefore,  has  jurisdiction  in  this  case 
to  inquire  whether  the  court  erred  in  overruling  the  demurrer,  and  if 
it  did  to  reverse  for  that  cause. 

It  is  not  charged  in  the  second  paragraph  that  the  property  which 
the  appellant  was  charged  with  having  received  had  in  fact  been 
stolen.  The  allegation  is  that  he  received  it  "knowing  when  he  re- 
ceived it  that  it  was  stolen."  As  suggested  by  appellant's  counsel 
the  indictment  does,  indeed,  allege  that  the  prisoner  received  the 
goods  knowing  when  he  received  them  that  they  were  stolen,  and 
it  is  no  doubt  true  that  he  could  not  have  known  that  they  were 
stolen  unless  they  had  been  stolen ;  still  he  had  a  right  to  get  his  in- 
formation as  to  the  charge  against  him  from  a  direct  allegation,  and 
was  not  bound  to  look  to  see  what  implication  or  logical  allegation 
could  be  made  from  the  facts  alleged.  The  second  paragraph  was 
therefore  insufficient,  and  had  it  been  demurred  to  separately  the  de- 
murrer should  have  been  sustained,  but  the  demurrer  was  to  the 
whole  indictment,  and  if  either  paragraph  was  good  it  was  properly 
overruled. 

The  next  objection  argued  is  that  the  goods  charged  in  tlie  first 
paragraph  to  have  been  stolen,  and  in  the  second  to  have  been  re- 
ceived with  a  knowledge  that  they  had  been  stolen,  were  "the  prop- 
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erty  of  Fry,  Marsh  &  Kinney,"  and  that  the  omission  to  state  the 
christian  or  first  names  of  the  members  of  the  firm,  or  that  their 
names  were  unknown  to  the  grand  jury,  was  fatal  to  the  indictment. 
The  suflSciency  of  the  indictment  must  be  tested  by  the  provisions 
of  the  Code  of  1854,  then  in  force.  Sec.  127  of  that  Code,  with  which 
Sec.  128  of  the  Code  of  1877  corresponds,  reads  as  follows,  viz.: 
"Where  an  offense  involves  the  commission,  or  attempt  to  commit, 
an  mjury  to  person  or  property,  and  is  described  in  other  respects 
with  sufficient  certainty  to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured  or  attempted  to  be  injured  is  not  material." 
The  charge  was  that  the  defendant  stole  and  knowingly  received 
property  which  he  knew  had  been  stolen,  and  which  belonged  to  the 
fimi  of  Fry,  Marsh  ft  Kinney.    In  order  to  sustain  the  indictment 
the  cc»mnonwealth  must  prove  that  he  had  stolen  or  knowingly  re- 
ceived goods  which  had  been  stolen,  and  in  which  three  persons, 
answering  to  the  names  of  Fry,  Marsh  and  Kinney,  had  a  joint  in- 
terest, and  that  it  was  their  joint  property  sufficiently  identified  the 
act  to  enable  him  to  prepare  to  meet  the  charge,  and  to  plead  the 
judgment  in  bar  of  a  second  prosecution  for  the  same  offense. 

The  verdict  of  the  jury  was  general,  and  did  not  indicate  upon 
which  paragraph  the  prisoner  was  found  guilty,  and  he  moved,  on 
that  ground,  to  arrest  the  judgment.  His  rights  were  not  prejudiced 
by  the  form  of  the  verdict,  which  was  in  effect  an  acquittal  on  one 
paragraph  and  a  conviction  on  the  other,  and  is  therefore  a  bar  to 
another  prosecution  for  either  of  the  offenses  charged  in  the  indict- 
ment. 

The  evidence  did  not  establish  a  technical  partnership  between 
Fr)',  Marsh  and  Kinney,  but  it  showed  a  joint  interest  in  them  in  the 
property  stolen,  and  was  in  that  respect  sufficient  to  sustain  the 
verdict. 

Perceiving  no  error  of  law  to  the  appellant's  prejudice  on  the 
record  the  judgment  is  zfHrmed, 
Breckinridge  &  Shelby,  for  appellant.    Moss,  for  appellee. 


R.  C.  Harris  v.  Mary  A.  Doyle's  Trustee. 

Tnittee  of  an  Express  Trust— Appointment  of  Successor. 

Where  one  is  appointed  trustee  by  a  will  to  hold  property  and  pay 
oyer  the  Interest  thereon  to  a  designated  person,  and  resigns  as  such 
trustee,  the  court  has  power  to  appoint  a  new  trustee  to  carry  out  the 
tnisL 


328  Kentucky  Opinions.  [February 

Statute  of  Limitations. 

Where  a  trustee  of  an  express  trust  is  required  by  the  trust  to  tak< 
and  hold  property  and  pay  the  interest  received  thereon  to  a  name^ 
person,  and  executes  a  bond  for  the  faithful  performance  of  his  du^ 
ties,  but  converts  the  trust  estate  to  his  own  use,  and  dies,  the  perso:) 
appointed  to  succeed  him  may  bring  an  action  on  said  bond  to  recovez 
the  estate.  In  such  case  the  cause  of  action  never  accrued  to  the 
beneficiary  of  the  trust  so  as  to  enable  her  to  recover  the  principal* 
and  for  this  reason  the  statute  of  limitations  cannot  apply  to  bar  the 
right  of  recovery. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

February  8,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  not  pretended  that  Doyle,  the  husband  and  trustee,  ever  in- 
vested the  trust  fund  or  accounted  for  it  in  any  way  to  his  wife,  who 
is  sole  beneficiary.    The  will  of  Horn  devised  the  money  to  Floumoy 
in  trust  for  Mrs.  Doyle,  requiring  the  trustee  to  pay  over  to  her  the 
annual  interest  or  income  only.  Neither  the  wife  nor  the  trustee  had 
the  power  to  dispose  of  the  principal  or  to  use  it  for  any  other  pur- 
pose than  that  designated  by  the  provisions  of  the  will.    Floumoy 
consented  to  surrender  the  trust,  and  the  husband,  Pat  Doyle,  at  the 
instance  of  the  wife,  was  appointed  in  his  stead  in  the  year  1854. 
The  chancellor,  in  appointing  Doyle  as  trustee,  vested  him,  by  the 
express  language  of  the  judgment,  with  all  the  powers  and  privileges 
of  the  former  trustee,  and  also  subjected  him  to  all  the  duties  and 
liabilities  imposed  by  the  will  that  Floumoy  was  required  to  dis- 
charge.   He  was  also  required  to  invest  the  fund  and  to  execute  a 
bond  with  surety,  conditioned  to  faithfully  discharge  all  the  duties 
imposed  upon  him.     This  bond  was  executed  in  the  year  1854,  in 
the  action  brought  by  the  wife  to  have  her  husband  ai^)ointed,  in 
which  action  is  filed  what  purports  to  be  the  will  creating  the  trust 
and  imposing  the  obligation  on  the  trustee. 

The  trust  was  accepted  by  the  husband,  the  duties  to  be  discharged 
as  required  by  the  judgment  in  accordance  with  the  terms  of  the 
will  filed  in  that  action.  We  cannot  well  see  why  the  appellee  should 
be  required  to  show  that  the  will  was  properly  proven  and  admitted 
to  probate.  The  record  of  the  suit  in  Madison,  under  which  the  ap- 
pointment was  made  and  the  bond  executed,  shows  the  character  of 
the  trust ;  and  if  the  trust  had  ceased,  or  never  existed,  if  the  latter 
part  can  be  shown  at  all,  the  burden  is  on  appellant.  The  husband, 
as  trustee,  had  the  right  to  control  this  fund,  and  no  cause  of  action 
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ver  existed  upon  the  part  of  the  wife  by  which  she  could  require 
im  to  pay  her  the  principal.  She  was  not  entitled  to  it.  The  title 
nd  right  to  control  this  money  was  with  the  trustee,  and  what  the 
eneficiary  was  entitled  to  demand  of  the  fiduciary  was  the  annual 
icome.  She  might  have  had  him  removed  for  proper  cause,  but  had 
0  right  to  demand  that  he  should  pay  over  to  her  the  principal.  The 
ppellant  was  the  security,  and  it  was  his  duty  to  have  protected 
imself  against  a  liability  that  must  necessarily  continue  as  long  as 
he  party  acted  as  trustee,  for  the  reason  alone,  if  no  other,  that  the 
ause  of  action  on  the  part  of  the  beneficiary  never  accrued  to  her 
o  as  to  enable  her  to  recover  the  principal  sum.  For  this  reason  the 
tatute  of  limitations  cannot  well  apply  to  a  continuing  resulting  ex- 
)ress  trust  so  as  to  bar  the  right  of  recovery  by  the  beneficiary.  Re- 
garding either  Chap.  63  or  Chap.  90  of  the  Revised  Statutes  as  gov- 
erning this  case,  the  cause  of  action  never  accrued  to  the  beneficiary. 
?he  might  have  him  removed  by  proper  proceeding  or  require  him 
to  invest  the  fund,  but  cannot  recover  the  principal  fund  in  his  hands, 
leld  by  reason  of  his  appointment  as  trustee  and  by  reason  of  the  exe- 
ci:tion  of  the  bond  to  which  the  name  of  appellant  is  found  as 
i-ret\\ 

The  parties  both  lived  in  Kentucky.  The  trust  fund  consisted  of 
money,  and  the  original  trustee,  Flournoy,  being  before  the  court 
ly  actual  service  and  on  appearance,  there  is  no  reason  why  the  court 
could  not  exercise  the  power  of  removing  him  or  accepting  his  resig- 
nation and  appointing  another  in  his  place.  We  are  not  disposed 
10  adjudge  that  the  manse  was  void  by  reason  of  his  former  manse 
in  Ireland.  He  had  obtained  a  divorce  by  legislative  enactment,  and 
although  the  question  is  worthy  of  argument  it  is  not  necessary  to 
lie  considered  or  determined  in  this  case.  If  not  the  husband,  he  was 
still  the  trustee,  and  she  had  no  power  to  compel  him  to  surrender 
to  her  the  trust  fund,  any  more  than  she  would  have  had  regarding 
lier  as  his  lawful  wife.  If  she  had  no  other  claim  upon  him  than 
those  growing  out  of  the  fiducial  relation,  this  would  not  have  au- 
thorized any  action  in  her  name  to  recover  the  principal.  Grinstead 
was  appointed  trustee  after  the  death  of  her  husband  in  1867  and 
has  brought  the  action.  There  is  no  demurrer  for  want  of  parties, 
and  if  there  had  been  we  see  no  reason  why  he  could  not  maintain  it. 
There  was  no  fraud  nor  misrepresentation  in  obtaining  this  bond 
or  the  signature  of  appellant  to  it,  and  his  present  liability  results 

from  his  own  misfortune  or  from  his  laches  in  not  taking  the  steps 
that  he  now  insists  should  have  been  taken  by  the  beneficiary.    See 


I 
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Lexington  Life,  Fire  and  Marine  Ins.  Co.  v.  Page,  17  B.  Mon.  41a 

Manion's  Adm'rs  v.  Titsworth,  18  B.  Mon.  582. 
The  judgment  below  is  afHrmed.  \ 

R.  H.  Rountree,  for  appellant.     C.  F.  Burnam,  for  appellee. 


A.  W.  Grief,  et  al.,  v.  McCracken  County. 

Sale  to  Defeat  Creditors— Pleading  Against  a  Garnishee  Defendant. 

Wliere  a  suit  is  brought  to  set  aside  a  conveyance  of  real  estate  al 
leged  to  have  been  made  to  defraud  a  creditor,  and  the  person  receir 
ing  such  conveyance  is  sued  as  garnishee  as  a  regular  defendant 
the  plaintiff  must  state  a  cause  of  action;  and  if  the  cause  Is  that  th< 
garnishee  defendant  is  indebted  to  plaintiff's  debtor,  the  petition  masl 
set  up  the  facts  showing  such  indebtedness — a  mere  conclusion  of  lav 
is  not  sufficient 


APPEAL  FROM  McGRACKEN  COURT  OF  COMMON  PLEAS. 

February  9,  1877. 

Opinion  by  Judge  Eluott  : 

This  action  was  brought  by  the  appellee,  originally  to  set  aside 
some  sales  of  realty  purchased  by  Husbands,  as  agent  of  McCracken 
county,  under  execution,  the  property  having  been  levied  on  and 
sold  as  the  property  of  F.  Grief,  by  virtue  of  an  execution  in  favor 
of  appellee,  McCracken  County,  and  against  F.  Grief  and  Calhoun. 
The  original  petition  alleged  that  the  legal  title  to  some  lots  in  Pa- 
ducah  that  had  belonged  to  F.  Grief  had,  unknown  to  Husbands, 
been  vested  in  his  two  sons,  the  appellants,  and  vested  in  them  with 
the  fraudulent  intent  to  avoid  the  payment  of  the  judgment  of  Mc- 
Cracken county  against  F.  Grief.  Appellants,  A.  W.  Grief  and  J. 
V.  Grief,  answered  and  denied  the  fraud,  but  admitted  that  the  legal 
title  to  the  lots  in  dispute  had  been  vested  in  them. 

The  appellee  then  filed  two  amended  petitions,  in  which  it  set 
out  with  particularity  what  real  estate  F.  Grief  owned  and  has  title 
to,  and  what  he  owned  jointly  with  others,  and  asks  that  the  former 
sales  of  the  property  be  set  aside;  and  at  the  close  of  the  second 
amended  petition  the  appellee  makes  the  following  allegations  against 
appellants,  to  wit :  "The  plaintiff,  McCracken  County,  avers  that  the 
defendants,  A.  W.  and  J.  V.  Grief,  upon  a  full  and  fair  settlement 
between  them  and  their  father,  F.  Grief,  owe  him  at  least  $2,500  and 
for  which  plaintiffs  pray  judgment,  and  for  other  proper  relief.' 


»» 
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The  Code  provides  that  for  legal  cause  a  plaintiff  can  sue  out  an 
ittachment  against  the  property  of  a  defendant,  and  also  garnishee 
iny  person  who  may  be  indebted  to  the  defendant  in  the  suit,  and 
he  garnishee  will  be  compelled  to  disclose  the  amount  of  his  in- 
Icbtedness  to  the  defendant  and  to  pay  it  into  court ;  and  the  plaintiff 
s  authorized,  if  dissatisfied  with  the  disclosures  of  the  garnishee,  to 
nstitute  suit  against  him  and  test  the  amount  of  his  indebtedness  to 
Jie  party  attached  by  regular  pleadings  and  proofs. 

But  the  plaintiff  may,  in  the  first  instance,  make  the  garnishee  a 
party  and  sue  him  jointly  with  the  debtor ;  but  if  he  pursue  the  lat- 
ter course  and  makes  the  garnishee  a  regular  defendant,  he  must  set 
out  a  cause  of  action  against  him  in  his  petition.  If  the  cause  of 
action  is  that  the  garnishee  is  indebted  to  the  party  alleged  to  be  the 
plaintiff's  debtor,  the  petition  must  set  up  how  and  for  what  he  is 
so  indebted.  In  other  words,  the  plaintiff,  when  he  brings  his  suit 
against  the  garnishee,  must  set  out  the  facts  constituting  his  cause 
of  action,  and  not  a  mere  conclusion  of  law.  This  the  appellee  has 
failed  to  do  in  this  case.  The  plaintiff  avers  that  on  a  full  and  fair 
settlement  between  appellants  and  his  debtor,  F.  Grief,  they  owe  him 
$2,500. 

The  plaintiff  does  not  state  that  there  has  ever  been  any  settle- 
ment between  appellants  and  F.  Grief  and  balance  struck,  nor  does 
the  petition  show  for  what  appellants  would  owe  such  balance  on 
settlement.  We  are  of  opinion  that  the  appellee  in  its  pleadings 
should  have  averred  such  facts  as  showed  that  appellants  were  in- 
debted to  F.  Grief,  and  that  said  indebtedness  was  founded  upon  a 
sufficient  consideration,  and,  on  failure  to  pay,  that  F.  Grief  could 
have  coerced  pajinent  by  his  action.  We  are  of  opinion  that  the 
mere  statement  that  on  full  and  fair  settlement  appellants  will  owe 
F.  Grief  $2,500  is  only  a  conclusion  of  law,  and  insufficient  to  up- 
hold in  this  cause. 

WTierefore  the  judgment  against  appellants  is  reversed,  with  di- 
rections to  permit  the  appellees  to  amend  their  pleadings,  should 
the\'  offer  to  do  so  in  a  reasonable  time,  otherwise  to  dismiss  this  suit, 
and  for  further  proceedings  consistent  with  this  opinion. 
Judge  Cofer  dissents  from  this  opinion. 
Bigger  &  Reid,  P.  D,  Yeiser,  for  appellants 
L  D.  Husbands,  for  appellee. 


332  Kentucky  Opinions.  [Februarj 

Trustees  of  Elizabethtown  v.  Hardin  County. 

Turnpike  Company — Bridge  Repair — County  and  Town  Bridges. 

A  turnpike  road  running  through  a  town  Is  nevertheless  the  pro| 
erty  of  the  company,  subject  to  the  municipal  regulations  of  the  town 
and  where  a  bridge  belonging  to  such  company  forms  a  part  of  sud 
highway,  in  such  town,  the  company,  and  not  the  town,  is  bound  ti 
keep  it  in  repair. 

« 

Abandonment  of  Turnpike  Company  Bridges. 

Where  a  turnpike  company  has  abandoned  its  franchise  and  its  roa^ 
a  part  of  which  consists  of  a  bridge,  and  the  same  has  become  t 
county  highway,  even  though  the  bridge  Is  within  a  town,  it  becomes 
the  duty  of  the  county  to  repair,  maintain  and  erect  such  bridge  as 
a  part  of  such  highway,  and  It  is  not  required  that  the  town  shouU 
do  so. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

February  9,  1877. 

Opinion  by  Judge  Pryor  : 

Shall  the  town  or  the  county  build  the  bridge  ? 

In  this  controversy  between  the  county  court  and  the  trustees  of 
Elizabethtown  it  became  necessary  that  some  third  party  should  in- 
tercede and  adjust  the  difference  between  them.  Having  failed  in 
their  effort  to  arbitrate  the  matter,  both  parties  applied  to  the  circuit 
court  to  pass  upon  the  questions  involved ;  and  the  right  of  the  coun- 
ty court  to  take  such  steps  as  may  be  necessary  to  determine  finally 
its  duty  in  regard  to  the  construction  or  repairing  of  the  bridge  can- 
not be  questioned.  It  cannot  act  as  its  own  arbiter  in  determining 
the  duties  devolving  on  the  trustees,  and  the  rebuilding  of  the  struc- 
ture being  a  matter  of  public  concern,  in  which  the  citizens  of  both 
the  town  and  county  are  interested,  it  was  evidently  proper  to  have 
the  duties  of  both  appellant  and  appellee  defined.  In  passing  on  the 
question  raised  it  is  very  necessary  to  present  such  facts  with  refer- 
ence to  this  bridge  as  are  conceded  by  both  parties,  as  the  facts  con- 
troverted by  the  answer,  if  established,  would  not  affect  the  legal 
status  of  either  party. 

It  is  conceded  that  the  road  on  which  this  bridge  is  erected  was 
originally  constructed  by  a  turnpike  company,  in  which  the  state  of 
Kentucky  had  an  interest  of  three-fourths  of  the  stock.  The  cor- 
poration was  known  as  the  Elizabethtown  and  Red  Tavern  Turn- 
pike Company.  This  road  was  used  or  controlled  by  the  company 
for  many  years,  and  becoming  unprofitable,  or  for  some  other  cause, 
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le  same  was  abandoned  by  the  company,  and  the  interest  the  state 
ad  in  the  road  surrendered  by  legislative  enactment  to  the  county 
f  Hardin ;  and  the  county  court,  at  the  time  of  the  present  proceed- 
igs,  recognized  it  as  one  of  the  highways  of  the  county,  and  had 
verseers  upon  it,  as  on  the  other  public  roads,  except  so  much  of  the 
oad  as  is  within  the  corporate  limits  of  the  town.  This  bridge, 
hen  in  a  decayed  condition  some  years  since,  was  rebuilt  by  the 
ounty  court,  but  with  the  avowal  on  the  part  of  that  body  that  it 
ras  incumbent  on  the  town  to  make  the  expenditure,  for  the  reason 
bt  it  constituted  a  part  of  one  of  the  principal  streets. 

It  is  certain  that  the  town  never  acquired  any  interest  in  the  tum- 
«ke  road  either  from  the  state  or  from  the  original  company.  The 
dy  power  the  trustees  of  the  town  could  exercise  over  it  was  the 
ight  to  demand  that  the  road  should  remain  unobstructed  and  kept 
n  repair,  so  that  the  citizen  might  pass  over  it  as  over  any  other 
ftreet.  and  to  use  it  for  the  purposes  of  the  town,  when  not  interfer- 
ng  with  the  franchise.  The  municipality  had  no  right  to  charge  toll 
upon  it,  or  to  deprive  the  turnpike  corporation  or  its  successor, 
Hardin  county,  from  controlling  it.  A  turnpike  road  running 
through  a  town,  although  regarded  as  one  of  the  principal  streets,  is 
nevertheless  the  property  of  the  company,  subject  to  the  municipal 
regulations  of  the  town  through  which  it  passes ;  and  so  with  this 
road,  it  may  be  considered  as  one  of  the  streets,  and  being  within  the 
town  limits  and  thus  the  subject  of  municipal  control,  when  not  in- 
terfering with  the  rights  of  the  corporation,  still  it  belongs  to  the 
company  and  the  company  must  keep  it  in  repair. 

If  the  original  company  were  still  in  existence,  with  this  bridge 
v.iihin  the  town  limits,  it  will  scarcely  be  contended  that  because  it 
i>  within  the  town  boundry  the  town  must  repair  it ;  and  if  not,  why 
\^ill  the  town  be  required  to  repair  it  when  the  right  of  the  company 
«nd  the  exercise  of  the  franchise  belongs  to  the  county  ?  Independ- 
ent, however,  of  this  view  of  the  question,  and  regarding  the  turn- 
pike company  as  having  abandoned  the  franchise,  and  the  county 
cmrt  as  controlling  the  road  like  any  other  public  highway  in  the 
count}',  it  is  still  certain  from  the  admitted  facts  that  this  bridge  is 
indispensable  for  public  use,  or  at  least  made  necessary  by  the  wants 
^f  the  public.  It  is  on  the  principal  thoroughfare  traveled  by  one 
IK^rtion  of  the  inhabitants  of  the  county  is  going  to  and  returning 
from  the  county  seat  and  railroad  depot.  It  is  a  bridge  constructed 
en  a  highway  seventy  feet  long,  and  essentially  a  county  bridge.  The 
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county  court  is  required  to  erect  such  structures  on  its  public  wayi 
when  required  for  public  use. 

The  citizen  of  the  town  is  taxed  to  aid  in  building  all  such  bridges 
erected  in  the  county,  and  when  called  on  by  the  tax  gatherer  musj 
contribute  in  the  same  proportion  with  the  citizen  living  outside  tin 
town  limits.  The  citizens  of  the  town  bear  the  burden  in  commoi 
with  the  citizens  of  the  county.  If  this  town  was  an  independeni 
municipality,  having  no  burdens  to  bear,  in  the  way  of  taxation,  is 
common  with  the  people  of  the  county,  for  county  improvements, 
then  it  might  be  well  argued  that  the  town  should  make  all  the  im^ 
provements  within  its  limits.  While  the  town  must  keep  its  streets 
and  alleys  in  repair,  it  cannot  be  said  that  such  a  structure  as  this  is 
to  be  regarded  as  a  part  of  the  street  for  the  purpose  of  compelling 
its  population  to  rebuild  or  repair  it.  It  is  within  the  county  as  well 
as  the  town  limits,  and  is  that  character  of  improvements  required 
to  be  made  by  the  county  court  when  the  necessities  of  the  public  de- 
mand it. 

Taking  the  answer  of  appellee  as  true,  the  appellants  are  entitled 
to  relief.  The  judgment  below  is  reversed  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion.  , 

/.  P.  Hobson,  for  appellants.     Turner  Wilson,  for  appellee. 


F.  W.  WOOLSEY,  ET  AL.,  V.  J.  W.  DiCKEY. 

Commissioner's  Sales. 

A  sale  by  a  commissioner  will  be  set  aside  when  the  price  bid  is  so 
grossly  inadequate  as  to  imply  bad  faith,  or  to  indicate  plain  and  pal- 
pable oppression. 

APPEAL  FROM  EDMONSON  CIRCUIT  COURT. 

February  10,  1877. 

Opinion  by  Judge  Lindsay  : 

This  court  has  never  held  that  a  commissioner's  sale  would  not  be 
set  aside  when  the  price  bid  was  so  grossly  inadequate  as  to  imply 
bad  faith,  or  to  indicate  plain  and  palpable  oppression. 

We  have  here  property  which,  less  than  three  years  ago,  sold  for 
three  thousand  dollars,  now  claimed  under  a  bid  of  one  hundred  dol- 
lars. Such  a  claim  is  clearly  unconscientious  on  its  face,  and  it  can- 
not be  upheld  without  the  most  outrageous  oppression.     Besides, 
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ich  a  sacrifice  of  property  of  itself  implies  fraud,  and  for  that  rea- 
m  the  sale  may  be  set  aside.    Stump  v.  Martin,  9  Bush  285. 
Judgment  reversed  and  the  cause  remanded  with  instructions  to 
rt  aside  the  sale,  at  the  costs  of  the  appellants. 
B.  Lawless,  Sr.,  A.  Duvall,  for  appellants, 
/.  W.  Jones,  R.  Rodes,  for  appellee. 


C.  B.  Wells  v.  Alex.  Offutt's  Ex'rs. 

inns — Constmctioii. 

Where  the  testator  directs  his  executors  to  lay  out  and  purchase 
real  estate  for  a  named  person  and  the  lawful  heirs  of  her  body,  and 
such  person  does  not  apply  for  the  appointment  of  trustees  to  manage 
such  estate,  the  executors  have  discharged  their  duty  when  they  have 
purchased  such  real  estate  and  had  it  conveyed  as  directed  by  the 
will,  and  it  is  error  for  the  court  to  direct  that  the  real  estate  so  pur- 
chased be  conveyed  to  trustees. 

APPEAL  FROM  SCOTT  COURT  OF  COMMON  PLEAS. 

February  10,  1877. 

Opinion  by  Judge  Cofer: 

That  Mrs.  Wells  received  the  $2,000  charged  to  her  between  the 
publication  of  the  will  and  the  death  of  the  testator  is  not  disputed, 
and  the  only  question  for  decision  in  respect  to  that  matter  is  whether 
it  should  have  been  treated  as  a  part  of  her  share  of  the  estate  be- 
queathed to  her  by  her  father.  He  bequeathed  to  her  so  much  of  his 
estate  as  would,  when  added  to  the  sum  he  had  already  given  her, 
amount  to  the  sum  of  $11,500,  and  by  the  well  established  rules  of 
•iie  common  law  the  money  given  her  afterwards  will  be  deemed  a 
satisfaction  pro  tanto  of  the  bequest.  Qriggby^s  Ex'r  v.  Wilkinson, 
9  Bush  91.  And  the  statute  recognizes  this  rule  as  being  still  in 
force.    Sec.  17,  Chap.  113,  Gen.  Stat. 

But  the  testator  bequeather  to  Mrs.  Wells,  in  her  own  right  and 
without  limitation  or  restriction,  the  interest  on  $10,000  from  the 
time  of  his  death  until  her  portion  of  the  estate  should  be  invested 
in  real  estate  according  to  his  directions.  Having  advanced  to  her 
$2,000,  which  must  be  added  to  the  $1,200  previously  given  her,  the 
two  sums  should  have  been  deducted  from  $11,500,  and  the  interest 

on  the  remainder,  from  the  testator's  death  until  invested,  should 

have  been  paid  to  her  and  deducted  from  her  share  of  the  estate, 
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and  only  the  residue  should  have  been  invested  in  real  estate  as  dj 
rected  by  the  will.  This  would  not  only  have  secured  that  exa^ 
equality  which  the  testator  was  evidently  anxious  to  secure,  bd 
would  have  carried  his  will  into  execution  precisely  as  he  wrote  i\ 
By  investing  the  whole  fund  the  chancellor  deprived  Mrs.  Wells  o 
the  absolute  indefeasible  title  to  the  interest,  which  is  given  to  he 
directly,  and  subjected  it  to  a  limitation  not  imposed  by  the  will. 

We  are  also  of  the  opinion  that  the  chancellor  erred  in  direafnj 
the  real  estate  purchased  be  conveyed  to  trustees.  The  will  doei 
not  so  direct,  but  the  direction  is  that  the  executors  shall  lay  out  thi 
fund  in  real  estate  "for  her  and  (the)  lawful  heirs  of  her  body."  Thj 
executors  are  not  charged  with  any  further  duties  in  the  matter 
and  as  Mrs.  Wells  did  not  apply  for  the  appointment  of  trustees 
none  should  have  been  appointed. 

Nor  are  we  satisfied  that  the  limitations  directed  to  be  inserted  i< 
the  deed  are  in  conformity  with  the  directions  contained  in  the  will 
The  language  of  the  testator  is  as  follows:  "But  it  is  my  dtsiU 
that  they  (the  executors)  should  lay  it  out  in  real  estate  for  her  anci 
(the)  lawful  heirs  of  her  body,  and  if  she  should  not  have  any  i1 
shall  return  to  her  brothers  and  sisters  to  be  divided  equally  between 
them."  The  chancellor  construed  this  language  as  giving  to  Mrs. 
Wells  an  estate  for  life,  with  remainder  to  her  descendants,  if  any 
living  at  her  death,  and  in  default  of  such  living  descendants,  then 
that  the  property  should  return  to  her  brothers  and  sisters. 

It. is  a  question  (but  upon  that  we  intimate  no  opinion)  whether 
this  language  does  not  create  an  estate  in  fee,  defeasible  upon  the 
death  of  Mrs.  Wells  without  having  had  a  child  or  children.  There 
was  no  pleadings  in  the  cause  requiring  the  court  to  determine  the 
nature  or  extent  of  the  estate  given  to  her,  and  it  would  be  safer 
to  direct  the  conveyance  to  be  made  in  the  language  of  the  will, 
that  is,  to  Mrs.  Wells  and  the  lawful  heirs  of  her  body,  and  in  case 
she  should  not  have  any,  then  to  her  brothers  and  sisters,  to  be 
equally  divided  between  them.  This  will  leave  that  clause  of  the 
will  to  be  construed  whenever  events  shall  render  its  construction 
necessary,  and  avoid  complications  which  may  result  from  its  pre- 
mature construction. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 

W.  H,  Cord,  for  appellant.    I.  M.  Adams,  for  appellees. 
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Lewis  Peters  v.  Commonwealth. 

Diiminal  Law — ^Horse  Stealing — ^Jurisdiction  of  Circuit  Court. 

Where  one  steals  a  horse  In  one  county  the  circuit  court  of  that 
county  has  jurisdiction  of  the  offense. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

February  13,  1877. 

Opinion  by  Judge  Elliott  : 

The  appellant,  in  January,  1877,  was  indicted,  tried  and  convicted 
of  the  offense  of  horse  stealing,  by  a  verdict  and  judgment  of  the 
Bourbon  Circuit  Court,  and  from  that  judgment  he  has  appealed. 

The  appellant,  it  seems,  was  in  custody,  and  when  the  indictment 
was  found  he  appeared  and  moved  the  court  to  set  it  aside  for  want 
of  jurisdiction,  which  motion  being  overruled  and  excepted  to,  he 
pleaded  guilty  of  the  offense,  and  by  the  verdict  of  the  jury  was  con- 
victed to  the  state  prison  for  three  years. 

We  fail  to  perceive  why  the  court  did  not  have  jurisdiction.  The 
confession  of  the  prisoner  is  evidence  that  he  stole  the  horse  in 
Bourbon  county.  But  it  is  contended  that  this  case  must  be  ruled 
by  Sec.  24  of  the  Criminal  Code  of  1877,  and  by  virtue  of  that  sec- 
tion the  Bourbon  Circuit  Court  had  no  jurisdiction.  That  section 
provides  that  "if  the  jurisdiction  of  an  offense  be  in  two  or  more 
counties  the  defendant  shall  be  tried  in  the  county  in  which  he  is 
first  arrested,  unless  an  indictment  for  the  offense  be  pending  in 
another  county." 

This  section  only  applies  where  jurisdiction  of  the  same  offense 
is  in  more  than  one  county,  as  where  an  offense  is  committed  on  a 
highway  which  is  the  division  line  between  two  counties  and  the  like, 
but  it  has  no  application  to  this  case.  This  court  has  decided  that 
to  steal  a  horse  in  one  county  and  take  it  into  another  makes  it  a 
fresh  felony  in  the  latter  county,  and  every  other  county  into  which 
the  stolen  horse  is  taken.  It  is  not  the  same,  but  a  new  offense.  As 
the  appellant  admitted  that  he  stole  the  horse  in  Bourbon  county, 
the  facts  admitted  only  prove  that  he  committed  another  felony  by 
taking  it  into  Bath  county. 

Besides,  the  admitted  facts  do  not  show  that  the  appellant  was 
necessarily  guilty  of  a  felony  at  all  in  Bath  county.  They 
only  amount  to  this :  that  appellant  "was  arrested  in  Bath  county 
with  the  stolen  horse  in  his  possession  before  the  finding  of  the  in- 
dictment in  this  case  against  him.  He  may  have  been  in  possession 
22 
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of  the  stolen  horse  and  yet  not  have  stolen  nor  received  with 
knowledge  that  it  had  been  stolen." 

We  are  of  opinion  that  the  motion  to  withdraw  the  plea  of  guilt] 
was  properly  overruled,  and  as  no  errors  are  preceived  to  the  judg 
ment,  the  same  is  affirmed. 

Irz'in  Taylor,  for  appellant.    Moss,  for  appellee. 


R.  A.  Robinson  z\  R.  H.  Waggoner. 

Rules  of  Court. 

A  rule  of  court  to  compel  an  accepted  bidder  at  a  judicial  sale  ti 
complete  his  purchase  by  giving  bond  that  he  will  do  so,  is  a  reasoq 
able  rule  and  may  be  enforced. 

Partition — Ratified. 

A  partition  Judgment,  when  fair,  which  has  been  ratified  by  interi 
ested  parties,  will  be  held  effective  even  though  irregular,  and  sudi 
parties  are  estopped  from  questioning  its  legality. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

February  13,  1877. 

Opinion  by  Judge  Lindsay  : 

We  do  not  regard  a  proceeding  by  rule  to  compel  an  accepted 
bidder  at  a  judicial  sale  to  complete  his  purchase  by  the  execution 
of  the  proper  sale  bonds,  as  a  harsh  remedy.  The  refusal  to  execute 
these  bonds  is  in  the  nature  of  a  contempt,  and  the  party  refusing 
cannot  complain  that  the  chancellor  adopts  a  summary  remedy  to 
enforce  the  performance  of  a  plain  duty. 

If  there  are  sufficient  reasons  why  the  sale  shall  not  be  confinncd, 
they  may  be  presented  upon  the  execution  of  the  sale  bonds,  upon 
the  filing  of  the  report  of  the  commissioner ;  and  it  is  by  no  means 
clear  that  the  court  should  consider  them,  where  the  purchaser  occu- 
pies a  contemptuous  attitude  of  a  bidder  deliberately  trifling  with 
its  officer.  A  purchaser  seeking  to  prevent  the  confirmation  of  a 
judicial  sale  is  in  effect  asking  for  the  rescission  of  an  executory 
contract,  and. the  plaintiff  in  the  judgment  will  be  permitted  tor^ 
move  the  difficulties  in  the  way  of  specific  execution,  if  he  can  do  so 
before  the  time  arrives  for  final  action  on  the  purchaser's  exceptions. 
The  judgment  of  confirmation  in  this  case  fully  protects  the  appel- 
lant against  any  damage  to  be  reasonably  apprehended  from  the  tax 
liens  resting  on  the  realty  purchased. 
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We  will  not  decide  whether  the  judgment  of  partition  between 
le  heirs  of  Mrs.  Qarke  were  or  were  not  void  at  the  beginning.  It 
»  apparently  fair.  It  is  not  tinctured  with  fraud,  and  it  has  been 
1  the  most  unmistakable  manner  ratified  and  confirmed  by  each 
nd  all  of  the  parties  in  interest.  The  two  infants,  who  are  alleged 
lot  to  have  been  before  the  court,  have  each  sold  and  conveyed  the 
Qterest  allotted  to  them,  and  the  rights  of  third  parties,  and  among 
hem  those  of  the  appellee,  estop  them  now  to  question  the  legality 
\x  the  partition.  It  is  true,  the  record  of  the  suit  for  partition  shows 
hat  these  persons  were  infants  in  1867,  but  there  is  no  rule  of  evi- 
lence  that  requires  us  to  presume,  for  the  benefit  of  a  party  seek- 
ng  affirmatively  to  be  relieved  from  a  purchase  at  a  judicial  sale, 
hat  they  were  infants  in  1871,  1872  and  1873,  when  they  were  sell- 
ino^  and  conveying  their  real  estate. 

Infancy  in  some  cases  may  be  presumed  to  continue  within  a  frac- 
tion of  twenty-one  years,  but  this  presumption  will  frequently  be 
rebutted  by  a  presumption  founded  on  some  fact  inconsistent  with 
the  idea  of  such  prolonged  continuance.  We  have  here  agreed  that 
the  parties  who  were  infants  in  1867  were  engaged  in  selling  and 
conveying  real  estate  during  the  last  four  or  five  years.  The  fact 
that  they  assume  to  act  as  adults,  connected  with  the  further  fact 
that  their  conveyances  of  valuable  real  estate  were  accepted  by  the 
purchasers,  is  sufficient  to  rebut  the  presumption  that  either  of  them 
was  an  infant  at  the  time  of  his  ratification  of  the  purchase  in  ques- 
tion. 

We  perceive  no  sufficient  reason  for  disturbing  the  action  of  the 
chancellor,  and  his  judgment  must  therefore  be  affirmed. 

L  E.  Williams  and  C  E,  Cook,  for  appellant. 

I.  J.  Caldwell,  for  appellee. 


Michael  Monahan,  et  al.,  v.  F.  Altenburg's  Ex'x. 

Husbaad  and  Wife— Suretyship  of  Wife. 

Where  the  wife  owns  real  estate  and  she  obtains  articles  by  pur- 
chase which  are  necessaries  for  the  family,  the  charge  being  made 
against  her  at  the  time,  she  is  liable  therefor,  and  the  fact  that  a 
note  is  signed  by  her  husband  and  herself,  her  name  appearing  under 
Mb,  will  not  establish  the  claim  that  she  is  surety  only  for  her  hus- 
band. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

February  14,  1877. 
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Opinion  by  Judge  Pryor: 

The  signature  of  the  wife  under  that  of  the  husband  would  ind 
cate  that  the  wife  was  surety  only ;  but  as  it  is  alleged  in  the  pet; 
tion  that  the  articles  furnished  were  necessary  for  the  family  an 
sold  on  the  credit  of  the  wife,  the  proof  conducing  to  establish  th 
fact  not  only  that  the  credit  was  g^ven  the  wife,  but  that  she  obtaine 
the  articles  upon  the  representations  made  to  appellee's  testatoi 
that  she  owned  certain  real  estate,  and  therefore  his  debt  would  b 
perfectly  secure,  we  see  no  reason  why  her  property  ought  not  t< 
be  subjected  to  its  payment. 

The  statute,  instead  of  diminishing  the  rights  of  the  creditor  ii 
such  a  case,  has  enlarged  them  by  making  the  general  estate  of  th 
wife  liable,  although  the  signature  of  the  wife  only  is  affixed  to  th( 
writing.  Under  the  former  statute  the  liability  did  not  exist  unles: 
the  writing  was  signed  by  both  husband  and  wife.  The  legislature 
deeming  it  proper  to  let  the  wife  purchase  necessaries  on  her  o\n 
credit,  has  said  that  her  name  to  the  obligation  is  sufficient  to  create 
the  liability.  It  was  doubtless  intended  to  permit  the  wife  to  ob- 
tain the  necessaries  of  life,  although  the  husband  might  refuse  to 
unite  with  her  in  the  agreement  to  pay.  If  in  a  case  where  the  hus- 
band and  wife  both  signed  the  writing,  it  appears  that  the  credit 
was  given  the  wife,  and  the  articles  purchased  were  necessaries,  the 
wife's  estate  should  be  held  liable.  The  writing  is  signd  by  her,  and 
the  fact  that  there  is  another  obligor  does  not  invalidate  the  obliga- 
tion as  to  the  wife. 

The  bedstead,  spring,  mattress,  pillows  and  bolsters  were  pur- 
chased at  $65.00.  The  appellant  owned  three  houses  and  lots  and 
had  rented  two  of  them  out  for  twelve  or  thirteen  dollars  a  month. 
Her  husband  was  working  at  some  foundry  and  no  doubt  obtaining 
good  wages.  The  articles  purchased  were  such  as  every  prudent 
man  had  the  right  to  believe  were  necessaries,  and  the  appellant 
having  tenants  upon  her  estate  felt  no  doubt  like  improving  the  ap- 
pearance of  her  little  tenement  by  removing  the  old  womout  furn- 
iture and  substituting  the  finer.  She  now  has  in  her  possession  this 
property  purchased  on  the  faith  of  her  representations  as  to  her 
ability  to  pay,  and  being  necessaries,  although  not  indispensable  to 
the  household,  as  she  is  enjoying  the  luxury  of  sleeping  on  the  sprir^ 
mattress,  not  even  offering  to  return  it,  the  chancellor  acted  prop- 
erly in  compelling  her  to  pay  for  it. 

Judgment  affirtned. 

Berry  &  Hounshell,  for  appellants.    E.  IV.  Hawkins,  for  appclkf- 
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B.  B.  Bradshaw  v.  D.  W.  Christian  and  Wife. 
William  F.  Saylor  v.  Same. 

Prastee  and  Beneficiary. 

The  failure  of  a  trustee  named  to  accept  the  trust  will  not  depriye 
the  irlfe  of  her  beneficial  interest  in  the  land.  The  court  will  appoint 
another  trustee. 

^▼eyance  of  Land — Effect  on  Creditors. 

Where  a  conveyance  of  land  is  made  prior  to  the  creation  of  indebt- 
edness, it  cannot  be  sold  to  pay  such  debts. 

ludidal  Sale. 

A  judicial  sale  of  real  estate  for  less  than  one-tenth  of  its  yalue  im- 
ports such  a  wrong  in  the  conduct  of  the  sale  that  a  court  will  refuse 
to  approve  it  or  will  give  relief  against  it  to  protect  a  wife  whose 
interests  have  been  thus  sacrificed. 


APPEAL  FROM  TODD  CIRCUIT  COURT. 
February  14,  1877. 

Opinion  by  Judge  Pryor: 

The  failure  of  the  trustee  to  accept  will  not  deprive  the  wife  of 
her  beneficial  interest  in  the  land.    The  chancellor  will  find  a  trustee 
for  her.    The  conveyance  was  made  long  prior  to  the  creation  of 
ilie  indebtedness,  and  it  was  therefore  proper  to  adjudge  that  the 
land  was  not  liable  for  the  payment  of  Bradshaw's  claim.     As  to 
the  sale  of  the  land  it  clearly  appears  that  it  did  not  bring  more  than 
one-tenth  of  its  value,  and  the  price  itself  is  such  a  sacrifice  of  the 
AiiVs  land  as  to  import  wrong  in  the  conduct  of  the  sale  or  the  pro- 
ceedings transpiring  after  the  judgment  by  the  chancellor.    The  ap- 
pellee did  not  live  in  the  county,  and  those  of  his  friends  and  rela- 
tives who  were  interested  in  the  sale  seem  not  to  have  known  when 
the  sale  was  made,  and  it  is  a  matter  of  doubt  whether  the  property 
was  advertised  or  not.    The  commissioner  had  employed  parties  to 
put  up  advertisements,  and  is  not  able  himself  to  state  whether  they 
were  posted.     The  court  allowed  the  appellant,  the  purchaser,  his 
costs  ordinary  and  extraordinary,  expended  in  the  effort  by  appellee 
to  have  the  sale  set  aside.    The  order  of  re-sale  will  give  to  the 
pTirchaser  interest  on  his  money  if  he  has  paid  it  to  the  creditor,  as 
the  purchaser  will  get  it  and  not  the  creditor  if  this  fact  is  made 
to  appear.    The  judgment  is  affirmed  on  both  appeals. 
H,  G.  Petrie,  for  appellants.    S,  W.  Kennedy,  for  appellees. 
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William  Daugherty  v,  Gabe  Weitzel,  et  al. 

Promissory  Note — Collection  by  Bank. 

Where  the  owner  indorses  a  note  to  the  bank  for  collection  agaiiuit 
the  maker,  and  pursuant  to  an  agreement  between  the  maker  and  an- 
other, it  is  paid  by  such  other  person,  who  recelyes  it  from  the  bank 
to  hold  it  and  the  vendor's  lien  to  secure  him  for  advancing  the 
money,  the  holder  cannot  question  the  authority  of  the  bank  to  turn 
the  note  over  to  the  person  advancing  the  money.  He  cannot  hold  the 
money  he  receives  from  the  bank  and  complain  that  the  bank  had  do 
such  authority.  He  must  either  return  the  money  or  satisfy  the  im- 
plied agreement  of  the  bank  that  the  person  satisfying  such  note 
shall  hold  it  as  assignee. 

APPEAL  FROM  THE   FRANKLIN  CIRCUIT  COURT. 

February  14,  1877. 

Opinion  by  Judge  Lindsay  : 

Weitzel  placed  the  note  in  The  Farmers'  Bank  for  collection,  hav- 
ing first  written  his  name  across  the  back  of  it.  The  agreement  be- 
tween Shackelford  and  Daugherty  was  that  the  latter  should  pay 
to  the  bank  the  balance  due  on  the  note  and  take  it  up,  and  hold  it 
and  the  vendor's  lien  as  a  security  for  the  money  advanced.  This 
fact  was  made  knowm  to  the  oflScer  of  the  bank  to  whom  Daugherty 
made  the  payment,  and  he  without  objection  passed  the  uncancelled 
note  to  Daugherty. 

The  appellees  claim  that  this  action  upon  the  part  of  the  bank 
passed  no  title  to  Daugherty ;  that  it  held  the  note  for  collection,  and 
had  no  authority  to  pass  the  title  to  a  stranger,  even  with  the  con- 
sent of  the  payee.  This  may  be  true,  but  the  question  is  whether 
Weitzel  can  keep  the  money  thus  obtained  by  his  agent,  and  at  the 
same  time  repudiate  its  act  of  allowing  Daugherty  to  receive  the 
note  under  the  impression  that  he  was  taking  it  as  the  assignee  of 
the  payee  whose  name  was  written  across  the  back  of  it.  Weitzel 
must  either  return  the  money  paid  to  his  agent  under  the  circum- 
stances detailed  by  Daugherty  and  uncontradicted  by  any  witness, 
or  else  he  must  satisfy  the  implied  agreement  of  his  said  agent  that 
Daugherty  shall  hold  the  note  as  assignee. 

The  judgment  dismissing  Daugherty 's  petition  is  reversed  and  the 
same  remanded  for  further  proper  proceedings  not  inconsistent  with 
this  opinion. 

T.  B.  Ford,  for  appellant. 

W.  L.  Jett  and  D.  IV,  Lindsay,  for  appellees. 
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William  Bowling  v,  Benjamin  F.  Shepherd. 

Ejectment — ^Evidence  of  Title. 

Possession  Is  eyldence  of  title.  It  may  be  explained  away  by  evi- 
dence, but  In  the  absence  of  all  other  evidence  the  fact  of  a  plaintiff 
In  ejectment  having  been  once  possessed  of  the  land  will  be  sufficient, 
prima  facie,  to  authorize  a  recovery  against  an  Intruder  on  that  pos- 
session. 

Proof  of  Former  Possession. 

Where  proof  of  former  possession  In  an  ejectment  suit  establishes  a 
prima  f^cle  right  of  recovery  it  follows  that  plaintiff  must  recover 
unless  the  defendant  can  show  a  better  title  in  himself  or  outstanding 
in  another. 

Color  of  Title. 

One  having  color  of  title  cannot  be  ejected  by  a  plaintiff  who  is  him- 
self without  title,  but  who  relies  solely  upon  his  former  possession. 

APPEAL  PROM  CARTER  CIRCUIT  COURT. 

February  14,  1877. 

Opinion  by  Judge  Cofer  : 

The  fi.  fa.  in  favor  of  Cheno worth  &  Co.  was  levied  subject  to  the 
mortgage  to  Seymour  &  Clarke,  and  the  purchaser,  therefore,  only 
obtained  a  lien  for  his  bid  and  two  per  cent,  interest  thereon;  and 
the  appellee  cannot  convert  that  lien  into  an  estate  in  fee  by  show- 
ing that  the  mortgage  did  not  cover  the  property,  or  that  the  rail- 
road company  had  power  to  dispose  of  the  lots  notwithstanding  the 
mortgage.    The  extent  of  his  interest  must  be  measured  by  the  terms 
of  the  purchase,  and  cannot  be  enlarged  by  matters  not  appearing 
in  the  levy,  and  which  directly  contradict  it.    The  appellee  there- 
fore failed  to  show  a  valid  title,  and  such  seems  to  have  been  the 
opinion  of  the  circuit  judge,  as  indicated  by  the  only  instruction 
given  to  the  jury.     In  that  instruction  the  right  of  recovery  was 
made  to  depend  alone  upon  the  former  possession  of  the  appellee, 
which  would  not  have  been  proper  except  upon  the  assumption  that 
he  had  failed  to  show  a  valid  paper  title. 

In  Campbell  v,  Roberts,  3  A.  K.  Marsh.  623,  this  court  said: 
"Possession  is  always  evidence  of  title.  It  may  be  explained  away 
bv  extraneous  evidence,  but  in  the  absence  of  all  other  evidence  the 
fact  of  a  plaintiff  in  ejectment  having  been  once  possessed  of  the 
land  will  be  sufficient,  prima  facie,  to  authorize  a  recovery  against 
an  intruder  on  that  possession." 
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In  Riley  v.  Million,  4  J.  J.  Marsh.395,  that  doctrine  was  approved  i 
and  in  Fowke  v.  Damall,  5  Litt.  316,  the  court  said:  "We  have  no 
doubt  that  there  are  cases  where  a  plaintiff  in  ejectment  may  recover 
on  a  bare  possession  only,  such  as  where  there  has  been  an  actual 
disseizin  or  ouster  of  the  tenant,  and  even  where  there  has  not  been 
such  ouster,  and  the  defendant  appears  to  be  a  trespasser  without 
color  of  title." 

The  court  therefore  properly  overruled  the  appellant's  motion  for 
a  non-suit  made  at  the  conclusion  of  the  appellee's  evidence.  If 
proof  of  former  possession  of  the  locus  in  quo  establishes  a  prima 
facie  right  of  recovery  in  the  plaintiff,  then  it  would  seem  logically 
to  follow  that  he  must  recover,  unless  the  defendant  can  show  a 
better  title  either  in  himself  or  outstanding  in  another.  And  even 
if  he  should  show  a  better  outstanding  title,  he  must  in  some  way 
connect  himself  with  it  or  it  will  be  unavailing  if  he  came  into  the 
possession  wrongfully.  Fowke  v.  Darnall,  5  Litt,  316.  The  appel- 
lant cannot  therefore  defeat  the  action  by  showing  that  the  title  is 
in  the  railroad  company,  and  that  the  appellee  has  only  a  lien,  un- 
less he  has  in  some  way  connected  himself  with  the  railroad  com- 
pany's title,  so  as  to  show  in  himself  at  least  color  of  title,  that  is, 
a  title  valid  until  an  older  title  is  shown. 

It  remains  then  to  decide  whether  the  appellant  had  color  of  title. 
He  does  not  claim  to  have  any  except  such  as  he  derived  from  the 
railroad  company,  and  if  he  acquired  none  from  that  source,  then 
he  was  a  mere  intruder  without  color  of  title,  and  the  uncontradicted 
evidence  of  the  appellee's  prior  possession  will,  according  to  the  au- 
thorities we  have  cited,  sustain  the  action,  unless  the  rule  on  this 
subject  has  been  changed  by  the  abolition  of  the  fictitious  action  of 
ejectment. 

The  partial  transcript  of  the  record  of  the  case  of  Bondurani  v. 
Railroad  Co.  gives  no  description  of  the  lots  adjudged  to  be  sold. 
The  only  reference  made  in  the  pleadings  to  real  estate,  except  some 
parcels  in  Montgomery  county,  is  contained  in  the  amended  peti- 
tion filed  July  20,  1858,  and  in  the  judgment  rendered  on  the  next 
day.  The  only  reference  to  the  lands  and  lots  of  which  these  in 
contest  in  this  case  are  claimed  to  be  a  part  is  in  these  words :  "The 
plaintiff  herewith  files  deeds  made  to  said  company  describing  vari- 
ous lands  and  lots  and  their  locations,  belonging  to  said  road,  which 
deeds  are  severally  designated  by  their  number  from  one  to  nine 
and  made  part  thereof,"  followed  by  a  prayer  that  they  be  sold.  The 
judgment  is  "that  the  lands,  lots  and  houses  described  in  the  nine 
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eeds  filed  herein  be  first  sold/'  etc.  The  deeds  are  not  exhibited, 
nd  it  is  impossible  to  learn  from  that  record  that  the  lots  here  in 
ontest  were  embraced  in  them,  or  that  they  were  ordered  to  be 
old.  It  seems  to  us  that  upon  such  a  state  of  the  record  the  sale  by 
he  court  was  void,  and  that  the  appellant  has  no  color  of  title,  and 
onsequently  that  he  is  a  worse  trespasser  and  will  not  be  allowed 
0  protect  himself  by  showing  title  in  the  company,  as  he  attempted 
0  do  by  reading  the  mortgage  to  Seymour  &  Clarke. 

One  who  has  color  of  title  could  not  be  ejected  by  a  plaintiff  who 
ft-as  himself  without  title,  and  was  compelled  to  rely  solely  upon 
lis  former  possession.  That  would  be,  under  our  present  system, 
n  which  a  judgment  for  the  recovery  of  land  will  bar  a  subsequent 
iction  by  the  defendant  to  regain  possession,  to  allow  the  plaintiff's 
fomier  possession  to  bar  the  defendant's  title.  But  when  the  de- 
iendant  has  no  color  of  title  there  is  no  reason  why  he  should  not 
be  barred  by  a  judgment  resting  upon  merely  prima  facie  evidence 
of  title  in  the  plaintiff. 

We  are  therefore  of  the  opinion  that  the  judgment  should  be 

II' m.  Bozvling,  E.  F,  Dulin,  for  appellant. 
J.  R,  Botts,  for  appellee. 


L>nx  T.  Ratcliff  v.  Iron  Hill  Furnace  and  Mining  Company. 

Title  by  Prescription — ^Adverse  Possession. 

While  adverse  possession  of  real  estate  under  claim  of  ownership 
based  on  a  colorable  title  may  ripen  into  a  good  title,  one  who  enters 
as  tenant  under  another  cannot  hold  adversely  to  the  rightful  owner. 

EstoppeL 

One  buying  possession  from  a  mere  squatter,  who  has  no  claim  of 
title,  is  not  estopped  from  disputing  the  title  of  his  grantor,  where 
such  purchaser  bases  his  title  upon  some  other  fact. 

Possession  as  Evidence  of  Title. 

Possession  is  prima  facie  evidence  of  title,  and  one  who  asserts 
title  against  one  in  possession  has  the  burden  of  showing  title  in  him- 
self. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

February  15,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant  alleged  that  Wm.  Alexander  was,  at  his  death, 
the  owner  and  in  possession  of  the  tract  which  in  the  record  is  called 
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the  William  Royster  or  Alexander  tract ;  that  he  had  been  in  the  actu^ 
possession  and  occupation  of  it  for  more  than  twenty  years,  claim 
ing  it  as  his  own  to  a  well  defined  marked  boundary;  that  afte 
Alexander's  death  his  widow  intermarried  with  J.  W.  Loubert,  anf 
she  and  Loubert  sold  and  conveyed  her  life  estate  in  one-third  0 
the  tract  to  Hannewell  &  Ellis ;  and  that  they  and  the  Iron  Hill  F.  i 
M.  Co.  were  in  possession,  and  were  mining  ore  and  cutting  timba 
from  the  land.  He  also  alleged  that  he  had  purchased  and  receivet 
a  deed  from  the  heirs  of  Alexander,  conveying  to  him  their  interest 
and  he  prayed  for  an  injunction  enjoining  the  appellee  from  cutting 
timber  and  mining  on  the  land,  and  that  the  dower  of  the  widow 
of  Alexander  be  allotted  to  them. 

They  denied  the  alleged  possession  and  title  of  Alexander,  and 
averred  that  they  were  owners  of  the  land ;  that  it  was  a  part  of 
lot  23  of  Graham's  80,406^4  acres ;  that  lot  23  was  owned  by  Joshua 
Owings,  who  sold  and  conveyed  it  to  Hannewell  |&  Ellis,  who  sold 
and  conveyed  it  to  the  F.  &  M.  Co. ;  that  Owings  had  owned  lot  23 
for  many  years,  and  in  1844  leased  it  to  Burrel  Loubert,  who  held 
the  same  for  him  until  he  sold  to  Hannewell  &  Ellis ;  and  that  the 
F.  &  M.  Co.  was  in  possession,  claiming  it  adversely  to  Alexander's 
heirs,  when  they  sold  and  conveyed  to  the  appellant.  They  also 
averred  that  Alexander  was  a  squatter  on  the  land,  and  neither  had 
nor  claimed  title,  but  they  did  not  deny  the  alleged  purchase  of  the 
dower  of  Alexander's  widow  and  the  conveyance  of  that  interest 
to  Hannewell  &  Ellis. 

King  proves  that  he  bought  for  Hannewell  &  Ellis  of  J.  W.  Lou- 
bert and  his  wife,  and  that  they  were  then  in  possession  and  claimed 
it,  thus  showing  that  the  appellee  received  possession  from  them. 
There  is  nothing  to  show  that  she  claimed  adversely  to  the  heirs  of 
her  husband,  nor  that  Loubert  had  any  right  except  such  as  he  pos- 
sessed as  husband  of  the  doweress,  and  it  must  therefore  be  pre- 
sumed, the  contrary  not  having  been  proved,  that  its  possession  w2S 
amicable  and  not  adverse.  The  appellee  having  entered  under 
Loubert  and  wife  in  virtue  of  the  deed  conveying  her  interest  ioT 
life  in  one-third  of  the  land,  it  did  not  hold  adversely  to  Alexan- 
der's heirs  unless  it  did  some  open  and  notorious  act  which  was 
sufficient  to  change  an  amicable  into  an  adverse  holding,  of  which 
there  is  no  evidence.  There  was,  therefore,  an  entire  failure  io 
prove  a  state  of  fact  rendering  the  sale  and  conveyance  from  Alexan- 
der's heirs  to  the  appellant  champertous. 

The  appellee  having  entered  under  Loubert  and  wife,  and  in  pre- 
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limed  amity  with  the  title  under  which  it  held,  and  having  contin- 
ed,  so  far  as  appears,  to  so  hold  until  after  the  conveyance  from 
Alexander's  heirs  to  the  appellant,  the  question  arises  whether  it 
an  now  dispute  the  appellant's  title.  It  does  not  deny  that  it 
ought  the  widow's  dower,  and  it  proves  that  it  received  the  pos- 
ession  from  her  and  her  husband ;  and  it  therefore  held,  as  she  had 
tone,  that  is,  under  her  husband's  title ;  and  it  can  no  more  dispute 
he  title  of  her  husband's  heirs,  or  their  vendee,  than  she  could. 

We  do  not  mean  to  say  that  if  Alexander  was  a  mere  squatter 
vithout  claim  of  title,  and,  holding  the  title,  might  not  have  bought 
)ut  the  widow's  possession  without  coming  under  an  estoppel  to  dis- 
mte  the  title  of  her  husband's  heirs.  Possession  in  prima  facie  evi- 
Icnce  of  title,  and  Alexander  having  been  in  possession  and  died  in 
wssession,  the  continued  subsequent  possession  of  his  widow  inured 
:o  the  benefit  of  his  heirs,  and  was  prima  facie  evidence  of  title  in 
Jiem,  subject  to  her  right  to  dower ;  and  these  facts  cast  upon  the 
appellee  the  burden  of  showing  title  in  itself,  and  that  Alexan- 
ier's  possession  was  that  of  a  mere  squatter.  Such  proof  was  neces- 
sary, not  only  to  overcome  the  prima  facie  case  made  by  the  fact  of 
possession,  but  to  avoid  the  estoppel  which  otherwise  results  from 
their  entry  under  the  deed  from  Loubert  and  wife. 

The  appellee  offered  no  proper  evidence  of  title.  It  attempts  to 
establish  title  by  the  possession  of  the  tenant,  Burrel  Loubert,  but 
the  attempt  was  abortive.  Loubert  says  himself  that  he  took  no  con- 
trol of  the  land,  and  never  tried  to  keep  any  one  from  taking  posses- 
sion, and  other  witnesses  prove  that  during  the  continuance  of  his 
lease  William  Royster  was  in  possession  of  the  land,  and  that  he  sold 
it  to  Patterson  Wilbum,  and  Wilburn  to  Alexander,  and  that  they 
both  had  possession.  We  are  therefore  of  the  opinion  that  the  appel- 
lant manifested  his  right  to  the  land  subject  to  the  appellee,  and  that 
the  court  erred  in  dismissing  his  petition  against  the  Iron  Hill  F.  & 
M.  Co.  and  Hannewell  &  Ellis. 

The  claim  to  the  John  Royster  tract  stands  upon  somewhat  differ- 
ent footing.  The  evidence  satisfactorily  shows  that  Royster  entered 
on  the  land  and  marked  out  a  boundary  as  early  as  1832  or  1834,  and 
we  incline  to  the  opinion  that  he  had  possession  for  a  period  long 
enough  to  give  title  by  prescription.  But  we  are  not  satisfied  that 
the  Iron  Hill  F.  &  M.  Co.  was  not  in  possession  of  a  part  of  it,  at 
least,  claiming  adversely,  when  the  appellant  claims  to  have  pur- 
chased the  interest  of  Royster's  heirs.    Smith  seems  to  have  had  pos- 
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session  of  about  70  acres  of  the  tract,  and  to  have  sold  it  to  Burr< 
Loubert,  who  sold  to  King,  and  King  to  the  Iron  Hill  F.  &  M.  Co. 

As  to  that  part  of  the  tract  the  possession,  if  there  was  any,  at  th 
time  of  appellant's  purchase,  was  adverse,  but  there  is  nothing  in  th 
record  to  show  with  certainty  whether  there  was  then  an  actual  pos 
session.  The  appellee  appears  to  have  been  in  possession  of  at  leas 
a  part  of  the  land  covered  by  Owings's  deed  to  them,  and  unless  th 
70  acres  procured  through  King  and  Loubert  from  Smith  were  actu 
ally  occupied  by  some  one  else,  the  company  was  in  constructiv* 
possession  of  the  Smith  tract,  which  lies  within  the  Owings  deed 
provided  it  is  not  separated  from  that  part  of  the  land  actually  occu 
pied  by  the  company  by  lands  owned  by,  or  in  the  possession  of  oth- 
ers. But  the  record  shows  that  the  company  does  not  own  all  th^ 
Owings  lot,  and  those  parcels  not  owned  by  it  may,  for  anything 
appearing  to  the  contrary,  isolate  the  Smith  70  acres  from  every  pari 
of  the  lot  owned  by  the  company.  If  such  is  the  case,  then  the  com- 
pany did  not  have  possession,  unless  it  had  a  tenant  on  the  70  acres, 
or  on  an  adjoining  tract  under  a  lease  covering  it. 

Herron  says  he  was  then  on  the  Alexander  tract  and  had  that  and 
the  John  Royster  tract  both  under  lease  from  the  company,  but 
whether  the  Smith  70  acres  was  embraced  in  his  lease  he  does  not  dis- 
tinctly say.  As  the  residue  of  the  John  Royster  tract,  King  sa\-s  he 
bought  it  of  Burrel  Loubert,  who  was  at  that  time  in  possession  and 
claiming  it  as  his  own,  except  about  one-half,  which  he  bought  of 
Pearce,  who  bought  of  Sarah  Royster,  the  widow  of  John.  Thai 
part  purchased  of  Loubert  we  understand  to  be  the  Smith  70  acres, 
and  that  part  purchased  of  Pearce  we  understand  to  be  the  portion 
retained  by  Royster  or  by  his  widow  when  the  70  acres  were  set  off 
to  Smith. 

If  Smith  made  a  deed  purporting  to  convey  the  absolute  title  to 
Loubert,  or  if  Loubert  made  such  a  deed  to  King,  or  King  to  the 
company,  and  any  one  of  said  deeds  was  recorded  when  appellant 
purchased,  or  if  Smith,  Loubert,  King,  or  the  company,  by  itself  or 
tenant,  was  in  the  actual  occupancy  of  the  70  acres,  or  if  that  tract 
adjoined  a  part  of  the  land  purchased  from  Owings  that  was  actually 
occupied  by  the  company,  or  by  a  tenant  under  a  lease  covering  it 
when  appellant  bought,  his  purchase  was  champertous.  And  if  Mrs. 
Royster  had  sold  to  King  and  made  him  a  deed  purporting  to  convey 
the  absolute  title,  or  King  had  so  conveyed  to  the  company,  and  the 
deed  was  recorded,  or  appellant  had  notice  of  it  when  he  purchased, 
or  if  the  Royster  tract  adjoined  a  part  of  the  company's  purchase 
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rom  Owing-s,  which  was  actually  occupied  by  it  or  its  tenant,  under 

lease  embracing  the  land  sold  by  Mrs.  Royster,  then  appellant's 
•urchase  was,  as  to  that  part,  champertous. 

The  company's  mere  claim  of  possession  does  not  render  the  pur- 
hase  champertous;  and  from  the  imperfect  and  loose  manner  in 
vhich  the  pleadings  are  made  up,  the  lack  of  a  map  showing  the  lo- 
ation  of  the  land  in  contest  with  respect  to  the  residue  of  the  land 
overed  by  Owings's  deed,  the  location  of  land  occupied  by  Herron, 
intl  its  relation  to  the  parcel  purchased  of  Mrs.  Royster  and  that 
)urchased  of  Smith,  the  absence  of  deeds  or  other  writings  or  proof 
showing  the  character  of  the  possession  of  Smith,  and  the  interest 
\Irs.  Royster  attempted  to  sell,  we  are  unable  to  arrive  at  a  satisfac- 
lon-  conclusion  in  respect  to  the  John  Royster  tract.  The  record, 
however,  shows  enough  to  satisfy  us  that  the  title  of  John  Royter's 
heirs  is  valid,  and  that  the  appellant  is  entitled  to  the  interest  of  such 
3f  those  heirs  as  have  transferred  their  rights  to  him,  unless  his  right 
is  defeated  by  a  champertous  purchase,  and  the  burden  of  proving 
fact?  rendering  the  purchase  void  was  on  the  company. 

The  judgment  is  reversed  and  the  causes  are  remanded  with  direc- 
tions to  render  a  judgment  establishing  the  appellant's  title  to  the 
Alexander  tract,  to  allot  to  the  Iron  Hill  Furnace  &  Mining  Co.  one- 
third  thereof  during  the  life  of  the  widow  of  Alexander,  and  to  put 
the  appellee  in  possession  of  the  residue.  The  parties  should  be  al- 
bwed,  if  they  so  desire,  within  a  reasonable  time,  to  amend  their 
pleadings,  or  make  further  preparation,  or  both,  in  the  other  case. 

Judge  Elliott  not  sitting. 

Wm,  Bowling,  /.  &  J.  W,  Rodmnn,  for  appellant, 

E.  F.  Dulin,  for  appellee. 


Asa  Bellew  v.  Gabriel  P.  Angling. 

Judgment  Notwithstanding  Verdict 

Where  the  answer  presents  no  defense  to  a  petition,  and  the  plain- 
tiff proves  his  cause  of  action,  he  Is  entitled  to  a  Judgment  notwith- 
standing the  verdict  Is  against  him. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

February  15,  1877. 

Opinion  by  Judge  Pryor: 

The  answer  in  this  case  presents  no  defense  to  the  action,  and  the 
appelknt  was  entitled  to  a  judgment  notwithstanding  the  verdict. 
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There  is  no  denial  in  either  the  original  nor  amended  answer  of  th 
entry  by  the  appellee  on  the  possession  of  the  appellant.  The  state 
ment  that  the  appellee  was  in  possession  of  the  land  was  no  denia 
that  the  appellant  was  in  possession  also.  If  intended  to  be  a  pk 
of  liberum  tenementum  it  may  be  doubted  whether  such  a  plea  i 
good  under  the  Code.  If  the  land  were  in  the  defendant's  posses 
sion,  it  is  easy  to  deny  that  the  defendant  entered  upon  the  land  of  th 
plaintiff  in  his,  the  plaintiff's,  possession  as  alleged.  The  defendan 
admits  the  cutting  of  the  timber  and  digging  the  ore,  but  says  it  wa 
his  own  land  and  in  his  possession,  and  not  owned  by  the  plaintil 
or  in  his  possession  at  the  time  the  trespass  is  said  to  have  been  com 
mitted.    The  burden  of  proof  is  on  the  plaintiff. 

Judgment  reversed  and  cause  remanded  with  directions  to  awar<i 
a  new  trial  and  for  further  proceedings  consistent  with  this  opinion. 

W,  C.  Ireland,  for  appellant. 

James  E.  Roe,  E.  F.  Dulin,  for  appellee. 


William  J.  Berry  v.  William  C.  Chapman,  et  al. 

Pleading — Promissory  Note. 

A  complaint  on  a  promissory  note  is  insufficient  to  support  a  judg- 
ment when  it  falls  to  aver  an  indebtedness  or  a  promise  to  pay  on 
the  part  of  a  defendant. 

Pleading  Conclusions. 

In  a  complaint  on  a  promissory  note  it  is  pleading  only  a  legal  con- 
clusion to  aver  that  the  defendant  executed  his  note. 

Necessary  Averments. 

A  plaintifT,  in  order  to  recover  on  a  note,  must  aver  in  his  pleading 
that  the  defendant  is  indebted  to  him  or  owes  him  something  and  has 
promised  to  pay  it 

APPEAL  FROM  OHIO  CIRCUIT  COURT. 
February  15,  1877. 

Opinion  by  Judge  Elliott  : 

The  plaintiffs  aver  in  their  petition  that  the  appellant,  on  the  29tb 
of  October,  1872,  executed  his  promissory  note  for  the  sum  of 
$652.48  and  made  it  due  one  day  after  date. 

To  the  appellees'  petition  the  appellant  demurred,  and  the  court 
having  overruled  the  demurrer  he  has  appealed.  In  the  case  of  /.  A, 
Huffaker  v.  National  Bank  of  Monticello  this  court,  at  its  last  term, 
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ud  that  a  petition  similar  in  its  allegations  was  insufficient  to  sup- 
ort  the  judgment  of  the  lower  court.  The  defect  in  the  petition  is 
:at  it  fails  to  allege  a  promise  to  pay  on  the  part  of  appellant.  Ap- 
ellecs  say  he  executed  his  note,  but  that  was  only  pleading  a  legal 
inclusion,  for  whether  the  defendant  had  executed  his  promissory 
ote  was  a  question  for  the  court  to  determine  on  the  facts  pleaded 
nd  the  evidence  adduced.  But  the  appellees  fail  to  state  that  appel- 
int  was  indebted  to  them  or  that  he  promised  to  pay  them  anything, 
nd  on  demurrer  the  court  cannot  look  at  an  exhibit  filed  with  the 
etition,  but  must  ascertain  from  the  petition  itself  whether  the  plain- 
iff  has  stated  a  sufficient  cause  of  action. 

It  is  a  general  rule  of  pleading,  without  any  exception,  that  a  plain- 
iff  cannot  recover  against  a  defendant  unless  he  alleges  in  his  plead- 
ng  that  the  defendant  is  indebted  to  him  or  owes  him  something  and 
las  promised  to  pay  it.  And  when  a  plaintiff  sues  on  a  note  he  must 
iver  an  express  promise  to  pay  its  amount. 

Wherefore  the  judgment  is  reversed  with  directions  that  the  lower 
»urt  permit  appellees  to  amend  their  petition  and  for  further  pro- 
reedings  consistent  with  this  opinion. 

W,  F.  Gregory,  for  appellant. 


James  Turley  v.  Peter  Couch  man^s  Adm'r,  et  al. 
Same  v.  Richard  Reid,  et  al. 

Pleading— Set-Off. 

Wbere  a  Judgment  is  pleaded  as  a  set-off,  the  court  will  look  to  the 
pleadings  to  see  what  was  in  issue;  and  whatever  might  have  been 
adjudged  to  the  parties  on  the  pleadings,  if  sustained  by  proof,  is  con- 
clusiTely  settled  by  the  judgment  whether  any  evidence  was  offered 
or  not. 

Former  Adjudication* 

In  case  the  trial  court  considers  a  set-off  well  pleaded  or  considers 
it  not  well  pleaded  and  did  not  decide  against  the  party  pleading  it, 
on  the  ground  that  his  pleading  was  bad,  the  plea  of  former  adjudica- 
tion is  properly  sustained. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

February  16,  1877. 

Opinion  by  Judge  Cofer  : 

In  his  amended  answer  filed  in  the  suit  of  Couchman's  adminis- 
trator against  him,  September  29,  1868,  the  appellant  attempted  to 


352  Kentucky  Opinions.  [Februar 

set  up  as  a  set-off  the  judgment  in  his  favor  against  Couchman  ai 
Holly  for  $232,  and  interest  and  costs. 

The  following  is  so  much  of  that  pleading  as  referred  to  the  judj 
ment :  *That  the  plaintiff  is  indebted  to  him  in  the  amount  of  tl 
account  herewith  filed  marked  *A',  and  the  vouchers  for  the  iten 
thereof  will  be  filed  herewith,  and  the  plaintiff  has  never  paid  ar 
part  of  the  same,  nor  has  defendant  received  it,  except  by  way  c 
receiving  the  purchase  money  for  the  land." 

The  account  "A"  was  filed  with  the  amended  answer  and  contair 
many  items,  among  which  is  the  following : 

"To  amount  of  judgment  against  Peter  Couchman  and 

John  Holly $232.00 

Interest  from  December  16,  1846,  to  August  15,  1868 301.60 

Costs  1,089.67 

In  his  reply  to  the  amended  answer,  which  all  parties  treated  as  j 
set-off,  Couchman's  administrator  denied  specifically  many,  if  not  ali 
of  the  items  in  account  "A,"  and  in  reference  to  the  foregoing  item: 
said :  "The  plaintiffs  have  no  knowledge  on  which  to  found  a  beliej 
that  the  defendant  ever  had  or  recovered  a  judgment  against  theii 
testator  and  John  Holly  for  $232,  or  any  amount  whatever,  with  in- 
terest from  December  16,  1846,  to  August  15,  1868,  or  with  interest 
from  any  time  to  any  time  whatever,  for  judgment  for  $1,089.6; 
costs,  or  for  any  sum  whatever  for  costs. 

They  have  no  knowledge  nor  information  on  which  to  base  a  be- 
lief that  their  testator  was,  or  that  they,  or  either  of  them  is,  or 
that  the  estate  of  their  said  testator  is  indebted  to  defendant  in  the 
amount  of  judgment  against  Peter  Couchman,  their  testator,  or  am 
other  sum,  or  in  the  sum  of  $1,089.67,  or  in  any  sum  whatever  for 
costs,  and  they  therefore  deny  the  same,  and  if  there  be  any  such  rec- 
ord, the  same  is  false  and  forged." 

There  does  not  appear  to  have  been  any  objection  taken  by  demur- 
rer or  otherwise  to  the  answer  or  reply.  The  theory  of  the  appellant 
was  that  there  was  no  trust,  but  if  there  were,  then  that  he  had  a 
right  to  retain,  out  of  the  purchase  money  received  by  him  for  the 
land,  whatever  Couchman  owed  him,  and  the  court  seems  to  have 
adopted  that  view  and  gave  him  credit  for  $1,189.34,  made  up  in  part, 
at  least,  of  items  set  out  in  the  amended  answer  and  embraced  in  ac- 
count "A,"  and  adjudged  to  the  administrator  $2,257.66,  "this  being 
the  balance  due  plaintiff  after  satisfying  all  mortgage  lien  debts,  or 
other  claims  of  defendant,  Turley." 
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The  pleadings  quoted  supra  show  that  the  judgment  against 
Couchman  and  Holly  was  attempted  to  be  set  up,  and  that  its  exist- 
ence was  put  in  issue  by  the  reply,  and  the  judgment  shows  that  the 
court  took  into  the  account  in  making  up  its  final  decision  items  on 
the  account  **A,"  and  therefore  that  the  judgment  now  sought  to  be 
set  oflf  against  the  judgment  in  favor  of  the  administrator  was  not 
rejected  because  it  was  not  well  pleaded.  It  also  appears  from  the 
judgment  that  the  land  was  sold  in  1854,  and  that  at  that  time  "Tur- 
ley's  claims  (admitted  or  proved),  principal  and  interest,  amounted 
10  $1,189.34,  against  Couchman,"  which  could  only  be  true  upon  the 
assumption  that  the  court  had  decided  the  judgment  for  $232,  inter- 
est and  costs,  was  not  shown  to  be  valid  and  subsisting  demand. 

But  aside  from  the  fact  that  the  court  seems  to  have  treated  the 
items  of  account  "A"  as  sufficiently  pleaded,  we  think  that  as  there 
was  an  attempt  to  plead  them,  and  no  objection  was  made  to  the  suf- 
ficiency of  the  pleading,  and  a  reply  was  filed  specifically  denying 
that  there  was  any  such  judgment,  any  defect  in  the  appellant's 
pleading  was  cured  by  the  reply,  and  if  such  was  not  the  case  we  do 
not  see  how  the  appellant  can  avoid  the  effect  of  that  judgment  when 
pleaded  as  a  bar  in  this  case  without  showing  that  the  question  was 
decided  against  him  on  account  of  defects  in  his  pleading,  and  not  on 
the  merits. 

It  does  not  matter  that  no  evidence  was  offered  in  the  case  to  sus- 
tain that  item  of  the  account.  The  court  will  look  to  the  pleadings 
in  order  to  see  what  was  in  issue,  and  whatever  might  have  been  ad- 
judged to  the  parties  on  the  pleadings,  if  sustained  by  proof,  is  con- 
clusively settled  by  the  judgment  whether  any  evidence  was  offered 
cr  not. 

Appellant  appealed  from  the  former  judgment  to  this  court  and  it 
was  affirmed.  The  court  then  expressed  a  doubt  whether  any  of  the 
items  were  sufficiently  pleaded,  but  said  with  reference  to  the  items 
allowed:  "We  will  in  this  matter,  however,  follow  the  circuit  judge, 
and  therefore  approve  the  allowance  to  Turley  of  claims  to  the 
amount  of  $1,189.34."  Couchman's  administrator  prosecuted  a  cross- 
appeal,  and  if,  as  appellant's  counsel  now  claims,  his  set-off  was  in- 
sufficiently pleaded,  the  court  would  have  reversed  the  judgment  on 
a  cross-appeal. 

It  is  true  the  court  said  in  response  to  the  appellant's  petition  for 
a  rehearing  that  the  set-off  was  not  well  pleaded,  but  as  it  is  evident 
that  that  court  as  well  as  this  considered  the  matters  embraced  in 
exhibit  "A"  as  if  well  pleaded,  and  did  not  decide  against  the  appel- 
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lant  on  the  ground  that  his  pleading  was  bad^  we  are  of  the  opinioni 
that  the  plea  of  former  adjudication  was  properly  sustained. 

The  evidence  in  regard  to  the  value  of  the  rent  of  the  Clay  Lick; 
Farm  was  conflicting,  and  while  the  average  of  the  estimates  of  the 
witnesses  may  exceed  the  amount  allowed  by  the  court,  we  cannot 
say  that  the  circuit  judge,  who  may  be  presumed  to  have  had  better 
means  of  judging  properly  as  to  the  value  of  the  opinions  of  the  sev- 
eral witnesses  than  this  court  has,  erred  in  fixing  the  amount. 

The  correctness  of  that  part  of  the  judgment  canceling  the  contract 
with  George  Andrew  Couchman  is  not  seriously  questioned  by  coun- 
sel, and  we  see  no  reason  for  disturbing  it.  Nor  are  we  able  to  see 
that  there  was  any  error  in  fixing  the  amount  of  the  payments  made 
to  him.  The  appellant  was  allowed  credit  on  the  replevin  bond  for 
the  amount  due  him  from  Mrs.  Couchman,  and  from  George  Andrew, 
and  as  he  got  those  credits  without  regard  to  the  fee  of  the  attorneys 
he. has  no  interest  in  the  amount  of  the  allowance  to  them,  and  we 
need  not  consider  whether  the  allowance  was  excessive  or  not. 

The  several  credits  allowed  the  appellant  were  deducted  from  the 
amount  due  on  the  bond,  and  judgment  was  rendered  for  damages 
only  on  the  balance  remaining  due,  and  not  on  the  whole  amount,  as 
counsel  seems  to  have  supposed. 

These  conclusions  render  it  imnecessary  to  consider  other  ques- 
tions made  in  the  argument. 

Judgment  affirmed  on  both  appeals. 

Peters  &  Brock,  T.  Turner,  /.  AL  Nesbitt,  for  appellant. 

Breckinridge  &  Buckner,  JV,  H.  Holt,  for  appellees. 


William  Green  v,  Joseph  Meyers,  et  al. 

Husband  and  Wife — Separate  Estate  of  Wife — Curtesy. 

Where  a  husband  and  wife  separate  and  a  separate  estate  is  created 
in  the  wife  by  a  conveyance  made  to  a  trustee,  the  husband  may  still 
have  curtesy  unless  there  is  some  declaration  in  the  instrument  re- 
leasing such  right.  Where  the  intention  to  prevent  curtesy  is  not 
clear  courts  of  equity  favor  the  husband's  right. 

APPEAL  FROM  BULLITT  CIRCUIT  COURT. 

February  17,  1877. 

Opinion  by  Judge  Pryor  : 

There  can  be  no  question  but  that  the  effect  of  the  conveyance  to 
the  trustee  was  to  pass  to  Mrs.  Breen  a  fee  simple  title  to  the  land, 
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ut  we  find  no  provision  by  which  the  husband  has  surrendered  his 
ight  to  curtesy.  It  is  evident  that  the  fee  in  the  land  was  never  to 
e  restored  to  him,  and  that  at  the  death  of  the  wife  it  was  to  pass  to 
cr  heirs.  The  wife,  by  her  trustee,  had  surrendered  her  right  to 
bwer  in  his  land  in  express  terms,  and  upon  a  consideration,  no 
loubt,  that  was  amply  sufficient  to  uphold  it ;  yet  we  find  no  relin- 
[uishment  by  the  husband  of  his  marital  right,  save  the  agreement  to 
ive  apart,  and  the  vesting  in  the  wife  of  the  absolute  title  to  the  land 
n  controversy.  A  separate  estate  created  in  the  wife  will  not  prevent 
nirtesy  unless  there  is  some  declaration  in  the  instrument  to  that 
jffect,  and  the  rule  is,  that  where  the  intention  to  prevent  curtesy  is 
3ot  clear,  courts  of  equity  favor  the  husband's  right,  i  Bright  on 
Husband  and  Wife  137. 

In  the  case  of  Morgan  v,  Morgan,  5  Mad.  408,  an  estate  of  mar- 
riage settlement  passed  to  trustees  in  fee  for  the  separate  use  of  the 
wife,  with  power*  on  her  part  to  appoint  the  fee  by  deed  or  will,  and 
if  not,  in  trust  for  her,  her  heirs  and  assigns.  It  was  held  that  the 
husband  was  tenant  by  the  curtesy. 

In  the  case  of  Follett  v,  Tyrer,  14  Sim.  125,  on  a  marriage  settle- 
ment the  estate  was  conveyed  to  the  trustee  for  the  separate  use  of 
the  wife  for  life,  with  remainder  as  she  should  by  will  or  deed  ap- 
point, and  in  default  to  her  right  heirs  the  husband  was  given  cur- 
tesy. There  is  no  exclusion  of  the  husband  in  this  deed,  after  the 
death  of  the  wife,  and  the  law  will  not  imply  a  surrender  by  the  hus- 
band, for  the  reason  alone  that  the  conveyance  was  based  upon  a  sep- 
^ation  between  the  parties.  The  wife  was  certainly  vested  with  an 
equitable  fee,  and  if  she  had  died  leaving  children  the  estate  would 
have  passed  by  descent  to  the  children  subject  to  the  husband's  cur- 
tesy. In  passing  the  title  to  the  wife  and  her  heirs  language  was 
Msed  indicating  that  it  was  not  a  life  estate  the  husband  was  convey- 
ing, but  the  absolute  fee.  There  is  nothing  in  the  deed  divesting  him 
of  his  curtesy,  but  on  the  contrary  the  wife  must  have  had  the  title 
in  order  to  creat  such  a  tenancy  in  the  husband. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.,     i  Bright  on  Husband  and  Wife  141. 

W.  R,  Thompson,  R.  H,  Field,  for  appellant. 

F.  /.  Strauss,  for  appellees. 
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Mechanics'  Mutual  Savings  Association  ^^  G.  Gatti,  et  al. 

Married  Women — Dower  Release. 

A  married  woman  who  joins  in  a  mortgage  on  her  husband's  real 
estate  thereby  divests  herself  of  dower  therein  the  same  as  if  she  joim 
in  a  deed  conveying  such  property.  Her  right  to  dower  In  mortgaged 
property  where  she  has  joined  in  the  mortgage  is  subject  to  the  rlgfaU 
of  the  mortgagee. 

APPEAL  PROM  CAMPBELL  CHANCERY  COURT. 

February  17,  1877. 

Opinion  by  Judge  Cofer  : 

Mrs.  Connelly  united  with  her  husband  in  both  of  the  mortgages. 
In  that  to  the  building  association  she  united  simply  for  the  purpose 
of  releasing  her  potential  right  to  dower.  But  in  the  mortgage  to 
the  Mechanics*  Mutual  Savings  Association  she  united  as  a  grantor, 
and  thereby  divested  herself  of  all  estate  and  interest  in  the  lot,  or 
so  much  of  it  as  was  necessary  to  satisfy  the  debt  secured  by  the 
mortgage ;  and  the  fact  that  in  a  subsequent  part  of  the  conveyance 
the  homestead  exemption  was  expressly  waived  did  not  limit  the  ef- 
fect of  the  preceding  granting  clause.  She  was,  therefore,  not  enti- 
tled to  dower  in  that  lot. 

There  is  nothing  in  the  cases  cited  by  her  counsel  that  has  any 
bearing  upon  the  case.  If  she  had  not  united  as  a  grantor  in  the  mort- 
gage to  the  savings  association,  but  had  simply  joined  to  waive  the 
homestead  exemption,  there  would  have  been  some  reason  for  saying 
that  she  had  not  released  dower.  In  that  case  it  might  have  been 
plausibly  argued  that  having  expressly  waived  one  right  she  retained 
all  others.  But  she  first  conveyed  the  whole  estate  so  that  both  the 
homestead  and  dower  were  gone,  and  the  express  waiver  of  the 
homestead  was  unnecessary.  The  court  therefore  erred  in  adjudg- 
ing to  her  the  value  of  dower  in  the  lot  embraced  by  the  mortgages. 

She  did  not  unite  in  the  mortgage  to  the  building  association  ex- 
cept for  the  purpose  of  releasing  dower.  Her  name  is  not  mentioned 
in  the  body  of  the  mortgage  and  only  appears  in  the  following  clause : 
"In  witness  whereof  the  said  Edward  Connelly,  and  Ann  Connelly, 
his  wife,  who  hereby  relinquishes  her  dower  in  the  premises  de- 
scribed, have  hereunto  set  their  hands,"  etc.  The  object  for  which 
she  joined  in  the  conveyance  being  expressed  to  be  to  relinquish 
dower,  that  mortgage  was  not  a  waiver  of  the  homestead  exemption, 
and  if  that  lot  had  been  her  husband's  homestead  at  his  death,  she 
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vould  have  been  entitled  to  the  exemption  as  against  the  mortgage 
ast  referred  to.  But  her  claim  to  a  homestead  was  on  it  and  not  on 
he  other. 

Rejecting  the  claim  of  Mrs.  Connelly,  the  proceeds  of  the  sale  were 
ibout  equal  to  the  lien  and  mortgage,  debts  and  costs,  and  the  excess 
)i  the  proceeds  of  the  sale  of  lot  109  was  probably  equal  to  Gatti's 
ihare  of  the  costs,  except  such  as  he  will  be  compelled  to  pay,  only 
lis  debt  and  interest  having  been  paid  to  him.  The  judgment  as  to 
lim  is  affirmed.  But  as  to  Mrs.  Connelly  the  judgment  is  reversed 
ind  the  cause  remanded  with  directions  to  order  the  $214.08  ad- 
judged to  her  to  be  paid  to  the  appellant. 

0.  IV,  Root,  E.  W.  Hawkins,  for  appellant 

A.  T.  Root,  /.  R.  Hallam,  for  appellees. 


J.  S.  Arnold^s  G'd'n,  et  al.,  v,  B.  F.  Doty,  et  au 

Proceeding  in  Equity — Fraudulent  Conveyance. 

A  creditor  cannot  proceed  In  equity  to  set  aside  a  fraudulent  con- 
▼eyance  made  by  his  debtor  until  he  has  obtained  judgment  and  re- 
turn of  nulla  bona,  or  showed  some  reason  why  legal  process  would 
not  be  effectual. 

APPEAL  PROM  GARRARD  CIRCUIT  COURT. 

February  17,  1877. 

Opinion  by  Judge  Cofer: 

Prior  to  the  passage  of  the  act  of  1838  (Loughbrough)  the  rule 
was  firmly  established  in  this  state,  by  numerous  adjudications  of  this 
court,  that  a  creditor  could  not  proceed  in  equity  to  set  aside  a  fraud- 
nlent  conveyance  made  by  his  debtor  until  he  had  obtained  judgment 
and  a  return  of  nulla  bona.  That  act  may  have  changed  the  pre-ex- 
istmg  rule,  but  is  not  now  in  force,  having  been  superseded  by  the 
provisions  of  Sees.  474-478,  Civil  Code,  which  only  authorize  pro- 
ceedings in  equity  to  enforce  the  satisfaction  of  judgment  after  a  re- 
tnni  of  no  property. 

But  if  this  were  not  so,  the  appellant  still  had  no  right  to  proceed 
m  equity  without  showing  some  reason  why  legal  process  would  not 
be  effectual  against  the  representatives  of  Boyle,  against  whom  he 
^as  judgment.  There  is  nothing  to  show  that  they  are  not  solvent, 
or  why  they  cannot  be  successfully  proceeded  against  on  a  common- 
bw  execution. 
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We  see  no  reason  for  the  distinction,  urged  by  some  of  the  counsel, 
between  a  proceeding  to  subject  choses  in  action  and  a  proceeding  id 
subject  land  fraudulently  conveyed,  to  the  satisfaction  of  judgments. 
If  there  be  any  reason  for  a  distinction  between  suits  to  subject  th< 
two  classes  of  effects  it  would  seem  that  a  proceeding  to  subject 
choses  in  action,  rather  than  to  subject  real  estate,  should  be  allowed 
without  waiting  for  the  return  of  an  execution.  Choses  in  action 
may  be  collected,  transferred  or  concealed  beyond  the  reach  of  the 
creditor  while  waiting  for  the  return  of  an  execution,  but  the  land 
must  remain  within  his  reach  subject  to  the  single  risk  that  it  may, 
in  the  meantime,  be  sold  to,  paid  for  by  and  conveyed  to  an  innocent 
purchaser. 

That  it  may  be  inequitable,  as  between  Doty  and  the  representatives 
of  Bogle,  that  the  latter  should  be  required  to  pay  the  whole  amount, 
cannot  confer  jurisdiction  on  the  chancellor  to  set  aside  the  convey- 
ance to  Parks  upon  the  complaint  of  the  appellant.  One  who  has 
no  right  in  himself  to  come  into  a  court  of  equity  cannot  maintain 
his  suit  upon  an  equity  in  a  third  person. 

We  are  therefore  of  the  opinion  that  the  petition  did  not  contain 
a  statement  of  facts  constituting  a  cause  of  action,  and  the  judg- 
ment dismissing  it  must  be  affirtiied. 

R,  M.  &  W.  O,  Bradley,  B,  M,  Burdett,  for  appellants. 

G.  W.  Dunlap,  George  R.  McKee,  W,  D.  Hopper,  for  appellees. 


W.  A.  Cook,  et  al.,  v.  George  W.  Taylor. 

Partnership— Liability  of  Partners. 

A  member  of  a  partnership  may  bind  his  firm  to  pay  for  articles 
such  as  the  firm  deals  in  where  he  buys  In  the  firm  name,  although 
as  between  the  partners  he  has  no  such  right.  If  he  buys  in  his  own 
name  such  articles  as  the  firm  deals  in  and  turns  them  into  the  firm, 
the  seller  may  hold  the  firm  for  the  price. 

Ratification. 

A  ratification  of  a  purchase  made  by  one  member  of  a  firm  presup- 
poses the  purchase  in  question  to  have  been  done  without  competent 
authority  from  the  firm.  If  one  member  of  the  firm  contracts  in  the 
name  of  the  firm,  although  he  then  had  no  authority  to  bind  bis  co- 
partners, they  may,  by  ratifying  it,  become  bound  as  if  the  partner 
who  made  the  contract  had  possessed  authority  at  the  time  to  make  it 

APPEAL  PROM  HARRISON  CIRCUIT  COURT. 

February  20,  1877. 
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Opinion  by  Judge  Cofer  : 

Taylor  sued  William  A.  Cook  and  Caleb  Musser,  who  composed 
the  firm  of  W.  A.  Cook  &  Co.,  for  a  balance  due  on  the  price  of  a 
lot  of  whisky  alleged  to  have  been  sold  to  that  firm.  Cook  answered, 
avering  that  the  partnership  had  been  dissolved,  that  he  had  pur- 
chased the  assets  and  assumed  the  liabilities  of  the  firm,  and  denied 
tiiat  the  firm  had  ever  purchased  any  whisky  of  the  plaintiff. 

\'erdict  and  judgment  having  been  rendered  for  the  plaintiff,  and 
the  defendants'  motion  for  a  new  trial  having  been  overruled,  they 
have  brought  the  case  here  for  revision.  Numerous  questions  were 
made  in  the  argument,  but  we  only  deem  it  necessary  to  notice  such 
of  them  as  relate  to  the  action  of  the  court  in  giving  and  refusing 
instructions. 

The  firm  of  W.  A.  Cook  &  Co.  was  engaged  in  the  manufacture 

and  sale  of  whisky,  and  such  other  business  as  was  connected  with 

or  incident  thereto.    The  articles  of  partnership  stipulated  that  the 

firm  was  not  to  speculate  or  trade  in  any  whisky  other  than  its  own 

manufacture.    The  evidence  showed  that  during  the  continuance  of 

the  partnership  Musser  purchased  of  Taylor  about   1,134  barrels 

of  whisky  manufactured  by  him,  and  that  a  balance  of  the  price 

remained  unpaid.    Musser  swore  on  the  trial  that  he  purchased  the 

whisky  in  his  own  name,  but  with  the  knowledge  and  assent  of 

Cook,  for  the  firm.    Taylor  swore  that  he  made  the  contract  with 

Musser,  who  said,  "We  will  take  your  whisky,"  but  that  the  name 

of  the  firm  was  not  mentioned,  while  Cook  swore  that  he  was  not 

consulted  about  the  purchase  and  never  assented  to  it.    There  was 

more  or  less  evidence  corroborating  the  statements  of  both  Musser 

and  Cook  in  reference  to  Cook's  knowledge  of  and  consent  to  the 

purchase,  and  there  was  also  evidence  conducing  to  prove  that  Cook 

recognized  the  purchase  as  having  been  made  for  the  firm. 

On  this  state  of  the  evidence  the  court  instructed  the  jury  in 
effect  that  if  Musser  made  the  purchase  for  the  firm  and  the  firm 
assented  to  or  ratified  the  contract,  they  must  find  for  the  plaintiff. 
That  instruction,  given  without  qualification  or  explanation,  was 
erroneous.  The  jury  inay  have  found  that  Musser  intended  the 
purchase  for  the  firm,  yet  they  may  not  have  believed  that  Cook 
had  given  his  consent  that  it  should  be  so  made.  If  they  so  found, 
then  they  were  brought  to  consider  whether  Cook  had  subsequently 
ratified  the  purchase.  If  they  found  that  he  had,  then  they  were 
authorized,  under  instruction,  to  find  for  the  plaintiff,  although 
they  may  have  believed  that  the  purchase  was  made  by  Musser  in 
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his  own  name  and  without  pretending  to  buy  in  the  name  of  the 
firm. 

A  member  of  a  firm  may  bind  his  firm  to  pay  for  articles,  such  as 
the  firm  deals  in,  if  he  buys  in  the  firm  name,  although,  as  between 
the  partners,  he  has  no  such  right.  And  if  a  member  buys  such 
articles  in  his  own  name  and  turns  them  into  the  firm,  the  seller 
may,  on  discovering  the  fact,  hold  the  firm  bound  for  the  price  if 
the  articles  be  such  as  the  firm  would  be  bound  to  pay  for  if  they 
had  been  purchased  in  the  firm  name.  Smith's  Mercantile  Law%  78, 
3rd  Ed. 

But  the  firm  of  W.  A.  Cook  (&  Co.  was  a  manufacturing  and  not 
a  trading  firm,  and  the  individual  partners  had  no  implied  power 
to  bind  the  firm  by  the  purchase  of  whisky,  and  if  Musser  made 
the  purchase  in  his  own  name  and  without  assuming  to  buy  for 
the  firm,  and  without  previous  authority  from  Cook  to  buy  for  their 
joint  account,  the  firm  is  not  bound,  although  Cook  may  have  sub- 
sequently assented  to  the  purchase.  A  notification  presupposes  the 
act  in  question  to  have  been  done  for  another  without  competent 
authority  from  him.  When  an  act  is  done  by  an  agent  avowedly 
for  another  as  his  principal,  the  principal  may  ratify  the  act  and 
make  it  as  completely  his  own  as«  if  done  by  his  previous  authority. 
Strong  on  Agency^  §  251a.  And  upon  the  same  principle,  if  one 
member  of  a  firm  contracts  avowedly  in  the  name  of  the  firm,  al- 
though he  then  had  no  authority  to  bind  his  co-partners,  yet  they 
may  by  notifying  it  become  bound  as  if  the  partner  who  made  the 
contract  had  possessed  authority  at  the  time  to  make  it. 

The  court  should  therefore  have  instructed  the  jury  that  if  Mus- 
ser bought  the  whisky  for  the  firm  with  the  previous  assent  of  Cook, 
they  should  find  for  the  plaintiff.  And  if,  in  the  opinion  of  the 
court,  there  were  evidence  conducing  to  prove  that  in  making  the 
purchase  he  assumed  to  act  in  the  name  of  the  firm,  the  jury  should 
have  been  instructed  that  if  they  believed  Musser  bought  in  the 
name  of  the  firm,  and  that  Cook,  upon  being  acquainted  with  the 
facts,  assented  to  what  had  been  done,  they  should  find  for  the 
plaintiflF,  although  they  might  not  believe  Cook  had  previously 
agreed  that  the  purchase  might  be  made.  But  if  Musser  had  no  au- 
thority from  Cook  to  make  the  purchase,  and  made  it  in  his  own 
name,  and  not  in  the  name  of  the  firm,  they  should  find  for  the  de- 
fendants, although  they  might  believe  Cook  subsequently  recognized 
the  purchase  as  made  for  the  firm. 

If  Cook  authorized  the  purchase  the  fact  that,  for  reasons  of  their 


8//.]  Gill  v.  Tanner.  361 

wTi,  or  for  no  reason  at  all,  Musser  made  the  purchase  in  his  own 
ame,  in  no  way  affects  the  question  of  the  liability  of  the  firm.  The 
orm  of  the  transaction  amounts  to  nothing,  and  the  firm  is  bound. 
Jut  if  Cook  did  not  authorize  Musser  to  buy  for  and  he  did  not  buy 
1  the  name  of  the  firm,  there  was  nothing  to  ratify,  and  the  firm 
>  not  liable.  If  Musser  bought  in  his  own  name,  and  without  the 
previous  consent  of  his  partner,  the  whisky  became  his  property, 
jjd  whatever  interest  Cook  may  have  acquired  in  it  or  its  proceeds 
le  acquired  from  Musser,  and  not  from  Taylor,  and  therefore  his 
lability  was  to  the  latter  and  not  to  the  former. 

For  the  error  indicated,  and  for  that  alone,  the  judgment  is  re- 
erscd,  and  the  cause  remanded  for  a  new  trial  upon  principles  not 
nconsistent  with  this  opinion. 

A.  H,  and  J.  L.  Ward,  for  appellants. 

Charles  Duncan,  J.  G.  Carlisle,  C.  W.  West,  for  appellee. 


Reuben  Gill  v.  Milton  Tanner. 

Injnnctioii — Confirmation  of  Sale. 

One  who  bids  in  real  estate  at  a  Judicial  sale  has  no  right  to  cut 
and  remove  timber  on  the  land  before  such  sale  is  confirmed,  and 
may  be  enjoined  from  doing  so. 


APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

February  20,  1877. 

Opinion  by  Judge  Lindsay  : 

Tanner  was  entitled  to  have  an  order  of  injunction  restraining 
Gill  from  cutting  and  removing  timber  from  the  premises  bid  in  at 
the  commissioner's  sale,  until  the  question  as  to  whether  or  not  his 
purchase  should  be  confirmed  was  settled,  and  if  his  sale  was  con- 
finned,  then  his  injunction  should  be  made  perpetual.  But  it  was 
error  to  perf)etuate  the  order  at  the  time  it  was  done.  From  any- 
thing appearing  in  this  record  Gill  may  yet  have  the  sale  set  aside, 
and  may  pay  off  lien  debts,  and  still  the  final  judgment  in  this  case 
will  perpetually  enjoin  him  from  cutting  and  using  his  own  timber. 

Judgment  rei^ersed  and  cause  remanded  for  proceedings  conr 
sistent  with  this  opinion. 

G.  W.  Ray,  for  appellant. 
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M.  T.  Mitchell's  Adm'r  v.  John  Dunevant. 

Partnership— Proof  of  Partnership. 

Where  a  partnership  has  been  established  by  the  evidence,  and  tl 
tact  that  the  intestate  partner  had  sold  the  firm  property  and  receiT« 
the  money  for  it  being  established  by  the  pleadings,  such  living  pazi 
ner  was  entitled  to  a  Judgment  in  his  favor  unless  his  right  was  cc 
off  by  the  plea  of  the  statute  of  limitations. 

Statute  of  Limitations— Pleading. 

To  be  good  a  plea  of  the  statute  of  limitations  must  contain  a  stat< 
ment  of  the  facts  relied  upon  in  order  to  enable  the  court  to  sa; 
whether  It  constitutes  a  defense,  as  well  as  to  enable  the  adverse  part; 
to  know  how  to  prepare  to  meet  it 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

February  21,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant  denied  the  alleged  partnership  between  his  intestate 
and  the  appellee,  but  did  not  deny  that  he  had  sold  the  whisky  and 
other  property  alleged  to  have  belonged  to  the  firm,  or  that  he  re- 
ceived for  it  the  prices  charged.  Nor  did  he  allege  that  if  a  part- 
nership had  existed  it  had  been  settled,  or  that  the  appellee  was  in- 
debted to  the  firm,  or  had  received  his  share,  or  any  part  of  his 
share,  of  the  assets. 

Counsel  admit  that  a  partnership  in  distilling  in  the  year  1866 
was  proved.  That  fact  being  established,  and  the  allegations  as  to 
the  articles,  amount  and  value  of  the  property  of  the  firm  sold  by 
the  intestate  not  being  denied,  and  there  being  no  plea  of  settlement 
or  of  payment,  the  evidence  offered  to  prove  that  appellee  was  poor; 
that  the  intestate  made  an  assignment,  and  that  the  appellee  knew 
the  fact  and  failed  to  demand  payment,  cannot  avail.  Had  settle- 
ment or  payment  been  pleaded,  the  evidence,  when  considered  in 
connection  with  the  great  delay  in  asserting  the  demand,  might  have 
created  some  doubt  whether  anything  is  really  due,  but  as  the  plead- 
ings stand  it  cannot  be  considered. 

The  partnership  having  been  established  by  the  evidence,  and  the 
fact  that  the  intestate  had  sold  the  property  of  the  firm  and  received 
the  money  for  it  being  established  by  the  pleadings,  the  appellee  was 
entitled  to  the  judgment  rendered  in  his  favor,  unless  his  right  was 
cut  oflF  by  the  plea  of  the  statute  of  limitations. 

The  answer  contains  this  clause :  "He  says  that  said  Mitchell  did 
distill  whiskey  in  the  year  1866,  but  that  the  plaintiff  had  no  partner- 
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ship  with  the  said  Mitchell  in  that  year  in  said  business,  and  he 
>leads  and  relies  on  the  statute  of  limitations  against  any  matters 
set  up  in  plaintiff's  petition  and  account,  whereby  he  seeks  to  charge 
aid  Mitchell's  estate  with  any  indebtedness  to  him,  plaintiff,  and  he 
ays  that  the  account  of  plaintiff  is  post  dated  intentionally." 

A  plea  of  the  statute  of  limitations,  like  every  other  defense,  to  be 
good,  must  contain  a  statement  of  the  facts  relied  upon  in  order  to 
enable  the  court  to  say  whether  it  constitutes  a  defense,  as  well  as 
to  enable  the  adverse  party  to  know  how  to  prepare  to  meet  it.  It 
should  state  the  period  of  time  relied  upon,  and  show  that  that  time 
had  clasped  between  the  period  when  the  statute  began  to  run  and 
that  when  it  was  arrested  by  the  suit  in  which  the  plea  is  filed.  To 
say  the  defendant  pleads  and  relies  on  the  statute  of  limitations,  and 
no  more,  is  as  insufficient  as  to  say  he  pleads  and  relies  on  payment, 
without  avering  that  he  has  paid  the  debt  sued  for,  or  that  he  pleads 
and  relies  on  infancy  without  averring  the  fact  of  infancy. 

We  perceive  no  error  in  the  judgment  and  it  must  be  affirmed, 

Webb  &  Masterson,  for  appellant, 

Bullock  &  Beckham,  Caldwell  &  Harwood,  for  appellee. 


W.  T.  Smith  v.  Commonwealth. 

Ciiminal  Law — Self-Defense. 

If  at  the  time  a  defendant  stabs  another  he  had  reasonable  ground 
to  believe  and  did  believe  that  the  deceased  was  about  to  kill  another 
or  do  him  great  bodily  injury,  such  defendant  had  a  right  to  employ 
such  means  as  may  have  been  reasonably  necessary  to  avert  the  ap- 
parently impending  danger.  Whatever  one  may  lawfully  do  in  his 
own  defense  another  may  lawfully  do  for  him. 

Miacondoct  of  Juror. 

There  is  no  error  in  refusing  to  grant  a  new  trial  on  account  of  the 
alleged  misconduct  of  a  Juror  upon  the  mere  ex  parte  affidavit  of  a 
single  witness.  A  verdict  should  not  be  set  aside  on  such  grounds 
without  the  clearest  and  most  satisfactory  evidence. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

February  21,  1877. 

Opinion  by  Judge  Cofer  : 

Whatever  one  may  lawfully  do  in  his  own  defense  another  may 
lawfully  do  for  him.    If  at  the  time  the  appellant  stabbed  the  ac- 
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cused  he  had  reasonable  ground  to  believe  and  did  believe  that  the 
deceased  was  about  to  kill  Barnes,  or  do  him  some  great  bodily  in- 
jury, the  appellant  had  a  right  to  employ  such  means  as  may  have 
been  reasonably  necessary  to  avert  the  apparently  impending  dan- 
ger. There  was  some  evidence  conducing  to  show  that  the  deceased 
had  assaulted  Barnes  and  was  holding  him  with  his  arms  pinioned 
to  his  body  at  the  moment  when  the  fatal  blow  was  struck. 

We  intimate  no  opinion  whether  the  evidence  was  sufficient  to 
create  in  the  mind  of  the  appellant  a  reasonable  belief  that  Barnes 
was  in  danger  of  losing  his  life,  or  of  suffering  great  bodily  injury 
at  the  hands  of  the  deceased,  or  that  it  was  apparently  necessary 
for  him  to  strike  to  save  Barnes,  but  there  was  enough  evidence  to 
entitle  him  to  have  the  subject  submitted  to  the  jury  for  decision, 
and  the  court  should  have  given  the  substance  of  the  instruction 
asked  for  by  the  appellant. 

But  there  was  no  evidence  tending  in  any  degree  whatever  to 
prove  that  Barnes  was  in  danger  from  any  one  besides  the  deceased, 
and  the  words,  "or  Ownes  and  others"  should  have  been  stricken 
from  the  instructions  as  asked,  and  the  residue  should  have  been 
given. 

In  instruction  marked  "4"  the  court  told  the  jury  tliat  if  they  had 
a  doubt  as  to  the  grade  of  the  offense  of  defendant  they  should  give 
him  the  benefit  of  such  doubt  and  only  find  the  lower  offense,  viz,, 
manslaughter.  It  seems  to  us  that  in  that  instruction  the  court  as- 
sumed that  the  appellant  was  guilty  of  some  offense,  and  that,  on 
that  account,  the  instruction  was  erroneous  and  misleading. 

These  conclusions  render  it  unnecessary  that  we  should  decide 
other  questions  urged  in  argument  by  appellant's  counsel,  further 
than  to  remark  that  the  inclination  of  courts  and  legislatures  seems  to 
favor  such  a  course  in  the  prosecution  of  persons  charged  with  a 
public  offense  as  will  give  the  accused  the  benefit  of  the  testimony 
of  all  witnesses  who  know  any  fact  that  may  tend  to  his  exculpa- 
tion, and  that  the  court  was  not  bound  to  try  the  parties  in  the  order 
in  which  their  names  appeared  in  the  indictment,  but  had  a  discretion 
to  try  them  in  the  order  best  calculated  to  secure  a  full  and  fair 
hearing  of  the  case  of  each  defendant  on  its  merits. 

There  was  clearly  no  error  in  refusing  to  grant  a  new  trial  on 
account  of  the  alleged  misconduct  of  the  juror,  upon  the  mere  ex 
parte  affidavit  of  a  single  witness.  A  verdict  should  never  be  set 
aside  upon  such  grounds  without  the  clearest  and  most  satisfactory 
evidence,  and  it  may  well  be  questioned  whether  an  ex  parte  affidavit 
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hould  ever  be  allowed  to  be  read  in  support  of  such  a  ground,  unless 
rom  some  cause,  shown  to  the  satisfaction  of  the  court,  it  is  im- 
racticable  to  produce  the  witness  in  court  where  he  can  be  subjected 
[I  a  cross-examination. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
emanded  for  a  new  trial. 

W.  H.  Holt,  Turner  &  Wood,  for  appellant. 

Moss,  for  appellee. 


Jacob  Vanmeter's  Adm*r  v,  James  Wells. 

Partnership—Agency. 

Where  a  mortgage  is  given  by  one  partner  on  his  individual  prop- 
erty, and  there  is  no  averment  showing  that  this  individual  liability 
was  created  on  account  of  the  partnership  or  authorized  by  the  other 
partner,  it  is  the  debt  of  the  mortgagor  alone,  and  his  partner  cannot 
be  held  therefor. 

APPEAL  PROM  EDMONSON  CIRCUIT  COURT. 
February  23,  1877. 

Opinion  by  Judge  Pryor: 

A  mortgage  was  given  by  Bailey  alone  and  in  his  individual  right 
to  secure  the  debt  of  $315.47,  and  there  is  no  allegation  showing 
that  this  individual  liability  was  created  on  account  of  the  partner- 
ship, or  any  statement  showing  that  Vanmeter  ever  authorized  its 
execution.  If  he  agreed  to  pay  it  as  the  debt  of  Bailey  it  is  within 
the  statute  of  frauds,  and  if  it  was  really  the  debt  of  Vanmeter  the 
pleader  should  have  stated  for  what  it  was  executed,  and  the  manner 
in  which  Vanmeter  was  interested  in  it,  in  order  to  fix  his  liability. 
When  the  evidence  of  the  debt  shows  it  to  be  the  debt  of  Bailey,  a 
mere  statement  that  it  was  the  proper  debt  of  Vanmeter,  or  that  it 
was  the  balance  due  on  a  settlement  with  Vanmeter,  is  insufficient 
to  fix  the  liability.  The  facts  should  be  stated  so  that  the  court 
might  determine  in  what  manner  Vanmeter  became  Uable  for  Bailey's 
debt,  for  debts  for  which  the  parties  had  taken  Bailey's  individual 
obligation. 

As  to  the  lost  note  for  $178.00  the  same  objection  may  be  argued. 
There  is  no  allegation  in  the  paragraph  of  the  answer  that  Bailey 
was  authorized  to  sign  the  note  for  Vanmeter,  or  that  Vanmeter 
derived  any  benefit  therefrom.    The  price  of  the  horse  sold  Bailey 
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and  for  which  judgment  was  obtained  by  the  appellee's  intestati 
rendered  no  claim  against  appellant's  intestate.  The  note  was  givd 
by  Bailey  in  his  own  name,  and  judgment  obtained  against  him,  ad 
the  only  statement  from  which  Vanmeter's  liability  arises  is  that  h< 
received  the  benefit  and  proceeds  of  said  horse,  and  that  it  was  hii 
own  proper  debt.  The  other  paragraphs  in  the  answer  present  nc 
cause  of  action  for  the  reasons  already  stated,  and  the  appellant  waJ 
entitled  to  a  judgment  on  the  pleadings. 

But  if  not  entitled  to  a  judgment,  and  conceding  the  answer  tc 
present  a  defense,  it  is  manifest  that  the  note  said  to  be  lost  has 
been  paid  off.  The  evidence  of  Bailey  shows  that  the  party  had 
secured  a  credit  on  the  books  of  the  firm  for  an  amount  more  than 
sufficient  to  pay  it,  and  his  vague  recollection  as  to  dates  and  amounts, 
and  his  alternative  statements  as  to  the  consideration  or  payment  of 
the  note,  add  but  little  strength  to  appellee's  case.  The  note  was 
given  for  tobacco  and  Wells  was  credited  by  tobacco  in  the  year  1858 
for  about  $180,  and  if  it  were  the  crop  for  which  the  note  was  given, 
it  has  been  paid,  so  states  appellee's  witness,  in  1861.  Wells  was  in- 
debted to  the  firm  in  the  sum  of  $164,  and  long  after  this  note  is 
alleged  to  have  been  executed,  he,  the  appellee,  executed  to  Van- 
meter  the  note  for  $65.00.  There  is  no  doubt  but  that  the  note  has 
been  paid.  As  to  the  judgment  for  the  horse,  it  is  not  pretended 
that  any  credit  was  ever  given  to  Vanmeter.  Bailey's  own  note  was 
taken  for  the  purchase  price  and  judgment  obtained  upon  it,  and 
there  can  be  no  reason  for  making  Vanmeter's  estate  liable. 

During  the  whole  period  that  these  claims  were  held  by  the  ap- 
pellee, Vanmeter  was  perfectly  solvent.  The  appellee,  with  these 
several  debts  against  Vanmeter,  as  he  insists,  the  most  of  them  evi- 
denced by  Bailey's  signature,  and  none  signed  by  Vanmeter  himself, 
takes  individual  mortgages  from  Bailey  to  secure  them,  and  seeks 
to  recover  of  him  by  attempting  to  enforce  a  penal  judgment.  It  is 
a  little  remarkable  that  the  agent  would  be  pursued  in  this  way  with 
a  principal  entirely  solvent,  and  so  far  as  the  record  shows,  always 
in  a  condition  to  pay  his  debts.  It  was  not  proper  to  foreclose  the 
mortgage  because  it  appears  that  Vanmeter  had  purchased  the  prop- 
erty to  satisfy  the  lien  upon  it.  The  conveyance  and  agp"eement  with 
Vanmeter  by  Bailey  did  riot  make  the  former  liable  for  Bailey's  in- 
dividual debts,  nor  the  property  therein  conveyed.  The  object  was  to 
secure  what  Bailey  owed  Vanmeter,  and  to  save  Vanmeter  harmless 
from  the  debts  of  others  where  Vanmeter  had  been  made  liable  by 
reason  of  Bailey's  agency.    That  he  was  agent  of  Vanmeter  in  all 
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cse  business  transactions  had  on  his,  Bailey's,  private  account,  and 
at  X'anmeter  promised  to  pay  these  debts,  is  refuted  by  all  the 
rcumstances  in  the  case,  and  the  promises  and  agreements  by  Van- 
«ter  to  pay  applied  alone  to  the  debts  for  which  he,  Vanmeter,  was 
gaily  liable. 

The  judgment  below  is  reversed  and  cause  remanded  with  direc- 
ons  to  dismiss  the  appellee's  set-off,  leaving  to  appellant  a  judg- 
tent  for  his  notes. 

T.  B,  Mclntyre,  for  appellant. 

Conklin  &  McBeath,  for  appellee. 


Lewis  DeBard  v.  Joshua  Owings. 

.andlord  and  Tenant. 

A  tenftnt  at  the  expiration  of  his  lease  has  a  lien  on  the  ground  for 
his  improvements,  where  they  were  erected  by  the  tenant  at  the  in- 
stance of  the  lessor  with  the  express  agreement  that  he  was  to  pay 
for  them  at  the  end  of  the  term. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

February  27,  1877. 

Opinion  by  Judge  Pryor  : 

The  construction  given  the  terms  of  the  lease  by  the  court  below 
i?  not  authorized  by  either  the  letter  or  spirit  of  that  instrument. 
It  never  was  contemplated  by  the  parties  that  the  lessee  was  to  have 
a  perpetual  lease  of  the  ground  in  the  event  of  his  holding  over. 
The  evident  meaning  of  the  contract  is  that  if  the  lessee  sublet  the 
prerrii>es  during  the  term  the  priviledge  to  take  them  was  with  the 
lessor,  and  at  the  end  of  ten  years  the  lease  expired  with  the  obliga- 
tion on  the  part  of  the  lessor  to  pay  the  value  of  the  building.  It 
was  as  much  the  duty  of  the  lessee  to  require  a  settlement  of  this 
xzht  by  arbitration  as  that  of  the  lessor,  and  the  occupancy  of  the 
tenant  after  the  expiration  of  the  lease  made  him  a  tenant  from  year 
to  year.  The  legal  title  is  in  the  appellant,  and  his  right  to  recover 
IS  unquestioned. 

The  appellee  had,  however,  an  equitable  defense,  that  is,  he  had  a 
lien  on  the  ground  for  his  improvements,  as  they  were  erected  by 
the  tenant  at  the  instance  of  the  lessor  with  the  express  agreement 
that  he  was  to  pay  for  them  at  the  end  of  the  term.  A  demand  was 
made  for  the  possession,  or  notice  given  that  possession  would  be 
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required,  and  the  fact  that  no  payment  had  been  made  for  the  buil< 
ing  did  not  divest  either  the  original  lessor  or  his  assig^ns  of  titli 
The  case  being  in  equity,  the  original  or  interlocutory  judgment  wa 
proper,  although  the  appellee  had  failed  to  ask  compensation  for  hi 
improvements.  Upon  the  return  of  the  case  the  appellee  should  I 
allowed  to  amend  and  set  up  by  way  of  defense  his  equitable  claii 
to  the  building  or  its  value,  and  the  chancellor,  when  ascertainii^ 
what  this  is,  should  subject  the  property  to  its  payment  in  the  even 
of  the  failure  on  the  part  of  the  appellant  to  pay  the  value  as  fixe 
by  the  judgment.  The  tenant  holding  over,  and  the  appellant  h2Lvm\ 
received  the  annual  rent  as  fixed  by  the  lease,  should  be  credited  b 
this  annual  sum  on  the  value  of  the  improvements,  and  when  this  i 
done,  the  balance  will  be  the  amount  appellee  is  entitled  to  recovei 
The  value  of  the  building  at  the  date  when  the  commissioner  take 
his  proof  is  the  criterion.  The  enhanced  value  of  the  premises  b] 
reason  of  the  building  is  not  the  true  test,  as  the  lessor  agrees  ex 
pressly  to  pay  the  value  at  the  expiration  of  the  ten  years ;  but  ai 
this  part  of  the  contract  was  not  complied  with  by  either  party  and  rw 
arbitration  had,  and  as  the  lessee  is  charged  with  only  the  amount 
of  the  rent  fixed  by  the  lease,  it  is  just  and  equitable  that  the  valu< 
of  the  building  in  the  condition  it  is  in  when  reference  is  made  tc 
the  commissioner  or  proof  taken,  should  be  the  criterion  of  recover) 
less  the  rent. 

This  case  is  in  equity,  and  although  the  bill  of  evidence  may  not 
be  properly  filed,  there  is  enough  in  the  case  to  show  the  character 
of  the  holding  by  the  appellee.  His  own  pleading,  with  the  exhibi- 
tion of  the  lease,  and  the  admission  by  him  of  the  payment  of  rent 
to  the  appellant,  is  enough  to  authorize  the  chancellor  to  grant  the 
relief.  Nor  do  we  determine  that  there  is  no  bill  of  evidence  in  the 
case. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Peters  &  Brock,  0.  S,  Tenny,  for  appellant, 

A p person  &  Reid,  for  appellee. 


S.  R.  Graven  v.  J.  G.  Scott,  et  al. 

Sheriff— Liability  of  Sheriff's  Bondsmen. 

Where  a  sheriff  has  no  authority  to  collect  money,  bis  sureties  on 
his  bond  as  sheriff  are  not  liable  for  the  sum  thus  collected.  To  ren- 
der such  bondsmen  liable  the  sheriff  must  have  collected  the  monef  in 
his  official  character  by  virtue  of  executions  issued  and  delivered  to 
him. 
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APPEAL  FROM  METCALFE  CIRCUIT  COURT. 

February  27,  1877. 

Opinion  by  Judge  Elliott  : 

The  appellant,  Graven,  brought  a  suit  in  the  lower  court  against 
John  U.  Young,  as  he  alleges,  in  which  he  caused  to  be  issued  an  at- 
tachment against  Young's  property,  which  process  of  attachment 
came  to  the  hands  of  appellee,  Scott,  as  sheriff  of  Metcalfe  county, 
and  was  by  him  levied  on  the  personal  property  of  Young.  Appel- 
lant afterwards  applied  to  the  judge  of  the  Metcalfe  County  Court 
for  an  order  for  the  sale  of  the  property  attached,  which  was  granted, 
and  the  sale  bonds  were  made  payable  to  sheriff,  Scott. 

Appellee,  Scott,  made  the  sale  and  took  sale  bonds  to  himself  to 
the  amount  of  about  one  hundred  fifty  dollars.  Before  the  sale  bonds 
became  due  the  circuit  court,  in  which  appellant's  suit  was  pending, 
by  its  judgment  sustained  his  attachment  and  ordered  the  sale  bonds 
in  dispute  in  this  action  to  be  paid  to  appellant  at  their  maturity. 

Appellant  charges  that  the  appellee,  Scott,  then  sheriff  of  Met- 
calfe county,  collected  these  sale  bonds,  and  that  he  and  his  sureties 
on  his  of&cial  bond  are  responsible  to  him  for  their  amounts.  If 
the  sheriff  collected  the  sale  bonds  after  the  judgment  of  the  court 
directing  the  obligors  in  the  bonds  to  pay  their  amounts  to  appellant, 
he  did  so  without  authority,  unless  an  execution  had  been  issued  on 
them  and  placed  in  his  hands  for  collection,  of  which  there  is  allega- 
tion in  appellant's  petition. 

The  presumption  must  be  indulged  that  the  bonds  were  collected 
by  the  sheriff  after  the  obligors  had  been  ordered  to  pay  their 
amounts  to  the  appellant.  As  they  were  not  due  when  the  order 
was  made  and  as  he  had  no  authority  as  sheriff  to  collect  the  bonds, 
of  course  (appellees)  his  sureties  on  his  bond  as  sheriff  of  Metcalfe 
county  are  not  responsible  for  the  sum  thus  collected,  unless  he  did 
50  bv  virtue  of  executions  issued  on  said  bonds  and  delivered  to  him 
lor  collection,  which  is  not  ordered. 

Wherefore  the  judgment  sustaining  appellees'  demurrer  is 
Q^rmed. 

Compton  &  Muncie,  A,  f.  and  D.  James,  for  appellant, 

Lewis  6r  Porter,  for  appellees. 
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George  A.  Armstrong  v,  G.  W.  Smith. 

Promissory  Note—Usury. 

The  surety  on  a  promissory  note  has  the  right  to  have  all  payments 
made  on  the  note  applied  as  credits. 

Practice. 

Where  in  a  suit  on  a  note  the  law  and  the  facts  are  submitted  to  tlie 
court  its  Judgment  thereon  is  final,  and  may  be  appealed  from  with- 
out first  making  a  motion  for  a  new  trial;  such  preliminary  step  is 
only  necessary  in  cases  where  trials  have  been  had  and  yerdicts  ren- 
dered by  a  Jury. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT, 

February  27,  1877. 

Opinion  by  Judge  Pryor  : 

Smith  gave  to  Tevis  a  check  for  the  amount  of  the  note  sued  on, 
and  Tevis  in  return  gave  to  Smith  his  check  for  a  like  amount-  The 
one  check  balanced  the  other  and  left  Smith  with  his  original  note, 
or  the  amount  due  thereon  unpaid.  There  was  no  pa)rnient  of 
money  by  Tevis  to  Smith  or  any  money  handed  by  Smith  to  Tevis 
by  way  of  loan.  The  parties  considered  the  debt  paid  by  reason  of  a 
transaction  when  no  money  passed,  and  which,  in  fact,  left  the  par- 
ties in  the  exact  position  they  were  in  before  the  checks  were  given. 
It  was  an  effort  to  evade  liability  on  the  part  of  Smith  for  the  usuryt 
in  the  event  the  debtor  saw  proper  to  assert  his  claim  to  it.  The 
surety  has  the  right  to  have  all  payments  made  on  the  note  applied  as 
credits.  No  motion  for  a  new  trial  was  necessary,  the  law  and  facts 
having  been  submitted  to  the  court.  The  judgment  was  final, 
from  which  an  appeal  can  be  taken  without  the  preliminar}'  steps 
required  in  cases  where  trials  have  been  had  and  verdicts  rendered 
by  a  jury.  Judgment  rez^ersed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion.  Union  Insurance  Co.  of 
Louisz^ille  v.  Groom,  4  Bush  289. 

Caldwell  &  Harwood,  for  appellant. 

Bullock  &  Beckham,  for  appellee. 


Joseph  Ricketts  v,  John  Rappatto. 

Husband  and  Wife— Homestead. 

Where  a  wife  joins  with  her  husband  in  a  deed  absolute  on  Its  face, 
but  which  is  in  fact  a  mortgage,  she  releases  her  dower,  but  sach  an 
instrument  will  not  be  a  waiver  of  the  homestead. 
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APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

February  27,  1877. 

Opinion  by  Judge  Lindsay  : 

It  seems  to  be  conceded  that  the  absolute  deed  to  Ricketts  was  in- 
ended  to  be  a  mortgage  to  secure  the  repayment  of  the  money  loaned 

0  Rappatto.    Although  Mrs.  Rappatto  joined  with  her  husband  as 

1  grantor  in  the  deed,  yet  that  instrument  also  shows  on  its  face 
hat  her  intention  was  to  relinquish  her  potential  right  to  dower. 

This  court,  in  the  case  of  Wing  v.  Hayden,  10  Bush  276,  said: 
The  homestead  right  may  be  waived  by  a  conveyance  by  husband 
ind  wife  purporting  to  convey  the  whole  estate,  and  which  contains 
10  limitation,  either  in  the  deed  itself  or  in  the  certificate,  of  the 
feme's  acknowledgment.  But  if  it  appear,  either  in  the  deed  or  the 
certificate  of  acknowledgment,  that  she  only  released  her  dower,  it 
jrill  not  be  a  waiver  of  the  homestead. 

This  doctrine  is  conclusive  of  this  case.  The  chancellor  properly 
beld  that  the  homestead  right  did  not  pass  under  the  deed. 

Judgment  afftrtned. 

R.  W.  Nelson,  for  appellant    Berry  &  Hounshell,  for  appellee. 


Tames  Watson  and  Wife  v.  Franklin  Building  Association. 

Contracts— Lex  LocL 

Wliere  a  contract  is  executed  in  the  state  of  Ohio  and  a  mortgage  to 
secure  It  is  executed  on  land  in  this  state,  the  mortgage  is  a  mere  in- 
cident to  the  debt,  and  the  laws  of  Ohio  determine  the  rights  of  the 
parties.  Such  a  mortgage  is  a  valid  security  although  upon  land  be- 
longing to  the  wife. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

February  28,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  manifest  from  the  proof  in  the  case  that  the  contract  by  rea- 
son of  which  this  money  was  paid  was  made  and  executed  in  the 
^tate  of  Ohio.  The  shares  or  stock  in  the  association  were  assigned 
and  the  money  received  from  the  appellee  in  that  state.  The  mort- 
gage sought  to  be  foreclosed  was  executed  and  delivered  in  that 
state,  and  the  obligations  upon  the  appellant  to  the  company  exist- 
ing by  reason  of  his  membership  were  all  to  be  discharged  and  per- 
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formed  in  Ohio,  the  association  having  been  created  under  the  law3 
of  that  commonwealth.  The  only  question  presented  in  the  case  is : 
the  debt  having  been  created  in  accordance  with  the  law  of  the  plac< 
where  the  contract  was  made,  can  the  obligee  secure  the  paymeni 
by  a  mortgage  upon  land  in  this  state?  The  right  to  acquire  and 
hold  real  estate  to  secure  any  debts  to  the  corporation  is  carefully 
given  by  the  Ohio  statute,  and  the  mortgage  being  a  mere  incidenl 
to  the  debt,  the  validity  of  which  cannot  be  questioned  here  to  ^ 
greater  extent  than  it  could  be  in  Ohio,  we  perceive  no  reason  wh}i 
the  mortgage  is  not  a  valid  security  for  its  payment,  aithoug^h  upon 
land  belonging  to  the  wife.  The  money  was  actually  loaned,  and  not^ 
withstanding  the  appellant,  James  Watson,  pleads  the  amount  re^ 
ceived  by  him  was  far  below  the  amount  of  the  note,  still  the  evi^ 
dence  is  conclusive  of  the  fact  that  he  is  mistaken  in  his  recollection 
upon  this  point,  and  that  he  actually  received  every  dollar  for  which 
the  note  was  created  and  which  the  mortgage  was  given  to  secure 

The  case  of  Lathrop  v.  Commercial  Bank  of  Scioto,  8  Dana  1 14, 
determines  the  material  question  involved  in  this  case.  It  is  there 
said,  "Nor  is  there  any  statute  of  Kentucky  disabling  the  Bank  oi 
Scioto  to  collect,  or  to  secure  by  contract  here,  its  debt  due  under  a 
contract  made  in  Ohio."  The  statute  in  relation  to  the  loan  of  money 
by  corporations  created  in  another  state  has  no  application  to  this 
case,  as  the  contract  and  loan  was  made  in  the  state  where  the  cor- 
poration was  created.  No  loan  was  made  in  Kentucky,  por  was  any 
part  of  the  contract  to  be  performed  here.  The  judgment  must  be 
reversed,  moreover,  because  there  is  no  description  of  the  land  in 
the  judgment.  It  would  be  proper,  unless  Watson  has  been  assigned 
a  part  of  the  bank  debt  since  the  institution  of  this  action,  to  make 
him  a  party  defendant.  The  judgment  is  rezfcrsed  and  cause  re- 
manded for  further  proceedings  consistent  with  the  opinion. 

R,  D.  Handy,  for  appellants.    Simms  &  Schfnidt,  for  appellee. 


C.  C.  Sharp  v.  M.  A.  Clark. 

Injunction — ^Jurisdiction  of  Court. 

Where  a  Judgment  is  rendered  in  the  quarterly  court,  execution 
thereon  can  only  be  enjoined  in  that  court.  The  circuit  court  has  no 
Jurisdiction  to  enjoin  an  execution  on  a  judgment  rendered  by  the 
quarterly  court 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

February  28,  1877. 
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Opinion  by  Judge  Elliott  : 

It  appears  from  the  record  in  this  suit  that  appellant  brought  suit 
;gainst  G.  W.  Clark,  a  son  of  appellee,  in  the  Bath  County  Quarter- 
y  Court,  on  a  seventy-five-dollar  claim,  and  obtained  judgment, 
/pon  this  judgment  a  fi.  fa.  was  issued  and  returned,  by  the  sheriff, 
atisfied  by  a  replevin  bond  executed  by  the  defendant  in  the  execu- 
ion,  and  the  appellee  as  his  surety.  On  the  falling  due  of  the  re- 
)levin  bond  execution  was  issued  on  it  and  returned  no  property 
ornid.  Whereupon  appellant  filed  a  copy  of  his  judgment  in  the 
terk's  office  of  the  Bath  Circuit  Court,  and  caused  execution  to  be 
ssued  thereon  and  delivered  to  the  sheriff,  who  levied  the  same  on 
he  real  estate  of  appellee. 

Appellee  then  brought  this  suit,  by  which  she  enjoined  all  further 
)roceedings  upon  the  fi.  fa.  that  issued  on  the  replevin  bond,  because, 
IS  she  charges,  she  neither  executed  the  bond  nor  authorized  its  exe- 
mtion  by  signing  her  name  to  it.  This  suit  was  brought  in  the  Bath 
Tircuit  Court.  To  this  suit  a  demurrer  was  filed  and  overruled,  and 
)n  final  hearing  a  judgment  of  perpetual  injunction  was  rendered  in 
ippellee's  favor. 

This  judgment  is  sought  to  be  reversed  by  this  appeal.  This  court 
at  its  last  term  decided  that  a  suit  to  enjoin  a  judgment  of  the  quar- 
terly court  should  be  brought  in  said  court,  although  the  record  was 
copied  and  filed  in  the  clerk's  office  of  the  circuit  court  of  the  county 
where  rendered  before  the  injunction  suit  was  brought,  because  by 
^tc.  314,  Civil  Code,  "an  injunction  to  stay  proceedings  on  a  judg- 
rnent  or  final  order  of  the  court  shall  not  be  granted  in  an  action 
brcught  by  the  party  seeking  the  injunction  in  any  other  court  than 
that  in  which  the  judgment  or  order  was  rendered  or  made." 

As  the  judgment  replevied  by  G.  W.  Clark  was  rendered  by  the 
quarterly  court  and  the  replevin  bond  executed  in  satisfaction  of  an 
execution  which  issued  from  said  court,  the  circuit  court  had  no 
jurisdiction  to  enjoin  the  execution  or  other  proceedings  to  collect 
the  money  due  on  the  replevin  bond.  Where  the  record  of  a  judg- 
nient  of  the  quarterly  court  is  filed  in  the  clerk's  office  of  the  circuit 
court  and  execution  issued  thereon,  it  does  not  make  the  record  so 
iiled  a  judgment  of  the  circuit  court.  The  circuit  court  has  nothing 
to  do  with  it.  The  record  is  only  filed  in  the  circuit  court  clerk's 
^tfice  to  enable  the  judgment  creditor  to  reach  all  the  estate  of  the 
judgment  debtor,  but  the  judgment  is  still  a  judgment  of  the  in- 
ferior court,  and  proceedings  to  enjoin  it  must  be  brought  in  such 
Court. 
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Wherefore  the  judgment  is  reversed  and  cause  remanded  with  di- 
rections to  the  lower  court  to  dissolve  appellee's  injunction  and  dis- 
miss her  suit. 

B.  D.  Lacy,  for  appellant    A,  Duvall,  for  appellee. 


J.  S.  HiGDON,  ET  AL.,  V.  GaRRETT  PoTTER*S  Adm'r. 

Decedent's  Estates — ^Appointment  of  Administrators. 

It  is  irregular  for  the  county  court  to  grant  letters  of  adminlstratioQ 
of  two  estates  in  one  order  and  appoint  one  administrator  of  both  es* 
tates  and  require  of  him  but  one  bond.  However,  the  action  of  the 
court  in  doing  so  was  not  void,  and  the  bondsmen  in  such  bond  are; 
bound  by  the  conditions  of  the  bond. 

Presumption  of  Death. 

Where  an  administrator  of  an  estate  has  been  appointed  upon  the 
showing  of  the  death  of  an  intestate,  the  court  will  presume  that  said 
person  is  dead  unless  satisfactory  proof  to  the  contrary  is  shown. 

APPBAL  PROM  EDMONSON  CIRCUIT  COURT. 

February  28,  1877. 

Opinion  by  Judge  Elliott  : 

There  can  be  no  doubt  but  that  it  was  irregular  for  the  county 
court  to  grant  letters  of  administration  of  two  estates,  that  of  Mrs. 
Parmelia  Potter  and  her  son,  in  one  order,  and  appoint  appellant, 
J.  S.  Higdon,  administrator  of  both  estates  and  require  of  him  but 
one  bond.  But  although  unusual  and  irregular,  the  action  of  the 
county  court  was  not  void,  and  as  the  other  appellants  voluntarily 
entered  into  bond  with  Higdon,  by  which  they  bound  themselves  for 
his  dereliction  of  duty  as  administrator  of  both  estates,  we  cannot 
say  that  the  bond  is  not  of  binding  force. 

But  it  is  insisted  that  the  death  of  Garrett  Potter  is  denied,  and 
as  this  is  a  suit  to  recover  as  his  administrator  the  estates  inherited 
by  him  as  heir  of  his  wife  and  child,  his  death  must  be  established 
by  proof.  The  appellee  was  appointed  administrator  of  Garrett  Pot- 
ter's estate  in  Edmonson  county,  and  according  to  the  proof.  Potter, 
at  the  time  of  his  death,  was  domiciled  in  the  state  of  Missouri,  but 
the  estate  coming  to  him  as  heir  of  his  wife  and  child  was  in  the 
hands  of  appellant,  Higdon,  in  Edmonson  county. 

The  appointment  of  appellee  as  administrator  of  Garrett  Potter's 
estate  is  prima  facie  evidence  that  he  was  then  dead,  and  that  his 
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death  was  established  by  proof  at  the  time  of  the  appointment  of 
appellee  as  his  administrator.  If  it  were  not  true  that  he  was  dead, 
appellants,  who  were  notified  of  the  county  and  state  of  his  resi- 
dence, could  have  proved  it,  and  having  failed  to  do  it,  the  presump- 
tion must  be  indulged  that  he  is  dead. 

The  judgment  is  fully  sustained  by  the  settlement  of  the  adminis- 
trator of  Parmelia  and  Isaiah  Potter  made  with  the  county  court, 
and  the  evidence  that  the  county  judge  failed  to  sign  the  order  ap- 
pointing Higdon  administrator  is  insufficient  to  overturn  the  record 
of  his  appointment  as  certified  by  the  clerk  of  the  county  court  to 
have  been  made  at  a  regular  term  of  the  Edmonson  County  Court 
and  to  have  been  an  order  of  court.  Orders  and  judgments  of  courts 
would  be  of  little  value  if  they  could  be  overturned  by  parol  evi- 
dence, and  a  clerk's  certificate  to  the  verity  of  a  record  would  be 
valueless  if  he  could  turn  round  and  disprove  it  by  his  deposition. 

Perceiving  no  error  to  appellants'    prejudice,    the   judgment   is 

R.  Rodes,  for  appellants.    P.  F.  Edwards,  for  appellee. 


Dennis  J.  Logsdon  v.  James  W.  Woodard. 

Attachment. 

Before  a  Judgment  creditor  can  successfully  attach  and  subject  the 
property  of  his  Judgment  debtor  to  the  satisfaction  of  his  claim,  he 
most  have  execution  on  his  Judgment  and  a  return  of  no  proi>erty 
found  for  such  part  of  the  Judgment  as  the  creditor  seeks  to  have  satis- 
fled  by  his  attachment. 

Judgment — ^Description  of  Real  Estate  Adjudged  to  be  Sold. 

Where  a  Judgment  for  the  sale  of  real  estate  fails  to  describe  the 
land  adjudged  to  be  sold,  such  Judgment  will  be  reversed. 

APPEAL  FROM  HART  CIRCUIT  COURT. 

March  1,  1877. 

Opinion  by  Judge  Elliott  : 

The  appellee  brought  suit  against  the  appellant  and  obtained  a 
judgment  on  same  for  the  sum  of  over  one  hundred  seventy  dollars. 
On  this  judgment  he  caused  an  execution  to  issue  which  was  levied, 
as  appellee  avers,  on  some  several  tracts  of  land  as  the  property  of 
appellant  He,  however,  did  not  proceed  to  sell  the  property  levied 
on.  but  brought  this  suit  instead,  in  which  he  charges  that  appellant 
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had  fraudulently  mortgaged  and  disposed  of  his  property  ivith  the 
intent  to  cheat,  hinder  and  delay  his  creditors,  and  upon  these  allega- 
tions he  asks  and  obtains  an  attachment  against  the  estate  of  appel- 
lant. His  attachment  was  levied  on  two  or  three  tracts  of  land,  on 
one  of  which  appellant  resided  at  the  time. 

The  appellant  answered  and  negated  all  fraudulent  disposition  of 
his  property,  or  any  fraudulent  purpose  to  dispose  thereof,  and  after- 
wards the  appellant  left  the  premises  on  which  he  resided  at  the  time 
of  the  levy  of  appellee's  attachment  thereon. 

During  the  progress  of  the  trial  the  appellee  took  one  deposition, 
by  which  he  proved  that  appellant  had  left  the  premises  and  cxjunty 
during  the  pendency  of  this  suit,  and  whether  with  an  intention  to 
return  was  not  disclosed.  On  the  pleading  and  this  deposition  the 
court  rendered  judgment  sustaining  appellee's  attachment  and  order- 
ing the  land  on  which  appellant  resided  when  it  was  sued  out  to  be 
sold  in  satisfaction  of  appellee's  claim. 

This  judgment  cannot  stand.  The  appellant  has  failed  to  show 
by  a  return  of  no  property  found  on  his  common-law  execution  that 
his  remedy  was  not  full  and  complete  at  law.  In  fact,  his  pleadings 
show  that  the  property  of  appellant  had  been  levied  on  to  satisfy 
his  execution  debt,  and  he  fails  to  show  what  disposition  was  after- 
wards made  of  the  levy. 

Before  a  judgment  creditor  can  successfully  attach  and  subject 
the  property  of  his  judgment  debtor  to  the  satisfaction  of  his  claim 
by  a  suit  in  equity,  he  must  have  his  common-law  execution  issued 
and  delivered  to  the  proper  officer  of  either  the  county  of  the  debtor's 
residence  or  the  county  in  which  the  judgment  was  obtained ;  and  by 
this  officer  there  must  be  a  return  of  no  property  found  for  such  part 
of  the  judgment  as  the  creditor  seeks  to  have  satisfied  by  his  equitable 
suit.  This  was  not  done  in  this  case,  and  the  court  should  have  dis- 
missed appellee's  petition.  In  order  to  reach  a  debtor's  equitable 
estate  the  creditor  must  show  that  he  has  exhausted  his  common- 
law  remedy  against  the  debtor's  legal  estate.    Sec.  474,  Civ.  Code. 

But  it  is  insisted  that  the  appellant  did  not  demur  to  the  appellee's 
petition,  that  therefore  the  judgment  should  stand.  In  answ^er  to 
this  position  we  have  only  to  say  that  this  court  in  the  case  of  Dean 
V.  Boyd,  9  Dana  170,  ruled  substantially  that  no  judgment  can  stand 
upon  an  insufficient  pleading,  and  the  same  doctrine  has  been  held 
by  this  court  repeatedly  since. 

The  judgment  was  defective,  anyway,  as  it  failed  totally  to  describe 
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le  land  adjudged  to  be  sold,  and  for  that  reason  the  judgment 
:ould  be  reversed  and  sale  annulled. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
jrther  proceedings  not  inconsistent  with  this  opinion. 

Read  &  Martin,  for  appellant     Craddock  &  Donan,  for  appellee. 


City  of  Bowling  Green  v.  Jennie  Gardner. 

Iiiminal  Law — Misdemeanors — ^Jurisdiction  of  Police  Court. 

The  minor  class  of  wrongs  known  as  misdemeanors  can  be  tried, 
where  Jurisdiction  has  been  given  to  inferior  courts,  without  an  in- 
dictment. 

APPEAL  FROM  BOWLINQ  GREEN  POLICE  COURT. 

March  1,  1877. 

C^pixioN  BY  Judge  Pryor: 

The  Criminal  Code  provides  that  offenses  within  the  jurisdiction 
>f  a  justice  of  the  peace  or  of  a  city  or  police  court,  when  the  punish- 
Tient  is  by  fine  limited  to  one  hundred  dollars,  may  be  prosecuted 
)y  summons  or  warrant  of  arrest.  This  case  is  embraced  within  the 
jurisdiction  of  the  police  judge,  and  that  officer  is  vested  with  the 
right  to  enforce  the  penalty  when  the  guilt  of  the  party  is  estab- 
lished, and  it  is  immaterial  whether  the  jurisdiction  is  exclusive  or 
Concurrent  only.  The  minor  class  of  wrongs  known  as  misdemeanors 
can  be  tried  where  jurisdiction  has  been  conferred  on  inferior  courts 
without  an  indictment. 

The  whole  weight  of  authority  sustains  this  view  of  the  question. 
Those  guilty  of  a  riot,  affray,  breach  of  the  peace,  etc.,  may  be 
arre>ted  and  tried  upon  a  warrant.  These  offenses  were  indictable 
at  the  common  law.  The  case  of  Williamson  v.  Conunonwcalth,  4 
E.  Mon.  146,  settles  the  question  involved  in  this  case.  Nor  are  we 
prepared  to  decide  that  a  party  at  common  law  would  not  have  been 
arrested  and  tried  without  indictment  for  keeping  a  disorderly  house, 
but  conceded  that  it  could  not  be  done,  still  it  is  a  mere  misde- 
meanor, and  the  proceeding  to  recover  is  in  the  nature  of  a  penal 
aaion  partaking  as  much  of  a  civil  as  criminal  proceeding.  Such 
legislation  has  so  often  been  held  constitutional  that  it  is  not  now 
to  be  regarded  as  an  open  question. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

B.  F.  Proctor,  for  appellant.    Nines  &  Porter,  for  appellee. 
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R.  H.  Williams,  et  al.,  v.  Owen  County  Court,  et  al. 

Parties  to  Actions— Suit  on  Sheriff's  Bond. 

The  real  party  plaintiff  In  Interest  must  appear  as  a  party  plaint^ 
and  where  the  county  court  is  the  real  party  and  the  action  ia  brongl 
by  the  commonwealth  a  special  demurrer  based  on  the  ftust  that  tl 
county  court  is  not  made  a  party  plaintiff  should  be  sustained. 

Judicial  Notice. 

While  the  courts  will  take  Judicial  notice  of  special  and  local  ad 
of  the  legislature  to  support  the  exercise  of  the  authority  delegate^ 
they  will  not,  in  the  absence  of  averment,  presume  the  existence  c 
special  and  unusual  powers  in  ministerial  tribunals  or  officers. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

March  1,  1877. 

Opinion  by  Judge  Lindsay  : 

The  Owen  County  Court  is  the  real  party  in  interest  in  this  action 
The  commonwealth  is  a  proper  party,  because  the  bond  of  the  sherifl 
is  made  payable  to  the  commonwealth.  But  the  beneficiary  in  th< 
bond,  as  well  as  the  nominal  payee,  should  be  made  a  party  plaintiff. 
The  caption  of  the  petition  shows  that  the  commonwealth  sues  for 
the  use  of  the  Owen  County  Court,  but  neither  in  the  caption  nor  in 
the  body  of  the  petition  does  the  county  court  assume  the  attitude 
of  an  actor.  It  sets  up  no  claim  and  asks  no  relief  against  the  de- 
fendants in  the  action.  In  the  cases  of  Neely  v.  Merritt,  9  Bush  346, 
and  Fenwick  v.  Phillips,  3  Met.  88,  the  court  held  that  to  state  in 
the  petition  the  names  of  the  persons  for  whom  the  suit  is  brought 
virtually  makes  them  parties.  In  the  one  case  they  were  allowed 
to  make  themselves  plaintiffs  by  an  amended  petition,  and  the  other 
it  was  held  that  the  defect  of  parties  could  not  be  reached  by  gen- 
eral demurrer.  But  in  this  case  the  question  is  raised  by  a  special 
demurrer,  based  upon  the  fact  that  Owen  County  Court  is  not  made 
a  party  plaintiff. 

Section  9,  Art.  3,  Chap.  27,  Gen.  Stat.,  provides  that  on  the  failure 
of  the  sheriff  to  pay  over  the  balance  of  the  county  revenue  remain- 
ing in  his  hands  to  the  credit  of  the  county,  after  proper  demand, 
the  county  court  or  the  county  receiver  may  proceed  against  him 
and  his  sureties  as  relator,  either  by  suit  or  motion  in  the  circuit 
court.  In  this  case  the  county  court,  instead  of  suing  as  relator,  and 
using  the  name  of  the  commonwealth  as  it  had  the  right  to  do,  per- 
mitted the  commonwealth  to  assume  the  attitude  both  of  plaintitt 
and  relator,  and  failed  to  make  either  itself  or  the  county  recei\*er 
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party  plaintiff  in  the  mode  prescribed  by  the  Civil  Code  of  Prac- 
Ice.    This  defect  of  parties  can  be  reached  by  special  demurrer. 

Among"  the  items  charged  against  the  sheriff  is  a  balance  of 
11,950.35,  on  account  of  the  advalorem  tax  of  iij4  cents  on  each 
iioo.oo  of  taxable  property.  Courts  of  claims  having  no  authority 
mder  the  general  law  to  levy  a  tax  of  this  character,  there  should 
lave  been  an  averment  that  the  court  of  Owen  county  had  special 
luthority  from  the  legislature,  and  that  it  did  make  the  levy.  Whilst 
he  courts  will  take  notice  of  special  and  local  acts  of  the  legislature 
o  support  the  exercise  of  the  authority  delegated,  they  will  not,  in 
the  absence  of  averment,  presume  the  existence  of  special  and  un- 
usual powers  in  ministerial  tribunals  or  officers. 

To  this  extent  the  petition  is  defective.  In  all  other  respects  it 
is  sufficient. 

Judgment  re-uersed  and  the  cause  remanded  with  instructions  to 
sustain  the  special  demurrer  and  for  further  proceedings  consistent 
with  this  opinion. 

/.  D,  Lillard,  Lindseys,  E.  T,  Settle,  for  appellants. 

A.  /.  and  D.  James,  for  appellees. 


Hattie  E.  Burns  v.  S.  F.  Roberts. 

Husband  and  Wife — Contract  of  Separation — Evidence  of  Ownership  of 
Property. 

Where  a  husband  and  wife  agree  to  separate,  and  where  a  suit  for 
divorce  is  pending  between  them,  and  they  enter  into  a  written  con- 
tract, giving  the  wife  certain  personal  property,  which  is  dellyered  to 
her,  she  has  good  title  to  such  property,  and  such  contract  may  be  in- 
troduced in  eyidence  to  prove  her  title. 

Bidder  at  Pablic  Sale  of  Personalty. 

Where  one  bids  in  personal  property  at  a  public  sale  and  makes  a 
small  payment  thereon,  and  turns  It  over  to  the  auctioneer  to  hold  a 
day  or  two  until  he  completes  payment,  but  falls  to  complete  such 
payment,  such  property  may  be  resold  at  public  sale  at  the  instance  of 
the  creditor  who  first  had  it  sold,  and  if  sold  for  less  than  the  balance 
due  on  the  first  sale  such  creditor  may  collect  from  such  first  buyer 
the  difference  between  the  sum  of  the  first  sale  and  the  second  sale. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

March  2,  1877. 

Opinion  by  Judge  Elliott  : 

In  1874,  becoming  dissatisfied  with  his  wife,  Hattie,  the  appellant, 
Thomas  Burns,  brought  a  suit  against  her  in  the  Franklin  Circuit 
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Court  for  a  divorce.    The  appellant  answered  the  suit  and  denied 
her  husband's  right  to  a  divorce. 

It  is  stated  in  this  record  that  it  became  very  evident  that  Biims 
and  appellant  were  to  have  a  protracted  litigation  and  one  that  would 
be  creditable  to  neither  of  them,  and  as  there  was  no  hope  of  a  recon- 
ciliation, they,  in  the  summer  of  1874,  agreed  to  separate,  and  also 
agreed  upon  a  division  of  their  property. 

In  pursuance  of  this  understanding  they  applied  to  a  lawyer,  who 
drew  up  the  contract  of  separation.    By  this  contract  it  was  stipu- 
lated that  appellant  and  her  husband  were  to  separate  and  live  no 
more  together,  and  that  she  should  remove  and  for  the  future  reside 
at  least  fifty  miles  from  Frankfort.    This  separation  was  to  take  place 
immediately,  and  in  consideration  thereof  Thomas  Bums,  the  hus- 
band, by  the  writing,  transferred  the  appellant  certain  household 
furniture,  including  the  piano  and  other  property  involved  in  tiiis 
suit.    By  this  agreement  the  husband  invested  his  wife,  in  considera- 
tion of  their  immediate  separation,  with  the  absolute  title  to  the 
property  in  dispute,  free  from  any  control  by  him,  and  consequently 
she  held  the  property  as  her  separate  estate. 

Her  husband  not  only  transferred  the  property  to  appellant,  but 
he  actually  delivered  it  to  her  and  assisted  her  to  place  it  in  a  wagon 
to  be  hauled  to  the  railroad  depot  to  be  transported  to  Covington, 
where  she  had  decided  to  reside  for  the  future.  This  property  ap- 
pellant took  to  Covington,  where  she  settled  and  began  housekeep- 
ing, but  desiring  to  dispose  of  the  piano  and  other  articles  in  dis- 
pute in  this  suit  she  procured  the  service  of  an  auctioneer,  who,  after 
advertisement,  sold  the  same  at  public  outcry,  and  the  appellee  be- 
came the  purchaser.  After  his  purchase  appellee  took  the  piano  key, 
locked  the  piano,  and  asked  the  auctioneer  to  remove  it  and  the  other 
articles  purchased  to  his  office  and  promised  to  call  and  pay  for  them 
in  a  day  or  two,  and  paid  at  the  time  ten  dollars  and  fifty  cents. 

Appellee  having  failed  to  pay  for  and  take  away  the  purchased 
articles  according  to  promise,  appellant  called  on  him  for  the  pur- 
chase price,  and  he  declined  to  pay  it.  She  thereupon  called  on  the 
auctioneer  and  asked  him  to  resell  the  property  as  the  property  of 
appellee,  to  pay  the  purchase  price,  and  to  notify  him  that  he  had 
better  attend  the  sale,  for  if  the  property  failed  to  bring  the  amount 
he  owed  her  for  it  she  would  look  to  him  for  the  balance.  The  auc- 
tioneer, as  directed,  resold  tlie  property,  and  it  failed  to  bring  the 
price  bid  for  it  by  appellee  on  the  first  sale  by  about  $130.50  and  for 
this  amount  this  action  was  instituted. 
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The  proof  is  that  the  last  sale  was  made  after  advertising  the  prop- 
Tty.  and  that  a  large  crowd  was  present  at  the  sale,  the  terms  of 
vhich  were  similar  to  those  of  the  sale  at  which  appellee  had  pre- 
-iously  purchased  the  same  property.  On  the  trial  of  the  cause  the 
ippellee  offered  as  evidence  the  written  agreement  by  which  Thomas 
jums  had  transferred  to  her  the  property  in  dispute,  which,  on  ap- 
)eHee's  objections,  were  refused.  She  also  offered  to  read  the  depo- 
ition  of  W.  H.  Sneed  to  prove  the  execution  and  delivery  of  the  writ- 
en  agreement  of  separation  by  Thomas  Burns  to  her,  which,  on  ap- 
pellee's objection,  was  refused,  and  to  these  rulings  the  appellant 
excepted. 

This  court  held  in  the  case  of  Hiram  {of  color)  v.  Griffin,  8  Bush 
y>2,  that  a  contract  by  the  husband,  by  which  he  conveyed  certain 
I T.  perty  to  his  wife  in  consideration  of  an  agreement  for  immediate 
and  continued  separation,  was  valid  and  binding,  and  invested  the 
wife  with  a  separate  estate  in  the  property  delivered  to  her  by  vir- 
tue of  the  terms  of  separation.  And  such  a  contract  of  separation 
i^  held  valid  in  Loud  v.  Loud,  4  Bush  453. 

It  seems  that  appellant  and  her  husband  immediately  ceased  to 
live  together  after  the  execution  of  the  articles  of  separation,  and 
tliat  she  took  the  property  delivered  to  her  by  her  husband  to  Coving- 
ton, where  she  has  ever  since  resided. 

We  are  of  opinion  that  the  court  erred  both  in  sustaining  the  ap- 
pellee's objection  to  the  reading  of  Sneed's  deposition,  as  well  as  the 
agreement  of  separation  between  appellant  and  husband  to  the  jury. 
And  we  are  also  of  opinion  that  if  the  property  in  dispute  was  de- 
livered to  appellant  by  her  husband  in  pursuance  of  the  written  agree- 
ment of  separation  executed  by  them,  which  was  immediately  con- 
summated by  a  final  separation  between  them,  the  appellant  acquired 
an  indefeasible  title  to  it. 

We  are  also  of  opinion  that  if  the  appellee  purchased  the  property 
at  public  auction  and  put  it  in  possession  of  the  auctioneer  to  keep  a 
day  or  two,  at  which  time  he  promised  to  pay  therefor,  and  that  he 
failed  to  do  so,  and  appellant,  after  waiting  a  reasonable  time  for  pay- 
ment, ordered  a  resale  of  the  property,  and  the  appellee  was  notified 
thereof,  and  on  a  resale  the  property  failed  to  bring  the  price  appel- 
lee agreed  to  give  on  the  first  sale,  the  appellant  is  entitled  to  recover 
the  balance  of  her  claim  against  appellee  after  deducting  the  sum  re- 
alized by  the  resale  of  the  property. 
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Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur 
ther  proceedings  in  conformity  with  this  opinion. 

Fisk  &  Fisk,  for  appellant.     Benton  &  Benton,  for  appellee. 


Adams  Express  Co.  v.  F.  Meglernery,  et  al. 

Common  Carrier — Liability  of  Express  Company. 

Where  in  a  suit  against  an  express  company  for  failure  to  deliver  ■ 
parcel,  the  company  offers  no  excuse  for  its  failure  to  deliver  the  pack- 
age, the  court  properly  instructed  the  Jur^  to  find  for  the  plaintiff  for 
the  full  value  of  the  package. 

Burden  of  Proof. 

When  a  suit  is  brought  against  an  express  company  for  failing  to 
deliver  a  package,  and  the  failure  is  proved,  the  burden  to  show  the 
terms  of  the  contract  fixing  the  value  of  such  package  is  on  the  com- 
pany, and  when  it  fails  to  aver  and  prove  such  contract  tbe  plaintlif 
is  entitled  to  recover  the  actual  value  of  such  package. 


APPEAL.  FROM  HARDIN  CIRCUIT  COURT. 

March  3,  1877. 

Opinion  by  Judge  Lindsay  : 

If  the  express  company  had  offered  proof  tending  to  show  that  the 
package  had  been  lost  or  stolen  from  its  agents,  without  culpable 
negligence  on  their  part,  the  court  below  might  have  considered  and 
passed  on  the  effect  of  the  clause  in  the  receipt  providing"  that  the 
liability  of  the  company  shall  not  exceed  fifty  dollars,  in  cases  in 
which  a  different  and  greater  sum  is  not  agreed  upon.  But  as  the 
company  offered  no  explanation  or  excuse  for  failing  to  deliver  the 
package  in  controversy,  the  court  properly  treated  this  as  a  case  of 
conversion,  and  properly  instructed  the  jury  that  the  company  must 
pay  the  full  value  of  the  property  converted. 

A  common  carrier  seeking  to  escape  the  common  law  liabilitj',  on 
account  of  special  contract,  must  assume  the  burden,  and  must  aver 
and  prove  the  necessary  facts  to  establish  the  contract  excuse. 

Judgment  affirmed. 

C,  G.  Wintersmith,  L.  &  7.  Caldwell,  M,  &  D.  Sachs,  for  appellant. 

J.  C.  Poston,  J.  P.  Hobson,  for  appellees. 
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John  L.  Bate  v.  Robert  L.  Bate,  et  al. 

idgment— Adjndlcatioii. 

Where  in  a  suit  in  equity  the  chancellor  orders  one  of  the  parties 
to  pay  into  court  certain  money  for  the  use  of  the  other  party  and 
the  Judgment  and  order  Is  affirmed  in  this  court,  the  matter  is  finally 
mdjudicated  and  it  Is  too  late  for  such  defaulting  party  to  further 
question  the  authority  of  the  court  to  compel  such  payment. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

March  3.  1877. 

Opinion  by  Judge  Pryor  : 

The  original  decree  of  the  chancellor  required  the  appellant  to  pay 
he  money  due  the  appellees  into  court  on  a  certain  day.  That  judg- 
aent  was  affirmed  by  this  court,  and  a  mandate  issued  accordingly. 
Phis  fund  in  appellant's  hands  is  under  the  chancellor's  control,  and 
{)pellant  has  now  had  nearly  eighteen  months  in  which  to  comply 
dth  the  order  of  the  chancellor.  He  now  insists  that  the  chancellor 
las  no  power  to  compel  him  to  pay  the  money  into  court.  This  ques- 
ion  was  decided  on  the  original  appeal,  and  it  is  now  too  late  to 
question  the  correctness  of  thaht  judgment. 

It  appears  that  the  appellant  is  amply  able  to  comply  with  the 
judgment  If  without  means  and  in  no  condition  to  raise  the  money 
it  would  be  futile  for  the  chancellor  to  undertake  by  any  such  pro- 
ceeding as  this  to  make  him  do  that  which  it  was  impossible  for  him 
to  do.  In  this  case  it  appears  that  appellant  owns  several  hundred 
acres  of  land  in  Jefferson  county  worth  $150  per  acre,  and  a  suffi- 
cient amount  of  real  estate  unincumbered  to  pay  the  debt.  A  refund- 
ing bond  is  no  excuse  for  this  refusal  to  comply  with  the  decree.  The 
money  is  required  to  be  paid  into  court.  Neither  the  response  nor 
the  amendment  present  any  reason  for  discharging  the  rule,  and  the 
chancellor  should  enforce  it.  The  action  of  the  court  below  in  mak- 
ing the  rule  absolute  is  affirmed, 

W.  R.  Thompson,  for  appellant    R.  W.  Wooley,  for  appellees. 


Allen  Morton  &  Co.,  et  al.,  v.  Oliver  Cromwell,  et  al. 

SutQte  of  Limitations. 

The  statute  of  limitations  is  a  complete  bar  to  an  action  to  set  aside 
a  deed  for  fraud,  where  the  deed  was  made  and  delivered  more  than 
ten  years  before  the  suit  was  commenced. 
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APPEAL  FROM  GRAVES  CIRCUIT  COURT.  i 

March  5,  1877. 

Opinion  by  Judge  Cofer: 

So  much  of  this  action  as  sought  to  have  the  deed  from  Cromwe 
to  Burnett  adjudged  fraudulent  was  clearly  barred  by  the  statute  i 
limitations.  The  deed  was  made  and  delivered  more  than  ten  veai 
before  this  suit  was  commenced,  and  it  is  therefore  not  importai 
whether  the  appellants  discovered  the  fraud  but  recently  before  the 
commenced  their  suit.  The  limitation  of  actions  for  relief  again 
fraud  is  five  years  from  its  commission,  or  from  the  time  it  is  discot 
ered,  provided  the  suit  be  brought  within  ten  years  after  the  ptrpi 
tration  of  the  fraud.    Sees.  2,  5,  Art.  3,  Chap.  63,  Rev.  Stat. 

We  do  not  concur  with  the  appellants*  counsel  in  their  conclusio! 
that  the  statute  does  not  apply  to  this  case.  The  action  was  for  re 
lief  on  the  ground  of  fraud,  and  if  it  be  not,  then  the  case  is  coverc* 
by  Sec.  8  of  the  same  article  and  chapter,  which  provides  tliat  ai 
action  not  provided  for  by  the  chapter  on  limitations,  or  in  scm 
other  chapter,  shall  be  commenced  within  ten  years  next  after  tb 
cause  of  action  accrued.  The  appellants'  cause  of  action  certain!] 
accrued  when  the  conveyance  was  made,  whether  they  knew  of  ih 
conveyance  or  not.  The  right  to  sue  was  not  dependent  upon  kno  vl 
edge  on  their  part  that  a  cause  of  action  existed. 

But  a  careful  examination  of  the  record  has  left  little  doubt  upor 
our  minds  that  the  conveyance  was  fraudulent,  and  the  conduct  of 
the  parties  shows  that  the  property  has  all  the  time  been  held  and 
treated  as  the  property  of  Cromwell.  He  kept  possession  and  used 
and  controlled  it  as  liis  own,  he  leased  it  to  Jones  and  collected  the 
rent  and  contracted  to  sell  it  to  the  church  trustees  as  his  own,  and 
contracted  with  them  to  pay  him  for  it,  and  all  this  with  the  knowl- 
edge of  Burnett,  who  on  more  than  one  occasion,  at  least,  impliedly 
recognized  Cromwell  as  the  owner. 

The  title  was  not  in  him,  but  in  his  confessedly  fraudulent  grantee, 
who,  by  conveying  to  the  trustees  at  Cromwell's  request  and  for  his 
benefit,  recognized  Cromwell  as  the  owner.  Burnett  had  no  right  to 
the  land  or  its  proceeds  which  he  could  have  enforced  against  either 
Hatchcock  or  Cromwell,  to  whom  Hatchcock  consented  that  the  pur- 
chase money  might  be  paid.  As  between  Burnett  and  Hatchcock 
the  latter  had  a  right  to  the  proceeds,  and  as  Hatchcock  docs  n<^t 
assert  his  claim  the  right  passed  from  him  to  Cromwell,  and  Buniett. 
standing  as  he  does  between  two  fraudulent  conveyances,  has  no 
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rlaim  in  law  or  equity  to  the  money  due  for  the  lots,  and  as  tlie  money 
by  the  consent  of  Hatchcock  belongs  to  Cromwell,  Cromwell's  cred- 
itors shotild  have  it. 

The  claim  that  Cromwell  acted  in  the  matter  as  the  agent  of  Bur- 
nett is  an  afterthought,  and  is  wholly  unsustained  by  the  evidence. 

The  judgment  is,  therefore,  reversed,  and  the  cause  is  remanded 
for  a  judgment  subjecting  the  unpaid  purchase  money  due  from  the 
trustees  of  the  church  to  the  appellants'  debt. 

Xo  cost  will  be  taxed  against  Demering,  Smith  and  Demering. 

W.  fV.  Robertson,  for  appellants.    L.  Anderson,  for  appellees. 


Alonzo  Salmon,  et  al.,  v.  Commonwealth. 


Liquors — ^Town  License  to  Keep  Coffee  House. 
A  license  to  keep  a  coffee  house  Issued  by  the  town  authorities  is 
no  protection  against  a  prosecution  by  the  state  for  the  unlawful  sale 
of  intoxicating  liquors. 

License  to  Sell  Spirituous  Liquors. 

The  statute  expressly  provides  that  unless  the  privilege  to  sell 
spirituous  liquors  is  specified  in  the  license  the  right  to  do  so  cannot 
be  implied. 

APPEAL  FROM  DAVIESS  CRIMINAL  COURT. 

March  6,  1877. 

Opixion  by  Judge  rRvoR: 

It  is  unnecessary  to  discuss  the  question  raised  by  counsel  as  to 
the  independent  sovereignty  alleged  to  exist  in  and  over  the  town  of 
Ouensboro,  as  we  are  satisfied  the  legislature  never  intended  to  iso- 
late this  city  from  the  rest  of  the  state  by  placing  its  citizens  in  a  con- 
dition where  they  were  not  subject  to  the  general  laws,  both  civil  and 
penal.  If  the  position  of  counsel  can  be  maintained  all  of  the  penal 
statutes  in  regard  to  the  sale  of  whisky  may  be  violated  with  impu- 
nity, unless  the  corporate  authorities  of  this  city  are  disposed  to  ar- 
rest and  punish  the  offender.  The  appellants  sold  liquor  without  a 
license  therefor  for  the  period  of  three  months  at  one  time,  and  were 
guilty,  as  they  concede,  of  keeping  a  tippling  house,  unless  protected 
by  the  license.  It  is  not  pretended  that  the  license  to  keep  a  coffee 
house  embraced  the  right  to  sell  by  retail  spirituous  liquors,  and  the 
subsequent  alteration  or  change  by  the  mayor  did  not  relieve  the  ap- 
pellants from  the  penalty  imposed  by  law.    The  statute  is  express 

25 
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that  unless  the  privilege  to  sell  spirituous  liquors  is  specified  the  righ 
to  do  so  cannot  be  implied.  The  fact  that  the  parties  act  under  th 
belief  that  the  license  gave  the  privilege  may  commend  them  to  clem 
ency,  but  in  a  court  of  justice  the  penalty  must  be  imposed.  Keepin| 
a  tippling  house  is  a  public  offense,  and  where  the  indictment  charge 
a  public  offense  the  judgment  cannot  be  arrested. 

Judgment  affirmed. 

Williams  &  Brown,  C.  K.  Tharp,  for  appellants. 

Moss,  Jo  Haycraft,  for  appellee. 


Daniel  Gillen  v.  J.  T.  Jones,  et  al. 

Appeals — Practice. 

The  filing  of  the  record  in  the  clerk's  ofllce  with  the  names  of  the 
parties,  appellants  and  appellees^  constitutes  the  appeal  The  suin^  out 
of  the  summons  is  not  the  appeal,  nor  Is  this  step  necessary  to  secure 
the  right  of  appeal. 

Description  of  Land  in  Judgment 

A  judgment  will  be  reversed  wherein  a  sale  of  real  estate  is  decreed, 
where  the  land  is  not  described  in  the  judgment 

APPEAL  FROM  BATH  COURT  OP  COMMON  PLEAS. 

March  6.  1877. 

Opinion  by  Judge  Pryor: 

The  statute  of  limitations  is  no  bar  to  the  appeal.  The  suing  out 
of  the  summons  is  not  the  appeal  nor  necessary  to  secure  the  right. 
The  filing  of  the  record  in  the  clerk's  office  with  the  names  of  the 
parties,  appellants  and  appellees,  constitutes  the  appeal.  See  Jones's 
Ex'x  V.  Finnell  &  Winston,  8  Bush  25. 

While  this  court  would  not  reverse  for  the  reason  that  the  appear- 
ance of  the  appellant,  Gillen,  had  been  improperly  entered,  upon  no 
other  condition  than  his  own  affidavit,  and  that  made  long  after  the 
judgment  was  rendered,  yet,  as  the  judgment  must  be  reversed  for 
other  reasons,  we  think  the  fact  of  this  case  demanded  that  the  ques- 
tion of  the  payment  of  the  money  on  the  sale  bonds  of  Gillen  should 
be  investigated,  and  an  issue  allowed  as  to  Gillen's  indebtedness  to 
Jones. 

The  affidavit  of  the  appellant  is  not  controverted,  and  he  swears 
that  the  whole  of  the  money  was  paid  out  of  his  own  means,  and  that 
he  was  not  indebted  to  Jones,  in  whose  favor  the  judgment  by  de- 
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lult  was  rendered  against  Gillen.  Besides,  the  petition  of  Thompson 
ones  against  Gillen  is  in  the  nature  of  an  original  action.  Although 
le  was  the  surety  of  Gillen  on  the  sale  bonds,  it  may  be  that  he  was 
nterested  in  the  purchase,  a  question  we  cannot  decide  upon  the  facts 
tefore  us.  When  this  petition  was  filed  his  rights  became  hostile  to 
hose  of  Gillen,  and  the  appearance  even  of  Gillen  to  the  petition  at 
he  same  time  did  not  authorize  the  judgment  without  consent.  Gil- 
en  was  certainly  the  ostensible  purchaser  of  the  land  and  should  be 
leard.  The  land  is  not  described  in  the  judgpnent  or  in  the  report  of 
he  commissioner,  and  for  this  reason,  if  no  other,  the  judgment 
hould  be  reversed.  The  cause  is  now  remanded  with  directions  to 
«t  aside  the  sale  and  permit  the  appellant  to  respond  to  the  petition 
)f  Thompson  Jones.  This  reversal  applies  alone  to  the  judgment  of 
iie23d  of  September,  1873,  as  the  appeal  is  from  this  judgment  only. 

Judge  Elliott  not  sitting. 

B.  D.  Lacy,  Peters  &  Brock,  for  appellant, 

Xcsbitt  &  Gudgell,  Reid  &  Stone,  for  appellees. 


UxioNTowN  Board  of  Councilmen,  et  al.,  7;.  H.  K.  Berry. 

H.  K.  Berry  v.  W.  P.  D.  Bush. 

Summons— Service  of  Process. 

A  Bummons  served  against  the  councilmen  of  Uniontown  will  not 
require  the  Uniontown  Board  of  Common  Council  to  appear  and  an- 
swer. 

APPEAL  FROM  UNION  CIRCUIT  COURT. 

March  8,  1877. 

Opinion  by  Judge  Pryor  : 

The  original  action  of  Berry  against  Payne  sought  a  personal 
judgment  only,  and  the  court  having  rendered  such  a  judgment  the 
cause  was  disposed  of.  The  cross-petition  of  Payne  was  never  re- 
vived against  the  town  of  Uniontown,  and  in  the  attempt  to  revive 
against  the  heirs  of  David,  with  whom  Payne  was  litigating,  the 
proceeding  to  revive  was  dismissed. 

The  amended  petition  was  improperly  filed,  and  while  it  may  be 
treated  as  an  original  proceeding  against  those  who  entered  their  ap- 
pearance, it  cannot  be  so  regarded  as  against  those  who  refused  to 
answer.  There  was  nothing  in  court  to  amend.  The  original  peti- 
tion had  answered  its  purpose,  and  the  judgment  in  it  gave  to  the 
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plaintiff  all  he  asked  for.  Nor  are  we  satisfied  that  the  appellant,  th< 
Uniontown  Board  of  Common  Council,  was  before  the  court.  Th< 
summons  was  against  the  councilmen  of  Uniontown.  The  action  wa; 
against  the  Board  of  Common  Council.  The  service  was  on  th< 
chairman  of  the  Uniontown  Council.  The  judgment  in  this  case  wa« 
by  default  against  the  town  upon  a  question  involving  wharf  privi- 
lege for  a  considerable  extent  along  the  bank  of  the  Ohio  river  front- 
ing town. 

Whether  the  process  was  served  on  the  chief  officer  of  the  munici- 
pality or  corporation  this  court  is  unable  to  state,  and  it  is  manifest 
that  upon  such  an  irregular  proceeding,  except  as  to  who  appeared 
to  the  action,  the  judgment  should  not  be  appealed.    The  judgment, 
in  so  far  as  it  affects  the  right  to  the  landing  privileges  as  between 
the  town  and  the  appellees  claiming  through  David's  heirs,  is  re- 
versed, in  order  that  the  right  of  such  may  be  litigated.     The  pur- 
chaser of  those  privileges  has  filed  exceptions  to  the  commissioner  s 
report  of  sale  on  the  ground  that  no  title  passed.    These  exceptions 
are  not  disposed  of,  but  as  the  judgment  is  reversed  this  will  also 
dispose  of  the  exceptions,  leaving  the  question  as  to  which  of  the  par- 
ties, the  town  of  Uniontown  or  David's  heirs,  owned  the  landing 
privileges,  to  be  determined.    The  cause  is  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

As  to  the  appeal  of  Berry  against  Bush  the  report  of  sale  was  prop- 
erly confirmed.  The  appellant  sought  the  sale  of  the  property  to  pay 
his  debt.  It  was  at  his  instance  that  the  property  was  sold.  He  knew 
the  character  of  title  to  all  the  property,  and  the  fact  that  the  claim 
of  the  town  to  the  landing  privileges  may  prove  successful  and  there- 
by endanger  the  collection  of  his  claim  affords  no  ground  for  settins: 
aside  the  sale  to  Bush.  Appellant  had  the  two  pieces  of  property  out 
of  which  to  make  his  debt,  and  having  asked  the  chancellor  to  sell, 
the  fact  that  the  title  to  one  may  prove  defective  is  no  reason  for  dis- 
turbing the  right  of  the  purchaser  as  to  the  other. 

Judgment  affirmed.    Judge  Cofer  not  sitting. 

IV.  P.  D.  Bush,  for  appellants, 

A.  /.  James,  for  appellees. 


Susan  Cundiff,  et  al.,  r.  D.  M.  Rodman,  et  au 

Attorney  and  Client 

Where  the  husband  employs  an  attorney  for  himself  and  not  for  his 
wife,  his  wife's  real  estate  is  not  liable  to  be  sold  to  pay  such  attor- 
ney's fees. 
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:k>ntest  of  WUL 

Where  attorneys  are  employed  to  contest  a  will  and  their  employ- 
ment results  in  defeating  the  will,  they  have  no  lien  on  the  property 
which  descends  to  the  heirs  for  their  compensation.  They  recover 
nothincT  upon  which  a  lien  could  attach. 

APPEIAL  FROM  BULLITT  CIRCUIT  COURT. 

March  8,  1877. 

Opinion  by  Judge  Elliott: 

James  B.  Cundiff  died  in  Bullitt  county  after  having  made  a  will 
w  iiich  was  probated  in  the  Bullitt  County  Court.  Whereupon  W.  P. 
Cundiff,  Marcus  Engle,  Charles  Engle  and  George  Warden,  who  had 
married  daughters  of  W.  B.  Cundiff,  employed  the  appellees  as  their 
attorneys  to  contest  the  right  of  those  offering  the  will  to  have  it 
probated.  The  appellees  attended  to  the  case  in  the  circuit  court  and 
this  court,  but  in  this  court  it  was  decided  that  the  will  offered  for 
probate  was  not  the  last  will  and  testament  of  J.  B.  Cundiff,  and 
appellees'  claim  that  by  this  decision  they  have  a  lien  on  all  the  real 
estate  inherited  by  the  wives  of  the  four  husbands  who  employed 
them.  Such  is  not  our  opinion.  In  order  for  an  attorney  to  have  an 
enforcible  lien  for  his  fee  his  client  must  recover  either  money  or  real 
estate  or  personal  property  in  the  action,  by  virtue  of  which  the  at- 
tomev  claims  the  lien. 

In  this  action  to  defeat  the  will  of  Cundiff  the  appellants  recovered 
nothing  against  which  to  enforce  a  lien.  The  court  only  decided  that 
the  will  of  J.  B.  Cundiff  was  invalid,  and  left  his  property  to  go  to  his 
heirs  according  to  the  laws  of  descent  and  distribution.  The  heirs 
who  contested  the  will  by  defeating  it  did  not  recover  any  property, 
real  or  personal.  They  only  set  aside  their  father's  will  and  left  his 
property  to  descend  to  his  heirs  according  to  law. 

But  appellees  must  fail  to  enforce  their  lien  for  another  reason. 
The  wives  of  the  four  men  who  employed  them  not  only  could  not 
make  a  valid  contract,  but  actually  never  did  employ  them  as  their 
attorneys,  and  they  certainly  cannot  enforce  a  lien  against  persons 
who  never  employed  them  to  attend  to  the  litigation.  The  personal 
judgment  against  Susan  Cundiff,  administrator  of  W.  P.  Cundiff 
and  Marcus  Engle,  and  W.  B.  Cundiff,  administrator  of  George 
Warden,  is  pffirmed,  but  the  judgment  which  seeks  a  sale  of  the 
lands  of  the  four  female  appellants  whose  husbands  employed  appel- 
lees to  resist  the  probate  of  the  will  of  J.  B.  Cundiff  is  reversed,  and 
cause  remanded  with  directions  to  dismiss  the  suit.    Appellees  are 
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entitled  to  costs  in  this  court  against  the  appellants  who  are  parties 
to  the  personal  judgment,  which  is  affirmed  by  this  opinion,  and  thtf 
other  appellants  will  recover  their  costs  in  this  court. 

F.  P.  Strauss,  for  appellants.    Moss  &  Rodman,  for  appellees^ 


J.  B.  Williams,  et  al.,  v.  Stephen  Glazebrook. 

Guardianship — Final  Account. 

A  report  and  account  made  and  filed  by  a  guardian  and  ordered  by 
the  court  to  be  recorded,  although  not  formally  approyed,  is  prima 
facie  correct,  and  a  petition  attacking  its  correctness  to  state  a 
cause  of  action  must  specify  the  objections  thereto. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

March  9,  1877. 

Opinion  by  Judge  Cofer  : 

The  evidence  as  to  the  value  of  maintaining  Mrs.  Williams  was 
quite  conflicting,  and  we  cannot  say  that  it  did  not  authorize  the  al- 
lowance made  to  the  appellee  on  the  account. 

The  settlement  made  with  the  county  judge  of  the  appellee's  ac- 
counts as  guardian  of  Sarah  E.  Lanham,  although  not  formally  apK 
proved,  was  ordered  to  record  and  is  prima  facie  correct,  and  as  no 
specific  objections  to  it  were  pointed  out  in  the  petition  no  case  was 
or  could  be  made  out  for  correcting  it  if  wrong. 

Wherefore  the  judgment  is  affirmed. 

Russell  &  Averitt,  for  appellants.    R.  H.  Rountree,  for  appellee. 


Lewis  Myers's  Adm'r  v.  John  Mordis. 

Failure  of  Title — Recovery  from  Grantor — Contract. 

Where  one  sells  real  estate  to  a  grantee  who  knows  of  an  adverse 
claim  of  title,  and  the  adverse  claimant  sues  for  the  land»  maldiig  the 
grantee  a  party  defendant,  and  such  defendant  does  not  desire  to  de- 
fend his  title,  but  is  Induced  to  do  so  by  his  grantor,  who  agrees  to  re- 
munerate him  for  all  costs  incurred  in  the  litigation  and  to  pay  him 
for  his  time,  trouble  and  expense,  and  for  improvements  made  by  him 
on  the  land  in  dispute,  such  defendant,  upon  being  defeated  in  such 
suit,  may  recover  from  his  grantor  under  such  agreement 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

March  9,  1877. 
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Opinion  by  Judge  Elliott: 

Appellee  bought  a  tract  of  land  from  appellant's  intestate  and  oth- 
Ts  by  executory  contract.  At  the  time  of  his  purchase  he.  knew  that 
he  land  was  claimed  by  White  and  Reeder  under  what  they  claimed 
0  be  an  elder  and  superior  title.  White  and  Reeder  sued  him  and 
)thers  in  the  Kenton  Circuit  Court  for  the  land.  Whereupon  he  says 
le  informed  Lewis  Myers,  appellant's  intestate,  that  he  was  too  poor 
o  defend  such  a  litigation  and  should  abandon  any  defense  of  the 
action.  Myers  urged  him  not  to  do  so  and  promised  to  remunerate 
tiim,  as  he  says,  not  only  for  all  costs  incurred  by  him  in  the  litiga- 
tion but  for  his  own  time,  trouble  and  expense,  and  for  all  improve- 
ments made  by  him  on  the  land  in  dispute.  This  contract  was  denied 
by  Myers,  but  was  fully  established  by  appellee  and  several  other  wit- 
nesses. As  appellee  was  a  purchaser  from  Myers  and  others,  and 
Ir-oked  to  them  for  title,  he  occupied  the  position  of  quasi  tenant,  and 
if  his  vendors  refused  to  enter  themselves  defendants  to  the  litigation 
and  exhibit  their  title  and  defend  his  possession,  he  undoubtedly,  as 
he  had  no  title  in  himself,  had  a  right  to  suffer  judgment  to  go  by 
default  and  so  end  the  controversy.  And  if  he  was  about  so  to  do 
Myers  had  a  right  to  employ  him  to  make  himself  the  active  agent 
of  the  vendors  in  defense  of  the  action  without  entering  their  appear- 
ance, but  taking  shelter  under  their  title,  and  if  appellee  did  so  under 
a  promise  of  full  compensation  for  his  time,  trouble,  costs  and  ex- 
penses, as  well  as  pay  for  improvements  made  on  the  land  in  dispute 
during  the  litigation,  we  are  of  opinion  that  he  is  entitled  to  the  dam- 
ages he  has  sustained  by  a  breach  of  Myers's  contract. 

The  evidence  as  to  whether  such  a  contract  was  ever  made  was 
conflicting,  but  the  verdict  was  not  so  palpably  against  the  weight  of 
the  evidence  as  to  authorize  a  reversal  on  that  ground,  and  we  are  of 
opinion  that  the  instructions  of  the  court  were  a  correct  exposition 
of  the  law  of  the  case  to  the  jury. 

Instruction  No.  5  asked  by  appellant  perhaps  ought  to  have  been 
given  in  addition  to  those  already  given  by  the  court,  but  if  not  given 
it  was  not  appellee's  fault,  for  he  did  not  object  to  it,  and  if  it  was  not 
given  the  appellant  failed  to  except  to  the  court's  refusal  to  give  it. 

There  was  but  really  one  issue,  and  that  was  whether  the  appellee 
had  been  employed  by  Myers  to  stay  on  the  land  in  dispute  and  de- 
fend the  suit  of  White  and  Reeder  against  him,  with  a  promise  of 
full  remuneration  for  his  services,  costs,  etc.,  as  well  as  pay  for  his 
improvements  on  the  land.    That  issue  was  fully  submitted  to  the 
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jury,  and  their  verdict  being  fully  authorized  by  the  evidence,  the 
judgment  is  affirmed. 

Clark  &  Simon,  for  appellant,     W,  H,  Ireland,  for  appellee. 


Alexander  Whaley  v.  John  D.  Freeland. 


Weight  of  Evidence — EfiFect  of  the  Finding  of  Facts  Made  by  the  Chan- 
cellor. 

While  there  is  no  rule  requiring  this  court  to  presume  in  favor  of 
the  finding  of  facts  made  by  the  chancellor,  as  in  cases  at  common  lav, 
still,  much  importance  should  be  given  the  views  of  the  chancellor  in 
a  case  of  fraud  where  doubt  may  well  be  entertained  as  to  the  truth 
of  the  charge. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

March  9,  1877. 

Opinion  by  Judge  Pryor  : 

The  chancellor  has  passed  upon  the  question  of  fact  in  this  case 
with  a  full  knowledge  of  the  parties,  and  while  the  same  rule  does 
not  apply  in  disposing  of  such  issues  in  equity  by  this  court  as  in 
cases  at  common  law,  still  much  importance  should  be  given  the 
views  of  the  chancellor  in  a  case  of  fraud  where  doubt  may  well  be 
entertained  as  to  the  truth  of  the  charge.  It  is  clear  that  Vanarsdal 
and  Freeland  were  not  purchasing  the  debt  on  Butler  with  a  view  to 
speculate  upon  it,  but  made  it  for  the  benefit  of  the  latter.  It  seems 
that  the  consideration  for  which  the  note  was  executed  to  Whaley 
was  a  mare  of  but  little  value,  and  these  parties,  with  a  view  of  re- 
instating Butler,  purchased  the  note  at  the  discount,  that  is,  they  gave 
a  note  for  seventy  dollars  and  the  costs,  making  ten  or  twelve  dol- 
lars more,  for  the  execution,  amounting  to  $133. 

The  fact,  however,  that  Whaley  got  the  advantage  of  Butler  did 
not  authorize  the  parties  to  take  advantage  of  Whaley.  We  suppose 
some  of  the  truth  in  regard  to  a  matter  of  which  the  party  should  be 
informed,  if  material  to  the  contract,  is  fraudulent.  If  the  party, 
however,  is  in  possession  of  facts  that  should  enable  him  to  know  or 
ought  to  put  him  on  inquiry,  we  are  not  disposed  to  adjudge  that 
suppressed  vice  could  establish  the  fraud.  Whaley  knew  that  this 
execution  was  in  the  hands  of  the  sheriff,  or  that  the  sheriff  was  try- 
ing to  collect  the  debt.  He  had  been  offering  the  debt  for  $15,  or 
quite  a  small  sum  of  money,  and  knew  that  Butler  was  insolvent.   He 
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ad  oflFered  some  neighbors  twenty  dollars  to  find  property  upon 
•hich  the  execution  could  be  levied,  and  was  in  fact  a  vigilant  cred- 
or.  His  testimony  in  the  case  indicates  some  intelligence,  and  at 
tast  judgment  enough  to  enable  him  to  understand  his  rights.  He 
mst  have  had  reason  to  believe  that  his  execution  debt  had  been  se- 
ared at  the  time  Vanarsdal  offered  to  buy  it,  although  he  had  been 
rilling  to  take  a  small  sum  for  it  prior  to  that  time.  His  proposition 
ras  to  take  eighty  dollars,  and  when  Vanarsdal  offered  him  seventy 
ollars  it  should  have  suggested  to* him  at  once  that  the  debt  had 
een  secured.  We  are  inclined  to  conclude  that  Vanarsdal  knew  it 
fas  replevied  and  also  to  conclude  that  Whaley  believed  it  had  been 
ecured,  and  at  any  rate  the  equity  of  this  case  is  not  so  strong  for 
ippellant  as  to  demand  a  reversal.  The  judgment  below  is  affirmed, 
Xesbitt  &  Cudgel,  for  appellant.    H.  L.  Stone,  for  appellee. 


James  Carter,  et  al.,  v,  Columbus  Wootman,  et  al. 

litle  of  Real  Estate  by  Prescription — ^Adverse  Possession. 

Where  patent  to  real  estate  is  given  In  1794  and  there  has  been  no 
possession  or  well  established  boundary  under  such  patent,  and  one 
takes  actual  possession  under  a  patent  to  him  dated  in  1852  and  holds 
the  same  under  a  claim  of  title,  and  holds  possession  adversely  and 
continuously  for  more  than  twenty  years,  he  cannot  be  dispossessed 
by  one  claiming  ownership  under  the  older  patent. 


APPEAL  FROM  NELSON  CIRCUIT  COURT. 

March  9,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant.  Burns,  claims  under  his  father,  John  Burns,  who 
was  tenant  of  Doom  and  subsequently  of  Wootman,  and  has  failed 
to  show  title  in  himself  either  of  record  or  by  continuous  adverse 
possession,  and  as  to  him  the  opinion  of  this  court  in  Wootman 
against  Gardner  seems  conclusive. 

But  the  attitude  of  Carter  and  Hughes  is  different.  Carter  claims 
under  a  patent  to  himself,  dated  in  1852.  It  is  true  the  land  embraced 
%  that  patent  is  covered  by  the  patent  to  Kendall  for  300  acres, 
dated  in  1794,  and  that  Carter's  patent  is,  on  that  account,  void  un- 
der the  statute  of  1836  (Loughborough  387).  But  notwithstanding 
the  patent  is  void  its  boundary  seems  to  have  been  plainly  marked 
and  defined,  and  Carter  has  had  such  possession  under  claim  of  right 
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as  gives  him  title  by  prescriptions  to  the  extent  of  his  possession 
The  evidence  does  not  show  an  actual  possession  of  the  land  unde 
the  Kendall  patent  at  the  time  Carter  entered  upon  his  patent  boun 
dary,  and  the  possession  having  been  vacant  when  he  entered,  claim 
ing  to  the  extent  of  his  patent,  he  acquired  possession  to  his  marke< 
boundary,  which  was  not  disturbed  by  subsequent  occupation  unuc 
Kendall's  patent  outside  of  Carter's.  We  are  therefore  of  the  opin 
ion  that  he  has  the  better  title  to  the  150  acres  claimed  by  him. 

Hughes  claims  under  a  patent  to  Stephen  Hughes  dated  in  1849, 
and  a  deed  from  Stephen  Hughes  dated  in  1852.  The  boiindar>'  oi 
that  patent  seems  also  to  have  been  well  defined,  and  the  Hughesei 
have  held  the  possession  by  themselves  and  tenants  for  a  length  of 
time  sufficient  to  bar  the  right  of  those  claiming  under  Kendall. 

We  are  further  of  the  opinion  that  both  Carter  and  Hughes  were 
in  the  adverse  possession  of  the  land  claimed  by  them  respectively 
at  the  date  of  the  sale  and  conveyance  by  Metcalfe  and  Linthicum  to 
Troutman,  and  that  the  deed  to  him  was  and  is  champertous  and  void 
as  to  them. 

Wherefore  the  judgment  is  reversed  as  to  Carter  and  Hughes,  an:! 
the  cause  is  remanded  with  directions  to  dismiss  the  petition  as  to 
them.    As  to  Burns  the  judgment  is  affirmed, 

William  Johnson,  for  appellants,     E,  E,  McKay,  for  appellees. 


W.  J.  Hatton  z\  Aquilla  Harman. 

Ejectment. 

In  an  action  of  ejectment  where  the  defense  pleaded  is  purely  legal 
there  should  be  no  transfer  to  the  equity  docket,  but  the  cause  shoulc 
proceed  to  trial  as  an  action  at  law. 

Finding  of  Chancellor  Treated  as  Verdict  of  a  Jury. 

Where  the  chancellor  makes  a  finding  in  a  case  that  should  have 
been  tried  as  an  action  at  law,  his  finding  will  be  treated  just  as  this 
court  would  have  treated  the  verdict  of  a  jury. 

APPEAL  FROM  FLOYD  CIRCUIT  COURT. 

March  10.  1877. 

Opinion  by  Judge  Cofer  :  - 

This  was  in  the  nature  of  an  action  of  ejectment,  and  the  defense 
pleaded  was  purely  legal,  and  the  cause  should  have  remained  on  the 
ordinary  docket  and  have  been  tried  as  an  ordinary  action. 
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But  on  the  motion  of  the  appellant,  Hatton,  who  was  plaintiff  be- 
)w,  and  without  objection  by  the  appellee,  the  cause  was  transferred 
D  the  equity  docket  and  tried  by  the  chancellor.  The  question  at 
jsue  between  the  parties  was  whether  the  appellee  purchased  the 
ind  or  leased  it  from  Harnis,  and  upon  that  point  the  evidence  was 
uite  conflicting,  so  much  so  that  if  it  had  been  passed  upon  by  a 
uf)-  properly  instructed  this  court  would  not  have  interfered  to  set 
iide  the  verdict  as  palpably  against  the  weight  of  the  evidence.  We 
ave  repeatedly  decided  that  in  such  a  case  we  will  treat  the  finding 
)i  the  chancellor  just  as  we  would  have  treated  the  verdict  of  a  jury. 

The  practice  of  transferring  to  equity  causes  in  which  there  are  no 
suitable  issues  is  one  not  to  be  encouraged  by  this  court.  It  is 
igainst  the  policy  of  the  law,  tends  to  break  down  the  jury  system, 
»  obliterate  the  distinctions  between  legal  and  equitable  principles, 
ind  devolves  on  this  court  the  trial  of  questions  of  fact  which  the  law 
intends  shall  be  tried  by  others. 

Wherefore  the  judgment  is  affirmed, 

J.  R.  Botts,  for  appellant.    Apperson  &  Reid,  for  appellee. 


F.  F.  Lucas  v.  T.  C.  Calvert's  Assignees. 

Red  Parties  in  Interest— Assignee  May  Force  Pajrment  for  Benefit  of 
Creditors. 

There  is  no  error  in  permitting  a  Judgment  to  be  enforced  in  tlie 
name  of  the  real  parties  in  interest,  or  in  autliorizing  an  assignee  to 
dispose  of  the  property  in  controversy  under  tlie  order  of  the  court. 
Such  assignee  is  entitled  to  coerce  payment  for  the  benefit  of  creditors. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

March  27,  1877. 

Opinion  by  Judge  Pryor  : 

We  perceive  no  error  in  permitting  the  judgment  to  be  enforced  in 
the  name  of  the  real  parties  in  interest,  or  in  authorizing  the  assignee 
to  dispose  of  the  property  under  the  order  of  the  court,  and  besides 
the  answer  and  cross-petition  of  the  appellant  shows  that  these  as- 
signees are  entitled  to  coerce  payment  for  the  benefit  of  creditors, 
and  under  this  proceeding  the  rights  of  the  appellant  have  been 
heard  and  determined.  The  fact  that  the  appellant  overlooked  for 
so  long  a  time  this  large  sum  of  money  for  the  sale  of  land  that  he 
IS  now  asserting  as  a  set-off,  is  of  itself  a  strong  circumstance  against 
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him.  He  ^eems  not  to  have  regarded  it  as  a  subsisting  claim  when 
he  filed  his  answer,  and  it  can  scarcely  be  concluded  that  at  the  time 
of  its  filing  this  large  item  had  escaped  his  memory.  Calvert  was 
aiding  him  in  buying  hogs,  and  the  lard,  the  value  of  which  is  now 
claimed,  was  a  part  of  the  product.  Orders  had  been  drawn  by  ap- 
pellant on  Calvert,  accepted  and  paid  by  the  latter  for  a  larger 
amount  than  the  value  of  the  lard;  and  if  not,  the  books  of  Calvert 
show  that  appellant  was  ci  edited  by  the  entire  proceeds  of  the  lard, 
a  fact  that  appellant  was  cognizant  of,  and  the  conditions  of  which 
he  did  not  question.  He  saw  the  book  and  account  of  Calvert,  and 
made  no  objection  to  the  manner  in  which  the  account  was  stated  ex- 
cept to  claim  an  additional  credit,  having  no  connection  whatever 
with  the  lard  transaction.  He  also  admitted  the  payment  of  the 
claim  in  a  conversation  with  Rose,  but  asserted  that  he  was  entitled 
to  some  other  credit  by  reason  of  certain  money  deposited  in  bank. 
The  assertion  of  this  claim  was  an  afterthought,  and  the  court  below 
properly  rejected  it. 

As  to  the  note  for  $750,  if  this  note  were  executed  for  the  interest 
on  the  principal  sum  in  controversy  the  credit  of  the  two  thousand 
dollars  was  proper.  The  appellant  swears  that  such  was  the  case, 
and  as  there  is  no  other  consideration  appearing,  the  testimony  of  the 
appellant  standing  uncontradicted,  we  cannot  adjudge  that  the  chan- 
cellor erred  in  allowing  as  a  credit  the  whole  of  the  payment  b? 
Vanmeter.  These  are  the  only  questions  necessary  to  be  noticed,  and 
as  there  is  no  error  to  the  prejudice  of  either  party  in  the  record  the 
judgment  is  affirmed  on  both  the  original  and  cross-appeal. 

/.  H.  &  John  M,  Wilkins,  for  appellant. 

James  //.  Rose,  Jra  Julian,  for  appellees. 


S.  Turner's  Ex'r  v.  Thomas  Peacock. 

Pleading — Sufficiency  of  Petition  Declaring  Upon  Debt. 

A  i>etition  for  compensation  or  for  the  value  of  services  rendered, 
to  be  sufficient,  must  aver  that  the  debt  sued  for  is  unpaid  and  that 
the  compensation  on  account  of  services  rendered,  for  which  suit  is 
brought,  was  rendered  at  the  instance  or  upon  the  request  of  the  de- 
fendant, or  that  he  promised  to  pay  for  them. 

Pleading  in  Assumpsit 

It  is  a  rule  of  pleading  in  assumpsit  that  a  promise  must  be  alleged, 
or  in  lieu  of  it  facts  from  which  the  law  will  imply  a  promise,  and 
that  a  pleading  is  bad  which  can  only  be  supported  by  inconclusire 
deductions  from  the  facts  averred. 
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APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

March  29.  1877. 

Opinion  by  Judge  Cofer: 

There  are  several  defects  in  the  petition,  at  least  two  of  which  are 
atal:  i.  It  is  not  alleged  that  the  debt  sued  for  is  unpaid.  2.  It  is 
ot  alleged  that  the  services,  compensation  for  which  is  sued  for, 
»ere  rendered  at  the  instance  or  request  of  the  appellee,  or  that  he 
remised  to  pay  for  them.  The  allegation  is  that  he  is  indebted  to 
he  estate  of  the  decedent  in  the  sum  of  $250  for  professional  services 
endered  by  said  Turner  for  said  Peacock.  From  anything  that  ap- 
lears  to  the  contrary  the  services  may  have  been  rendered  without 
iny  intention  on  the  part  of  either  that  they  were  to  be  paid  for,  and 
ndeed  they  may  have  been  rendered  without  the  knowledge  of  the 
ippellee.  It  is  true  one  of  the  items  charged  for  is  the  writing  of  a 
Iced  of  trust  to  Wherrett,  and  counsel  argues  that  it  ought  to  be 
presumed  from  the  fact  that  the  appellee  signed  the  deed  that  it  was 
[repared  at  his  request.  It  is  not  distinctly  stated  that  the  deed  was 
executed  by  the  appellee.  The  averment  is  that  in  the  year  1862 
Major  S.  Turner  drew  a  deed  of  trust  for  the  defendant,  Thomas 
Peacock,  who  was  on  the  eve  of  his  departure  south,  and  that  by  said 
deed  of  trust  Samuel.  Wherrett,  Jr.,  was  made  the  trustee  of  Peacock. 
It  does  not  necessarily  follow  from  this  language  that  the  deed  of 
trust  was  executed  by  appellee. 

Wlierrett  may  have  been  made  trustee  for  him  by  a  deed  executed 
by  a  third  person.  Indeed  it  is  not  usual  for  one  to  make  a  trustee 
for  himself,  though  he  may  no  doubt  do  so.  But  waiving  this ;  it  is 
a  fundamental  rule  of  pleading  in  assumpsit  that  a  promise  must  be 
alleged  or  in  lieu  of  it  facts  from  which  the  law  will  imply  a  promise, 
and  that  a  pleading  is  bad  which  can  only  be  supported  by  inconclu- 
sive deductions  from  the  facts  stated. 

The  demurrer  was  properly  sustained  and  the  judgment  is  aiHrmed, 

G.  W,  Dunlap,  for  appellant, 

George  R.  McKee,  Burdett  &  Hopper,  for  appellee. 


David  K.  Gorham,  et  al.,  v,  Elizabeth  Powell,  et  al. 

Commissioner's  Deed — Partition. 

A  commissioner'B  deed  in  a  partition  proceeding,  where  he  is  ordered 
to  make  a  deed  conveying  a  portion  of  the  land  to  a  party  to  the  suit 
which  has  been  set  off  to  him,  will  convey  all  the  interests  of  all  the 
parties  to  the  suit  to  such  party  notwithstanding  it  is  so  drawn  as  to 
assume  to  convey  the  interest  of  certain  of  said  parties. 
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Statute  of  Limitations. 

Where  a  mistake  is  made  in  a  deed  the  statute  of  limitations  w^ 
not  begin  to  run  until  the  mistake  is  discovered,  provided  it  is  dij 
covered  and  the  suit  brought  within  ten  years  after  the  mistake  oj 
curred,  but  where  more  than  ten  years  elapses  between  a  mistake  an 
the  filing  of  a  suit  it  becomes  immaterial  when  the  mistake  was  6ii 
covered. 

APPEAL  FROM  SCOTT  COURT  OF  COMMON  PLEAS. 

March  29,  1877. 

Opinion  by  Judge  Cofer  : 

The  decree  in  Settle  and  Herndon  v,  Barkley  directed  the  court  tc 
allot  to  Herndon  in  severalty  three-sevenths  of  the  McEldery  trad 
according  to  quantity  and  quality.  The  allotment  was  made,  and 
May  28,  1859,  the  commissioner  filed  his  report  describing  the  land 
by  metes  and  bounds.  The  report  was  confirmed  on  the  day  it  was 
filed,  and  on  the  same  day  the  commissioner,  in  obedience  to  an  order 
of  the  court,  conveyed  the  land  thus  allotted  to  Herndon.  That  deed 
only  purports  to  convey  on  behalf  of  Sarah  Jones,  Cynthia  Powell 
and  Thomas  McEldery,  three  of  the  seven  coparcenors. 

The  decree  pursuant  to  which  the  deed  was  made  directed  the  in- 
terest of  Mrs.  Jones,  Mrs.  Powell  and  Thomas  McEldery  to  be  set 
apart  in  severalty  to  Herndon,  and  the  object  certainly  was  to  invest 
him  with  the  title  to  the  portion  so  set  apart. 

That  Herndon  so  understood  it  is  manifested  by  his  conveyance  to 
Gorham.    Settle  entered  on  the  land  under  his  purchase  from  Bark- 
ley  and  continued  in  possession  of  the  whole  tract  by  himself  and 
Herndon  until  the  decree  of  1856  was  rendered ;  after  that  Herndon 
claimed  to  the  extent  of  the  boundary  of  the  commissioner's  deed, 
and  sold  and  conveyed  that  boundary  to  Gorham,  who  seems  to  have 
claimed  and  held  under  his  deed  in  severalty,  and  not  as  tenant  in 
common  with  those  heirs  of  McEldery  who  still  retained  their  in- 
terest.   The  holding  of  Herndon  and  Gorham  was  thus  adverse,  and 
was  a  distinct  recognition  of  the  partition  made  under  the  decree. 
The  decree  was  made  in  1856,  and  the  partition  was  certainly  made 
as  early  as  October  14,  1858,  the  date  of  Herndon's  deed  to  Gorham, 
and  this  suit  was  not  commenced  until  August  14,  1871,  nearly  thir- 
teen years  after  the  division  was  made,  and  more  than  twelve  years 
after  the  date  of  the  commissioner's  deed. 

If  a  mistake  was  made  the  statute  of  limitations  did  not  begin  to 
run  until  the  mistake  was  discovered,  provided  it  was  discovered,  and 
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he  suit  was  brought  within  ten  years  after  the  mistake  occurred. 
5ut  as  more  than  ten  years  elapsed  between  the  mistake  and  the  filing 
)f  this  suit  it  is  immaterial  when  the  mistakes  were  discovered, 
iec.  5,  Art.  3,  Chap.  63,  Rev.  Stat. 

The  omission  from  the  commissioner's  deed  of  the  names  of  the 
)ther  heirs  of  McEldery  does  not  affect  the  title  to  the  land  conveyed. 
The  court,  by  its  judgment,  directed  the  interests  owned  by  Herndon 
ander  Settle's  purchase  from  Barkley  to  be  set  apart  in  severalty  to 
Herndon,  and  that  having  been  done  and  reported,  the  court  ordered 
the  commissioner  to  convey  to  Herridon  in  accordance  with  the  re- 
port, that  is,  to  convey  to  him  the  land  allotted,  which  was,  in  effect, 
to  direct  the  conveyance  on  behalf  of  all  the  heirs  of  McEldery ;  and 
1  deed  having  been  made  under  that  order  it  passed  the  title  of  all 
the  heirs  to  the  grantee  to  the  extent  of  the  boundary.  Sec.  426, 
Civil  Code. 

But  if  such  were  not  the  case,  the  effect  would  still  be  the  same. 
The  judgment  directed  three-sevenths  to  be  set  apart  to  Herndon, 
and  that  having  been  done  and  the  report  of  allotment  confirmed,  and 
the  time  within  which  the  order  of  confirmation  could  have  been  va- 
cated having  elapsed,  the  appellants  are  without  remedy. 

Wherefore  the  judgment  is  afHrnted. 

Darnaby  &  Payne,  A,  Duvall,  for  appellants, 

George  E.  Prewitt,  for  appellees. 


Providence  Mining,  Manufacturing  &  Shipping  Company  v, 

A.  Towner's  Adm'r. 

Corporations — Dissolution. 

Where  a  corporation  has  its  special  charter  taken  from  it  by  the 
le^slature,  has  no  assets  and  owes  no  debts,  equity  demands  that  the 
various  subscribers  for  its  stock  shall  as  nearly  as  possible  be  placed 
in  status  quo. 

APPEAL  FROM  HOPKINS  CIRCUIT  COURT. 

March  30,  1877. 

Opinion  by  Judge  Lindsay  : 

The  stock  subscribed  in  the  Providence  Mining,  Manufacturing 
and  Shipping  Company  consisted  in  the  beginning  of  nothing  else 
than  the  mining  rights  and  privileges  in  certain  real  estate,  each 
acre  subscribed  entitling  the  subscriber  to  fifty  dollars  of  stock. 
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A.  Towner,  deceased,  subscribed  one  hundred  acres,  and  was  then 
fore  entitled  to  stock  to  the  amount  of  five  thousand  dollars.  Tl 
court  below  adjudged  that  Towner  was  entitled  to  no  judgmei 
against  the  company  either  for  his  services  as  president,  or  for  tl 
money  alleged  to  have  been  paid  out  for  its  use  and  benefit,  and  froi 
this  judgment  his  administrator  and  heirs-at-law  do  not  appeal.  Bt 
the  court,  acting  on  the  assumption  that  the  rights  of  the  stockhok 
ers  could  not  be  properly  adjusted  in  any  other  way,  confirmed  th 
sale  of  all  the  mining  privileges  originally  owned  by  the  compan) 
and  reversed  the  case  for  the  piirpose  of  making  distribution  of  th 
proceeds. 

The  record  does  not  show  that  the  company  owes  one  cent ;  it  doc 
show  that  two  of  these  plaintiffs  held  each  ten  thousand  dollars  0 
stock,  and  that  $200,000  of  stock  was  held  by  their  auditor,  A 
Towner,  at  the  time  of  his  death ;  also  that  $20,000  had  at  one  tinw 
been  issued  in  the  name  of  Lambert,  and  that  one  or  two  other  per 
sons  had  held  a  share  or  two  of  stock.  There  is  some  proof  tending 
to  show  that  $1,000  of  stock  was  sold  to  some  person  living  in  Union 
county,  but  no  claim  is  asserted  on  this  account,  and  the  name  of  the 
person  seems  to  be  unknown. 

Lambert  asserts  no  claim,  and  expressly  states  that  he  has  no  in- 
terest in  the  stock  issued  to  him.  The  $200,000  of  stock  issued  to 
the  decedent,  Towner,  seems  to  have  been  a  mere  gratuity.  He  cliJ 
not  pay  anything  for  it.  We  presume  it  was  issued  to  enable  him  to 
carry  out  some  of  his  visionary  schemes  of  selling  it  in  the  market 
for  the  benefit  of  the  company,  and  that  the  scheme  failed,  and  hence 
the  stock  remained  in  his  hands  up  to  the  time  of  his  death.  The 
plaintiffs  paid  nothing  for  the  stock  held  by  them,  and  as  it  was  never 
sold  by  the  company  they  can  claim  nothing  out  of  its  assets. 

Neither  Laughlin  nor  Petrel  assert  claim  to  the  shares  standing 
in  their  names,  and  nothing  was  paid  to  the  company  for  them.  The 
vague  testimony  tending  to  show  a  right  in  the  Union  county  resi- 
dent, who  claims  nothing  for  himself,  is  not  sufficient  to  warrant  the 
judgment  of  the  court  below,  unless  it  is  necessary  and  proper  in 
view  of  other  considerations. 

The  mining,  manufacturing  and  shipping  enterprise  proved  an  ut- 
ter and  complete  failure,  and  the  legislature,  in  the  exercise  of  a 
right,  expressly  reserved,  repealed  the  charter  of  the  company  and 
provided  that  the  mining  rights  and  privileges  subscribed  by  the  n- , 
rious  stockholders  should  revert  to  and  invest  in  the  owners  of  the ' 
various  parcels  of  land.    It  may  be  this  last  provision  is  in  excess  of 
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igislative  power,  or  at  least  that  it  was  the  exercise  of  a  doubtful 
ower.  This  question  we  need  not  investigate.  If  it  had  been  omit- 
id  from  the  repealing  act  it  would  under  all  the  circumstances  of  the 
ase  have  been  the  duty  of  a  court  of  equity  to  have  settled  the  rights 
f  the  various  parties  by  a  judgment  to  the  same  effect. 

The  corporation  did  not  at  any  time  become  an  active,  breathing 
nd  living  enterprise.  It  acquired  no  rights  in  addition  to  its  stock 
ubscriptions,  and  passed  out  of  existence  leaving  no  unpaid  liabili- 
ies,  and  therefore  equity  demands  that  the  various  subscribers  for 
tock  shall  as  nearly  as  possible  be  placed  in  status  quo. 

The  judgment  of  sale  is  reversed,  and  to  avoid  all  doubts  as  to  the 
validity  of  the  legislative  act,  the  chancellor  will  enter  a  judgment 
informing  to  its  provisions,  and  investing  each  stockholder,  pr  his 
•qjresentative,  with  the  rights  and  privileges  he  conveyed  to  the 
company. 

The  costs  of  the  action  in  the  lower  court  will  be  taxed  jointly 
igainst  all  the  parties  in  interest.    Judgment  reversed. 

M.  C.  Givens,  Waddell  &  Pratt,  for  appellant. 

H.  T.  Petree,  for  appellee. 


B.  J.  Foreman  v.  Isaiah  Yocum. 

Partnership  Contract — Suit  Between  Partners — Issue  of  Facts  Referred 
to  Commissioner — ^Power  of  Commissioner. 

Where  in  a  suit  between  partners  Issues  of  fact  are  referred  to  a 
commissioner,  he  is  not  authorized  to  hear  proof  of  or  to  report  claims 
which  haye  not  been  set  up  by  appropriate  pleadings. 

Parol  Testimony. 

It  is  a  general  rule  that  parol  testimony  will  not  be  received  to  con- 
tradict, Tary,  add  to  or  subtract  from  the  terms  of  a  valid  written  in- 
strument, without  first  by  appropriate  averments  laying  a  foundation 
for  the  admission  of  this  character  of  testimony  such  as  fraud  or  mis- 
take, or  that  the  writing  was  by  some  improper  or  illegal  means  ob- 
tained. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

March  31,  1877. 

Opinion  by  Judge  Pryor  : 

There  was  a  suit  in  equity  to  settle  a  partnership  in  retailing 
liquors.  The  appellant  (defendant  below)  set  up  in  his  answer, 
among  other  things,  that,  being  all  the  time  a  licensed  tavern  keeper, 

26 
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he  had  boarded  the  appellee  from  December  23,  1865,  to  the  date  ol 
filing  his  answer,  a  period  of  436  weeks,  which  was  reasonably  worth 
the  sum  of  $3.50  per  week,  amounting  to  the  sum  of  $1,526,  foi 
w-hich  he  prayed  judgment.  The  cause  was  referred  for  a  settlemeni 
of  the  partnership  accounts,  and  certain  matters  growing  out  of  the 
joint  ownership  of  a  tavern  house  in  which  appellant  had  kept  a  tav- 
ern, and  in  which  the  partnership  business  had  been  carried  on. 

The  commissioner  reported  a  settlement,  in  which  he  included  the 
appellant's  claim  for  board,  and  certain  claims  in  favor  of  the  appel- 
lee which  were  unconnected  with  the  partnership  business,  and  were 
not  set  up  in  any  pleading  in  the  cause. 

Exceptions  were  filed  by  each  party  and  the  cause  was  submitted. 
At  the  next  term  of  the  court,  the  cause  being  still  under  submission, 
the  appellee  moved  the  court  to  set  aside  the  submission  and  allow 
him  to  file  a  reply,  which  was  done,  and  the  cause  was  again  submit- 
ted and  judgment  rendered  at  that  term.  The  appellant  objected  to 
the  order  setting  aside  the  submission,  and  to  the  filing  of  a  reply, 
but  his  objections  were  overruled  and  he  excepted;  he  also  objected 
to  the  resubmission  of  the  cause  after  the  reply  was  filed,  but  he  was 
again  overruled  and  again  excepted,  and  prosecutes  this  appeal. 

In  his  reply  the  appellee  controverted  the  claim  asserted  against 
him  for  board  because  he  said  "that  at  the  time  of  the  original  con- 
tract (of  partnership)  between  plaintiflF  and  defendant  it  was  agreed 
as  a  part  of  same  that  defendant  should  board  and  lodge  this  plaintiff 
during  the  existence  of  their  said  partnership  without  charge  there- 
for. It  was  so  agreed  and  understood  between  them  in  consideration 
of  said  contract."  Before  the  reply  was  filed,  proof  tending  to  estab- 
lish the  agreement  as  above  was  taken,  and  because  of  said  alleged 
agreement  the  court  disallowed  the  claim  for  board. 

Until  the  reply  was  filed  the  claim  stood  confessed,  and  it  was 
therefore  error  to  resubmit  the  cause  at  the  same  term  at  which  the 
reply  was  filed.  The  commissioner  also  reported  certain  claims  pre- 
ferred by  the  appellee  on  account  of  debts  which  he  claimed  to  have 
paid  for  the  appellant,  but  which  had  no  connection  with  the  partner- 
ship, and  were  not  set  up  in  any  pleading  in  the  cause.  Although 
these  claims  were  excepted  to  the  exceptions  were  overruled  and  the 
report  as  to  them  was  confirmed.  The  commissioner  had  no  author-  | 
ity  to  hear  proof  of  or  to  report  such  claims,  and  not  having  been  set 
up  by  appropriate  pleading  they  should  have  been  rejected  by  the 
commissioner,  and  the  appellant's  exceptions  to  them  should  have 
been  sustained.     It  is  maintained  by  counsel  for  the  appellant  that 
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le  defense  relied  on  to  defeat  his  claim  against  the  appellee  for 
card  is  unavailing,  because  their  contract  of  partnership  was  re- 
uced  to  writing,  and  by  its  terms  no  obligation  was  imposed  on  ap- 
dlant  to  board  the  appellee  free  of  charge.  The  position  is  well 
iken.  and  to  permit  parol  proof  to  increase  the  liability  of  the  ap- 
ellant  would  be  to  violate  the  well  settled  doctrine  that  if  a  contract 
e  reduced  to  writing  parol  evidence  is  inadmissible  in  the  absence 
f  an  allegation  of  fraud  or  mistake  to  vary  or  contradict  its  stipula- 
ions.  The  application  of  this  rule  is  often  very  difficult,  and  in  the 
xamination  of  some  of  the  reported  cases  upon  this  subject  it  would 
eem  that  this  indispensable  rule  of  evidence  has  been  lost  sight  of, 
f  not  entirely  disregarded.  The  general  rule  is  that  parol  testimony 
annot  be  received  to  contradict,  vary,  add  to,  or  subtract  from  the 
erms  of  a  valid  written  instrument ;  or,  in  the  language  of  the  Scotch 
aw.  "A  writing  cannot  be  cut  down  or  taken  away  by  the  testimony 
)f  witnesses."    Taylor  on  Evidence,  note,  page  287. 

The  contract  in  this  case  is,  "These  articles  of  partnership,  this  day 
nade.  Witnesseth:  That  ist.  We  have  this  day  formed  an  equal 
partnership  in  the  bar  at  the  Spencer  House,  Taylorsville,  Kentucky. 
^1.  Each  party  is  to  furnish  an  equal  amount  of  the  capital.  3d.  The 
-rofits  are  to  be  equally  divided  between  us.  4th.  Yocum  is  to  give 
i>  personal  attention  and  supervision  to  said  bar,  and  assist  in  gen- 
eral to  the  business.    Dec.  23,  1865.  Ben  F.  Foreman. 

Isaiah  Yocum." 

This  writing  must  be  regarded  as  containing  the  entire  contract 
between  the  parties.  Each  one  is  to  furnish  an  equal  amount  of  the 
capital,  and  the  profits  are  to  be  equally  divided.  Yocum  obligates 
himself  to  give  his  personal  attention  to  the  bar.  This  court,  in  the 
case  of  Western  v.  Pollard,  16  B.  Mon.  315,  decided  that  parol  evi- 
<!ence  may  be  admitted  to  enlarge  a  written  contract  where  the  writ- 
ing does  not,  according  to  its  import,  contain  the  whole  agreement 
of  the  parties.  The  present  contract  evidences  an  entire  agreement, 
and  counsel  for  the  appellee,  while  admitting  the  rule  of  evidence 
herein  recognized,  attempts  to  avoid  its  application  to  the  present 
case  by  insisting  either  that  the  contract  for  board  was  an  independ- 
ent agreement,  or  that  parol  proof  of  the  agreement  to  board  the  ap- 
pellee free  of  charge  does  not  alter  or  contradict  the  written  contract 
entered  into  between  the  parties.  Backer  proves  that  by  the  terms 
of  the  contract,  "Yocum  was  to  furnish  one-half  the  stock  and  at- 
tend to  the  bar  for  his  board."  Yocum  states  that  he  "proposed  to 
Foreman  to  run  the  bar  upon  the  same  terms  Kerrty  and  McKinley 
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had  run  it.  Kerrty  fuj^nished  the  room  and  boarded  and  lodged  Mc- 
Kinley,  each  furnishing  an  equal  amount  of  the  capital  and  dividing 
equally  the  proceeds.    This  I  made  to  Foreman  and  he  accepted." 

Such  is  the  parol  proof  introduced  to  defeat  Foreman's  claim 
against  Yocum  for  board,  and  if  this  alleged  parol  agreement  does 
not  enlarge  and  alter  the  writing  evidencing  the  contract,  the  rule 
relative  to  the  admission  of  this  character  of  testimony  is  practically 
disregarded. 

If  these  simultaneous  parol  agreements  can  be  enforced  why  the 
necessity  of  reducing  contracts  to  writing  ?  Foreman,  the  appellant, 
is  required  to  pay,  by  making  this  parol  agreement  a  part  of  the  con- 
tract, twelve  or  fifteen  hundred  dollars  more  than  his  contract  com- 
pelled him  to  pay.  In  the  settlement  between  the  parties  below  the 
appellant  was  credited  by  ice  furnished  the  bar.  Parol  testimony  is 
not  admissible  to  show  that  he  was  to  make  no  charge  for  ice,  or  that 
he  was  to  board,  not  only  Yocum,  but  his  family,  as  guests,  free  of 
charge.  An  independent  parol  agreement  may  exist  with  reference 
to  a  written  contract  that  may  be  enforced.  A  may,  by  parol,  agree 
to  give  B  five  hundred  dollars  to  enter  into  a  written  contract.  The 
verbal  agreement  to  pay  the  five  hundred  dollars  does  not  in  manner 
aflfect  the  terms  of  the  written  contract,  but  an  agpreement  in  writing 
by  which  A  and  B  enter  into  partnership,  A  to  furnish  five  hundred 
dollars  of  the  capital  and  B  $i,ooo,  cannot  be  so  enlarged  by  parol 
proof,  in  the  absence  of  an  allegation  of  fraud  or  mistake,  as  to  in- 
crease the  sum  to  be  furnished  by  A  to  an  amount  equal  to  that 
furnished  by  B.  Wight  subscribed  to  the  capital  stock  of  the  Shelby 
Railroad  Company,  and  at  the  time  it  was  agreed  by  the  company 
that  the  road  should  be  located  in  a  certain  way.  Here  was  a  simul- 
taneous parol  agreement,  but  the  court  held  that  no  such  condition 
could  be  annexed  to  the  written  obligation  of  the  party.  Wight  i: 
Shelby  R,  Co.,  i6  B.  Monroe  4. 

In  the  case  of  Snyder  v.  Rottse,  i  Met.  625,  one  of  the  parties  by 
written  agreement  agreed  to  furnish  the  other  a  certain  number  of 
hogs  at  a  certain  price  on  a  given  day.  The  hogs  were  not  delivered, 
and  in  an  action  for  damages  the  party  in  default  offered  to  prove 
that  the  vendee  was  to  furnish  the  money  to  buy  the  hogs.  The  coun 
held  the  evidence  inadmissible.  In  the  case  of  Dale  v.  Pope,  4  Litt. 
166,  Dale  gave  to  Pope  his  note  for  a  lawyer's  fee.  It  was  at  the 
same  time  agreed  by  parol  that  if  the  suit  was  compromised  the 
money  on  the  note  was  not  to  be  paid.  The  court  adjudged  that  the 
pirol  agreement  could  not  be  enforced.    A  party  may  show  the  con- 
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sideration  of  a  note  or  an  agreement,  and  its  failure,  in  order  to  pre- 
vent a  recovery,  or  upon  a  breach  of  warranty  may  in  some  instances 
show  an  additional  consideration  to  the  one  recited ;  but  as  said  by 
the  court  in  the  case  last  referred  to,  "There  is  an  evident  distinction 
between  showing  what  that  consideration  is  and  its  failure,  and  prov- 
ing other  matters,  which  goes  to  alter  or  vary  the  written  stipulations 
of  the  plaintiff  himself."  The  written  agreement  between  parties, 
evidencing  the  fact  that  it  contains  the  entire  contract,  the  stipulations 
by  which  one  covenants  to  pay  money  or  render  services  upon  a  con- 
sideration proceeding  from  the  other,  whether  of  money  or  property 
or  like  services,  cannot  be  enlarged,  altered  or  varied  by  parol  proof, 
without  first,  by  appropriate  allegations,  laying  a  foundation  for  the 
admission  of  this  character  of  testimony,  fraud  or  mistake,  or  the 
fact  that  the  writing  was  by  some  improper  or  illegal  means  ob- 
tained must  constitute  the  basis  of  such  a  defense.  It  was  therefore 
error  to  admit  parol  proof  of  the  agreement  to  board  the  appellee  free 
of  charge,  and  for  this,  as  well  as  the  errors  already  indicated,  the 
judgment  is  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Judge  Cofer  does  not  concur  in  so  much  of  this  opinion  as  decides 
that  parol  evidence  was  not  admissible  to  prove  the  alleged  agree- 
ment to  board  the  appellee  without  charge. 

Caldwell  &  Haywood,  for  appellant, 

Bullock  &  Beckham,  for  appellee. 


R.  W.  Woolly  v.  Leslie  Combs. 

Process — ^Judgment. 

No  valid  judgment  can  be  entered  against  persons  not  brought  be- 
fore the  court  by  the  service  of  process,  and  who  do  not  appear  to  the 
action  in  which  Judgment  is  entered. 

Liability  of  Stockholders  in  Railroad  Corporations. 

Where  a  railroad  company  is  hopelessly  insolvent  and  unable  to 
:arry  out  the  purposes  of  its  creation,  and  is  In  process  of  liquidation, 
stockholders  cannot  be  required  to  pay  on  their  subscriptions  a  greater 
sum  than  is  necessary  to  satisfy  outstanding  liabilities,  and  where  a 
creditor  shows  in  his  petition  that  there  are  debts  due  the  corporation 
from  persons  not  indebted  to  it  on  account  of  stock  subscription,  suffi- 
cient to  pay  his  claim,  and  such  debtors  are  not  shown  to  be  insolvent, 
he  most  exhaust  them  before  he  can  recover  against  stockholders. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

March  31,  1877. 
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Opinion  by  Judge  Lindsay  : 

In  1865,  Grinstead  recovered  a  judgment  for  a  considerable  sun 
of  money  against  the  Lexington  &  Danville  Railroad  Co.,  executioi 
was  issued,  and,  except  as  to  a  very  small  sum,  was  returned  no  prop- 
erty found.  Combs,  who  is  the  assignee  of  Grinstead,  instituted  his 
action  against  the  railroad  company  under  the  provisions  of  Sec 
474,  Civil  Code  of  Practice,  and  seeks  to  subject  to  the  satisfaction 
of  the  judgment  sums  of  money  alleged  to  be  due  from  third  parties 
to  the  insolvent  corporation.  The  record  shows  that  all  the  tangible 
property  of  the  company  has  been  sold  for  the  payment  of  its  debts, 
that  the  enterprise,  for  the  accomplishment  of  which  the  corpora- 
tion was  created,  has  been  finally  abandoned,  and  that  its  organiza- 
tion can  be  continued  for  no  other  purpose  than  the  settlement  of  its 
affairs. 

Combs  alleges  that  Woolly  was  a  subscriber  for  two  hundred  fifty 
dollars  of  the  capital  stock  of  the  company ;  that  his  subscription  was 
transferred  to  Higgins  &  Gillis  many  years  since;  that  they  ob- 
tained judgment  against  him,  and  that  the  judgment  was  afterwards 
transferred  to  the  company,  and  yet  remains  unpaid.  He  seeks  to 
compel  Woolly  to  satisfy  this  judgment,  and  to  have  the  proceeds 
applied  to  the  payment  of  his  claims. 

Woolly  denied  that  the  company  was  indebted  to  Combs  in  any 
sum  whatever,  and  charged  that  he  transferred  certain  pretended 
claims  to  Grinstead,  with  the  understanding  and  agreement  that  the 
latter  was  to  sue  on  them,  and  have  process  served  on  Combs,  the 
then  acting  president  of  the  company,  who  was  to  permit  judgment 
to  go  by  default,  and  that  this  agreement  or  understanding  was  car- 
ried out. 

The  defenses  interposed  by  Woolly  were  deemed  insufficient,  and 
judgment  was  rendered  against  him.  The  action  of  the  circuit  court 
was  reversed  on  appeal  by  this  court,  and  on  the  return  of  the  cause 
the  parties  amended  their  pleadings  and  made  additional  prepara- 
tion, and  on  the  hearing.  Combs  was  again  adjudged  to  be  entitled 
to  the  relief  sought,  and  Woolly  has  again  appealed. 

There  are  two  errors  in  the  way  of  preparation,  either  of  which 
would  require  a  reversal.  The  real  debtor  and  the  principal  defend- 
ant, the  railroad  company,  has  never  been  served  with  summons,  and 
was  not  before  the  court  when  the  judgment  was  rendered.  The 
personal  representative  of  Gillis,  now  deceased,  one  of  the  assignors 
of  the  judgment  against  Woolly,  who  is  a  necessary  party,  as  the 
judgment  was  not  an  assignable  obligation,  is  not  before  the  court. 
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A  warning  order  was  entered  requiring  her  to  appear  and  answer 
the  appellee's  petition,  but  this  order  was  not  based  on  an  affidavit 
of  non-residence  as  required  by  the  Civil  Code,  and  the  court  errone- 
ously allowed  Combs  to  make  the  affidavit,  or  rather  to  verify  an 
amended  petition  after  Woolly  had  entered  a  motion  to  quash  or  set 
aside  the  order. 

But  there  are  still  other  reasons  affecting  the  merits  of  the  cause 
requiring  a  reversal.    As  the  railroad  company  is  hopelessly  insolvent 
and  utterly  incapable  of  carrying  out  the  purposes  of  its  creation, 
and  is  now  in  process  of  liquidation,  it  would  be  obviously  wrong 
to  require  the  stockholders  to  pay  on  their  subscriptions  a  greater 
sum  than  is  absolutely  necessary  to  satisfy  the  outstanding  liabilities. 
The  only  creditor  seeking  reUef  is  this  appellee.     He  shows  in 
his  original  petition  that  there  is  due  the  company  from  persons  not 
indebted  to  it  on  account  of  stock  subscriptions  sums  of  money  great- 
ly more  than  sufficient  to  pay  his  claims.    He  also  shows  that  many 
other  persons,  as  well  as  Woolly,  owes  the  company  unpaid  stock 
subscriptions.    None  of  these  parties  are  shown  to  be  insolvent.    Be- 
fore resorting  to  the  judgment  against  Woolly,  Combs  should  be  re- 
quired to  exhaust  his  remedies  against  the  parties  who  owe  ordinary 
debts  to  the  company,  and  if  these  debts  prove  insufficient,  even  then 
Woolly  cannot  be  required  to  pay  more  than  his  proportionate  share 
with  the  other  stockholders  who  owe  for  stock. 

The  evidence  of  Grinstead  shows  that  he  at  no  time  held  an  inter- 
est  in  or  a  claim  to  the  judgment  now  held  by  Combs.  He  accepted 
the  assignment  of  the  claims,  and  permitted  his  name  to  be  used  as 
plaintiff  in  the  action  against  the  company,  at  the  instance  and  for 
the  benefit  of  Combs.  Under  these  circumstances,  and  in  considera- 
tion of  the  further  fact  that  Combs  was  the  principal  officer  and 
manager  of  the  defunct  corporation,  "There  is  nothing  unreasonable 
in  requiring  the  appellee  to  bring  the  stockholders  before  the  court, 
that  it  may  decree  from  each  solvent  one  pro  rata,  according  to  what 
he  may  owe,  a  sufficient  sum  to  pay  the  liabilities  of  the  company  to 
him.  Lexington  &  Big  Sandy  R,  Co.  v.  Bondurant,  1  Ky.  Opin. 
458.  And,  as  we  have  already  seen,  this  should  not  be  done  until  all 
the  assets  of  the  company  shall  be  exhausted. 

Xor  should  the  judgment  as  against  the  stockholders  be  regarded 
as  more  than  prima  facie  evidence  of  the  indebtedness  of  the  com- 
pany, and  if  Combs  accepted  the  bonds  delivered  to  him,  not  as  col- 
laterals, but  as  payments  of  his  claims,  they  should  be  charged  to 
him  at  $700.00  instead  of  $418.00. 
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We  think  the  loss  of  the  company's  books  is  sufficiently  proved 
to  allow  the  testimony  of  Combs  and  Drake  to  be  considered. 

The  stock  subscriptions  and  the  claims  due  the  company  from 
third  parties  did  not  pass  under  the  rule  made  pursuant  to  the  judg- 
ment in  favor  of  Prewitt  &  Seymour. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Breckenridge  &  Shelby,  for  appellant, 

Kinkead  &  Kink^ad,  for  appellee. 


Trigg  &  Co.  v.  Second  National  Bank, 

Principal  and  Agent — Ratification  by  Principal. 

Where  the  cashier  of  a  bank  is  directed  by  another  bank  to  buy  for 
it  a  note  if  he  thinks  the  collateral  offered  is  good,  and  he  does  think 
so  and  makes  such  purchase,  and  the  note  is  not  paid  at  maturity  or 
at  all,  and  the  collaterals  prove  of  no  value,  and  the  makers  of  the 
note  become  insolvent,  where  such  note  became  due  on  November  1st, 
being  in  the  hands  of  such  cashier,  who  delivered  it  with  the  collater- 
als to  the  purchasing  bank  in  December  foUowing,  who  received  it, 
knowing  all  the  facts  and  that  the  makers  were  insolvent  and  the  col- 
lateral valueless,  and  did  not  at  any  time  thereafter  offer  to  return  it 
or  make  any  effort  to  collect  it,  such  bank  thereby  ratified  the  action 
of  its  agent,  the  cashier,  who  bought  the  note  for  it,  and  cannot  re- 
cover from  such  cashier  or  his  bank  on  the  theory  that  it  had  been 
misled  by  the  purchasing  cashier  as  to  the  sufficiency  of  the  security, 
and  thereby  wrongfully  induced  to  purchase  said  note. 

APPEAL  PROM  JEFFERSON  COURT  OF  COMMON  PLEIAS. 

April  2,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellants  are  private  bankers  doing  business  in  Glasgow, 
Kentucky,  and  the  appellee  is  a  banking  association  organized  under 
the  act  of  congress  of  June  3,  1864,  entitled  "An  act  to  establish  a 
national  currency  by  pledge  of  United  States  bonds,  and  to  provide 
for  the  circulation  and  redemption  thereof.'* 

July  8,  1874,  W.  E.  Snoddy  wrote  from  Louisville  to  the  appel- 
lants, informing  them  that  he  had  a  note  on  R.  E.  Cross  for  over 
four  thousand  dollars,  which  would  fall  due  November  i,  1874, 
then  ensuing,  which  he  offered  to  discount  to  them  and  to  secure  by 
undoubted  collaterals.  To  that  letter  the  appellants  replied  July  9, 
saying  that  they  would  discount  the  note  at  10  per  cent,  with  un- 
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oubted  collaterals  placed  in  the  hands  of  Geo.  S.  Allison,  who  was 
ppellee's  cashier. 

In  answer  to  that  letter  Snoddy,  on  the  nth  day  of  July,  wrote 
0  the  appellants,  enclosing  the  note  proposed  to  be  discounted  and 
[escribing  the  collaterals  offered.  Appended  to  that  letter  was  a 
tatement  signed  by  "Geo.  S.  Allison,  Cashier,"  that  the  collaterals 
[escribed  had  been  deposited  with  him. 

July  i3»  appellants  wrote  to  Allison,  enclosing  Snoddy 's  letter  of 
he  nth,  and  the  note,  and  said,  "If  you  think  the  collaterals  un- 
loubtedly  good  we  will  discount  the  bill."  On  the  15th  Allison  tele- 
graphed to  them  "The  collaterals  undoubtedly  good.  Shall  I  dis- 
rount  for  your  account?"  and  on  the  same  day  they  replied  by  let- 
:er,  "Telegram  received.  Discount  the  Snoddy  paper  at  10  per  cent. 
?end  us  statement  of  same,  date  of  note,  etc.,  so  we  can  make  the 
entrv.  Hold  the  note  and  collaterals  for  collection."  At  that  time 
the  appellants  had  a  considerable  sum  on  deposit  with  the  appellee, 
and  on  the  17th  of  July  the  Snoddy  note  was  discounted  and  the 
proceeds  charged  to  appellants'  account. 

The  note  was  not  paid  at  maturity ;  the  parties  bound  on  it  be- 
came insolvent  and  the  collaterals  proving  to  be  of  little  or  no  value, 
the  appellants  brought  this  action  against  the  appellee,  alleging  in 
substance  that  they  constituted  the  appellee  their  agent  and  instructed 
it  to  invest  for  them  the  sum  of  $4,326.95  only  on  collateral  security 
that  was  undoubtedly  good ;  that  the  appellee  for  a  valuable  consid- 
eration agreed  to  do  so,  and  in  the  capacity  of  agent  loaned  the 
money,  taking  no  other  security  than  that  we  have  before  referred 
to :  that  at  the  time  the  loan  was  made  Cross,  the  maker  of  the  note, 
was  in  failing  circumstances  and  has  since  failed;  that  A.  J.  Mc- 
Dowell &  Co.,  the  endorsers,  were  insolvent  at  the  time  and  the  col- 
laterals were  worthless,  all  of  which  facts  were  well  known  to  the 
appellee  when  the  loan  was  made. 

The  appellee  answered,  among  other  things,  that  after  the  note 
fell  due,  the  appellants,  with  full  knowledge  of  all  the  facts,  accepted 
the  note  and  the  collaterals  pledged  to  secure  it,  and  held  the  same 
without  repudiating  the  transaction  and  without  offering  to  return 
them,  and  still  had  them  in  their  possession,  and  claimed  that  if  it 
had  ever  been  liable  its  acts  had  been  ratified  and  it  was  thereby  dis- 
charged from  liability.  The  evidence  showed  that  the  note  was  de- 
livered to  the  appellants  in  December,  and  that  they  then  knew  the 

facts  in  regard  to  the  financial  condition  of  the  parties  to  the  note,  and 

the  value  of  the  collaterals ;  and  it  does  not  appear  that  they  at  any 
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time  offered  to  return  them,  or  made  any  effort  to  collect  them,  ar| 
it  is  almost  certain  that  such  an  effort  would  have  been  una^'ailin^ 

It  may.  well  be  doubted  on  the  facts  disclosed  by  the  corresponti 
ence  between  the  appellants  and  Allison,  whether  the  loan  can  ti 
said  to  have  been  made  by  either  Allison  or  the  appellee.  The  no^ 
to  be  discounted  was  sent  to  the  appellants  in  one  of  Snoddy's  lei 
ters,  and  the  collaterals  were  described  to  them,  and  they  then  wrd 
"If  you  think  the  collaterals  undoubtedly  good  we  will  discount  th 
bill,"  and  upon  being  informed  by  Allison  that  they  were  undoubted 
ly  good,  the  appellants  directed  him  to  make  the  discount  for  theiti 
The  act  of  discounting  the  note  was  done  by  the  express  direction 
of  the  appellants.  Their  final  order  left  him  no  discretion.  If  th^ 
appellee  is  liable  it  cannot  be  for  making  the  loan  upon  insufEdenl 
security.  It  was  made  upon  the  identical  security  upon  which  th^ 
appellants  directed  it  to  be  made. 

If  a  liability  was  incurred  it  was  because  the  appellee,  or  its  cashieti 
had  mislead  the  appellants  as  to  the  sufficiency  of  the  security  and 
thereby  induced  them  to  direct  the  loan  to  be  made.  The  direction 
was  not  a  general  one  to  loan  on  undoubted  collaterals,  but  the  mes- 
sage was,  "If  you  think  the  collaterals  good  we  will  discount  the 
bill."  That  gave  no  authority  to  either  Allison  or  the  appellee  m 
make  the  loan,  and  so  Allison  seems  to  have  understood  it,  for  he; 
telegraphed.  "The  collateral  undoubtedly  good.  Shall  I  discount  for 
your  account?"  to  which  appellants  replied,  directing  the  discount  tO; 
be  made;  and  on  this  state  of  fact  the  appellee  stands  upon  precisely 
the  same  ground  as  if  the  appellants  had  directed  the  note  and  col- 
laterals to  be  sent  to  them  at  Glasgow,  and  they  had  forwarded  to 
Snoddy  their  check  on  the  appellee  for  the  proceeds  of  the  note. 
No  effort  was  made,  and  the  pleadings  are  not  sufficient  to  charge 
the  appellee  in  this  aspect  of  the  case,  and  the  appellee  having  denied 
that  it  was  the  agent  of  appellants  or  made  the  loan  for  them  as 
such,  the  uncontradicted  evidence  shows  the  denial  to  be  true. 

But  if  it  were  assumed  that  the  appellee  was  appellants'  agent  and 
made  the  loan  as  such,  and  that  such  business  was  not  ultra  vires  a 
national  bank,  a  question  upon  which  we  find  it  unnecessar}'  to  inti- 
mate an  opinion,  the  uncontradicted  evidence  that  they  received 
the  note  and  collaterals,  and  held  them  for  several  months  with  a 
full  knowledge  of  all  the  facts  without  disaffirming  the  transaction, 
established  a  ratification  which  precludes  a  recovery.  Story  on 
Agency,  Sec.  255a ;  Pickett  v.  Pearsons,  17  Vt.  470;  Towle  zf.  Stezen- 
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on,  I  Johnson  Cases  no;  Cairnes  v,  Bleecker,  12  Johnson  300; 
'Counter  v.  Ritter,  4  Wash.  C.  C.  R.  549. 

The  judgment  must  therefore  be  affirmed. 

T.  T.  Alexander,  D.  W.  Sanders,  for  appellants, 

D.  M.  Rodman,  John  Roberts,  for  appellee. 


David  Perin's  Adm'r  v,  John  S.  Jacoby,  et  al. 

Paftnenhip— Trust  Estates. 

Where  a  settlement  is  made  between  partners  at  a  given  time  and 
profits  are  divided  between  them,  the  partnership  not  being  indebted 
at  the  time,  one  partner  may  invest  his  money  thus  received  in  land 
for  his  wife  and  children,  and  the  same  cannot  be  reached  by  cred- 
itors whose  claims  accrued  after  the  date  of  said  partnership  settle- 
ment. 

Partnership  Creditors. 

Where  a  partnership  becomes  indebted,  and  after  such  indebtedness 
is  incurred  one  partner  draws  funds  from  the  firm  and  improves  or 
buys  real  estate  for  his  children,  such  property  may  be  subjected  to 
the  payment  of  such  creditors. 

APPEAL  FROM  THE  BOURBON  ClttCUIT  COURT. 

April  5,  1877. 

Opinion  by  Judge  Lindsay  : 

It  is  evident  from  the  facts  in  this  record  that  the  decedent, 
Jacoby,  out  of  his  own  means  and  by  reason  of  his  own  toil  and 
labor,  had  accumulated  the  money  with  which  the  tract  of  land 
sought  to  be  sold  was  purchased.  The  trust  fund  belonging  to  his 
wife  he  had  loaned  out,  except  five  hundred  dollars,  and  this  small 
5uni  could  not  have  been  regarded  by  him  as  the  basis  upon  which 
to  conduct  his  speculations.  Although  insolvent,  he  managed  to 
obtain  credit  for  the  stock  he  purchased,  and  before  he  entered  into 
partnership  with  appellant's  intestate  he  had  accumulated  two  or 
three  thousand  dollars,  and  after  this  partnership  was  formed  the 
credit  of  the  two  parties  enabled  them  to  speculate  largely  in  stock. 
The  money  thus  made  by  Jacoby  should  be  treated  in  the  determina- 
tion of  this  controversy  as  having  belonged  to  him.  In  1861,  hav- 
ing made  an  assignment  of  all  his  property,  his  creditors,  after  set- 
tling with  his  assignee,  released  him,  the  debtor,  from  any  further 
liability,  so  that  when  the  partnership  was  formed  he  was  not  in- 
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volved  in  debt,  although  not  the  owner  of  any  property  liable  to  ex^ 
cution. 

The  only  object  we  can  well  see  on  the  part  of  Jacoby  in  condud 
ing  his  business  as  trustee  for  his  wife,  and  after  her  death  as  trus 
tee  for  his  children,  was  to  secure  to  them  the  benefits  resulting-  froi 
his  own  industry  and  speculations.  In  1866,  when  he  purchased  thi 
land  in  controversy,  he  was  not  indebted  to  the  appellant's  intesta^ 
or  to  third  parties,  and  the  only  motive  prompting  him  to  purchasi 
the  land,  so  far  as  appears  from  the  record,  was  to  provide  a  homi 
for  his  children.  His  dealings  as  trustee  seem  to  have  been  generd 
and  not  concealed  from  any,  and  the  deed  for  the  land  to  his  chill 
dren  made  a  matter  of  record.  This  was  notice  to  the  world  of  thi 
manner  in  which  this  land  was  held,  and  the  deal  made  at  a  tim< 
when  he  was  not  involved,  and  of  course  subsequent  creditors  could 
not  be  affected  by  it. 

The  partnership  continued  between  Jacoby  and  Perin  until  the 
year  1869,  and  the  notes  executed  to  the  latter  by  Jacoby  seems  to 
have  been  executed  as  trustee.    Perin  not  only  had  notice,  by  rea- 
son of  the  deed  of  record,  that  the  land  was  held  by  the  children, 
but  he  had  actual  notice  that  the  father  was  continuing  to  operate 
in  his  speculations  as  trustee,  the  notes  he  held  being  executed  to  him 
by  Jacoby  as  trustee.    The  land,  the  title  to  which  was  in  the  children, 
was  unencumbered  except  for  the  purchase  money,  and  the  father 
had  no  power  to  charge  it  by  any  speculative  adventure  so  as  to 
affect  their  rights.     The  partners  had  settlements  of  their  partner- 
ship transactions  nearly  every  year,  and  divided  the  profits  or  shared 
the  loss.     Ill  1866  they  settled  and  ascertained  that  they  had  made 
five  thousand  dollars  each.     This  profit  was  retained  by  each,  and 
Jacoby,  with  the  means  thus  accumulated  by  him,  purchased  the 
land  and  had  the  deed  made  to  his  children.     He  was  then  not  in- 
debted to  his  partner  or  others,  and  had  a  perfect  legal  right  to  buy 
the  land  for  those  he  was  in  duty  bound  to  maintain.     It  presents 
a  case  of  partners  not  involved  having  a  settlement  during  the  con- 
tinuance of  the  partnership  and  dividing  between  each  other  the 
actual  profits  made.    In  such  a  case  we  see  no  reason  why  the  money 
thus  obtained  by  one  of  the  partners  cannot  be  appropriated  by  hin7 
in  the  purchase  of  land  or  other  property  for  his  wife  or  children. 
The  partner  in  this  case  had  notice  that  the  fund  was  withdrawn 
and  no  longer  constituted  a  part  of  the  firm  assets.    He  had  notice 
that  the  partner  had  invested  this  money  in  the  land  by  the  record- 
ing of  the  deed  from  Massie.     He  must  have  known  that  Jacoby 
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I'i  no  other  means  with  which  to  make  the  purchase.  The  settle- 
ent  between  them  and  a  division  of  the  profits  took  place  in  Janu- 
y,  1866,  and  the  land  was  purchased  and  conveyed  to  the  children 
ithin  two  months  afterwards.  The  appellant's  intestate,  with  the 
lowledge  of  the  manner  in  which  this  investment  had  been  made, 
mtinued  to  operate  with  Jacoby  until  they  sustained  heavy  losses, 
id  now  seeks  to  subject  the  land  conveyed  to  the  children  to  the 
a}Tnent  of  their  father's  portion  of  these  losses.  He  dealt  with  the 
irty  as  trustee.  The  deed  was  a  matter  of  record,  and  it  is  to  be 
resumed  he  had  notice  of  such  facts  as  would  have  put  any  prudent 
:an  on  inquiry  as  to  the  nature  and  character  of  the  trust,  and  the 
?rms  upon  which  the  trustee  was  holding  the  property,  or  means 
rith  which  he  was  conducting  his  speculations.  It  is,  therefore, 
!ear  the  appellant  can  have  no  relief  upon  the  idea  that  his  intestate 
ra>  in  any  way  defrauded  or  overreached. 

Rut  it  appears  that  after  the  $S,ooo  had  been  paid  to  Massie,  and 
vhile  Jacoby  professed  to  act  as  trustee  for  his  children  and  as  a 
artner  with  Perin,  he  paid  on  this  land  out  of  the  means  thus 
uxjuired  the  further  sums  of  $800,  July  10,  1867,  $1,000,  June  20, 
1868,  and  $800  December  2^,  1869.  The  balance  of  the  vendor's 
ien  was  satisfied  by  a  sale  of  fifty-four  acres  of  land.  Hence  we 
liave  a  case  in  which  a  father  gave  to  his  children  $5,000,  under  cir- 
amistances  affording  no  ground  of  complaint  to  subsequent  cred- 
itors, and  in  which  he  afterwards  gave  to  them  $2,600,  earned  by  him 
while  professing  to  act  as  their  trustee.  If  they  ratify  his  acts  as 
trustee  and  claim  the  advantages  resulting  therefrom,  they  must  pay 
the  debts  contracted  as  trustee.  If  they  repudiate  these  debts,  and 
they  do  repudiate  them,  then  they  cannot  complain  that  the  funds 
paid  for  their  benefit  while  such  debts  were  being  contracted,  be 
reclaimed  by  the  creditors  of  their  self-constituted  trustee.  It  is 
perfectly  palpable  that  this  money  was  earned  by  the  father  of  ap- 
pellees, and  that  it  is  the  product  of  his  labor,  industry  and  enter- 
prise. No  doubt  he  realized  something  from  the  use  of  the  appellees' 
farm,  but  nobody  more  was  interested  on  improvements  on  the  farm, 
and  this  investment  is  not  to  be  disturbed. 

We  will  not  inquire  whether  the  debts  due  to  the  appellee  were 
contracted  before  or  after  the  last  three  payments  on  the  land.  The 
profits  and  losses  were  made  and  sustained  in  a  series  of  partnership 
adventures,  and  there  is  nothing  in  the  record  to  show  that  Perin 
bad  notice  that  Jacoby  was  continuing  to  disable  himself  from  meet- 
ing his  liabilities  by  further  gifts  to  his  children  after  the  first  gift 
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of  $5,000.  Hence,  according  to  established  principles  of  equity,  thea 
creditors  must  be  permitted  to  reclaim  this  fund,  or  rather  to  hawj 
it  as  an  investment  subject  to  the  payment  of  Jacoby's  debts.  Nortk 
cut  V.  Daniel,  Mss.  Opinions,  April  6,  1876;  Shackleford,  Assignee 
V.  Collier,  6  Bush  149. 

For  the  purpose  of  affording  the  relief  indicated,  the  92  acres  ol 
land  will  be  partitioned  in  the  proportion  that  the  $5,000,  with  in- 
terest up  to  December  27,  1869,  bears  to  the  sum  of  the  three  payi 
ments  subsequently  made,  with  interest  on  the  first  t\\'o  up  to  tlw 
same  date.  In  making  this  partition  the  appellees  will  be  allowed 
the  dwelling  houses,  barn  and  outhouses  actually  built  since  the  con- 
veyance, to  them,  without  charge  therefor.  The  remainder  of  the 
tract,  or  so  much  as  may  be  necessary,  will  then  be  subjected  to  the 
payment  of  appellant's  claims. 

Judgment  reversed  and  cause  remanded  for  a  judgment  conform- 
able to  this  opinion. 

/.  /.  Ward,  for  appellant,    R,  H,  Hanson,  for  appellees. 


Richard  Webb  v.  Isaac  N.  Kinchloe. 

Guardian  and  Ward — Ratification  by  Ward  After  Becoming  of  Age. 

Where  a  ward  over  twenty-one  years  old  files  exceptions  to  the  final 
report  of  his  guardian  and  while  same  is  still  pending,  and  after  he  is 
twenty-four  years  of  age,  he  accepts  from  the  guardian  a  sum  of 
money,  giving  a  receipt  in  full  to  such  guardian  and  directs  his  ex- 
ceptions to  he  dismissed,  and  such  compromise  is  open  and  free  from 
fraud,  such  ward  thereby  ratifies  and  confirms  such  report  and  is 
bound  by  it. 

Claim  for  Ward's  Services. 

It  is  doubtful  whether  a  statutory  guardian  is  entitled  to  receive  the 
wages  earned  by  his  ward  from  a  third  person,  but  where  such  wages 
are  received  and  are  not  intended  to  be  included  in  the  guardian's  set- 
tlement, the  ward  may  recover  such  sums  from  his  guardian,  with  in- 
terest from  the  time  he  arrives  at  twenty-one  years  of  age. 

APPEAL  PROM  HENRY  CIRCUIT  COURT. 

April  5.  1877. 

Opinion  by  Judge  Lindsay: 

The  court  below  did  not  err  in  allowing  the  amended  answer  of 
April  10,  1876,  to  be  filed,  and  it  was  therein  averred  that  the  re- 
ceipt set  up  and  relied  on  in  the  original  answer  was  executed  in 
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npromise  of  the  claims  of  appellee  against  appellant  springing 
:  of  appellant's  guardianship.  The  receipt  recites  that  Webb  had 
tied  his  accounts  and  that  exceptions  to  his  settlement  had  been 
d  in  the  county  court,  and  that  the  appellee  accepted  the  sum  of 
18.87  in  full  satisfaction  of  appellant's  guardianship,  and  on  the 
ne  day,  in  fact  as  part  of  the  same  transaction,  appellee  in  writing 
ected  the  county  court  to  dismiss  the  exceptions  so  far  as  he  was 
icemed. 

All  this  took  place  nearly  four  years  after  the  appellee  had  become 
enty-one  years  of  age  and  a  considerable  time  after  he  had  ceased 
reside  with  his  guardian. 

.According  to  the  testimony  of  Smith,  the  appellee  stated  at  the 
ne  when  the  papers  were  executed,  that  he  had  examined  Webb's 
ttlement,  and  was  satisfied  with  it,  and  was  willing  to  accept  in 
11  satisfaction  of  his  claim  the  sum  paid  him,  and  that  the  excep- 
ms  had  been  filed  to  the  settlement  without  authority  from  him. 
r.ith  is  disinterested,  and  his  statements  show  that  appellee  was 
illy  apprised  of  the  consequences  of  his  acts,  and  the  latter  shows 
at  he  was  at  that  time  pretty  well  acquainted  with  the  extent  and 
laracter  of  his  claim  against  his  guardian.  The  circumstances  in 
roof  indicate  fair  dealing  on  the  part  of  Webb,  and  we  have  no  rea- 
m  to  suppose  appellee  was  under  his  influence  or  control,  on  ac- 
)unt  of  the  relation  of  guardian  and  ward  which  had  terminated 
rveral  vears  before. 

As  to  the  claim  appellee  is  asserting  against  Webb  for  the  value 
f  personal  services  performed  whilst  a  minor,  it  is  evident  it  was 
ot  embraced  by  the  settlement  with  the  county  court,  nor  by  the 
greement  evidenced  by  the  receipt  heretofore  considered.  It  is  a 
latter  of  doubt  whether  a  mere  statutory  guardian  is  entitled  to  re- 
eive  the  wages  of  his  ward  from  a  third  person,  for  whom  he  may 
ibor,  and  consequently  whether  he  can  be  held  to  account  as  guard- 
in  for  money  due  by  him  to  the  ward  for  personal  services.  But, 
lowever  this  may  be,  as  it  is  perfectly  evident  these  wages  were 
lot  intended  to  be  inclosed  in  either  settlement,  and  as  the  proof 
hows  beyond  doubt  that  the  sum  of  four  hundred  fifty  dollars,  re- 
ported by  the  master  as  the  value  of  services  rendered  by  appellee 
n  excess  of  his  board,  clothing  and  schooling,  is  reasonable  and 
air,  he  ought  to  have  judgment  for  that  sum  with  interest  from  the 
ime  he  arrived  at  age. 

But  the  receipt  and  order  to  the  county  court  should  be  regarded 
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as  a  bar  to  the  recovery  of  anything  on  account  of  all  other  matter! 
now  in  controversy. 

Judgment  reversed  and  cause  remanded  for  a  judgment  conform- 
able to  this  opinion. 

On  the  cross-appeal  the  judgment  is  affirmed. 

Wm.  Carroll,  for  appellant,     Caldwell  &  Harwood,  for  appellee. 


Thomas  H.  Shelby's  Ex'rs  v.  Mary  P.  Shelby,  et  al. 

Trusts — Acceptance  of  Trust. 

Where  an  express  trust  is  created  for  the  benefit  of  persons  named 
and  the  instrument  creating  it  is  delivered  to  a  third  person  as  trustee, 
who  collects  some  of  the  notes,  this  will  amount  to  an  acceptance  oi 
the  trust 

Acceptance  of  Trust 

A  trustee  who  accepts  a  trust  for  the  benefit  of  others  cannot  ciaim 
any  interest  in  the  trust  property  except  for  the  purposes  of  the  tnist. 
He  cannot  be  permitted  to  assert  a  personal  interest  in  the  trust  funds 
adverse  to  that  of  the  beneficiaries  of  the  trust. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

April  6,  1877. 

Opinion  by  Judge  Pryor: 

By  the  stipulations  of  the  writing  executed  by  Isaac  Shelby  on 
the  i8th  day  of  November,  i860,  an  express  trust  was  created  in 
favor  of  the  two  Mary  Pindel  Shelbys,  and  when  delivered  to  Grin- 
stead  it  was  a  complete  instrument.  It  must  be  presumed  that  it 
was  delivered  to  him  for  the  trustee,  and  the  collection  of  the  notCN 
or  a  part  of  them,  after  the  delivery  to  Grinstead,  by  Shelby,  was 
an  acceptance  of  the  trust,  and  an  undertaking  on  the  part  of  the  lat- 
ter to  hold  the  notes  upon  the  conditions  contained  in  the  writing 
creating  it. 

The  argument  is,  there  was  never  an  acceptance  of  the  trust,  for 
the  reason  that  Mat  Shelby  was  ignorant  of  the  fact  that  the  parties 
now  claiming  were  the  real  beneficiaries.  That  it  was  the  piupose 
of  Isaac  Shelby  to  secure  his  surety  in  his  liability  on  the  bond  we 
have  but  little  doubt,  and  are  equally  as  well  satisfied  that  it  was  his 
like  purpose  to  indemnify  his  wards  by  depositing  with  Mat  Shelby, 
as  trustee  for  their  benefit,  the  notes  and  claims  in  controversy. 
These  claims  amounted  to  a  much  larger  sum  of  money  than  the  Ha- 
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bility  of  the  surety,  and  the  guardian  as  well,  as  his  attorney,  must 
have  seen  that  by  securing  the  wards  he  at  the  same  time  indemnified 
the  surety.  The  guardian  had  promised  the  surety  to  indemnify 
him,  and  when  executing  the  trust  complied  fully  with  this  promise. 
The  language  used  in  the  writing  has  no  ambiguous  meaning.  It 
was, written  by  an  attorney  and  read  to  the  party  executing  it,  and 
it  the  sole  purpose  was  to  secure  Mat  Shelby  in  his  liability  regard- 
less of  the  rights  of  the  infants,  it  is  difficult  to  see  how  such  a  mis- 
take could  have  occurred.  The  surety  was  not  present,  it  was  time 
to  dictate  the  character  of  the  instrument  to  be  drafted,  and  the 
guardian,  selecting  his  own  mode  of  saving  his  surety  harmless,  saw 
proper  to  create  the  trust,  and  when  he  informed  Mat  Shelby  that 
this  had  been  accomplished,  was  making  a  statement  in  every  way 
sustained  by  the  writing  he  had  executed.  The  security  was  secured 
so  far  as  the  guardian  had  the  ability  to  do  it,  and  we  see  nothing 
inconsistent  with  the  promise  to  the  surety,  and  the  writing  evidenc- 
ing the  security  given. 

There  could  not  have  been  an  understanding,  when  the  compromise 
was  made,  that  Mat  Shelby  was  to  reimburse  himself  out  of  the  as- 
sets placed  at  Grinstead's.  Neither  the  ward,  guardian  nor  the  attor- 
ney were  apprised  at  that  time  of  the  existence  of  this  trust,  and 
therefore  could  not  have  made  such  an  agreement.  If  the  terms  of 
the  trust  had  been  known  to  Ingles  or  the  attorney,  it  is  not  to  be 
presumed  that  they  would  have  compromised  with  the  surety,  fix- 
ing the  sum  at  $6,200,  and  then  surrendered  to  him  the  means  of 
the  ward  out  of  which  to  pay  it.  The  ward,  by  her  guardian,  was 
asserting  her  right  to  recover  the  whole  $16,000.  It  was  a  matter 
of  doubt,  certainly,  with  the  parties  at  the  time  as  to  the  extent  of 
his  liability.  It  was  at  least  claimed  by  Ingles  that  Mat  Shelby  was 
liable  for  the  default  of  the  guardian  prior  to  the  date  of  the  exe- 
cution of  the  last  bond,  and  although  such  a  liability  may  not  have 
existed  in  fact,  it  was  certainly  no  compromise  if  the  money  to  be 
paid  by  Mat  Shelby  was  to  be  obtained  from  the  proceeds  of  the 
notes  to  which  the  ward,  by  the  terms  of  the  trust,  was  clearly  en- 
titled. The  compromise  may  have  been  made  by  the  surety,  and  no 
doubt  was,  under  the  belief  that  he  had  already  obtained  indemnity. 
In  this  he  was  mistaken.  He  had  access  to  the  notes  and  the  paper 
clothing  him  with  the  right  to  control  them.  He  should  have  re- 
nounced the  trust  or  disclaimed  at  once  to  act  as  trustee,  and  could 
not  hold  under  such  an  instrument  the  property  passed  by  it  for  his 
own  benefit. 
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The  action  of  the  trustee,  with  reference  to  this  property,  has  been 
entirely  consistent  with  his  trust.  He  has  done  or  said  nothing  evi- 
dencing an  intention  to  renounce  the  trust,  but  on  the  contrary  has 
accepted  it  by  taking  possession  of  and  controling  the  fund.  Judge 
Kinkead  says  that  he  was  informed  by  Mat  Shelby  that  he  had  been 
indemnified,  and  that  Payne,  one  of  the  counsel  for  the  ward,  sug- 
gested that  the  surety  was  in  no  danger  on  that  account.  But  neither 
Judge  Kinkead  nor  Payne  knew  the  contents  of  the  writing  at  Grin- 
stead's,  but  were  both  relying  on  the  statement  of  Mat  Shelby  that 
he  had  been  secured  by  his  brother.  The  mistaken  belief  of  Mat 
Shelby  affords  no  ground  for  reforming  the  writing.  He  had  every 
means  of  knowing  the  manner  in  which  he  was  secured,  and  we 
have  already  seen  that  there  could  have  been  no  mutual  mistake,  as 
Isaac  Shelby  must  have  known  the  manner  in  which  his  brother  had 
been  secured.  Such  a  writing  could  not  have  been  written  by  an 
attorney  and  read  to  an  intelligent  client  without  both  fully  under- 
standing what  was  in  it. 

The  statements  of  Judge  Kinkead  and  young  Shelby  are  entirely 
consistent  with  this  view  of  the  case.  In  the  answers  of  Mat  Shelby 
filed  in  the  case  it  is  not  pretended  that  any  agreement  was  made 
at  the  date  of  the  compromise  by  which  he  was  to  have  a  certain 
sum  to  be  realized  out  of  the  notes,  and  therefore  the  entry^  in  the 
judgment  that  Mat  had  been  paid  by  Isaac  could  not  have  been  the 
result  of  such  an  agreement.  The  answer  of  his  executors  is  not 
sustained  in  this  regard,  for  the  additional  reason  that  the  guardian 
of  the  ward  did  not  then  know  that  such  a  trust  was  in  existence. 
The  answer  of  Mat  Shelby  is  that  he  accepted  the  deposit  for  his 
own  indemnity.  This,  as  we  have  already  adjudged,  he  could  not 
do  without  in  some  way  surrendering  the  trust  or  refusing  to  accept 
it.  He  will  not,  as  trustee,  be  allowed  to  accept  in  such  a  way,  so 
as  to  affect  the  claims  of  those  beneficiallv  interested. 

The  claim  in  controversy  was  properly  the  subject  of  compromise, 
and  when  entered  into,  without  any  unfair  dealing  with  those  with 
whom  Mat  Shelby  treated  the  consideration,  was  sufficient  to  up- 
hold it,  and  if  he  were  mistaken  as  to  the  purposes  of  his  brother,  or 
as  to  the  existence  of  facts  that  might  have  influenced  a  different 
course  of  conduct,  if  known  by  him  at  the  time,  it  is  to  be  attributed 
to  his  own  action,  and  he  is  without  remedy.  This  trust  was  created 
before  any  compromise  was  made. 

The  suit  of  Mary  Pindel  Shelby  was  instituted  in  the  year  i860, 
and  no  exhibition  was  made  of  the  trust  instrument  until  the  year 
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863.  Then  it  was  that  the  appellee  was  informed  of  its  contents  for 
he  first  time.  This  acquiescence  on  the  part  of  Mat  Shelby,  with 
he  actual  control  of  the  notes  and  the  collection  of  them,  certainly 
ioes  not  evidence  an  intention  to  reject  the  trust,  and  although  he 
aay  have  been  ignorant  of  the  contents  of  the  writing,  he  had  access 
0  the  papers  for  more  than  two  years  and  should  have  known  the 
liaracter  of  his  holding,  and  the  chancellor  will  not  now  seize  upon 
uch  laches  on  his  part  for  the  purpose  of  relieving  him  from  rc- 
ponsibility. 

It  is  no  doubt  true  that  he  never  read  the  paper ;  still  he  will  not 
>e  allowed  to  say,  after  using  and  controlling  the  trust  fund  for  so 
ong  a  time,  with  the  evidences  of  the  trust  before  him,  that  he  was 
:ot  aware  of  its  existence. 

There  was  no  transfer  of  the  notes  for  the  benefit  of  James  Shelby 
»-  his  estate  for  whom  Isaac  Shelby  had  been  acting  as  guardian. 
fames  Shelby  was  dead  at  the  date  of  the  transfer  to  Mat  Shelby, 
md  Isaac  Shelby,  who  had  been  acting  as  his  guardian,  and  knew 
i)€  interest  his  half  sister  had  acquired  in  his  estate,  was  desirous  of 
securing  her.  The  debt  he  owed  her  originated  from  his  fiduciary 
relation  to  her  half-brother,  and  it  was  this  that  caused  the  transfer 
to  her.  There  is  no  doubt  but  that  the  transfer  was  made,  and  the 
consideration  or  motives  influencing  him  was  to  secure  this  liability 
to  her.  There  is  no  transfer  to  Mat  Shelby  except  as  trustee,  and 
looking  to  the  manner  in  which  the  trust  was  created  and  the  lan- 
guage used  it  is  unreasonable  to  conclude  that  the  maker  intended 
to  transfer  the  notes  for  the  individual  benefit  of  his  surety.  The 
fact  that  he  makes  the  claimant  a  beneficiary  is  one  of  the  strongest 
circumstances  in  the  case  indicating  his  purpose  to  make  the  trans- 
fer as  it  appears.  If  the  primary  object  were  to  secure  Mat  Shelby 
as  the  surety  of  the  Kentucky  Mary  P.  Shelby,  it  is  singular  that  he 
would  omit  to  make  any  mention  of  the  fact  that  Mat  Shelby  was 
first  to  be  indemnified.  He  was  not  surety  on  James  Shelby's  bond 
and  there  could  have  been  no  reason  for  giving  her,  the  Missouri 
beneficiary,  preference  unless  such  was  his  purpose.  As  she  is  a 
beneficiary  in  express  terms,  why  she  was  made  so,  and  the  liability 
or  motives  inducing  it,  are  the  proper  subjects  of  inquiry.  Myron 
and  wife  have  no  claim  on  the  fund.  It  was  not  transferred  to  either 
or  the  estate  they  represent. 

The  court  below  erred  in  apportioning  the  proceeds  of  the  trust 
fund  between  the  beneficiaries.  Their  rights  vested  at  the  date  of 
the  delivery  to  Grinstead.    Isaac  Shelby  never  assumed  any  control 
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of  the  fund  after  that  time.  The  liability  to  each  of  the  beneficiaries 
as  of  that  date  should  constitute  the  basis  of  distribution.  One-half 
of  the  debt  owing  by  Isaac  Shelby  as  guardian  of  James  Shelby  is 
the  sum  by  which  Mrs.  Napton's  pro  rata  is  to  be  ascertained.  In 
ascertaining  the  amount  to  pay  Mary  P.  Shelby  (Kentucky),  the: 
commissioner  will  be  directed  to  report  the  entire  debt  due  her  by 
Isaac  Shelby  as  guardian  when  the  assignment  was  made ;  in  other 
words  the  pro  rata  is  to  be  determined  by  the  amount  due  to  each 
by  Isaac  Shelby  at  the  date  of  the  assignment.  If  the  other  property- 
to  which  appellee,  Mary  P.  Shelby,  is  entitled,  was  sufficient  to  pay 
her,  other  questions  might  arise,  but  it  is  conceded  that  such  is  not 
the  case.  Logan  v.  Anderson,  i8  B.  Mon.  114;  German  Security 
Bank  V.  Jefferson,  10  Bush  326. 

As  to  the  power  of  the  county  court  to  release  the  surety  on  the 
guardian's  bond,  we  regard  the  question  as  settled  by  the  repeated 
adjudications  of  this  court,  some  of  them  rendered  prior  to  the  date 
of  the  bond  given  in  this  case.    While  the  court  might  have  ren- 
dered judgment  on  the  whole  case,  so  far  as  Mary  Napton  was  con- 
cerned, we  are  not  disposed  to  reverse  because  of  the  reference  back 
to  the  commissioner.     Under  the  agreement  of  the  parties  in  this 
case  signed  by  counsel,  the  rights  of  all  the  parties  are  to  be  de- 
termined as  if  they  were  properly  before  the  court  by  cross-appeal. 
The  original  judgment  is  reversed  on  the  cross-appeal  of  Mary  P. 
Shelby  against  Mary  Napton,  and  affirmed  as  to  all  others  both  on 
the  original  and  cross-appeals.     The  case  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Kinkead  &  Duvall,  R,  A.  Buckner,  M.  C,  Johnson,  for  appellants, 
Breckenridge  &  Buckner,  J.  0,  Harrison,  John  B,  Houston,  for 
appellees. 


U.  T.  Merritt,  et  al.,  v.  Phillip  Rarrick,  et  al. 

Attachment  and  Garnishment. 

Where  one  summoned  as  a  garnishee  answers  that  the  defendant  is 
claiming  from  him  a  large  sum  of  money,  but  as  a  fact  he  owes  him 
nothing,  the  plaintifT  by  appropriate  pleadings  may  litigate  the  ques- 
tion of  whether  such  garnishee  is  indebted  to  the  defendant,  but 
where  he  fails  to  do  so  he  is  not  entitled  to  a  judgment  against  such 
garnishee. 

Judgment 

No  legal  Judgment  can  be  entered  against  a  garnishee,  where  proper 
pleadings  are  not  tiled  and  the  issue  tried  against  him. 
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Samishee     Compromise, 

When  one  Is  served  with  a  summons  as  a  garnishee,  while  answer- 
ing that  he  owes  the  defendant  nothing,  he  cannot  be  allowed  to  com- 
promise with  the  defendant  and  pay  him  a  less  sum  than  he  claims 
and  thereby  defeat  attaching  creditors.  Whatever  sum  he  agrees  to 
pay  in  such  compromise  should  be  held  for  the  attaching  creditors. 

APPEAL  FROM  JESSAMINE  CIRCUIT  COURT. 

April  6,  1877. 

Opinion  by  Judge  Lindsay  : 

Rarrick  and  others  sued  Moss  on  an  alleged  claim  of  about  $2,600. 
rhey  made  the  proper  affidavits  and  took  out  orders  of  attachments, 
md  caused  the  appellant,  Merritt,  to  be  summoned  as  a  guamishee. 
He  answered  and  stated  that  he  was  not  indebted  to  Moss  in  any 
>um  of  money,  and  did  not  have  in  his  hands  any  means  belonging 
)r  owing  to  Moss.  He  admitted  that  Moss  was  claiming  from  him 
I  large  sum  of  money,  but  averred  that  he  was  resisting  the  claim 
In  an  action  then  pending  against  him. 

It  seems  this  action  was  afterwards  compromised,  and  that  Merritt 
paid  to  Moss  $200.00  in  full  satisfaction  of  his  claim.  When  Merritt 
answered,  the  appellants  had  their  election  to  await  the  result  of  the 
litigation  between  Moss  and  Merritt,  and  claim  under  their  garnish- 
ment any  judgment  that  Moss  might  recover,  or  if  not  satisfied  with 
Merritt's  answer  they  could  proceed  against  him  by  action  founded 
on  a  petition  and  summons,  and  have  the  issues  tried,  and  judgment 
rendered  in  their  favor,  in  case  it  should  turn  out  he,  Merritt,  was 
legally  liable  to  Moss  for  any  sum  of  money.  Sec.  248,  Civil  Code 
of  Practice. 

Appellees  afterwards  made  Merritt  a  party  to  the  action  against 
Moss,  but  they  did  not  see  proper  to  pursue  the  remedy  provided  by 
the  section  of  the  Civil  Code  just  referred  to.  Instead  of  doing  this 
they  proceeded  to  prepare  the  case  against  the  garnishee  without  set- 
ting out  the  claim  in  any  pleading.  They  recovered  judgment  against 
Moss  for  a  large  sum  of  money,  and  the  court,  being  of  opinion 
that  Merritt  was  legally  indebted  to  Moss,  sustained  their  attach- 
ment and  ordered  Merritt  to  pay  into  court  a  sum  sufficient  to  satisfy 
their  judgment.  Failing  to  obey  the  order,  Merritt  was  proceeded 
against  by  rule,  and  his  response  not  being  satisfactory,  he  was  at- 
tached for  contempt,  and  he  has  now  appealed  from  the  orders  re- 
cited so  far  as  they  affect  him. 

He  certainly  had  no  right  to  pay  to  Moss  the  two  hundred  dollars 
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agreed  on  as  a  compromise  judgment  by  which  their  litigation  was 
to  terminate.  He  had  the  right  to  make  the  compromise,  as  the 
appellees  had  not  elected  to  proceed  against  him  by  action.  But  he 
held  the  sum  agreed  on  as  garnishee,  and  the  judgment  to  Moss 
can  not  be  allowed  to  prejudice  the  rights  of  the  attaching  creditors. 

But  the  court  ought  to  have  disregarded  all  evidence  in  the  record 
tending  to  show  that  he  really  owed  Moss  a  larger  sum,  as  the  plead- 
ings as  now  made  up  do  not  authorize  any  such  investigation.  But 
if  the  pleadings  had  been  properly  made  up,  the  order  to  pay  into 
court,  and  the  order  to  attach  the  person  of  the  garnishee  are  cer- 
tainly unauthorized  and  erroneous.  Even  in  that  view  of  the  case 
the  attaching  creditors  could  take  nothing  else  than  an  ordinary 
judgment  to  be  enforced  by  execution.  Said  orders  are  reversed 
and  cause  remanded  for  proceedings  not  inconsistent  with  this 
opinion. 

Burdett  &  Hopper,  Lindsays,  for  appellants. 

/.  5.  Brannangh,  for  appellees. 


W.  T.  Noel  v,  W.  W.  Asher,  et  al. 

Sunday— Note  Signed  on  Sunday. 

A  note  signed  on  Sunday  when  neither  the  obligees  nor  their  agent 
was  present  or  had  any  knowledge  that  it  had  been  signed  on  Sunday-, 
was  not  thereby  rendered  void. 

APPEAL  FROM  WEBSTER  CIRCUIT  COURT. 

April  7,  1877. 

Opinion  by  Judge  Cofer  : 

The  note  in  question  was  signed  on  the  Sabbath  day,  but  that 
alone  did  not  render  it  void.  Ray  v.  Catlett  &  Buck,  12  B.  Mon. 
532.  Neither  the  obligees  nor  their  agent  was  present  when  it  was 
signed,  and  it  does  not  appear  that  either  knew  it  had  been  signed 
on  Sunday ;  there  was,  therefore,  no  violation  of  law  on  their  part, 
and  the  appellant  not  having  been  a  participant  in  the  illegal  act 
either  by  actually  participating  in  it  or  by  accepting  the  note  with 
a  knowledge  that  they  had  done  an  illegal  act,  he  cannot  be  involved 
in  its  consequences. 

Judgment  reversed  and  cause  remanded  with  directions  to  render 
judgment  for  the  appellant  for  the  balance  due  on  the  note. 

M,  C,  Givens,  for  appellant.     G.  H.  Lowery,  for  appellees. 
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George  Nethercutt,  et  al.,  z\  James  R.  Bates,  et  al. 

Sjcctoicnt. 

A  suit  in  ejectment  is  a  legal  action  and  not  one  in  chancery. 

Equity  Jurisdiction. 

Confusion  of  boundary  is  a  well  established  head  of  equity  jurisdic- 
tion, but  it  is  not  every  dispute  as  to  boundary  that  confers  Jurisdic- 
tion on  courts  of  equity.  It  is  necessary  that  there  should  be  some  pe- 
culiar equity  in  the  cause  itself. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

April  10,  1877. 

Opinion  by  Judge  Cofer  : 

There  does  not  seem  to  us  to  be  any  matter  of  equitable  cogni- 
zance in  this  case.  It  was  a  plain  action  of  ejectment,  and  the  only 
matters  set  up  in  the  amended  petition  which  can  be  supposed  to  be 
in  any  sense  equitable  was  the  alleged  confusion  of  boundary.  Con- 
fusion of  boundary  is  a  well  established  head  of  equity  jurisdiction, 
but  it  is  not  every  dispute  or  uncertainty  as  to  boundary  that  will 
confer  jurisdiction  on  courts  of  equity.  It  is  necessary  to  the  juris- 
diction of  equity  that  there  should  be  some  peculiar  equity  in  the 
cause  itself,  some  equitable  ground  attaching  itself  to  the  controversy. 
Strong's  Equity,  Sec.  619. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  transfer- 
ring the  cause  to  equity,  and  for  that  error  the  judgment  is  reversed 
and  the  cause  is  remanded  with  directions  to  set  aside  the  order 
transferring  the  case  and  to  proceed  with  it  at  law. 

£.  B.  Wilhoit,  for  appellants,    /.  R.  Botts,  for  appellees. 


Mary  B.  VANAssDAtXy  et  al.,  v.  Southwestern  Railroad  Co. 

Change  of  Venue. 

A  change  of  venue  in  a  civil  proceeding  is  allowable  in  cases  triable 
by  a  Jury,  but  where  a  case  is  appealed  from  the  county  court  to  the 
circuit  court,  the  questions  open  for  consideration  are  to  be  tried  by 
the  court,  and  not  by  a  jury,  and  therefore  an  application  for  a  change 
of  venue  should  be  overruled. 

APPEIAL  FROM  MERCER  CIRCUIT  COURT. 

April  11,  1877. 

Opinion  by  Judge  Lindsay  : 

Section  3,  Chap.  272  (Sess.  Acts,  p.  23),  of  the  general  acts  of 
the  legislature  of  1871  and  1872,  is  incorporated  in  and  made  part 
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and  parcel  of  the  act  to  incorporate  the  Southwestern  Railway  Com- 
pany. 

Persuant  to  the  provisions  of  this  section,  application  was  made 
to  the  county  court  of  Mercer  county,  and  a  competent  engineer  and 
two  disinterested  housekeepers  were  thereupon  appointed  to  ex- 
amine this  proposed  route  of  this  company's  railroad  and  among 
other  things  to  value  the  lands  and  other  property  about  to  be  taken. 
They  discharged  this  duty  and  reported  back  to  the  county  court 
their  conclusions  as  to  the  sum  which  should  be  paid  to  these  ap- 
pellants for  the  right  of  way  through  their  lands.  Their  action  in 
the  premises  seems  to  have  been  regular  in  all  respects,  and  the  only 
complaint  made  in  the  county  court  by  the  appellants  was  that  the 
sum  awarded  was  too  small.  Upon  the  other  hand  the  appellee  in- 
sisted it  was  too  large. 

The  report  was  traversed  by  both  parties,  and  the  issues  thus  made 
up  were  tried  in  open  court  by  a  competent  jury.  The  trial  resulted 
in  a  verdict,  for  the  appellants  for  fourteen  hundred  dollars,  and 
the  appropriate  judgment  was  thereupon  entered  by  the  county  court 
When  the  case  was  reached  in  the  circuit  court,  they  filed  the  proper 
petition,  supported  by  the  necessary  affidavits,  and  moved  for  a 
change  of  venue  on  the  ground  of  undue  influence  of  the  appellee  in 
the  county  of  Mercer.  A  change  of  venue  in  a  civil  proceeding  is 
allowable  in  cases  triable  by  a  jury.  This  case  was  in  the  circuit 
court  on  appeal.  It  did  not  stand  as  an  original  action  to  be  tried 
de  novo,  as  do  cases  brought  up  by  appeals  from  quarterly  and  police 
courts.  The  county  court  had  power  to  grant  a  new  trial,  and  if  the 
appellants  were  dissatisfied  with  the  verdict  of  the  jury  they  should 
have  applied  for  a  new  trial  before  prosecuting  their  appeal.  The 
section  under  consideration  authorizes  proceedings  of  this  character 
to  be  commenced  either  in  the  circuit  or  the  county  court  of  the 
county.  It  empowers  the  court  having  original  jurisdiction  to  grant 
a  new  trial,  and  also  secures  to  either  party  the  right  to  an  appeal 
from  the  final  judgment  of  that  court. 

It  is  immaterial  whether  the  appeal  be  from  the  county  or  the 
circuit  court ;  it  is  to  be  treated  in  the  superior  court  as  an  ordinary 
appeal.  Helm  v.  Short,  7  Bush  623.  If  the  appeal  was  properly 
prosecuted  to  the  circuit  court,  a  question  we  do  not  decide,  the 
questions  open  for  consideration  were  to  be  tried  by  the  court,  and 
not  by  a  jury,  and  therefore  the  application  for  the  change  of  the 
venue  was  properly  overruled. 

Appellants  could  not  in  this  collateral  proceeding  have  the  right 
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the  county  clerk  of  Mercer  county  to  hold  his  office  and  exercise 
functions  inquired  into.  We  need  not  decide  whether  certain 
ovisions  of  the  company's  charter  are  or  not  constitutional.  So 
3ch  of  its  charters  as  empowers  it  to  construct  a  railroad,  and  to 
ndemn  the  right  of  way,  are  constitutional,  and  none  other  than 
ose  provisions  are  called  in  question  in  this  case. 
There  having  been  no  motion  for  a  new  trial  made  in  the  county 
urt,  and  no  bill  of  exceptions  made  up,  the  circuit  court  could  not 
iss  upon  the  merits  of  the  controversy.  It  did  have  the  power, 
mever,  to  examine  into  the  regularity  of  the  proceedings.  But 
we  have  already  seen,  there  was  no  error  in  that  regard.  Strictly 
leaking,  the  circuit  court  should  have  affirmed  the  judgment  of  the 
lunty  court  instead  of  dismissing  the  appeal,  but  as  the  dismission 
:complishes  the  same  end  that  an  affirmance  would  have  accom- 
ished,  and  as  this  technical  error  does  not  prejudice  the  substantial 
ghts  of  the  appellants,  the  judgment  must  be  aMrmed. 
Kyle  &  Post  on.  Hill  &  Alcorn,  Saufley  &  Warren,  for  appellants, 
Thompsons,  T.  C.  Bells,  for  appellee. 


James  Fisher  &  Co.,  et  al.,  v,  Shipley  Hoover  &  Co. 

Same  v,  John  Aikman. 
Same  v.  Hearn,  Lee  &  Pinchard. 

'arties  to  Actions. 

Persons  unable  to  show  any  legal  interest  in  actions  to  which  they 
seek  to  hare  themselves  made  parties  should  not  be  permitted  to  be- 
come parties. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

April  11,  1877. 

Opinion  by  Judge  Cofer  : 

We  are  unable  to  discover  that  the  appellants  manifested  any  legal 
nterest  in  the  actions  to  which  they  sought  to  have  themselves  made 
)arties.  They  were  in  no  sense  the  representatives  of  the  creditors 
)f  Joseph  Aikman,  and  had  no  right  on  their  own  account  to  in- 
tervene between  the  appellees  and  the  common  debtor.  They  ex- 
hibited no  adjudication  or  order  of  the  bankruptcy  court  affecting 
the  debtor's  property,  or  the  rights  of  the  appellees  to  proceed  as 
they  were  doing  in  the  state  court ;  at  least  there  is  none  before  us. 
H  there  is  finally  an  adjudication  against  Joseph  Aikman  in  the 
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United  States  Court,  that  court  will  no  doubt  find  means  to  enforo 
whatever  rights  his  creditors  have;  but  the  appellants  were  meij 
volunteers,  without  an  interest  and  without  authority  to  represefl 
the  interest  of  creditors  generally.  It  would  be  strange  indeed  if  i 
few  creditors  of  a  common  debtor  might,  by  the  simple  act  of  filing 
a  petition  in  bankruptcy  against  the  debtor,  arrest  the  proceedii^ 
of  other  creditors  in  the  state  courts  until  they  mig^t  see  proper  t< 
obtain  an  adjudication,  and  have  an  assignee  appointed  or  obtaii] 
an  injunction  against  them  from  the  United  States  Court. 

If  the  appellants  deem  it  essential  to  arrest  the  proceedings  in  th« 
state  court  they  should  have  applied  to  the  United  States  court  unda 
Sec.  5024,  Rev.  Stat,  of  the  United  States,  for  an  injunction  enjoin^ 
ing  the  appellees  from  proceeding  with  their  actions.  If  they  desired 
to  avail  themselves  of  the  state  statute,  known  as  the  Act  of  1856^ 
they  should  have  proceeded  according  to  the  provisions  of  that  ad 
in  a  separate  suit,  and  have  obtained  an  injunction  or  a  receiver.! 
The  mode  of  proceeding  adopted  by  them  was  not  authorized  b^ 
any  law,  state  or  federal. 

The  answer  and  petition  tendered  is  called  a  cross-petition,  and 
may  state  facts  which  bring  the  case  within  the  Act  of  1856,  but  it: 
was  not  made  a  cross-petition  against  the  debtor,  who  is  in  such 
cases  an  indispensable  party. 

The  judgments  must  therefore  be  affirmed. 

W.  H.  Card,  Lindseys,  for  appellants. 

R.  H.  Stanton,  for  appellees. 


James  H.  Tucker,  et  al.,  v.  John  Arnitt,  et  al. 
James  H.  Tucker's  Adm'r,  et  al.,  v.  James  H.  Tucker,  et  al. 

Husband  and  Wife — Will — ^Advancement 

Where  the  husband  is  indebted  to  the  estate  of  a  testator  and  tbere 
is  nothing  in  the  will  indicating  that  the  testator  intends  to  ciLarge 
the  amount  of  such  indebtedness  to  his  daughter,  who  is  the  wife  of 
such  debtor,  the  same  cannot  be  charged  to  such  wife  as  an  advance- 
ment. 

Memorandum. 

An  unsigned  memorandum  in  the  handwriting  of  the  testator  to 
the  effect  that  his  daughter  should  be  charged  with  the  debt  of  2>fr 
husband,  whose  note  the  testator  held,  does  not  change  the  legal  effect 
of  the  clause  in  the  will  giving  such  daughter  a  part  of  his  estate. 
It  was  only  evidence  of  the  intention  of  the  testator  to  treat  as  an 
advancement  that  which  by  law  is  not  an  advancement 
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APPEAL  FROM  MARION  CIRCUIT  COURT. 

April  12,  1877. 

Opinion  by  Judge  Lindsay  : 

The  petition  of  Amitt,  administrator,  does  not  very  clearly  show 
si'hether  he  sought  to  recover  on  the  note  of  $3,668.20  payable  to 
lis  testator  by  James  H.  Tucker,  or  on  the  contract  of  assignment  by 
fthich  the  latter  transferred  the  notes  on  Garton  and  wife  and 
Dwsley  to  said  testate.  But  the  answer  of  James  H.  Tucker  removes 
iny  uncertainty  as  to  the  nature  of  the  issue,  and  the  questions  left 
to  be  determined  by  the  pleadings,  were  whether  James  H.  Tucker 
R-as  legally  bound  to  pay  the  $3,668.20  note,  and  if  so,  what  credits 
he  was  entitled  to  on  account  of  collections  made  on  the  assigned 
notes.  These  questions  were  correctly  settled.  The  reasons  given 
by  the  justice  for  his  conclusions  on  this  branch  of  the  controversy 
are  not  only  satisfactory,  but  conclusive,  and  we  do  not  feel  it  is 
necessary  that  we  shall  repeat  them. 

We  find  no  error  in  the  proceedings  in  the  court  below  or  in  its 
final  judgment  prejudicial  to  the  rights  of  Arnitt,  either  in  his  per- 
sonal or  fiducial  capacity,  and  whilst  we  think  the  amount  allowed 
him  on  his  account  against  the  deceased  was  liberal,  we  cannot  say 
it  was  too  great. 

The  court  erroneously  charged  Mrs.  Gowell  with  the  sum  due 
by  her  husband  on  his  note  owing  to  the  testator.  That  note  was 
not  released  to  her  husband  as  a  gift  at  any  time  prior  to  the  testa- 
tor's death.  It  was  not  given  to  him  or  to  her  by  the  will.  It  re- 
mained in  the  hands  of  the  testator  as  a  subsisting  obligation,  and 
passed  at  his  death  to  his  administrator.  The  unsigned  memorandum 
made  by  the  testator  to  the  eflfect  that  Mrs.  Gowell  should  be 
charged  with  the  note  does  not  affect  her  rights,  and  does  not  and 
cannot  change  the  legal  effect  of  the  fifth  item  of  the  will.  This 
memorandum  remained  in  the  testator's  possession  till  his  death. 
It  did  not  confer  upon  Gowell  or  his  wife  any  right,  leg^l  or  equita- 
ble. It  at  most  but  evidenced  the  intention  of  the  testator  to  treat 
as  an  advancement  that  which  by  law  is  not  an  advancement. 

Under  the  provisions  of  the  Revised  Statutes  this  could  not  be 
done.  The  intention  of  the  ancestor  will  be  subordinated  to  the  stat- 
ute. Stevenson  v.  Martin,  11  Bush  485;  Bowles  v,  Winchester,  13 
Bush  I.  This  note  cannot  be  charged  to  Mrs.  Gowell  as  an 
advancement.    Neither  can  she  be  compelled  to  pay  it.    Her  husband 
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has  not  chosen  to  exercise  his  marital  right  to  appropriate  her  l^acyi 
and  his  creditor  cannot  compel  him  to  do  it. 

The  cause  was  submitted  without  first  disposing  of  the  motion  to 
dismiss  the  appeal  of  Mrs.  Gowell.  We  find  that  she  has  a  merito- 
rious ground  of  complaint,  and  as  the  motion  to  dismiss  is  being  con- 
sidered in  connection  with  the  material  issues  involved  in  the  appeal' 
it  will  be  disposed  of  by  a  reversal  of  the  judgment. 

In  all  other  respects  the  judgment  of  the  court  below  is  afiirmed, 
but  it  is  reversed  for  the  correction  of  the  error  as  to  Mrs.  Gowell, 
and  remanded  for  such  restatement  of  the  accounts  as  the  correction 
of  that  error  may  render  necessary. 

Tucker's  Administrator  v.  James  H.  Tucker,  affirmed. 

James  H.  Tucker  v.  Tucker^ s  Administrator,  affirmed  on  original 
and  also  on  cross-appeal. 

Gowell  and  Wife  v,  Tucker^s  Administrator,  reversed. 

W.  H.  Harrison,  Lindsays,  for  James  H,  Tucker,  et  a/.  . 

Russell  &  Arnitt,  for  Tucker's  Adm'r,  et  al. 

R.  H.  Rountree,  for  appellees  in  part. 


James  W.  English's  Adm'r  v.  John  D.  Cropper. 

Decedent's  Estates — Claims — Sufifidency  of  Pleadings. 

Where  an  administrator  is  charged  with  the  misuse  of  funds  coming 
to  his  hands,  and  the  petition  contains  no  averment  of  the  amount  of 
assets  coming  into  the  hands  of  the  administrator,  an  answer  thereto 
is  sufficient  which  alleges  that  all  the  assets  had  heen  used  in  the  pay- 
ment of  the  debts  of  the  decedent  before  notice  of  the  plaintiff's  claim. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

April  12.  1877. 

Opinion  by  Judge  Cofer  : 

The  appellee  sought  to  charge  the  appellant  for  a  devastavit.  The 
answer  contained  a  denial  of  the  alleged  misuse  of  the  assets  in  his 
hands,  and  an  averment  that  all  the  assets  had  been  used  in  the  pay- 
ment of  the  debts  of  the  decedent  before  notice  of  the  appellee's 
claim.  If  the  answer  is  true  the  appellant  is  not  liable.  It  is  sub- 
stantially the  form  laid  down  by  Mr.  Chitty  (3  Chitty's  Pleadings 
944)  ;  and  in  Commonwealth  v.  Richardson.  8  B.  Mon.  81,  this  court 
held  a  similar  plea  to  be  good. 

If  it  be  true,  as  claimed  by  the  counsel  for  the  appellee,  that  the  an- 
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»wer  should  have  contained  a  statement  of  the  amount  of  assets  re- 
reived,  the  remedy  was  not  by  demurrer  but  by  rule  to  make  the  an- 
swer more  definite.  But  the  answer  is  as  full  and  specific  as  the  peti- 
tion, which  contains  no  allegation  of  the  amount  of  assets  re- 
ceived, the  only  allegation  on  that  subject  being  that  "a  large 
unount  of  goods  and  chattels  came  to  the  hands  of  the  defendant  as 

administrator,  of  great  value,  to  wit,  of  the  value  of  $ ,  an 

amount  more  than  sufficient  to  pay  the  preferred  claims  against  said 
estate  and  to  satisfy  and  pay  plaintiff's  judgment." 

The  allegation  that  an  amount  more  than  sufficient  to  pay  the  pre- 
ferred debts  and  the  plaintiflf's  judgment  had  come  to  the  appellant's 
hands  was  merely  formal.  Commonwealth  v,  Richardson,  8  B.  Mon. 
81.  If  a  definite  amount  had  been  stated  in  the  petition,  then  the 
answer  to  that  allegation  would  not  have  been  good  without  stating 
the  amount  received. 

But  the  averment  that  all  he  had  received  had  been  paid  out  on 
debts  of  the  decedent  would  have  presented  a  defense.  It  would  gen- 
erally render  an  answer  inconveniently  long  to  require  each  item  paid 
by  the  administrator  to  be  set  out  in  the  answer,  and  besides  that  to 
require  it  would  be  to  introduce  into  the  answer  not  only  the  facts 
constituting  the  defense,  but  the  evidence  of  them. 

The  fact  constituting  that  part  of  the  defense  is  that  all  the  assets 
received  had  been  paid  out  in  the  course  of  administration  before 
notice  of  the  appellee's  claim,  and  that  fact  is  proved  by  evidence 
showing  the  existence  of  the  debts  and  their  payment  by  the  admin- 
istrator. A  general  plea  of  payment  is  good,  and  for  the  same  reason 
a  general  plea  of  plene  administravit  is  good  also. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer. 

James  Blacknell,  for  appellant, 

Strother  &  Orr,  W,  M.  Fisher,  for  appellee. 


Martin  &  Linderman  v,  A.  Hogancamp. 

Damages^Negligence. 

In  case  of  damages  caused  by  the  wreck  of  a  boat  the  owner  is  only 
liable  where  the  wreck  was  caused  by  his  own  negligence  or  careless- 
ness. Where  the  wreck  is  caused  by  the  carelessness  of  an  employe, 
the  owner  Is  not  liable  unless  he  was  himself  guilty  of  negligence  in 
leaving  such  employe  in  charge  of  the  steering  oar. 
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APPEAL  FROM  HICKMAN  COURT  OF  COMMON  PLEAS. 

April  13,  1877. 

Opinion  by  Judge  Cofer  :  I 

Instruction  "A"  was  properly  refused.  It  contained  only  an  al^ 
stract  proposition.  The  court  was  asked  to  say  that  if  certain  facta 
existed  the  appellee  was  liable  as  a  common  carrier,  but  the  extent  oi 
the  liability  of  a  common  carrier  was  not  defined,  and  the  jury  would 
have  been  left  to  determine  it  for  themselves. 

Instruction  "B"  was  also  properly  refused.  The  appellee  was  noi 
responsible  for  the  negligence  of  the  crew  furnished  by  the  appd^ 
lants.  He  was  only  responsible  for  his  own  conduct,  unless  possiWyj 
he  would  have  been  responsible  if  he  had  known  a  member  of  tbd 
crew  was  unfit  for  his  place  and  had  failed  to  discharge  him  or  to 
inform  the  appellants,  or  one  of  them,  of  the  fact,  but  of  this  there! 
was  no  evidence. 

Instructions  "C"  and  "D"  were  much  more  favorable  to  the  appel- 
lants than  the  law  warranted.  In  both  the  jury  were  told  that  if  the 
boat  was  wrecked  in  consequence  of  the  negligence  of  the  appeUec. 
or  McClure,  the  appellee  was  liable.  The  appellee  was  not  respon- 
sible if  the  boat  was  wrecked  in  consequence  of  McClure 's  negli- 
gence, unless  the  appellee  was  himself  guilty  of  negligence  in  leanng 
McClure  in  charge  of  the  steering  oar  and  going  below  to  sleep.  The 
appellants  did  not  ask  to  have  the  question  whether  that  was  negli- 
gence submitted  to  the  jury,  but  assumed  that  it  was  the  duty  of  the 
appellee  to  be  constantly  at  the  oar,  and  that  because  he  was  not  there 
McClure  was  to  be  treated  as  his  servant  and  not  as  their  servant. 

It  was  not  necessary  to  prove  that  such  was  the  custom  of  flat  boat 
pilots  in  order  to  show  that  the  appellee  might  sleep  at  times  during 
the  voyage.  The  court  and  jury  knew  without  evidence  other  than 
their  own  experience  and  that  general  knowledge  possessed  by  even' 
man  of  intelligence  enough  to  be  a  comptent  juror,  that  it  was  im- 
possible for  a  man  to  stand  at  a  steering  oar  without  sleep  during  an 
entire  voyage  from  Kentucky  to  New  Orleans,  and  they  therefore 
knew  that  it  must  have  been  contemplated  by  both  parties  that  the 
appellee  should  either  sleep  while  the  boat  was  in  motion  or  that  it 
should  be  landed  for  the  purpose  of  giving  him  opportunity  to  rest. 
The  appellants  did  not  ask  the  court  to  instruct  that  it  was  the  right 
or  duty  of  the  pilot  to  land  the  boat  when  he  needed  rest,  or  that  he 
was  guilty  of  negligence  in  sleeping  without  doing  so ;  nor  did  they 
ask  that  the  question  whether  he  was  guilty  of  negligence  in  sleeping 
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Lile  the  boat  was  under  way  should  be  submitted  to  the  jury.  The 
)pellee  was  very  clearly  not  a  common  carrier.  He  admitted  that  he 
aimed  to  possess  skill  and  fitness  as  a  pilot  and  master,  and  if  he 
ad  not,  the  mere  fact  that  he  undertook  these  duties  was  a  repre- 
ntation  that  he  possessed  the  requisite  skill  and  knowledge. 

Neither  his  skill  nor  knowledge  was  questioned,  and  the  only  other 
round  upon  which  he  could  be  held  liable  was  that  the  boat  was 
recked  in  consequence  of  his  negligence  or  carelessness.  The  ques- 
on  whether  he  had  been  guilty  of  either  was  submitted  to  the  jury, 
Dd  in  addition  the  jury  were  told  in  instruction  "C"  that  if  the  oar 
ad  been  put  in  the  hands  of  McClure  and  the  boat  was  wrecked  by 
is  negligence,  the  appellee  was  liable.  That  the  oar  had  been  placed 
I  McClure's  hands  was  not  disputed,  and  the  jury  must  therefore 
ave  found  that  he  was  not  guilty  of  any  negligence,  and  it  is  to  be 
emarked  that  the  court  did  not  define  the  degree  of  negligence  that 
rould  render  the  appellee  liable,  and  that  therefore  the  jury  were  au- 
horized  under  the  instructions  to  find  for  the  appellants,  if  either  the 
ppellee  or  McClure  was  guilty  of  even  slight  neglect  which  resulted 
1  >lranding  the  boat ;  and  in  instruction  22,  given  for  the  appellee, 
he  court  was  careful  to  present  again  the  same  idea,  by  telling  the 
ury  that  the  appellee  was  not  responsible  if  the  stranding  was  caused 
►y  the  ignorance  or  want  of  skill,  and  not  by  the  negligence  or  care- 
t>sness  of  McClure. 

The  question  whether  the  stranding  was  caused  by  the  negligence 
)r  carelessness  of  the  appellee  or  of  McClure  having  been  distinctly 
ubmitted  in  the  instructions  prepared  by  the  appellants'  counsel,  in 
hdr  own  way,  the  appellants  xannot  have  been  prejudiced  by  the  al>- 
tract  propositions  in  instructions  15  and  16  given  for  the  appellee. 
[t  would  have  been  the  duty  of  the  court,  if  it  had  been  asked  to  do 
io,  to  instruct  the  jury  that  under  the  contract  between  the  parties 
15  established  by  the  pleadings  the  appellee  was  only  liable  in  case 
hey  should  find  that  the  boat  was  stranded  in  consequence  of  his 
legligence  or  carelessness,  and  the  appellants  cannot  therefore  have 
t)een  prejudiced  by  the  instructions  in  reference  to  the  rules  by  which 
the  contract  was  to  be  construed.  Any  erroneous  construction  the 
.ury  may  have  given  to  the  contract  under  those  instructions  must 
necessarily  have  been  to  the  prejudice  of  the  appellee,  and  not  to  the 
prejudice  of  the  appellants.  Evidence  of  the  custom  of  pilots  en- 
gaged in  running  boats  of  like  character  was  competent  as  bearing 
upon  the  question  whether  the  appellee  had  been  guilty  of  any  negli- 
gence. 


432  Kentucky  Opinions.  [Ap 

We  perceive  no  error  in  the  record  to  the  prejudice  of  the  app 
lants  and  the  judgment  is  affirmed . 
Bigger  &  Reid,  for  appellant.    C  5*.  Marshall,  for  appellee. 


Geo.  W.  Lipscomb,  et  al.,  v.  Central  Building  Association 

OF  Covington. 

Cost  Bond. 

Where  a  corporation  is  not  a  voluntary  plaintiff  but  is  forced  ii 
court  by  the  original  plaintiff  and  compelled  to  set  up  and  assert 
claim,  its  cross-action  should  not  be  dismissed  on  the  ground  Uiat 
had  failed  to  execute  bond  for  costs. 

• 

Building  and  Loan  Associations — Usurious  Interest. 

Money  forced  from  a  shareholder  in  a  building  and  loan  assocJatii 
for  preference  in  borrowing  money  may  under  some  conditions  be  i 
garded  as  interest,  and  where,  when  added  to  other  interest  cbargf 
it  exceeds  the  legal  rate,  is  usurious  and  cannot  be  collected. 

Description  of  Real  Estate  in  Judicial  Decree. 

A  judgment  ordering  the  sale  of  real  estate  is  erroneous  which  ftil 
to  describe  the  real  estate. 

appeal  from  KENTON  CIIANCERY  COURT. 

ApHl  13,  1877. 

Opinion  by  Judge  Lindsay  : 

The  appellee  was  not  a  voluntary  plaintiff  in  this  action.  It  wai 
forced  into  court  by  the  original  plaintiff  and  compelled  to  set  uj 
and  assert  its  claim  against  its  co-defendant.  Under  the  circum 
stances  the  court  did  not  err  in  refusing  to  dismiss  its  cross-action  on 
the  ground  that  it  had  failed  to  execute  bond  for  costs. 

The  by-laws  and  the  contract  by  which  the  liability  of  the  appel- 
lants are  to  be  tested  are  ingeniously  contrived,  but  the  judgment 
rendered  in  this  case  demonstrates  the  fact  that  they  attempted  to 
secure  the  collection  of  usurious  interest  on  money  advanced  io  the 
debtor.  It  is  immaterial  that  he  is  called  a  shareholder  instead  of  a 
debtor,  and  that  he  buys  instead  of  borrows  the  money  received  from 
the  corporation.  One  thing  is  certain,  the  shareholders  who  decline 
to  purchase  their  shares  in  advance,  and  who  patiently  wait  until  four 
hundred  dollars  per  share  can  be  distributed  to  them,  will  pocket  all 
the  premiums  paid  by  them  who  make  these  so-called  purchases.  W« 
have  here  a  case  of  a  shareholder  who  received  from  the  corporatio" 
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$1,044.  He  has  paid  in  weekly  installments  and  interest  $138.  He 
had  the  use  of  the  money  under  the  terms  of  his  contract  from  the 
20th  of  October,  1873,  "i^til  the  nth  day  of  June,  1874. 

At  ten  per  centum  interest  on  the  money  advanced  he  would  have 
been  chargeable  as  follows : 

Money  advanced $1,044.00 

Interest  from  October  23,  1873,  to  June  11,  1874,  eight 
months 69.60 

Total  interest  and  principal $1,113.60 

Deduct  amount  paid  without  interest  on  same 138.00 

Sum  due  according  to  general  laws $975-6o 

It  is  argued  that  if  appellant  had  kept  and  performed  his  contract 
up  to  the  dissolution  of  the  corporation  he  would  not  have  been  sub- 
jected to  the  loss.  We  tested  this  assumption  in  the  case  of  Herbert 
V.  Kenton  Building  and  Saznngs  Associfliion  of  Covington,  1 1  Bush 
296.  It  is  utterly  fallacious.  It  can  only  be  sustained  by  charging 
the  borrowman  or  purchaser  with  interest  on  the  whole  sum  ad- 
vanced, and  allowing  him  no  interest  on  the  weekly  installments 
paid  in. 

The  judgment  is  also  erroneous  in  failing  to  describe  the  realty 
ordered  to  be  sold.  It  is  true  this  property  is  described  in  the  peti- 
tion, but  it  appears  from  the  petition  and  from  the  mortgage  that  the 
mortgagor  had  the  right  to  select  four  acres  out  of  the  tract  as  a 
reservation.  It  does  not  appear  that  this  selection  has  been  made. 
The  chancellor  should  require  this  matter  to  be  rendered  certain  be- 
fore decreeing  the  sale,  and  if  the  mortgagor  fails  to  make  the  selec- 
tion he  should  cause  the  four  acres  to  be  set  apart  to  him.  The  pur- 
chaser is  not  made  a  party  appellee,  and  we  cannot,  therefore,  review 
the  judgment  confirming  the  sale. 

The  judgment  appealed  from  is  reversed  and  the  cause  remanded 
for  a  judgment  for  the  sum  of  money  actually  advanced  with  six  per 
centum  interest,  subject  to  such  credits  as  appellants  have  established, 
and  for  further  proceedings  consistent  with  this  opinion. 

/?.  D.  Handy,  for  appellants.    Simmons  &  Schmidt,  for  appellee. 
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William  Whaley  v,  Wesley  Whaley,  et  al. 

Willft— Capacity  to  Make  Will— CredibUity  and  Weight  of  Evidence. 

Where  the  soundness  of  mind  of  a  testator  is  involved  in  a  trial  the 
court  has  no  right  to  instruct  the  Jury  as  to  what  weight  it  should 
give  certain  classes  of  evidence.  The  jury  alone  is  required  to  deter- 
mine what  weight  it  will  give  to  evidence. 

Opinion  Evidence. 

The  test  of  the  value  of  opinion  evidence  as  to  the  soundness  of 
mind,  in  cases  where  it  may  be  admitted,  must  depend  upon  the 
knowledge  the  witness  has  of  the  facts  necessary  to  form  a  correct 
opinion  and  the  capacity  of  the  witness  to  deduce  right  conclusions 
from  the  facts. 

Wills— Character  of  Attesting  Witnesses. 

EMdence  of  the  good  character  of  attesting  witnesses  to  a  will  is  not 
admissible,  where  their  character  has  not  been  assailed. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

April  13,  1877. 

Opinion  by  Judge  Cofer  : 

Instructions  4  and  5  given  at  the  instance  of  the  appdlees  were 
misleading,  and  number  5  was  inconsistent  with  number  3  given  for 
the  appellants. 

That  the  mere  opinions  of  witness  as  to  the  capacity  or  incapacity 
of  a  testator,  when  not  accompanied  by  facts  on  which  the  opinions 
are  based,  are  entitled  to  but  little  weight,  and  that  the  opinions  of 
the  subscribing  witnesses  are  entitled  to  more  weight  than  the  opin- 
©ns  of  other  witnesses  are  propositions  to  be  found  in  the  elementary 
treatises  and  in  many  adjudged  cases.  But  neither  should  be  given 
in  instructions  to  a  jury.  They  are  the  exclusive  judges  of  the 
weight  of  the  evidence  and  the  credibility  of  witnesses,  and  should  be 
left  to  weigh  the  evidence  without  the  intervention  of  the  court 
Such  opinions  have  always  been  held  competent  by  the  courts  of  tbis 
state  on  the  trial  of  the  issue,  will  or  no  will,  and  being  competent 
the  court  has  no  more  right  to  indicate  to  the  jury  its  opinion  of  the 
weight  to  which  such  evidence  is  entitled  than  it  has  to  express  its 
opinion  as  to  the  weight  of  any  other  item  of  evidence  permitted  ^Q 
go  before  them. 

Other  things  being  equal,  the  opinions  of  subscribing  witnesses 
may  be  entitled  to  more  weight  than  the  opinions  of  others.  They  are 
present  with  the  testator  at  the  very  moment  when  he  declares  the 
writing  to  be  his  will,  and  intelligent  and  thoughtful  men  called  to 
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ttest  a  will,  will  naturally  observe  the  mental  condition  of  the  testa- 
)r  and  seek  the  means  of  forming  an  opinion  as  to  his  capacity  to 
lake  a  rational  disposition  of  his  estate.  They  are  then  notified  that 
bey  will  be  called  to  testify  on  the  subject  of  his  capacity,  and  that 
act  may  lead  them  to  form  an  opinion  at  the  time.  These  considera- 
ions  will  render  the  opinions  of  subscribing  witnesses  of  more  value 
ban  the  opinions  of  the  same  witnesses  would  have  possessed  if  they 
tad  not  been  called  to  witness  the  publication  of  the  will.  But  it  is 
inreasonable  to  say  without  reference  to  any  other  consideration  that 
lecause  A  is  a  subscribing  witness  his  opinion  of  the  testator's  capac- 
ty  is  entitled  to  greater  weight  than  the  opinion  of  B,  who  is  not  a 
ubscribing  witness.  B  may  be  more  intelligent,  more  observant,  than 
V,  and  have  had  more  and  better  opportunities  for  judging  of  the 
estator's  capacity,  and  may  also  have  had  occasion  to  note 'with 
greater  particularity  the  condition  of  his  mind.  Opportunity  to  learn 
md  intelligence  to  observe  and  relate  facts  are  elements  to  be  consid- 
ircd  in  estimating  the  value  of  the  testimony  of  witnesses,  and  they 
ire  DO  less  important  in  estimating  the  opinions  of  witnesses,  and 
lence  the  rule  that  the  opinion  of  a  subscribing  witness  to  a  will  is 
mtitled  to  greater  weight  than  the  opinion  of  any  other  witness  must 
be  taken  with  some  qualifications.  Logically  considered,  the  value  of 
m  opinion  as  evidence  must  depend  upon  the  knowledge  the  witness 
possesses  of  the  facts  necessary  to  form  a  correct  opinion  and  his 
rapacity  to  deduce  right  conclusions  from  the  facts.  This  is  the  only 
rational  test. 

The  law,  by  assuming  that  the  subscribing  witnesses  have  better 
opportunities  than  others  to  form  correct  opinions,  and  that  their 
dut)'  as  such  witnesses  will  induce  them  to  observe  and  know  the 
state  of  the  testator's  mind,  attaches  g^reater  importance  to  their  tes- 
timony, but  if  the  assumed  conditions  be  shown  not  to  exist  the 
foundation  is  removed  and  the  rule  ceases.  But  if  such  were  not  the 
case  it  would  still  be  improper  to  indicate  to  the  jury  the  opinion  of 
the  cx)urt  as  to  the  relative  weight  of  the  opinions  of  different  classes 
of  witnesses. 

Fair  argument  and  persuasion  by  one  person  to  induce  another  to 
fflake  a  will  in  his  favor  is  not  unlawful,  if  it  be  not  so  made  or  per- 
sisted in  as  to  destroy  free  agency.  But  if  arguments,  however  fair, 
or  persuasion,  however  legitimate,  be  so  persisted  in  as  to  induce  the 
making  of  a  will  or  a  provision  of  it  simply  to  be  rid  of  the  argument 
or  persuasion,  and  not  because  it  has  produced  an  actual  change  in 
the  purpose  of  the  testator,  the  will  should  be  rejected  as  having  been 
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obtained  by  an  undue  influence.    The  court,  therefore,  erred  in  giv^ 
ing  instruction  No.  7  without  the  qualification  above  indicated. 

Numbers  8  and  9  were  also  misleading.  It  is  not  necessary  thai 
the  will  of  the  testator  should  be  so  subordinated  to  the  will  of  Bit 
other  that  the  testamentary  act  of  one  becomes  the  act  of  the  otheri 
It  is  enough  if  the  testator  be  unable  to  resist  the  influence  brought 
to  bear  upon  him  and  makes  the  will  or  provision  desired,  not  because 
he  is  willing  to  make  it,  but  because  another  desires  it.  Nearly  all  oi 
No.  9  is  abstract,  and  when  considered  as  a  whole  that  instruction  is 
much  involved  and  was  well  calculated,  in  view  of  the  facts  of  this 
case,  to  mislead  the  jury. 

Legitimate  social  relations  must  be  allowed  to  produce  their  natu^ 
ral  results  even  upon  last  wills  and  testaments,  and  influence  arising 
from^such  relations  will  not  violate  a  will,  even  if  exercised  over  the 
very  act  of  making  it,  unless  it  is  of  such  character  as  to  destroy  the 
free  agency  of  the  testator,  but  if  influence  arising  even  from  legiti- 
mate relations  be  so  exercised  as  to  prevent  the  will  from  being  truiv 
the  act  of  the  testator,  it  ceases  to  be  legitimate  and  becomes  a  vicious 
element  in  the  testamentary  act. 

No.  I  g^ven  for  the  appellants  is  unobjectionable,  and  No.  3  is  a 
correct  exposition  of  the  law,  but  for  the  reasons  suggested  in  con- 
sidering appellee's  instructions,  4  and  5  should  not  have  been  given. 
No.  2  given  for  the  appellants  might  have  misled  the  jury.  In  it 
they  were  told  that  "if  Wesley  Whaley  had  sufficient  influence  over 
the  mind  of  Johnston  Whaley  to  control  him  in  the  disposition  of  his 
property  by  last  will  and  testament,  and  actually  exerted  this  influ- 
ence to  procure  the  making  of  the  will,"  etc.,  the  instrument  was  in- 
valid. The  instructions  would  have  been  less  liable  to  be  misunder- 
stood if  it  had  read  "and  actually  exerted  that  influence  and  con- 
trolled him  in  making  the  will,  or  some  provision  of  it."  The  jun' 
might  have  understood  the  court  to  mean,  though  the  instruction  is 
probably  not  fairly  susceptible  of  that  construction,  that  if  Wesley 
possessed  a  controlling  influence  over  the  mind  of  his  father  the 
exercise  by  him  of  any  influence  whatever  to  procure  the  will  was 
unlawful. 

Although  we  might  not  have  felt  it  proper  to  reverse  for  that  alone, 
we  think  the  court  erred  in  allowing  the  appellees  to  oflFer  evidence 
of  the  good  character  of  the  attesting  witnesses.    Their  character  had 
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ot  been  assailed,  and  it  was  therefore  not  proper  to  offer  evidence 
f  their  good  character. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

H.  L.  Stone,  N.  P.  Reid,  /.  M.  Elliott,  W.  H,  Wadsworth,  for  ap- 
ellant.     A.  Duvall,  B.  D.  Lacy,  Nesbitt  &  Gudgell,  for  appellees. 


Commonwealth^  et  al.^  v.  Jordan  Page,  et  al. 

bastardy — ^Lriability  of  Bondsmen. 

Wbere  a  bond  for  the  appearance  of  a  defendant  Is  not  conditioned 
that  he  would  perform  the  Judgment  of  the  court,  the  bondsmen  are 
only  held  to  the  stipulations  of  the  bond,  and  cannot  be  held  liable  on 
such  bond  because  of  the  failure  of  the  defendant  to  perform  the  Judg- 
ment of  the  court. 


APPEAL  from  ADAIR  CIRCUIT  COURT. 

April  14,  1877. 

Opinion  by  Judge  Lindsay  : 

The  county  judge  should  have  required  the  father  of  the  bastard 
cl.ild  to  enter  into  bond  to  perform  the  judgment  of  the  court  in  the 
bastardy  proceedings.  But  the  bond  accepted  from  the  appellees  did 
not  conform  to  the  statute,  and  they  can  be  held  only  to  its  stipula- 
tions. The  defendant  did  appear  and  render  himself  in  obedience  to 
the  orders  and  process  of  the  court,  and  thus  exonerated  his  sureties 
from  all  liability.  They  did  not  undertake  that  he  should  perform 
the  judgment  of  the  court,  and  are  not  therefore  responsible,  because 
he  has  failed  to  do  so. 

Judgment  ofRrmed, 

C.  M.  Sallee,  for  appellants.     William  Stewary,  for  appellees. 


S.  R.  Jones,  Adm'r,  ^-  Samuel  Bell's  GVn. 

Foreign  Guardian. 

When  a  non-resident  minor  has  no  guardian  in  this  state  his  guard- 
ian, appointed  and  qualified  according  to  the  laws  of  the  state  where 
such  minor  resides,  may,  by  petition  to  the  county  court  having  juris- 
diction to  appoint  a  guardian,  he  authorized  to  sue  for,  collect  and 
remove  any  personal  property  of  the  minor,  or  otherwise  act  as  a 
guardian  appointed  here. 
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April  15.  1877. 

Opinion  by  Judge  Cofer  : 

When  a  non-resident  minor  has  no  guardian  in  this  state,  his 
guardian,  appointed  and  qualified  according  to  the  law  of  the  place 
where  the  minor  resides,  may,  by  petition  in  a  summary  way  to  the 
county  court  having  jurisdiction  to  appoint  a  guardian,  be  authorized 
by  such  court  to  sue  for,  collect,  and  remove  any  perscmal  estate  of 
the  minor  in  this  state,  or  otherwise  to  act  as  a  guardian  appointed 
here,  and  if  there  be  a  guardian  of  such  minor  in  this  state,  he  may, 
by  a  similar  petition  to  the  county  court  or  the  circuit  court  of  the 
county,  after  two  days  notice,  be  compelled  to  pay  over  to  such  for- 
eign guardian,  for  such  removal,  the  personal  estate  of  the  minor, 
and  the  rents  and  profits  of  his  real  estate.  "But  neither  court  can 
grant  either  of  said  petitions  unless  it  is  satisfied,  by  documentary 
evidence,  that  such  foreign  guardian  has,  where  he  qualified,  given 
bond  with  surety  to  account  for  all  the  estate  of  the  minor  that  might 
come  to  his  hands.    Sees.  i6,  17,  Art.  2,  Chap.  48,  Gen.  Stat. 

Until  the  preliminary  proceeding  authorized  by  one  of  the  sections 
supra,  applicable  to  the  facts  of  the  case,  has  been  had,  the  foreign 
guardian  has  no  right  to  sue  for  money  due  to  his  ward  in  this  state. 
No  such  proceeding  having  been  had,  the  appellee  had  no  right  to 
maintain  his  action. 

This  conclusion  disposes  of  this  case,  and  it  is  therefore  unneces- 
sary to  consider  other  questions  made  in  argument.  Judgment  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss  the  peti- 
tion. 

L.  D.  Husbands,  P.  D,  Yeiser,  for  appellant. 

D.  A,  McGonagill,  for  appellees. 


Newport  &  Cincinnati  Bridge  Co.,  et  al.,  v.  Douglas's 

Trustee,  et  al. 

JReceiver^RaUroad  Mortgage. 

The  validity  and  effect  of  railroad  mortgages  must  be  determined  bf 
their  respective  charters,  so  far  as  they  snpersede  general  laws*  but 
the  general  laws  wiU  always  be  applied  to  the  construction  of  genersl 
contracts,  unless  they  are  superseded  by  special  legislation. 

APPSAJL  FROM  LOUISVILMJ  CHANCERY  COURT. 

April  18,  1877. 
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Opinion  by  Judge  Lindsay  : 

Petitioners  say :  "We  desire  to  know  the  law  from  our  standpoint, 
not  the  standpoint  of  any  other  appellant  or  attaching  creditor." 
We  are  unable  to  distinguish  between  the  rights  of  parties  who 
attached,  or  attempted  to  attach  the  funds  in  the  hands  of  the  re- 
ceiver, and  the  reasoning  and  conclusions  stated  in  the  opinion  de- 
livered March  6,  1877,  apply  equally  to  each  and  all  of  these  parties. 
The  western  bank  claimed  under  an  attachment  levied  anterior  to 
the  appointment  of  the  receiver,  and  hence  we  directed  special  at- 
tention to  its  exceptional  claim. 

We  did  not  overlook  the  fact  that  these  petitioners  were  parties 
to  the  principal  action  instituted  by  Douglas.     But  we  regarded 
them  as  general,  and  not  as  preferred  creditors.    They  do  not  come 
within  the  class  of  creditors  relieved  in  the  case  of  Clive.     That 
the  contract  between  them  and  the  railroad  company  was  beneficial 
to  the  public  we  do  not  doubt.    But  the  railroad  company  was  tmder 
no  obUgation,  express  or  implied,  to  the  state  of  Kentucky,  either 
to  enter  into  or  to  continue  in  force  the  contract  with  the  bridge 
company.     It  was  not  bound  to  deliver  freight  and  passengers  in 
Cincinnati,  or  to  make  close  connections  with  any  other  railroad. 
It  may  have  had  the  right  to  make  these  connections,  and  it  may 
have  been  to  its  interest  to  do  so,  but  neither  the  state  nor  the  gen- 
eral public  of  Kentucky  would  have  had  legal  ground  of  complaint 
if  it  had  declined  or  neglected  to  make  them.    There  was  no  indis- 
pensable legal  necessity  for  this  connection,  as  there  was  for  the 
operation  of  the  roads  between  the  Kentucky  termini,  and  hence 
the  petitioners  did  not  render  services  similar  to,  or  in  anywise  akin 
to  those  rendered  by  the  laborers  and  employes  represented  by  Clive. 
We  need  not  inquire  whether  an  interlocutory  order  of  the  chancel- 
lor amounted  to  a  decision  that  the  petitioners  were  entitled  to  be 
paid  out  of  the  fund  in  the  hands  of  the  receiver.    If  any  such  de- 
cision were  made  it  was  erroneous,  and  as  it  was  interlocutory,  and 
as  the  question  remained  within  the  control  of  the  chancellor,  he 
properly  disregarded  it  when  he  came  to  enter  up  his  final  judg- 
ment. 

The  validity  and  effect  of  railroad  mortgages  must  be  determined 
by  their  respective  charters,  so  far  as  they  supersede  the  general 
laws,  but  the  general  laws  of  the  commonwealth  will  be  applied  to 
the  construction  and  enforcement  of  all  lawful  contracts,  unless  they 
are  superseded  or  suspended  by  special  legislation. 
Whether  the  interest  of  Douglas  would  or  would  not  be  subserved 
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by  a  judgment  providing  that  the  purchaser  of  the  railroads  should 
carry  out  the  contract  with  the  bridge  company  we  cannot  decide. 
He  does  not  think  so.  He  does  not  claim  anything  under  this  con- 
tract, and  asserts  no  claim  to  its  benefits  by  virtue  of  his  mortgage. 
The  railroad  company  does  not  claim  the  right  to  compel  Douglas  to 
enforce  his  mortgage  subject  to  the  conditions  of  this  contract,  and 
no  creditor  of  the  company,  except  these  petitioners,  suggests  that 
his  interest  will  be  subserved  by  the  preservation  of  the  railroad  con- 
nections intended  to  be  severed  by  it. 

We  do  not  think  the  Act  of  March  7,  1876,  is  superseded  by  Sec. 
694  of  the  new  Civil  Code  of  Practice.  We  regret  that  the  liberal 
extension  of  time  made  for  tlie  argument  of  this  cause,  the  patient 
investigation  of  the  record,  and  the  elaborate  opinion  of  the  court, 
failed  to  convince  counsel  that  we  did  not  overlook  some  one  or 
more  of  the  phases  in  which  the  claims  of  the  petitioners  were  so 
ably  and  ingeniously  presented.  A  re-examination  of  all  the  ques- 
tions suggested  in  the  petition  for  the  rehearing  has  strengthened, 
rather  than  impaired  our  convictions  that  the  law  of  the  case,  so  far 
as  these  questions  are  concerned,  is  correctly  embodied  in  the  opinion 
of  March  6. 

The  petition  must  therefore  be  overruled. 

See  original  case,  Douglass  v.  Cline,  12  Bush  672. 

Hallam  &  Hallam,  for  appellants. 

Barr,  Goodloe  &  Humphrey,  John  Roberts,  for  appellees. 


Richard  Shuck  v.  Commonwealth. 

Criminal  Law — Homicide — Opinion  Evidence. 

It  Is  impossible  to  always  prove  by  direct  testimony  the  identity  of 
a  person  or  object,  and  witnesses  in  identifying  a  corpse  are  allowed 
to  express  their  beliefs  or  give  their  opinions  as  to  such  identity,  or 
even  to  deduce  inferences  respecting  the  fact  in  question  from  other 
facts,  provided  these  facts  are  within  their  personal  knowledge. 

APPEAL.  PROM  OWEN  CRIMINAL  COURT. 

April  19.  1877. 

Opinion  by  Judge  Lindsay  : 

Richard  Shuck  was  indicted  in  the  Owen  Criminal  Court  for  the 
murder  of  Nelson  Parrish.  He  has  been  tried  and  convicted  and 
is  now  under  sentence  of  death.    He  asks  this  court  to  review  and 
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-erse  the  judgment  of  the  criminal  court.  His  counsel  rests  his 
im  to  the  reversal  upon  the  single  ground  that  incompetent  evi- 
ice  was  allowed  to  go  to  the  jury,  touching  the  identification  of 
\  remains  of  a  human  being,  supposed  to  be  that  of  the  said  Nel- 
1  Parrish.  They  were  found  in  the  ashes  of  a  schoolhouse  that 
IS  consumed  by  fire  on  the  night  of  the  day  on  which  it  is  sup- 
sed  the  alleged  murder  was  committed.  Joe  Goodrich  was  allowed 
state: 

'*!  made  an  examination  of  the  body  found  there.  I  found  two 
ith  out  of  the  upper  jaw,  one  in  front  and  one  on  the  right  of  it. 
le  body  was  lying  on  its  back  when  I  saw  it.  Had  no  appearance 
which  I  could  recognize  it,  only  teeth.  I  saw  knife  now  shown 
e.  It  was  taken  from  the  remains.  Parrish  had  a  knife  like  that 
le.  Didn't  see  suspender  buckles  picked  up.  Saw  them  afterwards, 
inrish  wore  buckles  just  like  them,  if  they  are  not  the  ones.  He 
as  six  feet,  one  inch  high  and  weighed  136  or  137  pounds.  The 
mains  I  saw  were  the  remains  of  Nelson  Parrish.    I  knew  it  was 

le  remains  of  Nelson  Parrish  from  the  broken  teeth,  knife  and 

ispender  buckles.     They   were  certainly   human   remains   and   I 

lought  at  the  time  they  were  the  remains  of  Nelson  Parrish." 

On  cross-examination  he  stated  further :  "There  was  nothing  in 
le  appearance  of  the  body  that  I  could  distinguish  whether  a  white 
lan  or  a  black  man,  nor  one  man  from  another,  only  teeth.     I 

nought  at  the  time  and  think  so  still  that  they  were  the  remains  of 

*elson  Parrish." 


B.  C.  Morgan  stated:  "I  found  a  knife  in  the  ashes,  the  one 
hown  me.  On  the  Sunday  before  I  had  Parrish's  knife  in  my  hands, 
t  was  like  this.  I  did  not  notice  any  wear  on  the  knife  Parrish  had. 
law  teeth  out  in  the  remains.  Don't  know  which  teeth  were  out. 
Vlways  thought  Parrish  had  the  two  upper  teeth  out,  and  don't 
:now  whether  they  were  out  on  right  or  left  side.  They  were  not 
nuch  shorter  than  the  other  teeth. 

"I  looked  on  the  body  that  we  found  in  the  ashes.    In  my  opinion 

hey  were  the  remains  of  Nelson  Parrish.     I  thought  at  the  time 

they  were  Parrish's  remains.    They  were  burnt  and  charred  and  in 

places  almost  consumed.  The  back  part  of  the  skull  had  crumbled 
off.  It  appeared  as  though  one  of  the  sills  had  been  under  his  head. 
There  was  some  little  flesh  on  the  back  of  the  remains.  From  the 
place  where  I  saw  crisped  boot  or  shoe  heels,  with  iron  tacks  in  it, 
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to  the  top  of  the  head,  it  must  have  been  the  remains  of  a  man  abo 
six  feet  tall,  and  the  feet  and  head  were  lying  crosswise  the  joists 

J.  W,  Parrish  stated:  "The  knife  shown  me  looks  like  pe 
knife.  I  don't  remember  on  which  side  the  teeth  were  out  in  t| 
jaw  of  the  body.  I  saw  it.  There  were  two  teeth  shorter  than  d 
others.  Pa  had  two  teeth  broken  off.  Don't  know  on  which  sk 
they  were  out.  The  buckles  shown  me  are  the  buddes  that  pa  wor 
The  broken  teeth  in  the  remains  were  like  those  of  my  father, 
can't  say  whether  these  were  the  remains  of  my  father  or  not  Tha 
were  no  features  that  I  could  distinguish.  I  couldn't  tell  whetbc 
the  teeth  were  burnt,  broken  or  torn  off." 

E.  B.  Hord  stated :  "I  noticed  the  remains  found  there.  Tqc 
were  the  remains  of  Nelson  Parrish.  I  knew  them  by  the  tee^ 
which  were  broken  out.  I  would  have  known  the  Nelson  ParrisI 
remains  had  I  seen  them  in  the  Gulf  of  Mexico.  I  noticed  teetli 
two  in  number,  out  of  the  body.  Parrish  had  two  teeth  out  on  thi 
right  side,  and  in  the  satfie  place  as  those  out  of  the  skull.  Th^ 
body  was  so  badly  burned  that  none  of  the  features  could  be  rccog 
nized,  and  it  was  very  much  contracted,  not  more  than  four  and  one 
half  feet  long.  The  jaws  were  entire.  I  don't  know  that  I  woulc 
have  taken  them  for  Nelson  Pkrrish's  remains  on  any  other  occa- 
sion." On  cross-examination  he  said :  "From  the  knife  and  buddes, 
if  I  had  seen  them,  I  would  have  pronounced  it  Nelson  Parrish's 
remains  in  the  Gulf  of  Mexico." 

The  wife  of  Parrish  stated  that  he  had  two  teeth  out  in  front,  afld 
that  the  buckles  and  knife  shown  her  were  like  those  owned  by  her 
husband. 

We  have  underscored  all  the  evidence  objected  to.  The  ground 
of  the  objection  is  that  the  statements  of  the  witnesses  were  mere 
opinions  and  therefore  incompetent.  "Witnesses  are  constantly 
allowed  to  express  their  belief  respecting  the  identity  of  persons  and 
things."    Taylor  on  Evidence,  Sec.  1273. 

In  the  absence  of  the  persons  or  thing  to  be  identified,  it  is  often 
impossible  to  state  the  particular  facts  upon  which  the  witness  rests 
his  statement,  and  yet  the  principal  fact,  which  is  but  the  conclusion 
or  deduction  of  the  witness  himself,  is  as  certainly  within  his  knowl- 
edge as  any  other  substantive  fact  could  be.  Mr.  Taylor  also  sa}*s 
in  the  section  referred  to:  "On  some  particular  subjects,  positive 
and  direct  testimony  may  be  often  unattainable ;  and  in  such  cases 
a  witness  is  allowed  to  testify  as  to  his  belief  or  opinion,  or  even  to 
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!duce  inferences  respecting  the  fact  in  question,  from  other  facts, 
rovided  these  last  facts  be  within  his  personal  knowledge." 
In  the  late  well-considered  case  of  the  Commonwealth  v.  Sturti" 
mt,  117  Mass.  122,  the  Supreme  Court  of  Massachusetts  thus  states 
le  rule  on  the  subject:  "The  exception  to  the  general  rule  that 
itnesses  cannot  give  opinions  is  not  confined  to  the  evidence  of  ex- 
erts testifying  on  subjects  requiring  special  knowledge,  skill  or 
arning,  but  includes  the  evidence  of  common  observers  testifying 
)  the  results  of  their  observation  made  at  the  time  in  regard  to 
oiiiinon  appearances  or  facts  and  a  condition  of  things  which  can- 
ot  be  reproduced  and  made  palpable  to  the  jury.  Such  evidence 
as  been  said  to  be  competent  from  necessity,  on  the  same  ground 
s  the  testimony  of  experts,  as  the  only  method  of  proving  certain 
acts  essential  to  the  proper  administration  of  justice.  Nor  is  a 
nere  opinion  which  is  thus  given  by  the  witness  but  a  conclusion 
i  fact  to  which  his  judgment,  observation  and  common  knowledge 
lave  led  him  in  regard  to  a  subject  matter  which  requires  no  spe- 
ial  learning  or  experience,  but  which  is  within  the  knowledge  of 
nen  in  general." 

The  neighbors  and  friends  of  Parrish  found  the  charred  and  dis- 
Hgured  remains  of  a  human  being.  Circumstances  and  appearances, 
00  minute  and  too  nearly  impalpable  to  be  detailed,  and  reasons 
founded  on  facts,  and  impressions  which  cannot  be  stated,  but  which 
Acre  present  to  them,  controlled  their  judgments  and  convinced 
Jicm  that  they  were  the  remains  of  their  missing  neighbor.  These 
judgments  or  opinions  are  within  the  rule  stated  by  Taylor,  and 
autiioritatively  announced  by  the  Massachusetts  court  in  Sturtivant's 
ase.  They  were  admissible  as  evidence  on  the  trial  in  the  court  be- 
low from  the  necessities  of  this  particular  case,  and  because  they  re- 
late to  a  fact  which  from  the  nature  of  things  was  not  susceptible 
of  being  proved  by  better  and  more  satisfactory  testimony. 

All  the  collateral  facts  in  proof  tend  to  sustain  the  correctness  of 
the  conclusions  of  these  witnesses  on  the  question  of  the  identity 
of  these  remains.  And  on  this  subject  the  court  instructed  the  jury 
specially  and  with  the  utmost  favor  to  the  accused  compatible  with 
the  rules  of  legal  procedure  in  this  character  of  prosecutions. 

We  cannot  say  that  incompetent  evidence  was  improperly  per- 
mitted to  go  to  the  jury,  nor  that  the  substantial  rights  of  the  accused 
were  in  any  way  prejudiced  by  any  ruling  of  the  judge  of  the  crim- 
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inal  court.    He  has  had  a  fair  and  impartial  trial,  and  the  judgmd 
against  him  must  be  affirmed. 

Major  &  Gordon,  for  appellant.    Moss,  for  appellee. 


George  W.  Jones  v.  Commonwealth. 

Criminal  Law — Drunkenness — Insanity. 

The  mere  fact  that  a  person  charged  with  crime  had  been  an  e^ 
cessive  drinker  for  a  number  of  years  is  not  such  eyidenoe  of  insanitj 
requiring  the  court  to  instruct  the  Jury  on  that  subject,  esp»:iall] 
where  the  evidence  showed  that  at  the  time  of  the  commission  of  U» 
crime  such  defendant  was  able  to  discriminate  between  right  aai 
wrong. 

Instruction — Self-Defense. 

Where  there  is  evidence  tending  to  show  that  the  accused  in  a  cria 
inal  case  charged  with  cutting  another  was  acting  in  self-defense,  tii< 
court  should  instruct  the  Jury  on  the  law  of  self-defense. 

APPEAL  FROM  PENDLETON  CRIMINAL  COURT. 

April  19,  1877. 

Opinion  by  Judge  Cofer  : 

There  was  no  evidence  even  conducing  to  prove  that  the  appel- 
lant was  insane,  unless  the  fact  that  he  had  been  an  habitual  drunk- 
ard for  ten  years  or  more  furnished  such  evidence.  Dr.  Wilson  was 
the  only  witness  interrogated  as  to  the  effect  produced  upon  the 
appellant's  mind  by  drink,  and  he  gave  it  as  his  opinion  that  at  the 
time  he  did  the  cutting  he  was  able  to  discriminate  between  right  and 
wrong,  and  that  a  man  might  get  drunk,  as  the  evidence  showed  he 
had  done,  without  rendering  him  unable  to  distinguish  between 
right  and  wrong  or  to  control  his  actions. 

The  mere  fact  that  he  had  been  an  excessive  drinker  furnished 
no  such  evidence  of  insanity  as  would  have  warranted  an  instruc- 
tion on  that  subject,  and  he  was  not  prejudiced  by  the  action  of  the 
court  in  excluding  evidence  of  his  having  been  drunk  previous  to 
the  day  on  which  the  cutting  was  done.  That  he  was  drunk  on  the 
day  and  at  the  time  of  the  cutting  was  proved  by  all  the  witnesses 
who  testified  on  that  subject,  and  the  jury  were  allowed  to  consider 
that  evidence. 

But  his  counsel  complains  that  the  court  did  not  tell  the  jurj-  that 
they  might  consider  it  in  determining  whether  the  cutting  was  done 
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ith  malice.  The  court  excluded  from  the  consideration  of  the  jury 
1  evidence  as  to  appellant's  intoxication  at  times  prior  to  the  day 
1  which  the  cutting  was  done.  This  must  have  impressed  the  jury 
tat  evidence  of  his  condition  on  that  day  was  to  be  considered  by 
lem  for  some  purpose,  and  when  considered  in  connection  with 
le  instructions  given,  and  especially  those  numbered  2,  3  and  4, 
ave  him  all  the  benefit  he  was  entitled  to  from  that  evidence. 
'hannahan  v.  Commonwealth,  8  Bush  463;  Nichols  v.  Common- 
wealth, II  Bush  575. 

No  instruction  was  given,  and  none  was  asked,  defining  the  law 
f  self-defense,  but  as  it  was  the  duty  of  the  court  to  give  the  jury 
he  law  applicable  to  all  the  material  facts  which  the  evidence  con- 
luced  in  any  degree  to  prove,  we  incline  to  the  opinion  that  the 
ourt  should  have  given  an  instruction  on  the  law  of  self-defense. 

Gulick  testified  that  he  saw  Turner  raise  his  hand  as  if  to  strike 
nth  something  and  Jones  was  striking  at  him;  that  Turner  was 
etreating  and  Jones  pursuing  him.  Curry  swore  that  he  saw  Turner 
md  Jones  striking  at  each  other ;  Turner  was  retreating  and  Jones 
;>ursuing.  Turner  testified  as  follows :  "Found  Jones  in  Falmouth — 
be  was  drunk  and  kept  following  after  me  and  asking  me  for  a  set- 
tlement; I  told  him  to  go  away  and  get  sober  and  I  would  talk  to 
him.  He  kept  after  me.  I  finally  got  a  rock  and  he  run  at  me  with 
a  knife,  and  I  tried  to  throw  the  rock,  but  my  cloak  caught  it  and  it 
fell  at  my  feet.  He  kept  cutting  at  me  and  I  retreated ;  he  ran  upon 
me  and  cut  me  in  the  side  slightly  so  that  the  blood  run.  He  cut 
my  cloak  in  several  places." 

There  was  some  evidence  conducing  to  show  that  Jones  had  made 
threats  that  he  would  cut  Turner,  and  he  may  have  brought  on  the 
rencounter  or  so  deported  himself  as  not  to  have  been  in  a  condi- 
tion to  invoke  the  law  of  self-defense,  and  he  may  not  have  had 
reason  to  believe  he  was  in  such  peril  as  warranted  him  in  cutting 
Turner,  but  there  was  enough  evidence  to  entitle  him  to  have  that 
question  passed  on  by  the  jury. 

For  the  error  in  failing  to  instruct  on  that  point,  and  for  that 
alone,  the  judgment  is  reversed,  and  cause  is  remanded  for  a  new 
trial. 

/.  H.  Fryer,  /.  W,  Perrin  and  W.  W.  Ireland,  for  appellant, 
Moss,  for  appellee. 
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Thomas  Shoomaker  v.  Commonwealth. 

Criminal  Law — Instructions. 

In  a  case  where  the  accused  is  indicted  for  malicious  shooting  &d<^ 
wounding  another,  and  there  were  witnesses  present,  and  all  the  evi^ 
dence  shows  that  the  accused  shot  the  prosecuting  witness  in  the  badE 
without  such  witness  even  knowing  of  his  presence,  it  is  not  error  for 
the  trial  court  to  refuse  to  instruct  the  Jury  as  to  the  legal  effect  at 
crime  committed  under  sudden  heat  and  passion. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

April  19,  1877. 

Opinion  by  Judge  Lindsay  : 

Thomas  Shoomaker  was  indicted,  tried  and  convicted  for  mali- 
cious shooting  and  wounding.  He  complains  that  the  court  refused 
to  instruct  the  jury,  in  effect,  that  if  they  believed  the  shooting  was 
not  done  maliciously,  but  was  done  unlawfully  and  without  malice, 
they  might  find  him  guilty  of  shooting  in  sudden  heat  and  passion. 

In  case  of  an  encounter,  or  where  the  unlawful  act  was  not  done 
in  the  presence  of  any  witness  who  can  be  produced  on  the  trial, 
both  these  possible  phases  of  the  transaction  should  be  presented 
to  the  jury.  The  court  should  not  undertake  to  determine  the  ques- 
tion of  fact  for  the  jury.  But  where  a  person  is  being  tried  for 
murder  committed  by  poisoning,  or  where  the  killing  was  a  mani- 
fest assassination,  there  is  no  rule  of  practice  requiring  the  court 
to  instruct  as  to  the  legal  effect  of  sudden  heat  and  passion. 

In  this  case  the  evidence  is  all  on  one  side.  There  were  persons 
present  at  the  shooting,  and  they  testified  on  the  trial.  There  was 
no  rencounter.  There  had  been  no  recent  quarrel.  The  wounded 
man  was  shot  from  behind,  and  did  not  even  see  the  prisoner  at 
the  time  of  the  shooting.  There  was  not  a  single  circumstance  in 
proof  from  which  the  most  inconclusive  or  unsatisfactory  suspicion 
of  sudden  heat  and  passion  could  be  deduced. 

If  drunkenness  and  other  habits  had  impaired  the  mind  of  the 
accused,  he  might  have  asked  an  instruction  on  the  subject  of  mental 
weakness  or  derangement.  But  he  asked  no  such  instruction,  and 
under  the  facts  of  this  case  his  drunkenness  could  not  properly  be 
considered  on  the  question  of  malice. 

Judgment  affirmed. 

Morton  &  Parker,  for  appellant.    Moss,  for  appellee. 
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Louisville,  Harrods  Creek  &  Westport  R.  Co.  y.  John 

P.  Young,  et  al. 

Qroad  Company  Franchise — Right  of  Property  Owner  to   Recover 

)amage8. 

Where  the  franchise  of  a  railroad  company  gives  it  the  right  to 
operate  its  cars  on  a  street  on  tram  rails  to  be  laid  in  the  center  of 
the  street,  and  to  run  freight  cars  over  the  same  only  at  night,  but  it 
lays  Its  track  in  the  side  of  such  street,  using  T  rails  instead  of  tram 
rails,  and  runs  its  freight  cars  both  in  the  day  time  and  night  time, 
it  is  liable  to  a  property  holder  who  is  effected  injuriously  and  dam- 
aged in  a  way  not  sustained  by  the  general  public. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

April  9,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant  had  legal  authority  to  locate  and  operate  its  road 
ong  the  center  line  of  the  street,  but  was  required  to  use  the  tram 
il  and  to  run  freight  trains  over  the  track  only  at  night.    Instead 

laying  its  track  in  the  center  of  the  street,  it  laid  it  on  the  north 
irge  of  the  fill,  and  so  near  to  private  property  as  seriously  to 
iterfere  with  its  use  by  the  owners ;  it  used  the  T  rail  instead  of 
ic  tram,  and  ran  freight  trains  along  the  street  in  the  daytime.  So 
ir  as  these  deviations  from  the  privileges  granted  affect  the  gen- 
"al  public  the  public  alone  can  complain,  and  must  proceed  on  the 
lets  in  this  case,  if  at  all,  by  a  public  prosecution.  But  so  far  as 
idividuals  sustain  a  peculiar  injury  not  sustained  by  the  general 
ablic,  they  may  maintain  a  civil  action  for  redress  or  prevention. 

The  appellees  alleged  that  they  were  the  owners  of  certain  lots 
n  the  north  side  of  the  street,  which  they  were  then  and  had  for  a 
Teat  while  been  used  as  mill  sites  and  lumber  yards,  and  that  they 
•ere  stiD  so  using  them.  These  allegations  were  not  denied.  It  was 
Iso  alleged  that  the  appellees  were  seriously  encumbered  and  im- 
€ded  in  the  use  of  their  adjacent  property  by  the  location  of  the 
rad  and  running  trains  thereon,  and  that  allegation  is  well  sus- 
ained  by  the  evidence.  There  is  not  room  between  the  track  and 
he  verge  of  the  embankment  for  vehicles  to  pass,  and  the  track  is 
it  places  within  a  few  feet  of  the  line  of  appellees'  lots,  thus  pre- 
senting a  case  in  which,  under  the  rule  announced  in  Elizdbethtown, 
^-(xington  &  Big  Sandy  R.  Co.  v.  Combs,  10  Bush  382,  they  would 
3e  entitled  to  recover  damagies  for  the  injury.  The  track  having 
3ecn  thus  located  and  trains  operated  thereon  in  violation  of  law, 
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and  of  the  rights  of  the  appellees,  and  the  injury  being  continuoj 
in  its  nature,  they  had  a  right  to  relief  in  equity.  This  case  is  a 
like  that  of  Cosby  v.  Owensboro  &  Russellville  R.  Co,,  lo  Bush  28 
There  ample  room  was  left  between  the  track  and  Cosby's  proper) 
for  passing  with  ordinary  vehicles ;  the  track  was  in  the  center  ( 
the  street  where  the  city  had  authorized  it  to  be  placed,  and  was  0 
the  grade  as  established  by  the  city.  In  this  case  the  track  is  iX 
where  the  city  authorized  it  to  be  located ;  no  room  for  passing  i 
left  between  it  and  the  adjacent  property ;  and  the  description  < 
rail  required  has  not  been  used. 

We  entertain  no  doubt  but  the  appellees  might  have  recovered  a 
law,  and  as  each  succeeding  day  gave  them  a  new  cause  of  actioj 
the  case  falls  within  that  class  where  equity  will  interfere  to  pre 
vent  a  multiplicity  of  suits. 

Wherefore  the  judgment  is  affirmed. 

Barnett  &  Noble,  for  appellant. 

Barr,  Goodloe  &  Humphrey,  for  appellees. 


James  B.  Mitchell  v.  David  Shucks's  Ex'rs. 

Promissory  Note — Consideration. 

The  surrender  of  a  valid  note  to  the  maker  Is  a  sufficient  considera* 
tlon  for  the  execution  of  a  new  note. 

Note  Signed  on  Sunday  Not  Invalid. 

A  note  signed  on  Sunday  Is  not  invalid  for  that  reason,  and  wber« 
it  Is  signed  on  Sunday  and  delivered  on  the  Wednesday  following,  it 
cannot  he  avoided  on  the  ground  of  having  been  signed  on  Sundar.  Ii 
is  the  delivery  and  acceptance  that  completed  its  execution. 


APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

May  29,  1877. 

Opinion  by  Judge  Elliott  : 

In  February,  1875,  the  appellees,  as  executors  of  David  Shuck>. 
deceased,  had  a  sale  of  the  personal  property  belonging  to  the  estate 
they  represented.  At  this  sale  J.  M.  Pierce  became  the  purdiaser 
of  cattle,  for  which  he  had  bid  six  hundred  eighteen  dollars.  Ac- 
cording to  the  terms  of  sale  each  purchaser  of  property  was  bound 
to  execute  a  note  with  sufficient  surety  for  the  price,  payable  six 
months  from  date,  which  note  was  to  bear  ten  per  cent  interest 
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ifter  maturity,  and  be  negotiable  and  payable  at  the  Marion  Na- 
tional Bank  of  Lebanon,  Kentucky. 

Pierce  presented  to  appellee  his  note  signed  by  himself  and  two 
sureties,  with  whose  pecuniary  circumstances  appellees  were  un- 
acquainted, and  asked  them  to  take  it.  Appellees  informed  Pierce 
that  they  were  unacquainted  with  the  financial  condition  of  the 
sureties  to  the  note,  but  to  take  the  cattle,  and  if  it  turned  out  on 
inquiry  that  the  sureties  were  not  good  he  would  have  to  execute  a 
note  with  solvent  surety  in  lieu  of  the  one  he  had  then  given  them. 

Shortly  after  this  Pierce  gave  another  note,  with  a  Mr.  O'Neal 
as  surety,  and  lifted  the  first  note  executed  for  the  cattle,  but  with 
an  understanding  between  him  and  O'Neal  that  against  the  next 
Wednesday  he  was  to  execute  and  deliver  to  the  appellees  another 
note  for  the  $618.00,  the  price  of  the  cattle  purchased  by  him,  and 
Kft  the  note  on  which  O'Neal's  name  appeared  as  surety. 

Shortly  thereafter  Pierce  saw  the  appellees  and  informed  them 
that  he  wished  to  give  them  a  new  note  and  lift  the  one  they  held 
on  him.  They  handed  him  a  printed  blank  with  the  amount  of  the 
debt  Pierce  owed  them  added.  This  was  done  as  a  mere  matter 
of  accommodation  to  Pierce.  Pierce  completed  the  note  and  appel- 
lant signed  it  as  his  security  and  delivered  it  to  appellee,  who  in 
consideration  therefor  delivered  up  to  him  the  note  on  which  O'Neal 
was  his  surety  for  the  same  debt. 

The  appellees  were  not  present  when  appellant  signed  the  note  in 
dispute  in  this  action.  Appellant  in  his  answer  sets  up  fraud  in  the 
procurement  of  his  signature  to  the  note  sued  on,  and  that  he  signed 
and  delivered  it  to  Pierce  on  Sunday,  and  that  he  signed  and  de- 
livered it  without  consideration,  neither  of  which  defenses  are  in 
our  opinion  sufficient  to  avoid  the  note. 

The  mere  fact  that  the  appellees,  on  his  application,  gave  to  Pierce 
a  printed  blank  note  with  the  amount  he  owed  them  stated  on  its 
face  did  not  constitute  Pierce  their  agent  to  procure  for  them  a 
note  to  be  received  by  them  in  the  place  of  the  one  they  already  held 
on  Pierce  and  O'Neal,  for  according  to  the  evidence.  Pierce,  at  the 
time  O'Neal  signed  the  note  on  which  he  was  surety,  promised  him 
that  in  a  very  short  time  he  would  lift  that  note  and  supply  its  place 
with  another  one  with  names  signed  to  it  as  sureties,  and  when  he 
executed  the  note  in  controversy  he  did  so  to  redeem  his  promise 
made  to  O'Neal.  The  appellees  were  not  interested  in  Pierce's 
success  in  giving  another  and  lifting  the  note  on  which  O'Neal  was 
surety  because  O'Neal  seems  to  have  been  perfectly  solvent. 

29 


450  Kentucky  Opinions.  [May 

We  are  of  opinion  also  that  the  surrender  of  the  note  of  Pierce 
and  O'Neal  constituted  a  sufficient  consideration  to  make  the  note 
signed  by  appellant  obligatory,  and  although  the  evidence  conduces 
to  the  conclusion  that  the  note  in  dispute  was  signed  by  appellant 
on  the  Sabbath  day;  yet  as  it  could  have  had  no  obligatory  force 
till  it  was  delivered  to  and  received  by  appellees,  which  was  done 
on  Wednesday,  and  not  Sunday,  it  cannot  be  avoided  on  that  ground 
Prather  v.  Harlan  &  Thompson's  Adm'r,  6  Bush  185 ;  Ray  v.  CatUti, 
12  B.  Mon.  532;  Dohoney  v.  Dohoney,  7  Bush  217;  Martin  v.  Tcy- 
lof^s  Adm'r,  8  Ky.  Opin.  559. 

The  judgment  is  therefore  affirmed. 

R.  /.  Brown,  for  appellant    Belden  &  Shuck,  for  appellees. 


Thomas  S.  Elder,  et  al.,  v.  David  Procise. 

Rule  in  Weighing  Evidence. 

A  master  or  trial  court,  having  heard  the  evidence  and  obserred 
the  witnesses  and  their  manner  of  testifying.  Is  In  a  better  po- 
sition than  the  judges  of  an  appellate  court  to  make  a  proper  estfiiiatd 
of  its  value,  and  this  court  will  not  disturb  their  finding  on  the  weigbt 
of  the  evidence. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

BCay  29,  1877. 

Opinion  by  Judge  Cofer  : 

The  basis  of  the  report  of  the  master  and  the  judgment  of  the 
court  thereon  was  in  exact  conformity  with  the  former  opinion  of 
this  court  and  need  not  be  further  discussed.  The  evidence  as  to 
the  extent  to  which  improvements  made  by  the  appellee  enhanced 
the  value  of  the  land  was,  as  is  always  the  case  when  values  are  to 
be  fixed  from  the  opinions  of  witnesses,  quite  conflicting.  It  was 
considered  by  the  master  and  the  chancellor,  and  while  we  doubt 
whether  they  have  not  erred,  we  do  not  feel  such  confident  convic- 
tion that  such  IS  the  case  as  to  warrant  us  in  reversing  the  judgment 
on  that  ground.  The  master  heard  much  of  the  evidence  from  the 
lips  of  the  witnesses  and  was  on  that  account  in  a  better  position 
than  is  occupied  by  this  court  to  make  a  proper  estimate  of  its  value, 
and  his  conclusions  having  been  approved  by  the  chancellor,  this 
court,  not  being  satisfied  that  there  is  error  in  that  respect,  will  not 
disturb  the  report. 
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Clarence  Tucker  having  released  his  interest  to  the  appellee,  the 
ourt  properly  credited  the  amount  found  to  be  due  for  improve- 
aents,  and  the  value  of  the  fifty-one  acres  by  what  would  have  been 
hargeable  against  him,  and  charged  the  appellee  with  only  two- 
hirds  of  the  estimated  value  of  the  rent. 

We  do  not  perceive  that  the  assignment  or  transfer  of  the  dower 
A  Hiram  Tucker's  widow  to  the  appellants  and  Samuel  Tucker  can 
iffect  the  questions  at  issue  in  this  case.  Mrs.  Elder  and  Samuel 
fucker  were  answerable  for  the  value  of  the  estate  received  by  them 
ly  descent  from  Hiram,  and  that  value  was  to  be  ascertained  by  de- 
luding from  the  value  of  the  fifty-one  acres  the  value  of  the  widow's 
bwer.  If  Mrs.  Elder  and  Samuel  Tucker  bought  the  dower,  they 
)wn  it,  and  it  could  in  no  way  enter  into  the  settlement  of  the  con- 
roversy  between  them  and  Clarence. 

The  court  in  its  judgment  credited  the  amount  found  due  from 
Mrs.  Elder  and  Samuel  Tucker  by  one  year's  rent  after  the  date  of 
he  master's  report,  which  extended  up  to  January,  1875.  The  ap- 
pellee was  not  bound  to  tender  the  possession  to  the  appellants.  He 
flight  abandon  their  interest  whenever  he  chose  to  do  so,  and  he 
^eems  to  have  made  no  use  of  any  part  of  the  land  allotted  to  them 
after  the  division  was  made,  and  the  court  did  not  err  in  refusing 
to  give  credit  for  rent  after  that  time. 

The  appellee  had  no  lien  on  the  132  acres  for  the  estimated  value 
of  the  bterest  of  Mrs.  Elder  and  Samuel  F.  Tucker  in  the  51 
acres.  His  claim  for  improvements,  however,  was  a  lien.  He  had 
two  demands  against  them,  one  for  improvements,  and  the  other  for 
the  estate  received  by  them  from  Hiram  Tucker.  They  had  a  de- 
mand against  him  for  use  and  occupation.  They  had  no  right  to 
Have  their  claim  for  use  and  occupation  set  off  against  his  claim 
for  improvements,  rather  than  against  his  claim  against  them  on 
account  of  the  estate  they  inherited  from  his  vendor.  It  is  true  both 
the  court  and  the  commissioner  seem  to  have  regarded  the  claims 
growing  out  of  the  132  acres  as  proper  to  set  off  against  each  other, 
and  to  have  so  stated  the  accounts.  But  the  chancellor  certainly  had 
a  right  to  set  off  the  demand  for  rent  against  the  value  of  their  in- 
terest in  the  51  acres  and  then  to  decree  a  sale  of  the  land  to  pay 
the  balance  due  for  improvements,  and,  as  by  his  judgment  he  has 
reached  the  same  result,  we  do  not  perceive  that  the  appellants  have 
leen  prejudiced  by  the  error  in  the  process  by  which  the  result  was 
attained. 
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We  are,  therefore,  of  the  opinion  that  the  judgment  is  not  prejuH 
dicial  to  the  substantial  rights  of  the  appellants,  and  it  is  a/Hrmed^ 
James  Harrison,  for  appellants. 
Edwards  &  Seymour,  for  appellee. 


J.  K.  Wilson  v,  Lewis  Lawson. 

Promissory  Note-^Credits — Interest 

Where  it  is  proyided  in  a  promissory  note  that  interest  sliall  be  paid 
at  the  rate  of  six  per  cent.|  and  payments  are  made  on  said  note,  any 
such  payments  in  excess  of  such  interest  must  be  held  as  payments 
on  the  principal;  and  the  fact  that  the  holder  of  the  note  credits  them 
as  for  interest  only  will  not  prevent  them  from  being  used  to  reduce 
the  principal. 

APPEAL.  FROM  MERCER  CIRCUIT  COURT. 

May  31,  1877. 

Opinion  by  Judge  Elliott  : 

On  the  29th  day  of  February,  1868,  the  appellant  and  S.  S.  Fat- 
ridge  executed  their  promissory  note  to  appellee,  by  which  they 
promised  one  day  after  date  to  pay  him  the  sum  of  six  hundred  dol- 
lars. On  this  note  is  indorsed  that  the  interest  of  the  note  had  been 
paid  up  to  1 87 1,  and  that  for  the  years  1872-74  sixty  dollars  each 
year  had  been  paid  as  interest  on  the  note.  This  suit  having  been 
brought  to  collect  the  balance  of  the  note,  Wilson  filed  his  answer, 
in  which  he  stated  that  the  note  sued  on  only  bore  six  per  cent  in- 
terest and  that  he  had  paid  sixty  dollars  per  year  since  its  execution, 
which  were  indorsed  on  it  as  payments  of  interest  He  stated  further 
that  in  1872  he  paid  some  sixty  dollars,  for  which  he  had  received 
no  credit,  and  also  $56.50  since  that  time,  for  whjch  he  had  received 
no  credit,  and  that  the  indorsement  on  the  note  of  these  credits  as 
payments  of  interest  was  made  by  mistake. 

On  these  pleadings  the  parties  went  to  trial,  which  resulted  in  a 
verdict  and  judgment  for  the  appellee  for  the  sum  of  $325^.3,  which 
added  to  $324.15,  which  had  been  adjudged  by  the  court  with  inter- 
est from  the  21st  of  February,  1874,  made  the  smn  of  $649.58. 
After  the  trial  the  appellee  remitted  $25.43,  after  verdict  of  the 
jury. 

We  are  of  opinion  that  the  appellee  w^as  only  entitled  to  six  per 
cent,  interest  on  the  note  sued  on  in  this  action,  and  although  the 
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artial  payments  are  indorsed  on  the  note  as  payments  of  interest 
nly,  yet  if  their  amounts  exceeded  the  interest,  they  went  to  reduce 
tie  amount  of  the  principal,  for  although  the  appellant  may  have 
greed  to  pay  ten  per  cent,  interest,  he  was  not  bound  to  stand  by 
tie  agreement  when  sued  on  the  note,  but  had  a  right  to  repudiate 
he  agreement  and  demand  that  appellee's  claim  should  only  bear 
Lx  per  cent,  interest  from  the  time  it  fell  due,  and  that  he,  appel- 
int,  should  have  credit  for  each  partial  payment  made  by  him  at 
he  time  made  and  for  the  amount  paid,  and  if  these  partial  pay- 
lents  more  than  extinguished  the  interest  the  excess  should  have 
leen  credited  on  the  principal  of  the  claim,  unless  there  was  an  agree- 
ncnt  made  between  the  parties  after  the  passage  of  the  ten  per 
ent.  interest  law  of  1871,  which  agreement  must  have  been  in  writ- 
ng,  signed  by  the  party  to  be  charged  thereon  to  pay  and  receive 
nore  than  six  per  cent,  per  annum  interest  on  appellee's  claim. 

There  was  no  proof  in  this  case  which  authorized  the  appellee  to 
eceive  more  than  six  per  cent,  interest  on  his  claim,  and  as  he  ad- 
nitted  the  most  of  appellant's  payments  they  should  have  gone  to 
extinguish  first  the  interest  on  the  claim  calculated  at  six  per  cent, 
rnd  then  the  principal  of  the  debt. 

The  appellant  asked  the  court  to  instruct  the  jury  as  indicated  in 
:his  opinion,  which,  as  we  conceive,  was  erroneously  refused,  and 
iierefore  the  judgment  is  reversed  and  cause  remanded  for  further 
>roceedings  not  inconsistent  with  this  opinion. 

Thompsons,  for  appellant.    Kyle  &  Paston,  for  appellee. 


W.  F.  White  v.  Sarah  W.  Bolton,  et  al. 

Attachment — ^Lien  on  Real  Estate. 

One  must  establish  his  claim  and  that  his  adversary  is  indebted  to 
him  before  he  can  successfully  fasten  an  attachment  lien  on  real  estate. 

Evidence. 

When  no  demand  is  made  on  a  claim  for  fifteen  years,  during  all  of 
which  time  the  alleged  debtor  was  solvent,  and  no  explanation  is  given 
for  sach  delay,  it  affords  strong  evidence  of  the  non-existence  of  such 
claim. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

June  2,  1877. 

Opinion  by  Judge  Lindsay  : 

Gibson  is  in  possession  of  the  property  sought  to  be  subjected  to 
the  payment  of  White's  claim,  and  he  certainly  holds  under  a  color- 
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able  title.  In  order  to  have  his  claim  subordinated  to  tlie  attach- 
ment lien  of  the  appellant,  the  latter  must  establish  his  alleged  debt 
against  the  personal  representatives  and  heirs-at-law  of  the  deceased 
members  of  the  firm  of  Bolton  &  Dickens.  If  their  firm  owed  him 
nothing  then  he  cannot  disturb  Gibson.  The  representatives  and 
heirs  of  said  firm  are  all  non-residents,  and  none  of  them  are  before 
the  court  except  by  constructive  service.  The  appellant  'was  there- 
fore an  incompetent  witness,  and  his  deposition  should  have  been 
suppressed.  This  being  done  the  proof  of  his  claim  rests  alone  on 
the  testimony  of  James  M.  White.  He  proves  the  rendering  of  the 
services  upon  which  appellant  bases  his  claim,  and  then,  without 
giving  any  clue  to  the  source  of  his  information,  states  positively 
that  appellant  was  to  receive  $100.00  per  month,  and  that  he  has 
never  been  paid. 

If  the  witness  does  know  these  things  he  must  have  acquired  his 
information  from  some  one,  and  it  may  have  been  from  the  appel- 
lant. There  is  nothing  in  his  deposition  tending  to  show  that  he 
acquired  it  from  the  employes  of  the  appellant,  or  that  he  had  any 
means  of  informing  himself  as  to  their  business,  and  it  is  unreason- 
able to  suppose  he  can  know  that  the  claim  has  not  been  paid. 

Opposed  to  the  statements  of  this  witness  we  have  these  circum- 
stances: The  alleged  employment  terminated  in  July,  1857,  and 
this  action  was  not  instituted  until  July  29,  1872.  One  of  the  mem- 
bers of  the  firm  of  Bolton  &  Dickens  was  in  Kentucky  and  in  part- 
nership with  appellant  after  the  termination  of  said  employment 
He  seems  to  have  been  solvent,  and  yet  no  reason  whatever  is  given 
why  the  claim  was  not  collected  from  him. 

The  demand  is  palpably  a  stale  one,  and  even  if  the  evidence  of 
the  appellant  be  considered,  it  ought  to  be  rejected. 

Judgment  affirmed. 

W,  B.  and  G.  B.  Kinkead,  for  appellant. 

Huston  &  Mulligan,  for  appellees. 


James  C.  Brooks  v.  E.  F.  Frizby,  et  al. 

Real  Estate  Boundary — Evidence. 

Evidence  of  reputation  is  admissible  to  establish  an  ancient  comer 
or  boundary  but  it  is  not  evidence  of  reputation  for  a  witness  to  sar 
that  he  ascertained  from  others  that  a  certain  point  was  a  boundary. 
It  is  the  province  of  the  court  and  not  of  witnesses  to  weigh  the  eri- 
dence  and  draw  conclusions,  except  where  witnesses  testify  as  experts, 
when  they  may  sometimes  give  opinions  on  questions  of  fact 
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APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  7,  1877. 

Opinion  by  Judge  Cofer  : 

If  the  point  indicated  on  Heming's  map  as  Mann's  Lick  is  the 
point  called  for  by  that  name,  then  it  is  clear  that  the  patent  to 
Raquett  covers  the  land  in  litigation ;  and  on  the  other  hand,  if  there 
is  no  sufficient  evidence  of  the  identity  of  that  point  with  the  point 
called  for,  the  survey  has  not  been  located,  and  it  will  be  unnecessary 
to  consider  other  objections  urged  against  the  validity  of  the  appel- 
lant's paper  title. 

The  only  evidence  in  the  record  of  the  location  of  Mann's  Lick  is 
the  following:  Heming  made  a  map  of  what  he  designates  as 
Raquett's  patent  for  15,000  acres.  In  a  memorandum  indorsed  on 
the  margin  he  says :  "The  exact  point  of  Mann's  Lick  I  ascertained 
from  the  deposition  of  Elisha  Quertermous,  taken  in  1825,  with  the 
assistance  of  others  who  professed  to  know  the  house  and  house  well, 
as  points  of  reference  in  said  deposition."  The  map  and  memoran- 
dum were  made  part  of  his  deposition  and  were  not  excepted  to. 
There  having  been  no  exception,  the  evidence  must  be  considered, 
provided  it  would  have  been  competent  as  secondary  evidence  if  the 
proper  foundation  had  been  laid  for  that  purpose,  for  one  who  does 
not  except  to  that  character  of  evidence  waives  the  right  to  object  to 
it  at  the  trial  or  in  this  court.  If  it  had  been  excepted  to  and  ex- 
cluded it  might  have  been  made  competent.  But  if  it  is  of  such  a 
character  that  it  could  not  have  been  made  competent  as  secondary 
evidence,  then  it  may  be  objected  to  and  disregarded  at  any  stage  of 
the  proceeding. 

\\Tiatever  may  be  the  rule  in  England,  or  in  other  states  of  the 
Union,  it  must  be  regarded  as  settled  law  in  this  state  that  evidence 
of  reputation  is  admissible  to  establish  an  ancient  corner  or  boundary 
in  which  but  a  single  proprietor  is  interested.  Smith  v.  Nowells,  2 
Litt,  159;  Smith  v,  Prewit,  2  A.  K.  Marsh.  155. 

But  even  in  England,  or  in  those  American  states  in  which  the 
foregoing  rule  is  not  recognized,  evidence  of  reputation  is  admissible 
to  prove  an  ancient  boundary  when  many  persons  are  interested  in 
it,  and  it  thereby  becomes  a  question  of  common  or  general  interest 
to  many,  i  Greenleaf  on  Evidence,  §  555,  note.  We  are,  therefore, 
of  opinion  that  the  sworn  statement  of  Quertermous  as  to  the  situa- 
tion of  the  point  called  Mann's  Lick  would  have  been  admissible  as 
evidence  of  reputation,  if  it  had  been  shown  that  he  had  possessed 
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opportunity  to  know  its  location,  and  that  he  was  dead.  Neither  of 
these  facts  was  shown.  But  as  they  might  have  been  shown  if  the  evi- 
dence had  been  objected  to,  we  assume  that  they  exist,  and  that  it 
was  because  the  appellees  knew  it  that  they  did  not  except. 

But  even  this  assumption  does  not  render  the  evidence  admissible. 
Heming  does  not  say  that  Quertermous  said  that  Mann's  Lick  was  at 
the  point  indicated  on  his  map.  He  does  not  say  what  Quertermous 
said.  All  he  says  is  that  he  ascertained  the  exact  point  from  the 
deposition,  "with  the  assistance  of  others  who  professed  to  know  the 
house  and  house  well,  as  points  of  reference  in  said  deposition."  It 
is  as  if  he  had  said,  "from  what  Quertermous  swore,  and  what  I 
learned  from  others  who  professed  to  know  the  house  and  house 
well,  referred  to  in  the  deposition,  it  is  my  (pinion  that  Mann*s  Lick 
was  at  the  place  designated.'* 

It  may  be  that  on  the  facts  appearing  to  have  been  stated  by  Quer- 
termous, and  the  information  Heming  had  from  those  he  called  in  to 
assist  him,  his  conclusion  was  right.  But  it  is  the  province  of  the 
court  and  not  of  witnesses  to  weigh  the  evidence  and  draw  conclu- 
sions, except  when  witnesses  are  called  as  experts,  when  they  may 
sometimes  give  opinions  on  questions  of  fact. 

Having  failed  to  locate  Mann's  Lick,  and  consequently  to  show 
that  Raquett's  patent  covers  the  land,  it  must  be  adjudged  that  the 
appellant  has  failed  to  exhibit  a  paper  title.  That  the  locus  in  quo 
is  covered  by  the  patent  to  Joseph  Brooks,  and  that  the  appellees  arc 
vested  with  his  title  to  the  line  N.  3  V/2  W.,  is  conceded,  unless  the 
appellant  has  acquired  title  by  possession. 

It  is  not  claimed  that  he  entered  upon  his  purchase  from  Thatcher 
until  long  after  Mrs.  Standeford  entered  on  the  land  devised  to  her 
by  Squire  Brooks.  Mrs.  Standeford,  having  entered  with  title,  while 
the  appellant's  tract  was  unoccupied,  was  possessed  to  the  extent 
of  her  boundary,  and  his  subsequent  entry,  outside  of  the  interfer- 
ence, did  not  divest  her  possession.  And  as  she  never  had  an  actual 
inclosure  or  occupation  within  the  lap,  she  and  those  holding  under 
her  have  all  the  while  been  in  legal  possession  of  the  land  sued  for, 
and  the  judgment  must  be  affirmed, 

/.  F.  Bullitt,  Badger  &  Doll,  for  appellant. 

I.  &  J.  Caldwell,  Winston,  for  appellees. 
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Jacob  H.  Clemons  v.  Samuel  G.  Henry. 

idicial  Sale— Title  of  Purchaser. 

One  who  buys  real  estate  at  judicial  sale  where  the  court  ordering 
such  sale  has  jurisdiction  of  the  subject-matter  and  of  the  parties 
secures  a  good  title. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  7,  1877. 

Opinion  by  Judge  Pryor: 

In  the  case  of  CiviVs  Administrator  v,  CiviVs  Heirs,  the  court  ren- 
ering  the  judgment  had  jurisdiction  of  the  subject  matter  as  well  as 
he  parties  to  be  affected  by  it.  The  amendment  filed  in  that  case  in 
Jay,  1868,  sought  a  sale  of  the  real  estate  in  controversy  under  the 
)ro visions  of  Chap.  86,  Rev.  Stat.  Mrs.  Civil  had  become  the  guard- 
an  of  the  infants,  and  the  property,  as  appears  from  the  original  pe- 
ition,  being  indivisible,  she  concluded,  no  doubt  that  the  most  expe- 
iitious  way  of  obtaining  the  means  to  pay  creditors  was  to  proceed 
jnder  Chap.  86.  A  bond  was  executed  under  the  amended  pleading 
IS  required  by  law  in  the  sale  of  infant's  real  estate,  and  a  judgment 
directing  a  sale  entered.  No  process  having  been  served  on  the 
imended  pleading  the  court  below,  although  the  infants  were  before 
the  court  by  service  in  the  original  action,  determined  that  no  title 
passed  to  the  purchaser.  Whether  this  was  error  is  not  necessary  to 
be  decided.  An  amendment  was  subsequently  filed  making  the  wards 
the  infants,  co-plaintiffs  with  the  guardian,  and  another  judgment 
rendered  and  the  property  sold. 

Under  this  last  judgment  the  appellee  purchased,  and  we  think  ac- 
quired a  perfect  title.  So  far  as  appears  from  the  record  before  us 
there  was  a  substantial  compliance  with  the  statute.  The  bond  given 
by  the  guardian  was  to  enable  the  chancellor  to  render  such  a  judg- 
ment as  would  pass  the  title  to  the  purchaser.  No  sale  could  have 
been  made  without  such  bond,  and  after  its  execution  and  approval 
b\'  the  court  any  amendment  was  proper  to  cure  the  defects,  if  any 
in  the  proceeding,  and  secure  to  the  purchaser  the  title  of  the  infants. 
This  was  the  object  in  view.  For  this  purpose  the  bond  was  executed, 
and  although  the  first  sale  may  have  been  properly  disregarded,  the 
chancellor  having  approved  the  bond  given  in  that  case,  authorizing 
a  sale  and  securing  the  rights  of  the  infants,  had  full  power  to  permit 
such  amendments  as  were  necessary  to  a  compliance  with  the  provi- 
sions of  the  statute  authorizing  sales  of  infants'  real  estate. 
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Perceiving  no  error  in  the  record  to  the  prejudice  of  the  appellai^ 
the  judgment  below  is  affirmed. 
Elliott  &  Atchison,  for  appellant. 
Barr,  Goodloe  &  Humphrey,  for  appellee. 


John  J.  Neely  v.  W.  S.  Henson,  et  al. 

Landlord  and  Tenant-^Landlord's  Lien  on  Crop— Waiver. 

A  landlord  has  a  lien  on  his  tenant's  crop,  and  an  attempt  by  cc&| 
tract  to  secure  a  lien  on  a  horse  is  not  a  waiver  of  the  statutory  lieiL 

Lien  of  Landlord. 

The  fact  that  a  landlord  has  contracted  for  additional  security  is  tm 
enough  to  show  that  he  intended  to  waive  a  lien  given  to  him  by  the 
statute. 

APPEAL  FROM  CUMBERLAND  CIRCUIT  COURT. 

June  7,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant  rented  land  to  W.  S.  Henson  to  be  cultivated  in  to- 
bacco, the  rent  to  be  paid  in  improvements.  He  also  rented  to  W.  S. 
and  Alfred  Henson  land  to  be  cultivated  in  corn,  the  rent  to  be  paid 
out  of  the  crop.  By  an  agreement  between  the  Hensons,  they  culti- 
vated the  tobacco  land  together,  and  were  to  divide  the  crop  between 
them.  After  the  renting,  W.  S.  Henson,  having  no  horse  to  cultivate 
the  crop,  purchased  one  of  the  appellant  at  the  price  of  $75,  for 
which  he  executed  his  note,  stipulating  that  the  horse  should  be  in 
lien  for  the  price. 

The  horse  not  having  been  paid  for  the  appellant  brought  this  suit 
claiming  a  lien  on  the  entire  crop  of  corn  and  tobacco  for  the  price 
of  the  horse,  and  sued  put  an  attachment  which  he  caused  to  be  lev- 
ied on  the  corn  and  tobacco  still  on  the  rented  premises.  He  did  net 
make  Alfred  Henson  a  party,  but  upon  his  own  petition  he  was  made 
a  party  defendant  as  claimant  of  one-half  of  the  com  and  tobacco. 
Baker  &  Bro.  also  filed  a  petition  and  were  made  parties  as  claimants 
of  the  other  half  of  the  tobacco  under  a  mortgage  from  W.  S.  Hen- 
son. The  appellant  also  claimed  a  lien  for  the  amount  of  an  account 
exhibited  against  W.  S.  Henson,  and  for  the  amount  of  a  note  on 
which  he  was  said  Henson's  surety.  But  neither  alleged  that  he  had 
paid  the  note  nor  made  the  holders  a  party  to  the  suit. 

The  lien  asserted  is  claimed  under  Sec.  5,  Art.  4,  Chap.  66,  Gen. 
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tat.,  which  reads  as  follows:  "Property  exempt  from  execution 
lall  also  be  exempt  from  distress  or  attachment  for  rent,  except  for 
loney  or  property  furnished  the  tenant  by  the  landlord  for  the  pur- 
ose  of  enabling  the  tenant  to  subsist,  or  to  raise  his  crop,  for  which 
le  landlord  shall  have  a  lien  on  the  whole  crop  raised  on  the  leased 
r  rented  premises." 

The  evidence  shows  that  the  horse  was  sold  to  Henson  to  enable 
im  to  raise  his  crop,  and  the  appellant  has  a  lien  on  the  crop,  unless 
le  fact  that  he  attempted,  by  contract,  to  secure  a  lien  on  the  horse 
ras  of  itself  a  waiver  of  the  lien  given  by  the  statute.  The  evidence 
hows  that  the  parties  attempted  by  contract  to  create  a  lien  on  the 
iorse,  and  although  they  could  not  do  so  in  that  form,  so  as  to  affect 
hird  persons,  the  agreement  was  good  between  the  parties,  and  ap- 
«llees'  counsel  contends  that  having  taken  other  security,  that  pro- 
ided  by  law  was  thereby  waived. 

A  mere  equitable  lien,  such,  for  instance,  as  a  vendor  who  has  re- 
atned  no  express  lien  has  for  unpaid  purchase  money,  may  be  waived 
)}•  taking  other  security.  Clark  v.  Hunt,  3  J.  J.  Marsh.  554.  But 
he  simple  fact  that  a  person  has  contracted  for  additional  security 
s  not  enough  to  show  that  he  intended  to  waive  a  Hen  given  to  him 
t)y  the  statute.  It  is  the  constant  practice  of  landlords  to  take  per- 
Jonal  security  for  rent,  but  they  do  not  thereby  waive  the  lien  given 
to  them  by  statute ;  and  we  see  no  reason  for  holding  that  the  appel- 
lant has  waived  the  statutory  lien,  which  would  not  apply  equally  to 
a  landlord  taking  security  for  rent. 

The  evidence  shows  that  the  appellant  was  cognizant  of  the  con- 
tract between  W.  S.  and  Alfred  Henson  to  cultivate  the  tobacco  land 
together,  and  we  are  of  the  opinion  that  he  has  no  lien  on  the  latter's 
interest  in  the  crop  of  com  and  tobacco ;  nor  does  the  evidence  estab- 
lish his  right  to  a  lien  on  either  for  the  account  set  up  in  the  second 
paragraph  of  the  petition. 

Not  having  paid  the  note  on  which  he  was  surety  he  had  no  cause 
of  action  against  Henson  on  that  account.  Bakers  did  not  exhibit 
their  mortgage  and  so  failed  to  manifest  any  interest  in  the  tobacco ; 
and  if  they  had  exhibited  it  their  lien  would  have  been  subordinate 
to  that  of  the  appellant. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Scott  Walker,  for  appellant.    Sandige  and  Allen,  for  appellees. 
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Benson  Ormsby,  et  al.^  v,  M.  L.  Civil. 

VORINDA  McGeEHEE,  ET  AL.,  V.  SaME. 

Conveyances — Liens — EstoppeL 

Where  one  about  to  receive  a  conveyance  of  real  estate  does  not  dis- 
close that  fact,  but  makes  inquiry  as  to  liens  of  one  holding  a  lien, 
such  lienholder  is  not  bound  to  disclose  the  existence  of  the  lien,  bat 
where  such  inquiry  is  made  by  one  who  informs  the  lienholder  tbat 
the  object  of  his  inquiry  is  to  find  out  whether  the  land  was  incniB- 
bered,  in  order  to  decide  whether  he  would  buy  it  or  could  safely  a^ 
cept  it  as  a  security,  the  lienholder  is  bound  to  disclose  the  existence  of 
his  lien,  or  he  will  be  estopped  thereafter  from  asserting  such  lien. 

APPTOATi  FROM  LOUISVILLE  CHANCERY  COURT. 

June  8,  1877. 

Opinion  by  Judge  Cofer  : 

Calvert's  statement  that  Ormsby  assigned  the  note  to  Mrs.  Civil 
in  consideration  of  the  transfer  of  sixty-five  shares  of  stock,  and  that 
the  transfer  was  made  oHj  the  day  of  the  date  of  the  note,  is,  in  our 
opinion,  true.  In  these  statements  he  stands  uncontradicted.  He  is 
no  doubt  mistaken  when  he  says  he  sent  the  note  to  her  by  mail  on 
the  day  it  was  executed  and  assigned,  but  that  circumstance  is  not 
sufficient  to  discredit  him  as  a  witness.  Unless  that  be  done  we 
must  find  as  an  established  fact  that  the  transfer  was  made  as  stated. 

It  is  true  Mrs.  Civil  might  have  testified  as  to  the  time  when  she 
received  the  note,  and  that  she  had  the  stock  which  Calvert  says  he 
transferred  for  her  to  Ormsby  for  the  note.  But  her  failure  to  tes- 
tify as  to  these  facts  is  not  verj'  material,  as  she  made  out  her  case 
on  this  point  by  the  testimony  of  Calvert.  As  long  as  he  was  uncon- 
tradicted she  had  a  prima  facie  case  without  testifying  herself,  unless 
Calvert  is  to  be  discredited  because  she  did  not  testify,  w^hich  will  not 
be  contended  for. 

The  assignment  of  the  note  without  recourse  is  a  circumstance 
rather  in  her  favor  than  against  her.  It  was  natural  that  Onnsby 
should  not  desire  to  become  liable  on  his  assignment.  But  if.  as 
claimed  by  Ormsby,  the  note  was  paid  off  by  Calvert  and  taken  up, 
and  he  afterward  wrote  the  assignment  for  the  purpose  of  again  put- 
ting it  into  circulation  and  thereby  to  commit  a  fraud,  it  is  hardly 
probable  that  he  would  have  been  mindful  to  protect  Onnsby  by  an 
assignment  without  recourse.  The  same  may  be  said  of  the  paper 
dated  August  20,  1872. 

July  6,  of  that  year,  Calvert  reconveyed  the  land  to  Ormsby  and 
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eceived  payment  in  full.  The  note  held  by  Mrs.  Civil  was  a  lien  on 
le  land,  and  Ormsby  having  paid  Calvert  in  full  for  it,  in  case  he 
liled  to  pay  the  note  the  lien  would  be  enforced  against  the  land,  and 
)nnsby  would  be  loser  to  that  extent,  and  hence  it  was  proper  that 
e  should  be  indemnified.  But  if,  as  Ormsby  claims,  the  note  had 
een  paid  off,  and  the  assignment  afterwards  filled  up  by  Calvert, 
)rmsby  would  not  have  accepted  the  indemnity  receipted  for  in  that 
aper. 

That  he  did  accept  it  is  conclusive  against  him  that  he  assigned 
he  note,  and  that  it  was  never  paid  as  he  now  claims.  It  is  true  that 
ransaction  was  after  the  execution  of  the  mortgage  to  Mrs.  McGee- 
lee,  and  is  therefore  not  evidence  against  her,  but  it  overthrows  the 
vhole  theory  of  Ormsby's  defense,  and  deprives  her  of  any  aid  from 
hat  source  to  make  out  her  case.  The  theory  that  the  note  was  paid 
)ff  and  afterwards  assigned  by  Calvert  is  unsustained  by  evidence. 
It  rests  wholly  upon  the  answer  of  Ormsby,  and  as  he  is  contradicted 
)y  that  writing  there  remains  nothing  to  uphold  the  claim  that  the 
note  was  paid  off.  It  also  shows  that  neither  Calvert  nor  Ormsby 
regarded  the  reconveyance  as  canceling  the  note. 

That  the  reconveyance  canceled  the  lien  as  against  Mrs.  Civil  can- 
not be  maintained.  She  was  not  a  party  to  that  transaction,  and  the 
fact  that  Calvert  may  have  been  her  agent  cannot  affect  her  rights, 
without  evidence  showing  that  he  was  specially  authorized  to  release 
her  lien  in  his  own  favor.  Ormsby,  as  we  have  already  decided,  having 
transferred  the  note  to  her  before  the  reconveyance,  could  not  set  up 
that  conveyance  against  her.  As  between  them  the  lien  was  cer- 
tainly enforcible.  It  was  evidenced  by  the  deed  of  record  when  Mrs. 
McGeehee  took  her  mortgage,  and  must  prevail  over  it.  The  bad 
faith  of  Calvert  or  of  Ormsby,  if  any,  cannot  prejudice  Mrs.  Civil, 
who,  so  far  as  the  record  shows,  is  as  free  from  blame  as  Mrs.  Mc- 
Geehee. So  far  as  Mrs.  Civil  is  concerned  she  stands  precisely  as 
she  would  have  stood,  if,  instead  of  conveying  the  land  back  to 
Ormsby,  Calvert  had  conveyed  it  to  a  third  person,  who  had  mort- 
gaged it  to  Mrs.  McGeehee. 

That  Calvert  told  Sherley  that  he  had  reconveyed  the  land,  and 
failed  to  tell  him  that  Mrs.  Civil  held  the  note  or  that  the  lien  was 
not  discharged,  does  not  affect  the  question,  even  if  it  be  conceded 
that  he  was  her  agent,  and  she  is  bound  by  his  reply  to  Sherley  as 
though  she  had  made  it  herself.  Sherley  did  not  disclose  his  object 
in  making  the  inquiry,  and  if  he  had  made  that  inquiry  of  Mrs.  Civil 
and  she  had  not  known  all  the  facts  known  to  Calvert,  she  would  not 
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be  estopped  to  assert  her  lien  against  Mrs.  McGeehee.  What  Czl 
vert  told  him  was  a  full  answer  to  his  question,  and  was  true. 

If  he  had  disclosed  the  object  of  his  inquiry,  then  it  would  hzt 
been  Calvert's  duty  to  disclose  the  existence  of  the  lien.  But  as  hi 
was  not  informed  that  the  object  of  the  inquiry  was  to  ascertain 
whether  the  land  was  incumbered  in  order  to  decide  whether  it  conl^ 
be  safely  accepted  as  a  security,  the  answer  made  by  Calvert  woul^ 
not  estop  him,  and  a  fortiori  cannot  estop  Mrs.  Civil. 

Judgment  affirmed. 

Ham  Pope,  for  OYmsby,  et  aL 

/.  B,  Kinkead,  for  Mrs,  McGeehee,  et  al. 

Barr,  Goodloe  &  Humphrey,  for  appellee. 


John  Fichtner  v.  J.  F.  Griffin  &  Son. 

Attachment — Affidavit. 

To  authorize  the  Issuance  of  a  writ  of  attachment,  the  aiBdavii  upon 
which  it  is  based  must  charge  fraud,  and  aver  that  the  affiant  belieTes 
the  charge  to  be  true. 

Elxecution  Levied — Lien  of  Execution — Attachment  Lien. 

Where  before  the  issuing  of  an  attachment  the  property  sought  to 
be  attached  had  been  levied  upon  by  a  proper  officer  pursuant  to  a 
Judgment  and  execution,  such  levy  created  a  lien  superior  to  tluit 
sought  to  be  created  by  the  attachment,  and  the  validity  of  such  at- 
tachment may  be  brought  in  question  by  the  execution  creditor. 

APPEAL  PROM  JEFFERSON  COURT  OF  COBfMON  PLEAS. 

June  8,  1877. 

Opinion  by  Jltdge  Pryor: 

In  the  case  of  Jenkins  v.  Jackson,  Loving  &  Co.,  reported  in  8 
Bush  373,  this  court  in  construing  the  act  of  March  15,  1870,  ad- 
judged that  an  estate  subject  to  an  ordinary  execution  could  not  be 
levied  on  and  sold  under  an  attachment  by  reasons  of  the  provisions 
of  that  act,  that  it  contemplated  no  other  proceeding  than  to  sub- 
ject the  equitable  estate  of  the  debtor,  etc. 

As  to  the  second  ground  of  attachment,  the  statement  is  that  the 
appellant  believes  that  the  debtor  is  about  to  make  a  fraudulent  dis- 
position of  his  property,  and  the  affidavit  annexed  to  it  is  to  the  ef- 
fect that  the  affiant  believes  his  belief  to  be  true.  Such  an  allegation 
will  not  sustain  an  attachment  or  authorize  such  a  proceeding.   See 
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^illxams  v.  Martin,  1  Met.  42.  There  must  be  a  direct  charge  of 
le  fraud  and  an  affidavit  that  the  affiant  believes  the  charge  to  be 
Tie. 

Section  257  of  the  Code  provides  that  any  person  may,  before  the 
Je  of  the  attached  property  or  before  the  payment  to  the  plaintiff, 
resent  his  petition  disputing  the  validity  of  the  attachment  or  stat- 
ig  his  claim,  etc.  In  this  case  an  execution  had  been  levied  by  a 
roper  officer  on  the  property  in  question  during  the  pendency  of 
Dpellant's  action.  This  levy  created  a  lien  superior  to  that  of  the 
^pellant,  in  the  event  the  attachment  was  improperly  issued  or 
lould  not  have  been  sustained.  The  validity  of  the  attachment  was 
rought  in  question  by  the  execution  creditor  under  the  provision  of 
le  Code  already  referred  to,  and  there  being  no  ground  for  the  at- 
ichment  the  court  very  properly  adjudged* the  property  liable  to  pay 
ppellees*  debt. 

The  execution  of  the  appellee  was  issued  on  a  judgment  obtained 
eiore  a  justice  of  the  peace.  Justices  have  no  stated  terms  in  the 
it}-  of  Louisville  and  the  party  warranted  is  summoned  to  appear  on 

day  fixed  by  the  return,  at  least.  In  this  case  it  appears  that  the 
ebtcr  in  the  execution  was  summoned  to  appear  and  a  day  fixed 
Dr  trial  by  the  officer  serving  the  summons.  There  was  no  defense 
lade,  and  this  court  will  not,  on  such  a  service,  determine  that  the 
adgment  is  void.  We  see  no  error  in  the  judgment  rendered,  and 
fie  same  is  now  affirmed, 

T.  B,  Fairleigh,  for  appellant.     G.  B.  Eastin,  for  appellees. 


Robert  Shipp  v.  Commonwealth. 

Criminal  Law — Homicide — Admissibility  of  Evidence. 

When  an  accused  is  on  trial  for  murder  an  indictment  against  him 
for  carrying  concealed  a  deadly  weapon  is  not  admissible  in  evidence 
against  him,  and  even  if  it  were  competent  evidence  for  any  purpose  it 
should  have  been  proved  by  the  record  and  not  by  verbal  testimony. 

Zompetency  of  Witness. 

Where  two  persons  are  jointly  Indicted  for  the  same  offense  the  stat- 
ute provides  that  each  shall  be  a  competent  witness  for  the  other  un- 
less the  indictment  charges  a  conspiracy. 

Code  of  1877— Practice. 

A  criminal  trial  held  after  January  1,  1877,  should  have  been  con- 
ducted in  all  respects  according  to  the  provisions  of  the  Code  of  1877, 
notwithstanding  jthe  offense  may  have  been  committed  prior  to  that 
time. 


464  Kentucky  Opinions.  fjui^ 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

June  9,  1877. 

Opinion  by  Judge  Cofer  : 

At  the  June  term,  1875,  ^^  the  Marion  Circuit  Court,  the  app^ 
lant  and  his  brother,  J.  A.  Shipp,  were  jointly  indicted  for  the  muj 
der  of  Benoni  O.  Rodgers.  The  venue  was  changed  to  Washing 
ton  county.  They  demanded  separate  trials.  The  appellant  w^ 
tried  first,  and  at  the  March  term,  1877,  was  found  g^uilty  and  sei 
tenced  to  confinement  in  the  penitentiary  for  life.  From  that  jud^ 
ment  he  prosecutes  this  appeal.  The  errors  complained  of  will  b 
stated  and  disposed  of  seriatim. 

The  commonwealth  proved  by  a  witness  that  J.  A.  Shipp  was  id 
dieted  in  the  Marion  Circuit  Court,  and  then  read  to  the  jury  a| 
indictment  against  "Sheck"  Shipp  for  carrying  concealed  a  deadlj 
weapon. 

If  the  indictment  was  competent  evidence  it  should  have  beq 
proved  by  the  record,  and  not  by  verbal  testimony.  We  assunifl 
though  there  is  no  evidence  of  the  fact  in  this  record,  that  the  m 
dictment  was  against  J.  A.  Shipp  by  the  name  of  Sheck  Shipp,  bal 
we  are  unable  to  perceive  any  ground  upon  which  it  could  have  becJ 
competent  evidence  against  the  appellant,  and  none  is  suggested  b^^ 
counsel. 

After  the  commonwealth's  attorney  had  announced  that  he  wai 
through  with  the  evidence  for  the  commonwealth,  and  the  counsel 
for  the  appellant  had  stated  his  defense  to  the  jur>%  the  common- 
wealth was  allowed  to  introduce  and  examine  a  witness-in-chief.  In 
this  we  perceive  no  error.  The  appellant  had  not  commenced  his 
evidence  and  cannot  have  been  prejudiced  by  the  action  of  the  court 
But  nearly  all  of  the  testimony  of  that  witness  was  incompetent 
He  testified  that  he  was  a  practicing  attorney ;  that  in  the  afternooc 
of  the  day  on  which  Rodgers  was  killed  a  man  who  called  himself 
Shipp  came  into  his  office  to  employ  him  to  defend  him ;  that  he 
seemed  conscious  of  the  existence  of  the  indictment,  and  to  be  under 
the  impression  that  old  man  Rodgers  (the  deceased)  had  indicted 
him ;  that  he  (witness)  went  with  him  to  the  clerk's  office  and  showed 
him  there  was  but  one  witness's  name  to  the  indictment,  and  that 
was  Rodgers's  son's  name. 

That  the  witness  saw  J.  A.  Shipp  in  Lebanon  on  the  day  on  which 
the  homicide  was  committed  was  competent  evidence,  but  evenlhin^ 
else  stated  by  the  witness  was  incompetent.    That  J.  A.  Shipp  wa> 
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iicted  for  carrying  concealed  a  deadly  weapon,  and  desired  an 
omey  to  defend  him,  could  not  possibly  illustrate  the  questions 
ing  tried,  and  the  evidence  of  these  facts  should  not  have  been 
mitted. 

The  appellant  offered  J.  A.  Shipp  as  a  witness  m  his  behalf,  but 
I  objection  by  the  commonwealth  to  his  competency  he  was  not 
miitted  to  testify.  This  was  error.  Section  i,  of  the  Criminal 
)de  of  1877,  provides :  "That  the  provisions  of  this  act  shall  rega- 
le the  proceedings  in  all  prosecutions  and  penal  actions  in  all  the 
jurts  of  the  commonwealth,  from  and  after  the  first  day  of  Janu- 
y.  1877." 
The  trial  having  taken  place  after  the  first  day  of  January,  1877, 

should  have  been  conducted  in  all  respects  according  to  the  pro- 
isions  of  the  present  Code,  Sec.  234  of  which  reads  as  follows: 
[f  two  or  more  persons  be  jointly  indicted  for  the  same  offense, 
ich  shall  be  a  competent  witness  for  the  others,  unless  the  indict- 
lent  charges  a  conspiracy."  The  indictment  did  not  charge  a  con- 
}iracy,  and  J.  A.  Shipp  was  therefore  a  competent  witness. 

Section  2  of  the  Code  relates  only  to  the  validity  of  indictments 
nd  proceedings  pending  when  the  Code  went  into  effect,  and  does 
ot  relate  to  mere  matters  of  practice.  The  word  "proceedings" 
1  that  action  refers  to  the  foundation  of  the  prosecution,  that  is, 
lat  which  stands  in  the  place  of  an  indictment,  as  a  warrant,  or 

petition  in  a  penal  action. 

We  entertain  some  doubt  whether  the  second  instruction  may  not 
•c  susceptible  of  a  construction  which  would  be  prejudicial  to  the 
ights  of  the  appellant.  The  jury  may  have  understood  the  court 
0  mean  that  if  he  was  voluntarily  present  when  Rodgers  was  killed 
md  did  any  act,  which  in  fact  aided  his  brother  in  committing  the 
lomicide,  he  was  guilty  whether  or  not  the  act  was  prompted  by  an 
ivil  mind,  or  was  intended  to  aid  in  the  accomplishment  of  the 
)ffense.  The  instruction  would  be  free  from  the  objection  if  in- 
stead of  the  words  "or  render  any  assistance  whatever  to  the  perpe- 
Tator'*  it  had  read  "or  render  any  assistance  whatever  with  the  in- 
tent to  aid  the  perpetrator  in  the  commission  of  the  offense." 

Instructions  Nos.  6  and  7,  asked  by  the  appellant,  were  properly 
refused.  No.  6  would  have  been  misleading.  It  isolated  the  appel- 
lant's presence  and  approval  of  the  killing  from  all  the  other  facts 
in  the  case,  and  told  the  jury  that  these  were  not  sufficient  to  con- 
stitute guilt.    No.  4  given  for  the  defense  is  in  substance  the  same 
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as  No.  7,  and  it  was  not  only  unnecessary,  but  it  would  have  bcc 
improper  to  repeat  what  had  already  been  given. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cans 
remanded  for  a  new  trial  upon  principles  not  inconsistent  with  thi 
opinion. 

Russell  &  Arritt,  Belden  &  Shuck,  for  appellant 

Moss,  for  appellee. 


George  Bissett,  Trustee,  v.  William  Johnson,  et  Ax- 
Attorney's  Fees — Suit  on  Bond. ' 

Where  obligors  agree  that  in  case  the  holder  of  a  bond  or  coupa 
resorts  to  legal  proceedings  for  the  collection  thereof  after  the  sun 
became  due,  said  holder  shall  recover  reasonable  attorney's  fees  foi 
the  collection,  such  obligors  are  liable  for  such  fees,  and  the  holdei 
may  collect  them  in  addition  to  the  principal  and  interest  due  on  sad 
bond. 

APPEAL  FROM  LOUISVIIX,E  CHANCERY  COURT. 

June  9,  1877. 

Opinion  by  Judge  Pryor  : 

There  is  no  distinction  between  this  case  and  that  of  Gaar  v. 
Louisville  Banking  Co.,  reported  in  ii  Bush  i8o.    In  the  latter  case 
the  obligors  agreed  to  pay  a  reasonable  attorney's  fee  to  any  holder 
of  the  bill,  and  in  this  case  the  obligors  agree  that  in  case  the  holder 
or  holders  of  any  of  said  bonds  or  coupons  or  said  trustee  reson  to 
legal  proceedings  for  the  collection  thereof,  or  any  of  them,  after 
the  same  shall  become  due  and  payable,  he  or  they  or  said  trustees 
shall  recover,  in  addition  to  the  principal,  interest  and  ordinary 
costs,  reasonable  attorney's  fee  for  the  collection,  etc.     The  bonds 
were  created  for  the  loan  of  money,  and  the  holders  of  the  paper 
insist  that  thy  can  recover  on  the  attorney's  fee  because  the  mortgage 
to  secure  the  paper  authorized  the  trustee  to  institute  the  action  at 
their  instance.     The  right  of  action  was  in  the  holders  of  the  bonds 
as  well  as  the  trustee,  and  the  promise  to  pay  an  attorney's  fee 
made  directly  to  them.    That  an  ordinary  trustee  is  entitled  to  com- 
pensation as  well  as  an  allowance  for  all  necessary  legal  services  j 
required  to  be  rendered  in  relation  to  the  trust  cannot  be  denied, 
but  when  a  party  intervenes,  as  in  this  case,  as  trustee,  and  loans 
the  money  himself,  or  undertakes  to  procure  the  loan  from  others  j 
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pon  the  agreement  to  pay  a  penalty  in  the  nature  of  an  attorney's 
ee,  neither  the  trustee  nor  the  holder  occupies  any  better  attitude 
lan  if  no  trust  had  been  created.  To  decide  otherwise  would  be 
5  disregard  the  principle  recognized  by  the  court  on  the  subject. 

It  is  in  fact  a  mere  evasion  of  the  law.  Bissett  &  Co.  either  loaned 
[lis  money  or  they  borrowed  it  for  Johnson  upon  the  agreement  to 
ay  the  attorney's  fee.  If  the  appellant  has  incurred  a  liability  by 
greeing  to  pay  an  attorney's  fee  the  court  will  not  hesitate  upon 
is  application  to  indemnify  him  out  of  the  sums  of  money  to  which 
bese  parties  are  legally  entitled. 

The  judgment  below  is  afHirnved, 

Barr,  Goodloe  &  Humphrey,  for  appellant. 


David  Adkins  v.  Commonwealth. 


H_; 


riminal  Law — Evidence  of  Conversations. 

The  evidence  of  a  witness  who  details  all  of  a  conversation  which 
he  can  recollect,  is  admissible,  and  while  the  adversary  is  entitled  to 
prove  all  of  such  conversation,  his  inability  or  failure  to  do  so  will  not 
render  the  part  given  inadmissible. 

If  order — ^Manslaughter — Instruction. 

Where  one  is  on  trial  for  murder  by  stabbing  another  and  no  witness 
saw  the  stabbing,  it  is  not  impossible  that  there  may  have  been  a  re- 
encounter,  and  that  something  may  have  occurred  which  would  reduce 
the  grade  of  the  crime  from  murder  to  manslaughter,  and  if  there  is 
any  evidence  tending  to  show  this  the  accused  has  a  right  to  have 
the  jury  Instructed  as  to  the  law  of  manslaughter. 

APPEAL  FROM  KNOX  CIRCUIT  COURT. 

June  11,  1877. 

Opinion  by  Judge  Cofer  : 

That  the  witness,  Wyatt,  could  not  remember  all  the  conversation 
that  occurred  between  the  appellant  and  Fox,  furnishes  no  suffi- 
cient reason  for  excluding  that  part  he  could  recollect.  The  rule 
that  when  one  part  of  a  conversation  is  proved  by  one  party  the 
other  has  a  right  to  have  the  whole  of  that  particular  conversation 
brought  out,  has  no  application  to  a  case  like  this,  in  which  the  wit- 
ness is  unable  to  recollect  all.  The  appellant  had  a  right  to  give 
the  residue  of  the  conversation  in  evidence,  but  his  misfortune  was 
that  he  had  no  witness  who  could  prove  it. 
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Cooper,  Reed  and  Bowling  all  spoke  of  declarations  of  the  ap- 
pellant respecting  the  deceased.  He  did  not  mention  her  name  ii 
the  threat  proved  by  Cooper,  but  she  had  been  in  conversation  witi 
Cooper  at  the  mill,  and  appellant  asked  what  she  wanted,  and  in 
response  to  the  answer  of  the  witness  he  said  some  people  wantd 
their  throats  cut,  and  that  he  was  going  to  make  a  settlement  with 
some  of  them,  and  when  he  did  it  would  be  a  final  settlement. 

Reed  said  he  and  the  appellant  were  talking  of  the  deceased  when 
the  declaration  sworn  to  by  him  was  made.  The  same  is  true  of 
Bowling.  That  Bowling  was  appellant's  witness  and  made  the 
statement  on  cross-examination  after  the  commonwealth  had  dosed 
its  evidence  made  no  difference.  The  commonwealth  had  closed 
its  evidence  and  could  not  have  introduced  witnesses  in  chief,  hut 
the  witness  having  been  introduced  by  the  defense  it  was  no  viola- 
tion of  the  rules  of  practice  to  allow  him  to  be  interrogated  in  refer- 
ence to  threats  of  the  appellant  against  the  deceased. 

But  the  court  erred  in  refusing  to  instruct  the  jury  in  respect  to 
the  law  of  manslaughter.    No  witness  saw  the  deceased  stabbed,  and 
therefore  no  one  knows  the  circumstances  immediately  attending  the 
homicide.    It  is  not  possible  that  there  may  have  been  a  re-encoun- 
ter between  the  deceased  and  the  slayer,  and  it  is  therefore  not  iir- 
possible  that  something  may  have  occurred  which  would  reduce  the 
grade  of  the  crime  from  murder  to  manslaughter,  or  even  have  ren- 
dered the  killing  excusable  self-defense.    There  was  evidence  oflfered 
by  the  commonwealth  conducing  to  prove  that  the  appellant's  lip 
was  bruised,  and  that  fact  seems  to  have  been  relied  upon  to  prove 
that  he  killed  the  deceased.    It  was  a  circumstance  proper  to  be  con- 
sidered by  the  jury.     But  they  should  have  been  left  at  liberty  to 
construe  it  in  his  favor  as  well  as  to  construe  it  against  him.   WTiat- 
ever  may  be  the  true  rule  when  there  is  no  eye-witness  of  a  homicide 
and  no  evidence  at  all  of  a  re-encounter  between  the  deceased  and 
the  slayer,  there  can,  we  think,  be  no  doubt  when  there  are  evidences, 
however  slight,  of  such  a  rencounter,  the  accused  has  a  right  to 
have  the  jury  instructed  as  to  the  law  of  manslaughter  and  of  sch- 
defense. 

The  rule  that,  when  the  commonwealth  has  proved  a  homicl^^^ 
committed  with  a  deadly  weapon,  the  law  presumes  the  perpetrator 
guilty  of  murder,  is  about  exploded.  The  more  humane  and  ntionai 
doctrine  is  that  th^  jury  shall  be  left  to  decide  upon  all  the  facts 
and  circumstances  whether  a  crime  has  been  committed,  and  if  so 
what  its  g^ade  is.     In  all  such  cases  either  the  court  or  the  jun* 
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mst  decide  the  question,  whether  there  was  malice  in  the  perpe- 
rator  or  not  Malice  is  to  be  found,  like  other  facts,  upon  the  evi- 
ence  whether  it  be  direct  and  positive,  or  only  circumstantial.  If 
be  evidence  be  direct  and  positive  no  court  ever  thought  of  assum- 
ig  that  the  act  was  done  of  malice,  however  conclusive  the  facts 
aight  appear  to  be.  The  rule  is  to  leave  the  question  of  malice  or 
10  malice  to  the  jury,  and  the  practice  of  instructing  the  jury  that 
he  law  presumes  malice  from  proof  of  a  homicide  with  a  deadly 
weapon,  is  beginning  to  be  doubted  by  some  of  the  ablest  and  most 
earned  lawyers  of  the  age.  This  presumption  was  never  regarded 
15  conclusive  or  as  binding  the  conscience  of  the  jury,  and  hence  to 
i<5ume,  when  the  circumstances  attending  a  homicide  with  weapons 
ire  unknown,  that  it  was  murder,  is  to  place  the  accused  in  such 
rases  in  a  more  unfavorable  position  than  if  the  circumstances  were 
jFoven  to  have  been  of  the  most  aggravated  character. 

When  the  circumstances  attending  a  homicide  are  unknown  it 
r.ay  well  be  doubted  whether  the  accused  may  not  demand  to  have 
the  jury  instructed  in  the  law  of  manslaughter  and  of  self-defense, 
whether  there  is  evidence  conducing  to  show  that  there  had  been  a 
re-encounter  between  the  deceased  and  the  slayer  or  not.  But  we 
are  well  satisfied  that  when  there  is  any  evidence,  however  slight, 
of  a  re-encounter,  the  jury  should  be  left  to  decide  whether  the 
killing  was  murder,  manslaughter  or  excusable  self-defense. 

The  second  instruction  asked  for  the  appellant  was  properly  re- 
fused. Brady  v,  Commonivealth,  ii  Bush  282.  We  incline  to  the 
opinion  that  every  attempt  to  define  a  reasonable  doubt  is  rather  cal- 
culated to  confuse  than  to  enlighten  the  jury.  And  while  we  are 
n-.t  certain  that  the  definition  attempted  in  this  case  is  not  correct, 
we  are  by  no  means  confident  that  it  may  not  have  misled  the  jury. 
Ir  ^eerns  to  this  court  that  the  better  practice  is  to  follow  as  nearly 
as  practicable  the  language  of  the  Criminal  Code,  which  is  certainly 
as  intelligible  and  as  easily  comprehended  as  the  definition  given 
in  this  case.    Mickey  v,  Commonzivalth,  9  Bush  593. 

Judgment  rez*ersed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

John  Smith,  for  appellant.    T,  E.  Moss,  for  appellee. 


Robert  Shanklin,  et  al.,  v.  R.  Harshfield,  et  al. 

Gnardian  and  Ward — Ward  Has  No  Preference  Over  Other  Creditors. 
Where  a  guardian  conyerts  the  money  of  his  wards  to  his  own  use, 
such  wards  have  no  preference  over  other  creditors  in  the  collection 
of  their  claims  out  of  the  property  of  such  guardian. 
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Settlement  of  an  Estate  Under  a  Deed  of  Trust. 

In  the  settlement  of  an  estate  under  a  deed  of  trust  for  the  payment 
of  debts,  where  some  claims  of  creditors  are  older  and  some  younger 
than  the  homestead  exemption  law,  there  should  be  a  pro  rata  dlstribQ- 
tion  of  all  the  debtor's  estate,  except  the  homestead,  amons  all  the 
creditors,  and  if  this  fails  to  satisfy  all  the  debts,  those  whoae  debts 
are  older  than  such  homestead  laws  are  entitled  to  have  a  sale  of  the 
homestead  in  satisfaction  of  the  balance  due  them. 

APPEAL  FROM  BULLrITT  CIRCUIT  COURT. 

June  12,  1877. 

Opinion  by  Judge  Elliott: 

This  was  an  action  brought  by  the  appellants  to  set  aside  a  deed 
made  by  their  mother,  Cordelia  Shanklin,  to  W.  A.  Nally,  of  all  her 
property,  real  and  personal,  in  trust  for  the  payment  of  Cordelia's 
debts. 

Appellees,  Harshfield  and  Christ,  w^re  made  defendants,  and  on 
the  part  of  appellants  it  is  claimed  that  their  mother  was  indebted  to 
them  in  the  sum  of  over  nine  hundred  dollars  for  estate  received 
by  her,  first  as  administratrix  of  their  father's  estate,  and  afterwards 
held  as  their  guardian,  and  that  therefore  they  have  a  right  to  be 
paid  in  full  out  of  their  mother's  estate  in  preference  to  the  other 
creditors,  and  that  the  trust  deed  of  their  mother  is  an  attempt  on  her 
part  to  make  appellants  share  equal  with  her  other  creditors,  and 
therefore  void. 

We  fail  to  perceive  the  ground  of  appellants'  preference  in  this 
case.  It  is  true  that  in  the  settlement  of  a  dead  man's  estate  debts 
due  in  his  fiduciary  capacity,  such  as  guardian,  etc.,  have  a  pref- 
erence, but  the  appellants  have  no  such  case.  Their  debtor  is  living, 
and  without  estate  sufficient  to  pay  her  debts,  and,  to  give  her 
creditors  an  equal  chance,  she  has  conveyed  her  entire  property  to 
Nally  in  trust  for  the  benefit  of  all  her  creditors. 

Harshfield's  claim  is  for  building  a  house  on  the  premises  occupied 
by  Cordelia  Shanklin  under  a  contract  with  her,  and  for  which  she 
executed  her  note,  and  stated  in  the  note  that  Harshfield  should 
hold  a  lien  on  the  house,  etc.,  for  its  payment.  This  lien,  however 
good  between  the  parties,  is  void  in  a  contest  with  the  creditors  of 
Mrs.  Shanklin  because  not  recorded  as  the  statute  requires. 

It  appears  that  P.  F.  Berkhead,  in  1875,  and  about  a  year  after 
Mrs.  Shanklin  had  made  the  deed  of  trust,  obtained  judgment 
against  her,  and  during  the  progress  of  this  suit  to  sell  the  trust  had 
a  fi.  fa.  issued  on  his  judgment  and  levied  on  her  homestead,  which 
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ras  sold  on  his  debt  and  purchased  at  over  two  hundred  dollars 
\s  appellant,  Robert  Shanklin;  and  he  insists  that  as  the  property 
kas  not  redeemed  and  he  has  procured  the  sheriff's  deed,  that  the 
lomestead  belongs  to  him  and  not  to  Mrs.  Shanklin  or  her  trustee, 
ind  he  asks  to  be  protected  in  his  title.  There  can  be  no  doubt 
)ut  that  Burkhead*s  debt  was  created  before  the  passage  of  the 
lomestead  law,  but  the  levy  and  sale  of  the  homestead  was  ineffec- 
iial  to  pass  any  title  to  the  purchaser  because  when  they  took  place 
:he  execution  debtor,  Mrs.  Shanklin,  did  not  have  the  legal  title  to 
the  property  levied  and  sold.  She  had  a  year  and  upwards  before 
iie  levy  under  Berkhead's  execution  conveyed  the  homestead  and  all 
other  property  of  hers  to  Nally  in  trust  for  the  payment  of  her  debts. 
The  court  properly  adjudged  the  execution  purchase  by  appellant, 
Robert  Shanklin,  invalid,  and  canceled  his  deed,  but  although  it 
sustained  the  deed  of  trust  executed  by  Mrs.  Shanklin  to  Nally,  it, 
in  violation  of  the  provisions  of  the  deed  itself,  adjudged  that  Harsh- 
field  and  Christ  should  have  a  preference  over  the  other  creditors  as 
to  the  homestead,  and  directed  it  sold  in  satisfaction  of  their  claims. 
We  presume  that  the  reason  for  this  judgment  was  that  Harshfield 
and  Christ's  debts  were  older  than  the  homestead  law. 

But  in  the  settlement  of  an  estate  under  a  deed  of  trust  for  the 
payment  of  debts,  where  some  of  the  claims  of  creditors  are  older 
and  some  younger  than  the  homestead  exemption  law,  this  court 
has  decided  that  there  should  be  a  pro  rata  distribution  of  all  the 
debtor's  estate,  except  the  homestead,  amongst  all  the  creditors,  and 
if  this  fail  to  satisfy  all  his  debts  his  creditors,  whose  debts  were 
older  than  the  homestead  law,  could  have  a  sale  of  the  homestead 
adjudged  in  satisfaction  of  the  balance.  Webster  v.  Br  oust  on. 
Trustee,  5  Bush  521. 

The  court  below  should  have  had  a  settlement  with  Nally,  the 
trustee,  and  ascertained  the  funds  in  his  hands,  and  had  all  of  Mr«. 
Shanklin's  property,  outside  of  the  homestead,  sold  and  a  pro  rata 
distribution  of  all  the  proceeds,  and  then  if  the  creditors,  whose 
claims  originated  prior  to  the  first  day  of  June,  1866,  were  still 
unpaid,  enough  of  the  homestead  exempted  property  should  be  sold 
to  discharge  their  claims. 

On  the  return  of  the  case,  Robert  Shanklin,  one  of  the  appellants, 
will  be  permitted  to  be  substituted  to  the  rights  of  Berkhead  for  the 
amount  paid-  on  his  claim,  and  may  be  permitted  to  set  it  upon  this 
litigation. 
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Wherefore  the  judgment  is  reversed  and  cause   remanded  for 
further  proceedings  consistent  with  this  opinion. 

R.  J,  Meyler,  for  appellants.     W.  R.  Thompson,  for  appellees. 


Willis  Proctor  v.  Commonwealth. 

Criminal  Law — Evidence — 'Dymg  Declarations. 

In  order  to  make  a  dying  declaration  admissible,  the  deceased  must 
have  believed,  at  the  time  it  was  made,  that  he  was  at  the  point  of 
death.  He  must  have  been  at  the  time  without  hope  or  expectation  of 
recovery. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

June  12,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  well  settled  that  when  a  dying  declaration  is  oflFered  in  e\-:- 
dence  the  deceased  must  have  believed  at  the  time  it  was  made  thai 
he  was  at  the  point  of  death.  It  must  have  been  made  with  a  full  ap- 
prehension of  the  declarant's  danger  and  the  words  spoken  under 
a  sense  of  impending  dissolution.  In  other  words,  the  deceased  at 
the  time  must  have  been  without  expectation  or  hope  of  recover}. 
This  state  di  fact  must  be  shown  before  the  court  will  permit  the 
declaration  to  go  to  the  jury. 

In  this  case  an  important  inquiry  is,  was  the  deceased  at  the  time 
the  declaration  was  made  in  a  condition  to  apprehend  his  danger, 
so  as  to  be  impressed  with  the  idea  of  impending  death,  and  to 
give  a  clear  and  intelligent  statement  of  what  transpired  at  the  time 
of  the  difficulty  between  himself  and  the  accused. 

The  attending  physician  states  that  the  suffering  of  the  deceased 
was  intense,  and  that  he  administered  morphine  at  once  and  con- 
tinued to  administer  it  until  he  died.  He  was  sleeping  when  the 
draftsman  of  the  declaration  reached  his  home  and  had  to  be  arouses 
from  time  to  time  in  order  to  make  the  statement.  In  the  language 
of  the  witness,  "I  would  check  him  in  his  statement,  and  he  would 
doze  off,  and  when  I  was  ready  I  or  scnne  one  would  speak  to  him 
and  he  would  arouse  up  and  then  go  on  again." 

The  witness  is  not  able  to  state  positively  that  the  language  used  by 
him  embraced  the  ideas  intended  to  be  conveyed  by  the  deceased,  but 
thinks  it  did.  The  proof  also  conduces  to  show  that  the  parties  were 
under  the  influence  of  liquor  at  the  time  of  the  shooting,  and  perhaps 
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ather  in  a  condition  to  give  a  clear  statement  of  what  transpired, 
he  accused  had  no  means  of  cross-examining  the  party  at  the  time 
e  declaration  was  written,  and  therefore  the  necessity  of  knowing 
at  the  party  making  the  declaration  was  at  the  time  in  such  mental 
^ndition  as  enabled  him  to  fully  comprehend  the  obligation  of  an 
ith  and  to  make  accurate  statements  of  the  matters  about  which  he 
as  called  to  speak. 

That  one  in  the  condition  of  the  deceased,  when  he  made  the 
atements,  must  necessarily  have  omitted  many  facts  that  were 
^sential  to  be  known  by  the  one  party  or  the  other,  we  think  can- 
3t  be  questioned.  While  he  seems  to  have  been  conscious  of  what 
as  going  on  and  doubtless  knew  that  his  statement  of  the  difficulty 
as  being  reduced  to  writing,  still  his  condition  was  such  as  placed 
luch  doubt  upon  his  capacity  to  make  a  clear  statement  of  what 
ranspired  at  the  time  of  the  shooting  or  to  comprehend  fully  the 
haracter  of  the  declaration  he  was  called  on  to  make.  Under  such 
ircumstances  his  statement  should  have  been  excluded. 

The  testimony  of  John  Nutter  detailing  his  conversation  with  the 
eceased  was  incompetent.  This  witness  says  that  the  deceased  was 
onscious  of  approaching  death,  but  gives  no  fact  upon  which  that 
opinion  is  based,  and  besides  gives  statements  of  the  deceased  with 
eference  to  matters  not  directly  connected  with  the  shooting.  See 
Collins  V.  Commonwealth,  12  Bush  271. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  re- 
nanded  with  directions  to  award  appellant  a  new  trial  and  for 
:urther  proceedings  consistent  with  this  opinion. 

/.  £.  Cantrill,  for  appellant.    T,  E.  Moss,  for  appellee. 


Matilda  Taylor's  Adm'r  v.  Byers's  Ex'rs^  et  al. 

Law  of  Descent — ^Wills — Construction. 

When  a  will  devises  certain  real  estate  and  personal  estate  to  a  wife 
in  fee,  and  gives  her  also  ''as  much  money  as  may  be  necessary  to 
support  and  maintain  her  in  a  decent  and  comfortable  manner  as  long 
as  she  may  live,  and  bury  her  decently  after  her  death/'  and  directs 
his  executors  to  sell  all  the  residue  of  his  estate  not  devised  to  his 
wife,  and  provided  further  that  "I  direct  my  executors  ♦  ♦  ♦  to 
pay  my  debts,  •  •  ♦  and  after  they  are  paid  I  direct  my  execu- 
tors to  loan  out  the  moneys  belonging  to  my  estate,  after  reserving 
enough  to  support  my  wife,  as  directed  in  this  will,  as  long  as  she 
may  live,  and  after  her  death  the  moneys  to  be  divided  equally 
amongst  my  brother  John's  and  sister  Nancy's  children  and  heirs,"  it 
was  held  that  the  bequest  to  the  heirs  of  his  brother  and  sister  did 
not  vest  until  after  the  death  of  testator's  widow. 
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APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

June  12.  1877. 

Opinion  by  Judge  Cofer  : 

Edmund  Byers  made  a  last  will  and  testament,  in  the  first  clausj 


of  which  he  devised  certain  real  and  personal  estate  to  his  wife  i 
fee.    In  the  second  he  gave  her  "as  much  money  as  may  be  necessa.^ 

I 

to  support  and  maintain  her  in  a  decent  and  comfortable  manner  ai 
long  as  she  may  live,  and  bury  her  decently  after  her  death."  In  th^ 
third  he  directed  his  executors,  as  soon  after  his  death  as  convenient! 
to  sell  all  the  residue  of  his  estate  not  devised  to  his  wife,  Thi 
fourth  clause  reads  as  follows,  viz. : 

"I  direct  my  executors,  as  soon  as  convenient  after  my  death,  tq 
pay  my  debts  and  legal  liabilities;  and  after  they  are  paid  I  direct 
my  executors  to  loan  out  the  moneys  belonging  to  my  estate,  after 
reserving  enough  to  support  my  wife,  as  directed  in  this  will,  as 
long  as  she  may  live,  and  after  her  death  the  moneys  to  be  divided 
equally  amongst  my  brother  John's  and  sister  Nancy's  children  and 
heirs." 

His  brother  John  and  sister  Nancy  were  dead  when  the  will  ^•as 
published.  After  the  death  of  the  testator,  but  before  the  death  of 
his  widow,  George  R.  Smith,  a  son  of  the  testator's  sister  Nancy,  as- 
signed his  entire  interest  in  the  estate  to  Matilda  Taylor,  and  died  in 
the  lifetime  of  the  widow. 

This  contest  is  between  the  administrator  of  Mrs.  Taylor  and 
the  children  of  George  R.  Smith,  and  its  decision  must  depend  upcxi 
the  question  whether  the  devisees  took  a  contingent  or  vested 
interest  at  the  death  of  the  testator.  Counsel  for  Mrs.  Tavlor's  ad- 
ministrator  cite  and  rely  upon  the  following  cases  to  establish  their 
claim  that  the  legatees  took  vested  interests  at  the  death  of  the 
testator,  viz:  Field's  Heirs  v.  Hallowell  &  Co,,  12  B.  Men.  517; 
Baling' s  Heirs  v,  Dobyns's  Adm'rs,  5  Dana  434 ;  Arnold's  Exrs  v. 
Arnold's  Adm'r,  11  B.  Mon.  81;  Hocker  v.  Gentry,  3  Met.  463* 
Rowlings  V.  Landes,  2  Bush  158. 

All  these  cases,  except  Hocker  v.  Gentry,  were  in  regard  to 
property  or  money  devised  for  life  with  remainder  over,  and  it  ^^> 
held  in  each  case  that  the  remainders  vested  at  the  death  of  the 
testator. 

The  sixth  clause  of  the  will  contested  in  Fields  v.  Hallowell  &  Co. 
was  as  follows :  "At  the  death  of  my  wife,  I  wish  the  estate  herein 
devised  to  her  (for  life)  to  be  sold  and  disposed  of  among  my  chil- 
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en,  in  the  same  manner  that  is  herein  directed,  in  relation  to  my 
her  property."  In  discussing  that  clause  the  court  said: 
(ic  legacy,  in  this  case,  to  the  children  of  the  testator,  was  postponed 

enjoyment,  till  the  death  of  his  wife,  for  considerations  not  per- 
oal  to  the  legatees,  but  for  considerations  pertaining  to  the  condi- 
ons  of  the  estate  from  which  the  legacy  was  to  be  raised,  owing  to 
le  life  estate  of  the  wife,  is,  we  think,  entirely  clear;  especially 
hen  the  disposition  of  that  part  of  the  estate  is  considered,  which 
as  not  devised  by  the  testator  to  his  wife."  That  portion  of  the 
»tate  was  directed  to  be  distributed  immediately.  And  it  was  held 
at  the  legatees  took  a  vested  interest  at  the  testator's  death. 

The  principle  upon  which  the  case  rests  seems  to  be  that,  when 
le  time  of  payment  of  a  legacy  is  postponed  on  account  of  the  situa- 
ion  or  for  the  convenience  of  the  estate,  the  legacy  will  vest  at  the 
eath  of  the  testator,  but  when  postponed  for  considerations  personal 
a  the  legatee  it  will  not  vest  until  the  arrival  of  the  time  of  payment. 

In  Gentry  v.  Hocker  there  was  a  g^ft  of  the  slaves  in  presenti,  the 
anguage  being  "I  also  devise  to  the  children  of  my  said  son,  Thomas 
.  Gentry,  the  following  slaves,"  etc.  The  slaves  were  directed  to 
le  hired  out  by  the  executors  until  the  youngest  of  Thomas  Gentry's 
Mdren  should  arrive  at  the  age  of  twenty-one  years,  and  were  to  be 
hen  sold  and  the  proceeds  divided  equally  among  said  children.  It 
A'as  apparent  that  the  gift  was  intended  to  vest  at  once,  and  that 
)nly  the  time  of  enjoyment  was  postponed. 

But  in  the  will  under  consideration  the  time  at  which  the  gift 
Wi*as  to  take  effect  in  enjoyment  was  not  postponed,  as  in  the  cases 
cited  (except  the  last),  in  order  that  a  life  tenant  might  enjoy  the 
estate  in  the  meantime.  It  was  only  what  might  remain  after  taking 
from  the  estate  that  part  devised  to  the  widow  in  fee,  and  so  much 
more  as  might  be  necessary  to  support  her  during  life  and  bury  her 
decently  after  her  death,  that  was  directed  to  be  loaned  out. 

It  was  not  to  provide  for  her  in  the  meantime  that  the  payment  of 
the  legacies  to  the  children  and  heirs  of  his  brother  and  sister  was 
postponed  until  after  her  decease.  That  was  first  to  be  provided  for 
after  the  payment  of  his  debts,  and  what  remained  after  that  nm- 
vision  was  made  was  to  be  loaned  out. 

Why  the  testator  selected  the  time  of  her  death  as  the  period  for 
the  division  of  the  fund  directed  to  be  loaned  out  we  do  not  know, 
nor  is  it  necessary  we  should.    It  is  enough  that  he  so  directed  for 

some  purpose  of  his  own.  He  did  not  give  the  interest  in  the  mean- 
time  to  the  children  and  heirs  of  his  brother  and  sister.    If  he  had 
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done  so  no  interest  could  accrue  to  the  legatees  before  the  time  n 
the  payment  of  the  principal;  his  intention  in  giving  such  interq 
would  be  presumed  to  have  been  to  give  the  capital  at  all  events  i 
them,  and  to  have  allowed  them  interest  in  the  interim  as  a  recon] 
pense  for  the  forbearance  of  the  principal,  (i  Roper  on  Legadej 
Sec.  3,  Chap.  lo.)  Nor  did  he  give  the  fund  in  present!.  There  i 
no  gift  except  the  direction  for  the  division  of  the  fund.  The  gil 
and  time  of  payment  are  one  and  the  same,  and  in  that  case  th 
interest  is  contingent. 

In  Fonereau  v.  Fonereau,  3  Atk.  645,  the  bequest  was  of  a  thoii 
sand  pounds  to  Qaudius  Fonereau,  when  he  should  attain  the  agi 
of  twenty-five.    The  testator  empowered  his  executors  and  tni>:ee 
to  place  the  money  at  interest,  and  directed  the  interest  to  be  applid 
at  their  discretion  for  the  education  of  Claudius,  and  also  a  pan  ol 
the  principal  to  an  apprentice  fee,  and  the  remainder  to  be  paid  w 
him   when   he   attained   the  age   of  twenty-five,    and   not  before 
Claudius  died  under  that  age,  and  the  question  was  whether  h:s 
personal  representative  was  entitled  to  the  legacy.    Lord  Hardwick 
decided  in  the  affirmative,  but  Mr.  Roper  says  if  the  disposition  had 
stopped  at  the  first  sentence  doubtless  the  decision  would  have  l.ten 
against  the  vesting  of  the  legacy.    His  lordship  vested  his  decisi-  n 
upon  the  subsequent  words  controlling  the  word  "when"  as  it  wou! 
have  operated  standing  alone.  For  when  the  testator  proceeded  n 
give  the  interest  for  the  education  of  the  legatee,  and  a  power  to 
the  trustees  to  apply  part  of  the  principal  as  an  apprentice  fee  with 
the  legatee,  and  gave  the  remainder  of  the  capital  to  him  when  he 
should  attain  the  age  of  twenty-five,  it  was  clear  upon  the  whole  will 
that  nothing  was,  or  was  intended,  to  be  postponed  by  the  condi- 
tional term  "when,"  except  the  payment  of  the  money. 

This  will  is  not  distinguishable  from  the  first  sentence  in  Fone- 
reau's  will.  There  the  bequest  was  to  Claudius  when  he  attained 
the  age  of  twenty-five.  Here  it  is  to  the  children  and  heirs  of  the 
testator's  brother  and  sister  to  be  divided  among  them  after  the 
death  of  his  widow.  There  was  no  gift  of  the  interest  in  the  mean- 
time or  of  any  part  of  the  principal  until  after  her  death.  If  under 
the  first  sentence  in  the  will  construed  by  Lord  Hardwick,  confiil- 
ered  by  itself,  he  would  have  decided  against  the  vesting  of  the 
legacy  in  Claudius  Fonereau  before  he  attained  the  age  of  twent}'- 
five.  it  would  «?ee:r  to  follow  that  in  this  case  we  ought  to  holi 
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ith  the  circuit  court  that  the  bequest  did  not  vest  until  after  the 

ath  of  the  widow  of  Edmund  Byers. 

The  judgment  must  therefore  be  affirmed. 

H.  C.  Katiffman,  T.  H.  Chapman,  for  appellant. 

G  W.  Dunlap,  for  appellees. 


Henry  Gibson  v.  C.  W.  Grimms,  et  al, 

leading — ^Answers. 

Under  the  Code  of  1854  a  party  might  in  an  original  answer  plead 
inconsistent  defenses,  but  this  could  be  done  only  by  stating  the  de- 
fenses in  separate  paragraphs  and  making  each  complete  in  itself. 

mended  Pleadings. 

An  amended  reply  cannot  be  treated  as  a  distinct  and  separate  plead- 
ing»  but  the  original  reply  and  amendment  must  be  regarded  as  one 
pleading  and  treated  as  if  the  whole  had  been  filed  at  one  time.  To- 
gether they  constitute  the  reply. 

APPEAL.  FROM  PAYETTE  COURT  OP  COMMON  PLEAS. 

June  13,  1877. 

Opinion  by  Judge  Gofer: 

The  pleadings  and  evidence  of  the  appellant  are  much  confused, 
ind  his  pleadings  especially  are  irreconcilably  contradictory.  In  his 
)riginal  reply  he  says  the  claim  set  out  in  defendant's  answer  was 
settled  and  paid  at  the  time  the  note  sued  on  was  executed,  and  ex- 
[>lains  how  the  note  came  to  be  dated  in  March,  instead  of  July 
3r  August,  when  he  says  the  settlement  took  place  and  the  note  was 
given,  thus  presenting  a  simple  plea  of  confession  and  avoidance. 
But  in  the  first  paragraph  of  his  amended  reply  he  denied  that  he 
purchased  the  whisky  at  all.  And  in  the  second  paragraph,  if  we 
understand  it,  he  says  the  whisky  mentioned  in  the  answer  belonged 
to  him  and  not  to  Grimms,  and  again  relies  upon  "a  final  adjustment 
of  their  affairs  on  account  of  said  whisky,  and  that  said  settlement 
included  the  matters  set  up  in  the  answer." 

The  difficulty  we  have  is  to  understand  what  defense  the  appellant 
had  or  intended  to  make.  The  amended  reply  cannot  be  treated  as  a 
distinct  and  separate  pleading,  but  the  original  reply  and  amendment 
must  be  regarded  as  one  pleading  and  treated  as  if  the  whole  had 
been  filed  at  one  time.  Together  they  constitute  the  reply,  and  when 
thus  considered  it  seems  to  us  the  reply  destroys  itself  and  leaves 
the  set-off  unanswered.     If  the  appellant  desired  to  change  his 
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ground  of  defense,  and  instead  of  relying  upon  the  alleged  settle 
ment  as  set  up  in  the  original  reply,  to  deny  that  he  purchased  tt 
whisky,  he  should  have  asked  to  withdraw  the  original  and  file  th 
amendment  in  lieu  of  it. 

It  is  true  that  under  the  Code  of  1854,  a  party  might,  in  an  origins 
answer,  plead  inconsistent  defenses,  but  that  can  only  be  done  b; 
stating  the  defenses  in  separate  paragraphs  and  making  each  com 
plete  in  itself.  When  the  amended  reply  was  filed  it  became  inccr 
porated  into  the  CM*iginal  and,  as  already  remarked,  the  original  am 
amendment  are  to  be  construed  as  one  pleading,  and  both  paragraph] 
of  the  amendment  being  commingled  with  the  single  paragraph  oi 
the  original  we  have  the  anomaly  of  a  traverse  and  confession  and 
avoidance  in  one  and  the  same  plea.  Both  cannot  be  true,  and  there- 
fore not  being  able  to  choose  between  them  or  authorized  to  disre- 
gard one  in  preference  to  the  other,  the  court  will  disregard  both. 

If  instead  of  this  we  treat  the  original  reply  and  the  first  para- 
graph of  the  amendment  as  constituting  one  plea,  and  the  original 
and  the  second  paragraph  of  the  amendment  as  constituting  an- 
other, the  result  will  be  the  same.  In  that  case  the  original  and 
the  first  paragraph  of  the  amendment  would  present  a  confession 
and  avoidance  of  the  cause  of  action  and  also  a  denial.  In  other 
words  we  have  the  appellant  pleading  that  he  had  paid  for  the 
whisky  mentioned  in  the  answer,  which  of  course  implies  that  he 
had  been  indebted  for  it,  and  in  the  same  pleading  that  he  did  not 
buy  it,  and  so  never  was  indebted  for  it. 

In  the  next  place  if  we  take  the  original  and  the  second  paragraph 
of  the  amendment  as  one  plea  we  have  a  consistent  plea  of  confes- 
sion and  avoidance,  under  which  the  burden  was  on  the  appellant 
He  testified  that  he  did  not  purchase  the  whisky  claimed  in  the  set-off 
to  have  been  sold  to  him,  but  as  there  was  no  such  issue  that  evi- 
dence could  avail  nothing.  He  also  testified  that  the  balance  claimed 
as  due,  $1 19.60,  was  embraced  in  the  settlement  and  note,  and  that 
the  note  was  executed  in  July  or  August,  which  was  subsequent  to 
the  date  of  the  account  pleaded  as  a  set-off,  and  a  witness  for  ap- 
pellees testified  that  the  note  bore  its  true  date.  There  was,  then, 
the  testimony  of  one  witness  and  the  date  of  the  note  on  one  side, 
and  the  unsupported  testimony  of  a  single  witness  on  the  other, 
and  the  jury  under  proper  instrurtions  on  this  point  found  against 
the  appellant. 

Judgment  affirmed. 

Morton  Parker,  for  appellant. 
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Emily  J.  Kaufman,  et  al.,  v,  Jeremiah  Landers,  et  al. 

ndow's  Dower — Pleading  by  Widow's  Grantee. 

Before  a  grantee  of  a  widow's  dower  can  be  subrogated  to  the  rights 
of  the  widow,  he  must  set  up  in  his  pleading  that  dower  has  not  been 
assigned  her  out  of  her  husband's  estate,  and  ask  to  be  substituted  to 
her  rights.  He  must  plead  facts  showing  that  she  was  entitled  to 
dower. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

June  13,  1877. 

Opinion  by  Judge  Cofer  : 

In  1861,  Jeremiah  Landers  bought  the  land  in  contest  of  Cooper 
nd  went  to  reside  on  it  with  his  family.  He  continued  to  reside  on 
t  until  his  death  in  1862,  and  his  widow  and  children  continued  in 
ossession  until  in  1864,  when,  having  received  a  deed  from  Cooper 
onveying  the  land  to  her,  she  sold  and  conveyed  it  to  Newton,  who 
old  and  conveyed  it  to  Short.  This  suit  was  brought  by  the  heirs  at 
aw  of  Landers  to  recover  the  land,  and  a  judgment  having  beep 
endered  in  their  favor  this  appeal  is  prosecuted  from  that  judgment. 

The  evidence  shows  that  a  part  of  the  purchase  money  was  paid 
)y  Landers  during  his  lifetime,  and  that  the  residue  was  paid  by  his 
sridow  after  his  death.  Two  grounds  are  relied  upon  for  a  reversal : 
1st,  That  Mrs.  Landers  was  entitled  to  dower  in  the  land  and  that 
hat  right  passed  to  her  vendee,  and  therefore  he  should  not  have 
been  turned  out  of  possession  of  the  whole  tract.  2d',  That  the 
ft-idow,  having  paid  a  part  of  the  purchase  money,  was  entitled  to  a 
lien  therefor  on  the  land,  and  that  Short  is  entitled,  as  her  remote 
sendee,  to  be  subrogated  to  her  rights. 

If  Mrs.  Landers  was  entitled  to  dower  and  has  not  had  dower 
allotted  to  her  elsewhere,  and  has  not  forfeited  her  right,  the  appel- 
lant Short  might,  by  appropriate  pleading,  have  been  substituted  to 
her  right  in  that  respect.  But  there  was  no  allegation  in  the  plead- 
ings that  dower  had  not  been  assigned  her,  nor  prayer  to  be  sub- 
stituted to  her  rights.  This  court  cannot  know  that  the  land  in  con- 
test was  all  the  land  owned  by  her  husband,  and  that  she  has  not  had 
dower  assigned  her  out  of  his  whole  estate  in  other  lands.  If  Short 
desired  to  claim  her  dower  interest  he  should  have  set  up  facts 
showing  that  she  was  entitled  to  dower,  and  have  thus  presented  to 
the  plaintiffs  an  issue  on  that  subject.  Having  failed  to  do  so  we 
cannot  relieve  him. 
WTiat  has  been  said  in  regard  to  the  supposed  dower  interest  of 
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Mrs.  Landers  may  be  said  with  regard  to  the  alleged  payment  oi 
purchase  money  by  her.  The  facts  should  have  been  pleaded  tha 
proper  issues  might  be  made  up.  Proof  of  payments  by  her  canno: 
on  the  issue  as  made  by  the  pleadings,  be  of  any  avail  to  the  ap 
pellants. 

Judgment  affirmed. 

Rountree  &  Belden,  for  appellants.  C.  S.  Hill,  for  appellees. 


Thomas  A.  McGill,  et  al.  v.  Frank  Fraize,  et  al. 


SherifFs — ^Bonds  and  Duties  of  Deputy. 

It  is  the  duty  of  the  sheriff  to  collect  and  pay  over  the  state  revenje 
and  county  taxes  due  from  the  taxpayers  of  the  county;  and  where  h^ 
appoints  a  deputy,  and  such  deputy  gives  a  bond  to  his  principal,  con- 
ditioned that  he  will  collect  and  pay  over  such  revenues,  and  he  f&l)i 
to  do  so,  it  is  no  defense  in  a  suit  on  such  bond  that  the  taxpayers 
from  whom  he  had  not  collected  were  solvent,  and  required  his  princi- 
pal to  collect  the  same.  The  covenants  of  such  deputy's  bond  required 
him  to  collect  the  taxes,  and  where  he  failed  to  do  so  he  and  his  bonds- 
men are  liable  on  such  bond. 

APPEAL  FROM  BRECKINRIDGE  CIRCUIT  COURT. 

June  13,  1877. 

Opinion  by  Judge  Lindsay: 

The  covenant  or  obligation  sued  on  in  this  action  is  to  be  con- 
strued in  the  light  of  the  circumstances  surrounding  the  parties 
when  it  was  executed  and  accepted. 

Fraize,  being  the  sheriff  of  Breckinridge  County,  was  by  la'\ 
bound  to  collect  and  pay  over  the  state  revenue  and  county  tax  due 
from  the  taxpayers  of  that  county.  His  duty  to  collect  acJ 
pay  over  all  taxes  due  from  solvent  taxpayers  was  absolute  and  un- 
qualified. He  had  no  election  in  the  matter,  and  when  the  time  ::* 
account  for  the  taxes  arrived  he  was  ccmipelled  to  pay,  whether  he 
had  or  not  made  collection,  under  penalty  of  the  severest  nature.  He 
employed  McGill  as  his  deputy,  and  the  bondsmen  of  this  depui} 
undertook  that  he  should  well  and  truly  discharge  all  the  duties  oi 
his  office,  and  pay  over  to  such  persons,  and  at  such  times  as  they 
might  respectively  be  entitled  to  the  same,  all  moneys  that  mig:?ii 
come  to  his  hands  as  such  deputy,  either  by  execution,  revenue  or 
county  levy  tax,  otherwise,  that  they  would  indemnify  his  principa' 

The  duty  he  undertook  to  discharge  relative  to  the  revenue  t3X 
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tnd  county  levy,  was  that  he  would  collect  them  within  the  times 
prescribed  by  law,  and  hold  Fraize  harmless  by  paying  them  over 
0  the  parties  entitled  to  the  same.  It  is  admitted  he  failed  to  dis- 
harge  the  duties,  and  that  Fraize  was  compelled  to  pay  over  the 
imount  of  tliese  taxes,  although  his  deputy  had  failed  to  collect 
hem,  but  appellants  insisted  that  the  non-paying  taxpayers  are 
olvent  and  that  Fraize  may  still  collect  from  them,  and  thus  in- 
iemnify  himself,  and  hence  that  no  judgment  should  go  against  them 
ixcept  for  the  additional  trouble  and  expense  devolved  on  Fraize 
>y  the  negligence  of  the  deputy,  and  possibly  such  interest  as  he 
nay  have  been  compelled  to  pay  for  money  borrowed  to  meet  his 
labilities  to  the  state  and  county.  If  these  taxpayers  are  solvent  no 
lardship  will  result  to  McGill  in  compelling  hun  to  collect  from 
them,  and  thus  to  perform  the  obligations  of  his  contract,  instead  of 
shifting  its  performance  on  Fraize.  It  certainly  was  not  contem- 
}lated  by  the  parties  that  McGill  could  or  could  not  discharge  his 
mdertaking  to  collect  at  will,  and  then  upon  failure  relieve  himself 
from  responsibility  by  surrendering  the  uncollected  tax  lists.  It  was 
expected  he  should,  as  to  all  such  lists  placed  in  his  hands,  take  the 
place,  discharge  the  duties  and  assume  the  responsibilities  o'f  the 
principal  sheriff,  and  Fraize  has  the  right  to  demand  that  the  con- 
tract as  thus  understood  shall  be  carried  out. 

Should  the  construction  of  the  cov-enant  contended  for  by  ap- 
pellants be  adopted,  the  principal  sheriff  would  at  all  times  be  com- 
pletely at  the  mercy  of  his  deputies.  To  surrender  the  tax  lists  and 
impose  on  Fraize  the  duty  of  making  the  collection,  is  not  to  indem- 
nify him.  It  is  to  impose  upon  him  a  hardship  and  a  duty  against 
which  he  expressly  contracted. 

The  court  below  construed  the  covenant,  as  we  think,  prope«-ly.  It 
was  no  fraud  in  Fraize  to  accept,  as  payments  on  the  taxes  of  1870, 
collections  made  by  McGill  out  of  the  uncollected  taxes  of  1869.  It 
was  no  business  of  his  to  inquire  as  to  the  sources  from  which 
McGill  obtained  the  money  to  make  payments  under  his  contract  of 
1870.  Fraize,  ais  he  had  the  right  to  do,  recognized  the  right  of 
McGill  to  collect  and  appropriate  the  uncollected  taxes  of  1869.  He 
at  no  time  released  him  from  his  obligation  to  collect  these  taxes, 
and  it  was  the  business  of  McGill's  bondsmen,  and  not  of  Fraize,  to 
see  that  he  did  not  misappropriate  the  funds  which  ought  to  have 
been  applied  for  their  benefit. 

In  this  view  of  the  law  it  is  evident  the  verdict  and  judgment  are 
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fully  sustained  by  the  pleadings  and  that  the  court  below  committe 
no  error  either  in  giving  or  refusing  instructions. 

Judgment  ofRrmed, 

Williams  &  Brown,  J.  G.  Haswell,  for  appellants. 

A.  /.  James,  Kincheloe  &  Eskridge,  for  appellees. 


E.  P.  King  v,  Thomas  Welch's  Adm'r. 

Trustee^Removal  Out  of  the  State. 

A  trustee  who  receives  conyeyance  of  real  estate  by  an  ordinary  deed 
upon  trust  for  a  third  person,  does  not  vacate  his  office  as  trustee  b] 
removing  from  the  state. 

Set-0£F. 

An  account  or  other  demand  pleaded  as  a  set-off  must  be  stated  st 
definitely  that  court  may  render  judgment  on  the  pleading. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

June  14,  1877. 

Opinion  by  Juekje  Cofer  : 

No  authority  is  cited  and  none  is  known  to  this  court  which  sus- 
tains counsel's  first  proposition,  which  is,  in  substance,  that  a  trustee 
to  whom  property  is  conveyed  by  an  ordinary  deed,  upon  trust  for 
a  third  person,  vacates  his  office  by  removing  from  the  state. 

This  court  certainly  knows  judicially  that  there  is  no  courthouse 
in  the  town  of  Crab  Orchards.  But  we  do  not  agree  with  coun>el 
in  their  reading  of  the  directions  given  in  the  judgment  in  res^ard 
to  advertising  the  property  ordered  to  be  sold.  The  clerk  has  punc- 
tuated it  so  as  to  read  as  if  it  was  written  as  follows :  ''At  the  court- 
house door,  and  in  the  town  of  Crab  Orchard,"  etc.,  and  that  is  n  • 
doubt  correct. 

We  are  not  aware  of  any  statute  or  rule  of  the  common  law  which 
makes  the  removal  of  an  administrator  from  the  state  operate  \fso 
facto  to  vacate  his  office.  If  a  personal  representative  shall  reside 
out  of  the  state  he  shall  for  that  cause  be  removed.  Sec.  19,  Art.  i. 
Chap.  39,  Gen.  Stat. ;  Art.  i.  Chap.  37,  Rev.  Stat.  But  until  removed 
he  remains  in  office  and  his  right  to  it  cannot  be  collaterally  qi^es- 
tioned. 

The  answer  did  not  contain  a  counterclaim  or  set-off.    The  iten:  ^ 
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of  $300  mentioned  is  distinctly  pleaded  as  payment,  and  cannot  there- 
fore have  been  a  set-off.  The  avennent  in  regard  to  rent  received 
by  the  decedent  is  blank  as  to  amount,  and  even  if  taken  for  con- 
fessed establishes  nothing  more  than  that  Welsh  had  received  three 

hundred  dollars,  and  in  addition  thereto dollars  rent.    Three 

hundred  dollars  make  but  $300.  It  is  true  the  answer  goes  on  to 
say,  "being  really  more  than  the  whole  amount  named  in  the  mort- 
gage, with  interest  on  the  same  at  the  rate  of  ten  per  cent,  per  an- 
num," but  the  whole  averment,  when  taken  together,  means  no  more 
than  that  Welsh  received  $300,  and  blank  dollars  which  amounted  to 
more  than  the  mortgage  debt.  There  was  nothing  in  that  averment 
sufficiently  definite  to  warrant  the  court  in  adjudging  that  the  dece- 
dent was  indebted  for  rent  a  sum  sufficient  to  satisfy  the  debt  sued 
for.  An  account  or  other  demand  pleaded  as  a  set-off  must  be  so  defi- 
nitely stated  that  the  court  can  render  judgment  on  the  pleading. 
That  could  not  have  been  done  in  this  case,  and  the  plea  of  set-off 
could  not  for  that  reason  be  taken  for  confessed. 

It  is  not  important  whether  the  appellant  had  the  legal  title  or 
not  She  had  an  unquestionable  right  to  mortgage  such  interest  as 
she  had,  and  will  not  be  allowed  to  defeat  the  appellee's  right  by 
setting  up  her  own  want  of  title. 

Xo  discrepancy  between  the  boundary  as  stated  in  the  amended 
petition  and  in  the  judgment  has  been  pointed  out,  and  we  do  not 
perceive  any  that  necessarily  renders  them  inconsistent  with  each 
other. 

Judgment  amrmed. 

R.  M.  &W.0.  Bradley,  for  appellant 


W.  H.  Booth  v.  Smith,  Mitchell  &  Co. 

Verdict  of  Jury. 

Where  an  Issue  of  fact  is  presented  to  a  Jury  under  proper  Instruo- 
tions  from  the  court,  and  a  verdict  rendered,  even  if  the  weight  of  the 
tesUmony  might  appear  to  this  court  to  have  been  with  the  losing 
party,  such  verdict  will  not  be  disturbed. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 

June  14,  1877. 

Opinion  by  Judge  Pryor  : 

The  reply  in  this  case  concedes  the  alleged  agreement  to  furnish 
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the  lumber  to  build  appellant's  house  at  a  fixed  sum,  but  alleges  thai 
Friend,  who  made  out  the  bill,  was  not  employed  to  construct  the 
building,  and  the  employes  changed  the  character  and  description  of 
the  lumber  so  that  it  was  impossible,  or  rather  such  a  departure  from 
the  bill  as  made  out  by  Friend,  that  the  appellees  refused  to  deliver 
it,  and  so  informed  the  appellant.    The  appellant  then  directed  them 
to  furnish  the  lumber  and  agreed  to  pay  them  for  it.    This  is  the 
substance  of  the  reply.    The  parties  to  the  action,  one  of  the  plain- 
tiffs, and  the  defendant  were  sworn,  the  plaintiflF  sustaining  the 
reply,  and  the  defendant,  denying  that  the  contract  was  changed, 
except  in  so  far  as  some  extra  lumber  was  furnished.    It  was  for  the 
jury  to  pass  on  the  question  of  fact.     The  instructions  were  not 
misleading  and  must  have  been  understood  by  the  jury.    The  jury 
was  told  in  the  first  instruction,  "that  if  the  Itunber  was  furnished 
by  the  appellants  he  was  entitled  to  recover  its  value."    This  instruc- 
tion left  unexplained  would  have  been  misleading,  but  the  court  ex- 
pressly told  the  jury  that  if  the  written  proposition  was  accepted  by 
the  defendant  the  plaintiff  could  only  recover  $693,  the  amount  of 
his  bid,  and  the  defendant  was  entitled  to  a  credit  for  all  the  pay- 
ments made.    This  last  instruction  was  qualified  by  one  given  for  the 
appellee,  to  the  effect  that  if  the  contract  in  writing  was  abandoned 
the  plaintiff  was  entitled  to  recover  the  reasonable  value  of  the  lum- 
ber.    The  jury  was  trying  the  question  as  to  whether  (M*  not  the 
written  proposition,   if  accepted,   had   been  dispensed   with.    No 
other  issue  was  before  them.    That  the  lumber  was  purchased  is  ad- 
mitted, and  we  see  no  reason  for  concluding  that  an  intelligent  juiy 
was  or  could  have  been  ignorant  of  what  they  were  called  on  to  tn', 
under  the  law  of  the  case  as  given  by  the  court. 

The  weight  of  the  testimony  might  have  been  with  the  defendant 
but  the  character  of  proof  is  such  that  neither  the  court  below  nor 
this  court  should  have  disturbed  the  verdict. 

Hampton,  Hager,  for  appellant. 

S,  T.  Kenner,  L.  T.  Moore,  for  appellee. 


Ben  Metter  v,  Alex  McBride's  Adm'x. 

Decedents'  Estates — Sale  of  Real  Estate  to  Pay  Debts. 

Where  a  suit  is  brought  by  an  administrator  to  settle  an  estate,  and 
it  is  made  to  appear  that  the  personal  estate  is  not  sufficient  to  pay 
debts,  the  real  estate  should  be  ordered  sold. 
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Purchaser  at  a  Sale  of  Real  Estate  to  Pay  Debts. 

When  one  buys  real  estate  from  an  administrator,  who  is  ordered  to 
sell  tbe  same  to  pay  debts  of  the  estate,  the  purchase  money  is  still 
subject  to  the  order  of  the  court,  and  where  the  sale  order  provides 
that  taxes  and  other  liens  be  paid,  the  purchaser  cannot  refuse  to 
complete  his  purchase  on  account  of  the  existence  of  such  liens  as 
they  will  shift  to  the  fund,  and  may  be  paid  by  the  administrator  out 
of  such  purchase  money. 

APPESAX.  FROM  LOUISVILLE  CHANCERY  COURT. 

June  14,  1877. 

Opinion  by  Judge  Cofer  : 

This  suit  was  brought  by  the  administratrix  of  Alexander  McBride 
for  a  settlement  of  his  estate.  She  made  the  American  Life  Insur- 
ance Company,  John  K.  Speed,  and  the  heirs  at  law  of  her  intestate, 
defendants.  The  insurance  company  and  Speed  held  mortgages  on 
separate  parcels  of  real  estate  belonging  to  the  intestate.  The  mort- 
gaged property  was  described  in  the  petition,  and  it  was  alleged  that 
the  personal  estate  would  be  insufficient  to  pay  the  debts,  and  judg- 
ment to  sell  the  realty  was  prayed  for. 

The  insurance  company  answered  and  made  its  answer  a  cross- 
petition  against  the  administratrix  and  heirs,  and  prayed  for  the 
enforcement  of  its  mortgage.  Process  on  the  cross-petition  was 
served  on  the  heirs,  two  of  whom  were  infants.  Afterwards,  on  mo- 
tion of  the  administratrix,  a  guardian  ad  litem  was  appointed  ''to 
defend  for  the  infants,  Theodore  B.  McBride  and  Charles  E.  Mc- 
Bride." The  guardian  filed  an  answer  to  the  petition,  but  ciid  not 
answer  the  cross-petition  of  the  insurance  company.  The  cause  was 
referred  to  the  master,  who  reported  debts  amounting  to  over  thirty 
thousand  dollars,  and  personal  assets  twelve  thousand,  showing  a 
deficit  of  more  than  eighteen  thousand  dollars  to  be  raised  by  sales 
of  realty. 

Among  the  debts  reported  was  the  mortgage  debt  of  the  insurance 
company.  The  report  of  debts  and  assets  was  confirmed,  and  the 
mortgaged  property  was  adjudged  to  be  sold.  At  the  sale  made  pur- 
suant to  that  judgment  the  appellant  was  the  highest  and  best  bid- 
der for  the  property  mortgaged  to  the  insurance  company.  Failing 
to  give  bond  according  to  the  requirements  of  the  judgment,  a  rule 
was  issued  against  him  to  execute  bond  or  appear  and  show  why 
he  did  not  do  so.  He  responded :  i.  That  the  city  taxes  on  the  prop- 
erty for  the  year  1874,  amounting,  with  penalties  and  costs,  to 
$221.26,  had  not  been  paid.     2.  That  the  city  taxes  for  the  year 
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1876,  amounting  to  $163.02,  were  unpaid.  3.  That  the  state  taxes 
for  1875  were  not  paid  and  the  sheriff  of  the  county  had  levied  on 
the  lot  of  ground  and  sold  it  for  the  taxes  of  that  year,  and  that  it 
was  purchased  for  the  state.  4.  That  the  state  taxes  for  1876  were 
unpaid.  5.  "That  in  the  deed  from  Zachariah  Glass  and  wife  to 
Alexander  McBride,  deceased,  of  said  lot,  the  consideration  ex- 
pressed on  the  face  of  said  deed,  dated  March  18,  1856,  wrs  five 
hundred  dollars  in  cash,  and  twenty-five  hundred  dollars  in  five 
equal  annual  payments,  for  the  security  of  which  a  lien  was  retained 
on  the  face  of  said  deed,  and  that  said  lien  is  not  released  of  record. 
and  that  said  Glass  was  no  party  to  this  suit,  nor  is  there  any  e\-i- 
dence  in  the  papers  to  show  that  said  lien  has  been  paid  off  and 
satisfied."  6.  That  no  guardian  ad  litem  had  been  appointed  for  the 
infant  defendants  on  the  cross-petition  of  the  insurance  company. 

Upon  hearing  on  the  response  the  report  of  sale  was  confirmed 
and  the  rule  to  give  bond  made  absolute.  This  appeal  is  prosecuted 
to  reverse  that  judgment.  At  the  time  of  making  the  order  con- 
firming the  report  of  sale  the  court  ordered  said  taxes  due  the  city 
of  Louisville  and  the  commonwealth  of  Kentucky,  for  which  the 
property  was  liable,  to  be  first  paid  out  of  the  proceeds  of  the  sale. 
The  fund  is  yet  subject  to  the  control  of  the  court,  and  this  order 
fully  indemnifies  the  appellant  against  possible  loss  on  account  of 
the  tax  liens  complained  of,  and  entirely  removes  those  grounds  of 
objection. 

The  fourth  ground  of  objection  is  without  merit.  That  part  of  the 
response  seems  to  have  been  cautiously  worded  with  a  view  to  pre- 
sent an  apparent  objection  without  stating  a  real  one.  It  is  nowhere 
stated  that  the  debt  to  Glass  or  any  part  of  it  is  unpaid.  The  com- 
plaint is  that  the  lien  reserved  in  the  deed  "is  not  released  of  record' 
and  that  there  is  no  "evidence  in  the  papers  to  show  that  said  lien 
has  been  paid  off  and  satisfied." 

All  this  may  be  true,  and  yet  it  may  be  true  that  the  lien  has  been 
discharged  by  the  payment  of  the  .debt,  and  that  the  appellant  knew 
it  when  he  filed  his  response,  and  the  record  tends  very  strongly  to 
show  that  such  was  the  fact. 

Four  of  the  five  notes  given  for  the  deferred  payments  are  ex- 
hibited in  the  record,  and  there  is  an  affidavit  on  file  strongly  tend- 
ing to  prove  that  these  notes  were  in  the  papers  when  the  response 
was  filed.  The  missing  note  was  due  March  18,  1857,  and  the  foiir 
notes  falling  due  after  that  one  are  produced  by  the  administratrix. 
That  note  had  been  due  nearly  twenty  years  when  the  response  was 
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iled,  and  the  prcx)f  taken  afterward  shows  that  Glass,  to  whom  the 
lotes  were  given,  has  been  dead  for  about  fifteen  years,  his  estate 
)eing  long  since  settled. 

These  facts  render  it  not  only  improbable,  but  impossible,  that  the 
ippellant  can  suffer  on  account  of  that  note.  The  evidence  of  pay- 
nent,  independent  of  the  lapse  of  time,  is  conclusive,  and  besides 
hat,  the  statute  of  limitations  had  interposed  a  bar  even  before  the 
leadi  of  McBride. 

Appellant's  counsel  suggests  that  there  may  have  been  a  new 
>romise  by  McBride  that  would  defeat  a  plea  of  the  statute.  In  the 
irst  place  the  existence  of  such  a  promise  is  mere  matter  of  improb- 
ible  conjecture,  and  in  the  next  place  its  existence  would  not  pre- 
sent the  appellant,  after  his  purchase  is  completed,  from  relying  on 
the  statute. 

The  sixth  objection  is  equally  unavailing.  The  cross-petition  of 
the  insurance  company  was  not  necessary  to  authorize  the  court  to 
order  a  sale  of  the  property.  Sec.  466,  Civil  Code.  The  parties 
interested  in  the  real  estate,  viz. :  the  heirs  at  law  of  the  decedent, 
and  the  mortgagee,  being  before  the  court  on  the  petition  of  the 
administratrix,  and  the  court,  having  ascertained  through  its  master 
that  there  was  a  deficit  of  personal  assets,  had  power  to  decree  a 
sale  of  so  much  realty  as  would  make  up  that  deficit,  without  any 
cross-pleading.  The  mortgage  debt  was  proved  before  the  master, 
and  the  power  of  the  court  to  order  the  property  to  be  sold  was  com- 
plete, independent  of  the  mortgage,  and  the  mortgagee,  being  a 
party,  is  bound  by  that  judgment,  and  must  look  to  the  fund  pro- 
duced by  the  sale  for  the  satisfaction  of  its  debt. 

The  appellant  not  only  has  a  valid  title  but  one  that  is  free  from 
even  a  suspicion  of  invalidity. 

Judgment  ofRrmed, 

R.  C.  Davis,  for  appellant. 

Muir,  Bijor  &  Davie,  for  appellee. 


J.  V.  Ryan  r.  John  G.  Stanton. 

Sale  by  Debtor  of  His  Property. 

The  law  permits  a  debtor  to  sell  his  property  to  pay  his  debts,  and 
such  a  sale  creates  no  trust  in  favor  of  other  creditors. 

APPEAL  FROM  RUSSELL  CIRCUIT  COURT. 

June  15.  1877. 
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Opinion  by  Judge  Pryor  : 

We  see  no  reason  why  the  appellant  is  deprived  of  the  right  to 
coerce  the  money  from  the  officer  returning  the  execution  satisfied. 

The  law  permits  the  debtor  to  sell  his  prc^erty  to  pay  his  debts, 
and  the  fact  of  his  having  made  a  sale  for  that  purpose  creates  no 
trust  in  favor  of  creditors.  The  sale  was  absolute  and  unconditional, 
and  the  purchaser,  although  agreeing  to  pay  the  debts,  does  not  hold 
the  property  in  trust.  No  such  stipulation  is  expressed  in  the  instru- 
ment conveying  the  property,  nor  was  there  any  such  intention  on  the 
part  of  the  contracting  parties.  Besides,  there  is  no  allegation  that 
appellant's  debt  is  unpaid,  or  that  the  constable  failed  to  account  to 
the  appellant  for  the  amount  of  the  execution. 

The  demurrer  was  properly,  sustained.    Judgment  affirmed. 

/.  F.  Montgomery,  for  appellant. 


Edward  C.  Pfingst,  et  al.,  v,  Thomas  E.  Wilson's  Ex'r. 

Same  v.  James  Gault  &  Son. 


Mortgage  Foreclosure— -Sale  of  Property  on  Decree. 

Where  a  sale  of  property  on  decree  of  foreclosure  is  set  aside,  and 
on  a  resale  is  purchased  by  a  second  buyer,  who  pays  a  part  of  the 
purchase  money,  and  on  appeal  by  the  first  purchaser  said  second  sale 
is  set  aside  and  the  first  sale  confirmed,  the  second  purchaser  is  en- 
titled to  a  rule  requiring  the  repayment  of  his  purchase  money- 
Trial  by  Jury. 

The  chancellor  may  submit  questions  of  fact  to  the  decision  of  a 
Jury,  but  he  cannot  be  required  by  parties  litigating  in  his  court  to 
submit  any  questions  to  a  Jury. 

APPESAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  15,  1877. 

Opinion  by  Judge  Cofer  : 

Under  a  judgment  of  the  Louisville  Chancery  Court  ordering  the 
sale  of  certain  property,  known  as  the  Louisville  Chemical  Works,  to 
satisfy  two  mortgages,  one  to  the  Masonic  Saving  Bank  and  the 
other  to  the  appellee,  Garvin  H.  Cochran,  executor  of  the  last  will 
of  Thomas  E.  Wilson,  the  marshal  of  that  court,  on  the  26th  day  of 
May,  1873,  sold  said  property  at  auction,  when  the  appellants,  E.  C 
and  H.  A.  Pfingst,  became  the  purchasers  at  the  sum  of  $12,000, 
for  which  they  executed  bond  as  required  by  the  judgment.    The 
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ik  was  reported  to  the  court  June  6,  and  June  23,  upon  exceptions 
led  by  Cochran  and  an  offer  to  bid  $14,000  for  the  property  if  a 
.'sale  was  ordered,  the  court  set  aside  the  report  of  the  sale  and 
rdered  the  property  to  be  resold,  which  was  done  on  the  i6th  day 
f  July,  when  Cochran  became  the  purchaser  at  $14,000.  He  gave 
onds  according  to  the  directions  in  the  judgment  and  the  sale  was 
sported  to  and  confirmed  by  the  court. 

From  the  order  setting  aside  their  purchase  and  directing  a  resale, 
nd  the  order  confirming  the  second  sale,  Pfingsts  appealed  to  this 
ourt,  which  reversed  said  orders  and  remanded  the  cause  with 
irections  to  confirm  the  first  sale.  The  mandate  of  this  court  re- 
ersing  these  orders  was  entered  in  the  court  below  December  24, 
874,  and  January  25,  1875,  the  sale  to  Pfingsts  was  confirmed.  In 
he  meantime  Cochran  had  paid  into  court  on  his  purchase  about 
19,000,  which  had  been  withdrawn  by  the  Masonic  Savings  Bank, 
ind,  on  his  motion,  the  bank  was  ordered  to  bring  into  court  for 
Tochran  the  amount  so  withdrawn,  and  on  motion  of  the  bank  a 
iile  nisi  was  awarded  against  the  appellants  to  pay  the  amount  of 
heir  bonds. 

In  response  to  the  rule  they  responded,  among  other  things  not 
lecessary  to  be  stated,  setting  forth  the  facts  in  regard  to  their  pur- 
:hase,  the  order  for  a  resale,  the  purchase  by  Cochran,  and  the 
reversal  of  the  orders  of  the  chancery  court  and  the  confirmation 
yl  the  first  sale  as  above  stated',  and  averring  that  Cochran,  imme- 
diately after  the  confirmation  of  the  sale  to  him,  took  possession  of 
it  until  January  25,  1875,  and  that  the  use  and  occupation  thereof 
TOs  reasonably  worth  the  sum  of  $2,000  per  annum,  and  that  while 
he  so  held  possession  said  premises  had,  by  his  neglect,  been  perma- 
nently damaged  in  the  sum  of  $1,500.  They  prayed  the  court  to 
frame  an  issue  between  themselves  and  Cochran  regarding  these 
matters  and  demanded  a  trial  thereof  by  a  jury.  As  to  the  sum  of 
89,071.78,  being  the  excess  of  the  amount  due  on  the  bonds  for  the 
purchase  money  over  the  amount  claimed  for  the  use  and  occupa- 
tion of  the  property  and  permanent  injury  thereto  while  in  Cochran's 
possession,  the  response  was  adjudged  insufficient  and  the  rule  made 
absolute.  And  in  obedience  to  that  order  the  appellants,  on  the  loth 
day  of  February,  1875,  P^^d  into  court  the  sum  of  $9,095.98,  being 
the  amount  ordered  to  be  paid-  with  interest  thereon.  No  disposi- 
tion seems  to  have  been  made  of  the  residue  of  the  response,  and  so 
far  as  appears  that  rule  is  still  pending. 

February  19,  on  motion  of  Cochran,  a  rule  was  awarded  against 


490  Kentucky  Opinions.  [Junq 

the  appellants  to  pay  into  court  the  balance  due  on  their  bonds  oi 
show  cause  to  the  contrary.  In  response  to  that  rule  they  set  up  th^ 
pendency  of  the  previous  rule  awarded  on  motion  of  the  bank,  and 
also  the  same  matters  already  stated  as  set  forth  in  the  response  to 
the  first  rule. 

In  the  suit  in  which  the  judgment  for  a  sale  of  the  property  was 
rendered,  the  appellee,  Gault,  asserted  a  lien  on  the  property  under 
the  mechanic's  lien  law,  and  the  judgment  provided  that  his  lia 
should  be  transferred  to  the  proceeds  of  the  sale,  and  if  finally  sus- 
tained should  be  satisfied  out  of  the  purchase  money.  His  lien  \\2s 
sustained,  and  on  his  motion,  February  2^,  a  rule  was  awarded 
against  the  appellants  to  pay  the  amount  thereof  or  show  cause  to 
the  contrary.  To  this  rule  they  made  the  same  response  as  to  the 
others.  April  9,  1875,  the  rule  awarded  on  the  motion  of  Gault  \\2s 
made  absolute,  and  an  attachment  was  awarded  against  the  app-el- 
lants,  but  the  amount  required  to  be  paid  is  not  stated  in  the  order. 

April  16  the  rule  awarded  on  motion  of  Cochran  was  made  abso- 
lute as  to  the  sum  of  $160.51,  and  an  attachment  was  awarded  to 
compel  the  payment  of  that  sum  also,  and  January  21,  1876,  upon 
final  hearing  of  Cochran's  rule,  it  was  made  absolute  as  to  the  sum  of 
$3,232.02,  with  interest  from  February  10,  1875,  the  court  holding 
that  the  appellants,  having  been  kept  out  of  possession  in  conse- 
quence of  the  erroneous  order  setting  aside  their  purchase,  >*'ere  no: 
liable  for  interest  on  the  purchase  money  except  from  a  period  ten 
days  subsequent  to  the  entering  of  the  mandate  of  this  court  direct- 
ing the  confirmation  of  the  sale  to  them. 

From  these  orders  these  appeals  are  prosecuted. 

The  first  error  complained  of  is  that  the  court  refused  to  sustain 
the  plea  of  another  rule  pending  and  to  dismiss  Cochran's  rule  on 
that  ground.  The  plea  was  not  available.  The  rule  relied  upon  was 
not  in  the  name  of  Cochran,  but  in  the  name  of  the  bank. 

The  bank  had  a  prior  lien,  and  Cochran  was  entitled  to  what  migiit 
remain  after  liens  prior  to  his  own  were  satisfied ;  and  as  junior  en- 
cumbrancer he  had  the  same  right  to  have  the  fund  brought  into 
court  that  the  superior  liens  might  be  satisfied  and  the  amount  con- 
ing to  him  ascertained  and  paid  over,  that  a  junior  mortgagor  has 
to  compel  the  foreclosure  of  prior  mortgages  and  a  distribution  oi 
the  proceeds  of  the  sale  of  the  mortgaged  property.  Moreover.  :t 
seems  from  the  record  that  the  bank  has  been  satisfied,  and  therefore 
has  no  interest  in  the  fund  and  no  right  to  require  it  to  be  hrou^^ 
in. 
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The  next  ground  urged  for  a  reversal  is  that  the  court  erred  in  re- 
sing  to  submit  the  questions  of  fact  raised  by  the  response  to  a 
T.  We  do  not  know  of  a  case,  and  none  has  been  cited,  in  which 
was  held  that  the  chancellor  can  be  required  by  parties  litigating 
his  court  to  submit  questions  of  any  character  to  the  decision  of 
UTy.  Whether  he  will  do  so  is  a  question  addressed  to  his  discre- 
n,  and  the  exercise  of  that  discretion  cannot  be  controlled  by  this 
urt. 

Counsel  cites  the  case  of  Moore  v.  Martin,  i  B.  Mon.  97,  as  an 
thority  in  point,  but  an  examination  of  the  opinion  will  show  that 
is  court  did  not  direct  the  chancellor  to  employ  a  jury  to  aid  him  in 
iding  the  facts.  The  court  said  there  was  some  difficulty  in  ascer- 
Ining  the  amount  that  should  be  allowed  Martin  for  his  labor  and 
penses  in  surveying  the  route  of  a  proposed  railroad,  for  which 
oore  had  agreed  to  pay  him,  and  as  the  judgment  must  be 
versed  they  would  not  attempt  to  fix  the  amount,  and  suggested 

the  chancellor  that  he  submit  the  matter  to  a  jury.  The  language 
aployed  shows  that  the  court  did  not  reverse  the  judgment  because 
jury  had  not  been  called  to  pass  upon  the  facts  and  fix  the  amount 
le  and  that  even  when  reversing  upon  other  grounds  the  court  was 
ireful  to  abstain  from  the  use  of  the  language  of  authority,  and  to 
mfine  itself  to  a  mere  suggestion. 

The  debt  due  to  Cochran  was  due  to  him  in  his  capacity  of  ex- 
:utor  of  Wilson,  and  not  to  him  as  an  individual,  and  any  claims 
le  appellants  may  have  against  him  on  account  of  the  use  and 
xupation  of  the  property  is  against  him  as  an  individual,  and  for 
lat  reason,  if  for  no  other,  cannot  be  used  to  affect  what  is  due  him. 
^'aterman  on  Set-Off,  Counterclaim  and  Recoupment,  Sec.  382. 

In  its  order  making  the  rule  absolute  the  court  ascertained  that  the 
ppellants  were  out  of  possession  from  the  3d  of  October,  1873,  to 
tie  3d  day  of  January,  1875,  and  adjudged  that  they  should  not  be 
equired  to  pay  interest  on  their  bonds  for  that  time.  Excluding 
nly  the  time  thus  fixed  and  computing  interest  for  the  remainder 
f  the  time,  the  amount  fixed  in  the  judgment  was  not  more  than 
k*as  due. 

We  see  no  valid  objection  to  the  order  to  pay  Gaults.  The  judg- 
nents  and  orders  appealed  from  are  aMrmed. 

William  Reineke,  for  appellants, 

George  Weisenger,  for  appellees. 
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J.  M.  Trigg  v.  Hugh  Bemis,  et  al. 
W.  L.  Weller  &  Son  v.  Same. 

Ante-Nuptial  Contract — Creditor's  Rights  in  Property. 

Where  a  woman  owns  a  store,  and  an  ante-nuptial  contract  prorid 
that  it  shall  remain  her  property,  and  such  store  is  conducted  afi^ 
marriage,  the  earnings  of  the  wife  under  such  a  contract  from  U 
conduct  of  said  store,  as  between  her  and  her  husband's  creditors,  a 
be  subjected  to  the  debts  of  the  husband.  The  equity  of  the  wife  ca 
only  extend  to  the  value  of  the  stock  on  hand  at  the  time  of  the  ant 
nuptial  contract. 

Husband  and  Wife — Creditors. 

When  the  wife  undertakes  to  trade  as  a  feme  sole  under  an  ant( 
nuptial  contract,  her  services,  or  rather  the  profits  made  by  her,  ai 
subject  to  the  claims  of  her  husband's  creditors. 

APPEALS  FROM  LOUISVIIJLB  CHANCERY  COURT. 

June  15,  1877. 

Opinion  by  Judge  Pryor  : 

These  causes  have  been  siihmitted  and  are  to  be  heard  together. 
The  answer  fails  to  allege  with  sufficient  clearness  that  the  prop- 
erty sought  to  be  subjected  is  within  the  terms  of  or  embraced  by 
the  antenuptial  contract  between  the  appellees.  The  proof  iniii- 
cates,  however,  that  the  note  on  Zanone  was  the  property  of  the  wife 
before  the  marriage,  and  the  fact  of  her  having  united  the  husteui 
with  her  in  an  action  for  its  recovery  and  its  replevy  is  no  evidence 
of  any  surrender  of  her  rights  derived  from  the  marriage  contract 
If  she  had  converted  it  into  money  by  its  collection,  or  invested  it  ia 
other  property,  her  equitable  right  to  it  could  not  be  disturbed. 

As  to  the  confectioneries  and  other  property  in  the  store  it  is  ad- 
mitted that  they  are  not  the  identical  articles  of  property  owned  by 
the  wife  at  the  time  of  the  contract,  and  that  she  has  been  engaged  in 
selling  and  replenishing  the  store,  conducting  the  business  as  if  she 
were  a  feme  sole.  The  profits  of  the  establishment  may  have  been 
more  than  sufficient  to  repay  the  wife  the  full  value  of  the  gcM^is 
she  had  on  hand  at  the  time  of  the  marriage.  She  had  no  power  to 
take  as  a  feme  sole  unless  in  the  manner  provided  by  the  statute.  A 
contract  between  herself  and  husband  cannot  give  her  that  right  All 
the  earnings  of  the  wife  under  such  a  contract  as  this,  as  between  her 
and  the  husband's  creditors,  can  be  subjected  to  the  debts  of  the 
husband.  It  therefore  devolved  upon  the  defendants  to  show  that 
this  stock  of  goods  then  on  hand  were  exempt  from  the  demands  oi 
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editors.  That  they  were  not  the  identical  goods  embraced  by  the 
itract  made  out  a  case  for  the  appellants,  and  the  burden  was  on 
J  appellees  to  show  the  exemption.  The  husband  was  entitled  to 
the  profits,  and  the  money  expended  in  replenishing  the  stock  was 
;.  The  equity  of  the  wife  can  only  extend  to  the  value  of  the 
>ck  on  hand  at  the  time  of  the  contract.  If  this  was  invested  in 
t  goods  the  wife  to  that  extent  must  be  reimbursed. 
When  the  wife  undertakes  to  trade  as  a  feme  sole  under  a  con- 
ict  of  this  sort  her  services,  or  rather  the  profits  made  by  her,  are 
bject  to  the  claims  of  her  husband's  creditors. 
In  Uhrig  v.  Horstman  &  Sons,  8  Bush  172,  it  is  expressly  ad- 
dged  that  under  existing  laws  it  is  not  within  the  power  of  the 
isband,  by  mere  assent  or  even  by  an  express  agreement  to  that 
Feet,  to  convert  the  wife's  economy,  or  the  profits  of  any  trade  or 
isiness  he  may  permit  her  to  carry  on,  into  separate  estate  to  be 
ed  and  enjoyed  by  her  to  his  exclusion.  Nor  does  the  statute 
:empting  the  value  of  the  revenues  of  the  wife  due  by  her  employer 
om  the  payment  of  the  husband's  debts  affect  the  question  involved 
Te.  WTien  she  embarked  in  mercantile  transactions,  conducting 
te  business  in  her  own  name  with  the  husband  as  salesman  or  clerk, 
•  without  the  aid  of  his  services,  the  statute  points  out  the  mode  in 
hich  it  is  to  be  done  so  as  to  protect  her  interests.    The  judgment 

reversed  and  cause  remanded  with  directions  to  permit  the  answer 
>  be  amended  and  allow  proof  as  to  the  profits  realized  from  the  sale 
I  the  goods,  if  any.  This  is  to  be  deducted  from  the  value  of  the 
oods  on  hand  at  the  time  the  marriage  contract  was  entered  into, 
nd,  when  deducted,  the  value  of  the  goods  on  hand  at  the  date  of 
le  contract  (if  they  were  sold  and  reinvested  by  the  wife  in  the 
oncem)  less  the  profits,  will  be  set  apart  to  the  wife  or  paid  over 
y  her  out  of  the  proceeds  of  sale.  The  case  will  go  to  a  commis- 
ioner  to  ascertain  these  facts.  Judgment  reversed  and  cause  re- 
landed  for  further  proceedings  consistent  with  this  opinion. 

IVilliam  Dickerson,  Alexander,  Baker  &  Reid,  for  appellants. 

Elliott  &  Atchison,  for  appellees. 


H.  N.  Carneal's  Adm'r  v.  Mary  Martin,  et  al. 

Uen  of  Purchase  Money — ^Waiver  of  Lien. 

The  taking  of  security  for  the  purchase  money  for  land  at  most  only 
creates  a  presumption  of  an  intention  to  waive  the  lien  given  by  the 
law. 
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Lien  Reserved  in  Deed. 

Where  a  lien  for  the  balance  of  purchase  money  is  resenred  in  x\ 
deed,  the  taking  of  personal  security  also  is  not  a  waiver  of  such  lie 

Waiver  of  Purchase-Money  Lien. 

When  a  deed  conveying  real  estace  has  not  been  recorded,  the  pa 
chaser  of  the  notes  for  the  balance  of  purchase  money,  with  no  nodi 
that  a  deed  had  been  made  or  of  what  it  contained,  who  surrendes 
such  notes,  taking  new  ones  with  personal  security,  and  the  debti 
represents  to  him  that  the  land  Is  good  for  the  debt,  does  not  I 
taking  such  security,  waive  his  right  to  hold  also  the  lien  for  t£ 
balance  of  the  purchase  money  of  such  land. 

APPEAL  FROM  TODD  CIRCmT  COURT. 

June  15,  1877. 

Opinion  by  Judge  Cofer: 

Glenn  sold  a  tract  of  land  to  N.  W.  Martin  and  gave  him  a  bod 
for  title.  N.  W.  Martin  sold  the  land  to  J.  D.  Martin,  who  executes 
to  him  his  note  for  the  purchase  money.  Whether  N.  W.  gave  J.  D 
a  bond  for  title  does  not  certainly  appear  and  is  not  important 
N.  W.  Martin  requiring  the  purchase  money  sooner  than  J.  D.  w-ai 
able  to  pay  it,  the  latter  procured  his  son-in-law,  E.  H.  Petree,  to  bcj 
the  note,  which  he  did  and  held  for  two  or  three  years,  during  which 
time  various  payments  were  made  on  it.  Petree  being  unable  or  un- 
willing to  give  further  indulgence,  J.  D.  Martin  applied  to  Camea! 
to  buy  the  note,  which  he  agreed  to  do  if  Martin  would  execute  to  hk 
a  new  note  with  Petree  as  surety  for  the  amount  due  on  the  old  one. 
A  new  note  was  accordingly  given,  with  Petree  as  suret>%  which  re- 
cites on  its  face  that  it  was  given  for  land.  J.  D.  Martin  departed 
this  life  without  having  fully  discharged  the  new  note,  and  Caracal 
brought  this  suit  in  equity  against  his  widow  and  heirs  claiminf:  a 
lien  on  the  land  and  seeking  its  sale  to  satisfy  his  debt.  The  widow 
answered,  controverting  the  lien,  and  the  circuit  court  having  ad- 
judged against  Carneal,  his  administratrix  (he  having  died  in  the 
meantime)  prosecutes  this  appeal  to  reverse  that  judgment. 

It  appears  from  the  pleadings  and  evidence  that,  at  the  instance  oi 
N.  W.  Martin,  Glenn  conveyed  the  land  directly  to  J.  D.  Martin  hj 
deed  bearing  date  September,  1865,  in  which  the  receipt  of  thewholf 
purchase  money  is  acknowledged.  The  note  sued  on  is  dated  in  Jnly- 
1866,  so  that  at  its  date  J.  D.  Martin  held  the  legal  title  under  a  deed 
which  not  only  retained  no  lien  for  the  security  of  the  note,  but  ifl 
express  words  acknowledged  the  payment  in  full  of  the  purchase 
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loney.  But  the  deed  had  not  then  been  recorded,  and  its  existence 
ras  unknown  to  either  Petree  or  Carneal.  It  also  appears  that 
lartin  then  represented  that  the  land  would  be  bound  for  the  note. 

It  is  clear  that  Petree  had  a  lien  which  was  unaffected  by  the  con- 
eyance,  without  his  knowledge,  by  Glenn  to  J.  D.  Martin.  Ireland 
'.  Berryffnan,  3  Bush  356.  But  it  is  claimed  that  the  acceptance  by 
ameal  of  a  new  note  with  Petree  as  surety  was  itself  a  waiver  of 
he  lien  theretofore  existing,  and  the  circuit  court  so  adjudged. 

The  taking  of  security  for  the  purchase  money  for  land  at  most 
«ily  creates  a  presumption  of  an  intention  to  waive  the  lien  given 
>y  the  common  law.  Story's  Equity,  Sec.  1226;  Clark  v.  Hunt,  3 
[.  J.  Marsh.  554.  And  it  has  been  held  that  where  a  lien  is  reserved 
n  the  deed  the  taking  of  personal  security  also  is  not  a  waiver  of 
he  lien,  Beyland  v,  Sewell,  4  Bush  637.  At  the  time  the  new  note 
vas  executed  Carneal  and  his  assignor,  Petree,  were  ignorant  that 
i  deed  had  been  made,  and  as  Martin  represented  that  the  land  would 
)e  bound  for  the  new  note  they  had  a  right  to  assume  that  no  deed 
had  been  made ;  and  to  allow  Martin,  or  volunteers  under  him,  to  set 
lip  facts  then  known  to  him  but  unknown  to  Carneal,  in  order  to 
defeat  a  lien  which  Martin  then  represented  as  existing,  would  be 
to  enable  them  to  perpetrate  a  fraud.  If,  as  Carneal  had  a  right  to 
assume  from  the  representations  of  Martin,  no  deed  had  been  made, 
the  lien  would  not  be  waived  by  the  acceptance  of  a  new  note  with 
personal  security.  Lusk  v.  Hopper,  Trustee,  3  Bush  179,  and  au- 
thorities there  cited. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  adjudging 
that  the  lien  had  been  waived.  Judgment  reversed  and  cause  re- 
manded for  a  judgment  in  conformity  to  this  opinion.  The  heirs  did 
not  resist  the  relief  sought  by  Carneal  and  there  will  be  no  judgment 
for  costs  except  against  the  widow,  Mary  Martin. 
H,  G.  Pertrie,  for  appellant,    Perkins  &  Perkins,  for  appellees. 


IsAM  Davidson  v.  Edward  Dickerson. 

Adverse  Possession — Title — Pleading. 

In  a  suit  to  quiet  title  a  pleading  is  but  a  legal  conclusion  which 
avers  only  "that  the  plaintiff  and  those  under  whom  he  claims  have 
been  in  the  possession  of  the  land  peaceably  and  uninterruptedly, 
claiming  It  as  their  own,  for  such  a  length  of  time  that  his  title  has 
been  sanctified  and  perfected." 
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APPEAL  FROM  CARTER  CIRCUIT  COURT. 

June  19.  1877. 

Opinion  by  Judge  Pryor  : 

The  facts  alleged  in  the  original  petition  constitute  no  cause  o| 
action.  The  only  title  the  appellee  asks  to  be  quieted  is  that  h^ 
derived,  as  he  maintains  in  argument,  by  a  continued  adverse  pQ5^ 
session  for  many  years.  The  allegation  is,  "that  the  plaintiff  an<j 
those  under  whom  he  claims  have  been  in  the  possession  of  the  lanj 
peaceably  and  uninterruptedly,  claiming  it  as  their  own,  for  such  ^ 
length  of  time  that  his  title  has  been  sanctioned  and  perfected."  Thi^ 
is  a  mere  legal  conclusion  without  any  statements  of  facts  upod 
which  to  base  it.  How  long  the  plaintiff  has  been  in  possession  doeS 
not  appear.  The  court  should  know  the  facts  upon  which  the  mind 
of  the  pleader  reaches  the  conclusion  that  he  has  a  perfect  title.  The 
amended  pleading  fails  to  allege  any  other  title,  and  not  only  *: 
shows  upon  its  face  that  the  possession  of  the  land  is  with  the 
defendant,  but  that  the  latter  obtained  this  possession  from  the  plain- 
tiff by  a  regular  legal  proceeding.  The  plaintiff's  remedy  is  by  an 
action  at  law  to  recover  the  land,  and  a  court  of  equity  will  not  grant 
relief  when  the  possession  is  conceded  to  be  with  the  party  who  is 
claiming  to  hold  adversely  to  him.  Who  has  the  better  title  this 
court  will  not  decide,  leaving  the  party  to  his  plain  remedy  at  law 
for  the  recovery  of  the  land  if  he  is  the  owner. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
dismiss  appellee's  petition  without  prejudice.  Newport  v.  Taylors 
Ex'rs,  i6  B.  Mon.  780;  Hamilton  v.  Hendrix's  Heirs,  i  Bibb  67. 

E.  B.  Wilhoit,  /.  R.  Botts,  for  appellant.  R.  D.  Davis,  for  appellee. 


J.  C.  Elrod  V,  ISHAM  Henderson,  et  al. 

Street  Improvement — ^Action  to  Collect  for — ^Answer. 

An  answer  to  a  petition  to  collect  for  a  street  improvement  is  not 
sufficient  when  it  fails  to  state  in  what  particulars  the  materials  used 
were  not  such  as  were  required  by  the  contract 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  19.  1877. 

Opinion  by  Judge  Cofer:  « 

The  appellees  not  only  alleged  that  the  special  ordinance  for  the 
improvement  of  Bank  street  was  passed  by  each  board  of  the  general 
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imcil,  and  approved  by  the  mayor,  but  they  stated  in  detail  the 
anner  of  its  passage,  showing  a  compliance  with  every  requisite  to 
valid  ordinance. 

In  response  to  those  allegations  the  appellants  answered,  denying 
at  the  alleged  ordinance  was  duly  or  legally  passed  by  either  board 

the  council,  and  also  denying  that  it  was  a  legal  or  valid  ordinance. 
We  have  so  recently  discussed  pleadings  in  all  respects  equal  to 
is  that  we  need  do  no  more  than  to  refer  to  the  opinion  in  Preston 
Roberts,  decided  at  this  term. 

The  special  ordinance  directed  the  street  to  be  improved  with 
acadam  pavement,  and  referred  to  a  general  ordinance  concerning 
le  improvement  of  streets  for  certain  specifications  of  the  manner 
:  making  the  improvement.  The  appellants  denied  that  that  ordi- 
mce  was  duly  or  legally  passed.  It  is  not  at  all  material  whether  it 
as  passed  or  not.  Dulaney  v.  Bowman,  8  Ky.  Opin.  592.  They 
enied  that  the  so-called  Bank  street  was,  or  ever  had  been,  a  public 
reet  or  public  property.  But  that  point  it  not  now  insisted  upon, 
hey  denied  that  the  contract  was  legal  or  valid.  This  was  no  more 
lan  a  demurrer  to  the  petition.  It  raised  no  issue  of  fact  and  is 
0  more  than  the  pleaders'  opinion  as  to  the  law  of  the  case. 

They  denied  that  the  materials  of  which  the  work  was  comprised 
rere  such  as  were  required  by  the  contract,  and  averred  they 
ere  of  a  kind  and  quality  greatly  inferior  to  that  required.  But 
ley  did  not  deny  the  allegation  in  the  petition  that  the  work  had 
een  regularly  accepted  by  the  proper  authorities  of  the  city,  nor 
ver  that  its  acceptance  had  been  procured  by  fraud  or  collusion.  In 
le  absence  of  such  averments  the  acceptance  of  the  works  is  con- 
lusive. 

But  if  such  were  not  the  case  the  answer  is  bad  on  this  point,  be- 
ause  it  does  not  state  in  what  particular  or  particulars  the  material 
ras  not  such  as  was  required  by  the  contract.  The  evidence  in  this 
asc  illustrates  the  propriety  of  this  rule.  Under  an  averment 
hat  the  materials  were  not  of  the  kind  required,  but  were  of 

kind  and  quality  much  inferior  to  that  stipulated  for,  a  large 
olumc  of  evidence  was  taken  to  prove  that  the  broken  rock 
v*as  larger  and  the  paving  stones  of  the  gutters  were  smaller  than 
vas  required  or  permitted  by  the  terms  of  the  contract.  The  kind 
ind  quality  of  the  stones  is  one  thing  and  their  size  is  quite  another. 

They  denied  that  the  property  of  all,  or  any  of  them,  had  been 
)enefited  by  the  improvement  as  much  as  the  cost  of  the  work  as- 
sessed against  them  respectively.  This  constitutes  no  defense.  Their 

32 
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lots  were  on  or  near  to  the  street,  and  were  presumed  to  have  beai 
benefited,  and  that  they  were  benefited  is  not  denied.  It  is  merelj 
denied  that  they  had  been  benefited  to  the  extent  of  the  assessment 

They  denied  that  the  apportionment  of  the  cost  of  the  work  had 
been  legally  or  properly  made.  Again  we  have  no  fact  alleged; 
simply  the  opinion  of  the  pleader  on  a  question  of  law.  Why  nc-i 
legally  or  properly  made?  No  facts  sustaining  the  conclusion  art 
stated  and  nothing  on  the  face  of  the  apportionment  has  been  pointed 
out  which  shows  that  it  was  illegal  or  improper. 

They  alleged  that  the  contiguous  territory  had  not  been  laid  out  cr 
defined  into  squares  by  principal  streets. 

This  embraces  all  that  was  contained  in  the  original  answer.  An 
amendment  was  tendered,  in  which'  it  was  alleged  that  the  stone  used 
was  not  hard  limestone  as  required  by  the  contract,  and  that  the 
broken  stone  used  to  macadamize  the  street  was  not  broken  as 
small  as  was  required.  But  that  amendment  was  objected  to,  and 
the  objection  does  not  appear  to  have  been  acted  on,  and  the  amend- 
ment was  never  filed. 

The  special  ordinance  provided  that  the  carriageway  of  the  street 
should  be  improved  by  paving  it  with  macadam  pavement  according 
to  the  provisions  of  a  general  ordinance  approved  May  5,  1870, 
etc.,  entitled  "General  ordinance  concerning  the  improvement  of 
streets."  That  ordinance  provides  for  two  kinds  of  macadam  pa\*e- 
ments,  one  of  which  is  therein  styled  macadam  pavement  proper,  and 
the  other  Telford  macadam;  and  counsel  insist  that  inasmuch  as  the 
special  ordinance  did  not  declare  whether  Bank  street  should  be 
improved  with  macadam  pavement  proper  or  Telford  macadam,  tbe 
contract  pursues  the  ordinance  in  this  respect ;  the  contractor  was 
left  to  decide  which  of  the  two  kinds  of  pavement  he  would  put 
down,  and  the  contract  is  consequently  void. 

We  do  not  concur  in  the  views  of  counsel.  Macadam  pavement  is 
not  a  distinct  character  or  style  of  pavement  known  by  that  name 
and  distinguished  by  it  from  simple  macadam,  but  the  word  "proper'' 
was  used  to  distinguish  ordinary  or  common  macadam  from  Telford 
or  other  style  macadam.  And  therefore  when  it  was  provided  in  the 
ordinance  and  contract  that  the  carriageway  should  be  improved 
with  macadam  pavement,  it  was  meant  that  it  should  be  conunon  or 
ordinary,  i.  e.,  macadam  proper,  and  the  contractor  was  bound  to 
make  that  kind  of  pavement,  and  when,  in  the  petition,  macadam 
pavement  is  mentioned,  the  same  kind  of  pavement  must  be  under- 
stood to  be  referred  to. 
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Xo  mention  is  made  in  the  answer  of  any  failure  to  make  cross- 
ngs,  or  to  do  anything  else  required  by  the  ordinance  and  contract, 
rhe  whole  effort  seems  to  have  been  to  make  complaint,  not  that  the 
Aork  had  not  been  done,  but  that  the  material  used  was  not  such  as 
Jie  ordinance  and  contract  required. 

It  was  not  alleged  in  the  petition  that  the  ground  contiguous  to 
Bank  street  had  not  been  defined  into  squares,  but  that  defect,  if  it 
ivas  such,  was  caused  by  the  answer  in  which  the  omitted  fact  was 
distinctly  alleged. 

Although  the  act  amending  the  charter  does  not  in  terms  give  a 
lien,  said  act  is  not  to  be  considered  by  itself,  but  in  connection  with 
the  whole  charter,  made  up  of  the  original  and  all  the  amendments 
thereto,  and  if  the  appellees  were  entitled  to  recover  the  price  of  the 
work  they  have  a  lien  on  the  lots  assessed. 

That  the  ordinance  required  the  assessment  to  be  made  on  the 
north  side  of  the  street  to  the  depth  of  315  feet,  while  it  only  extended 
210  feet  on  the  south  side,  would,  nothing  else  appearing,  be  ground 
for  reversal  and  a  correction  of  the  apportionment.  But  it  appears 
that  Portland  avenue  lies  north  of  Bank  street  at  a  distance  of  630 
feet,  and  runs  parallel  with  it,  that  there  is  no  intermediate  street, 
and  that  the  southern  boundary  of  the  city  is  at  a  distance  of  210 
feet  on  the  south.  These  facts  bring  this  case  within  the  rule  an- 
nounced in  Preston  v.  Roberts. 

« 

We  incline  to  the  opinion  that  the  intersections  are  to  be  paid  for 
by  the  owners  of  property  within  the  district  subject  to  assessment j 
but,  whether  this  be  so  or  not,  the  answer  presented  no  issue  as  to 
the  correctness  of  the  assessment,  and  we  need  not  pass  upon  the 
question ;  and  the  same  may  be  said  in  response  to  the  objection  taken 
in  argument,  only  that  crossings  were  not  made  in  accordance  with 
the  ordinance  and  contract. 

These  conclusions  render  the  discussion  of  other  questions  made 
in  argument  unnecessary. 

Judgment  cdRnned. 

C.  H  Hudson,  R.  J,  Elliott,  for  appellant. 

William  Mix,  for  appellees. 
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Mary  E.  Macklin  v.  Northern  Bank. 

Mortgage  to  Indemnify  Surety — Subrogation. 

Where  a  third  person  who  is  in  no  way  bound  for  a  debt  executes 
a  mortgage  to  indemnify  a  surety,  the  undertaking  is  personal  to  the 
surety  and  does  not  extend  to  the  creditor,  and  where  for  any  reason 
such  surety  releases  the  mortgage  such  mortgaged  property  cannot  be 
held  for  such  debt.  There  is  no  privity  between  the  mortgagor  and 
he  creditor,  and  the  creditor  cannot  be  subrogated  to  the  rights  of 
.he  mortgagee  even  if  he  has  not  released  his  mortgage. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

June  19,  1877. 

Opinion  by  Judge  Cofer: 

J.  J.  Macklin,  desiring  to  borrow  money,  procured  the  appellant, 
his  daughter,  to  make  to  Patrick  Gilfoyle  an  absolute  conveyance  of 
certain  real  estate  owned  by  her  to  indemnify  him  against  loss,  and 
thereupon  Gilfoyle  became  the  surety  of  Macklin  on  a  note  to  the 
appellee  for  $2,000.  The  note  given  for  the  loan  was  renewed  at 
the  instance  of  the  appellee ;  Gilfoyle  executed  and  delivered  to  the 
bank  a  writing  reciting  that  he  held  the  title  to  the  property  con- 
veyed to  him  by  the  appellant  to  secure  him  as  endorser  on  the  note 
to  the  bank,  and  that  upon  the  payment  of  the  debt  the  property  was 
to  be  reconveyed  to  her. 

That  writing  was  executed  without  the  appellant's  knowledge  rir 
consent,  and  its  existence  remained  unknown  to  her  until  after  this 
suit  was  commenced.  March  23,  1875,  Gilfoyle  executed  to  the  ap- 
pellant a  deed  releasing  all  interest  in  and  claim  upon  the  property. 

In  that  deed  it  was  recited  that  the  property  had  been  conveyed 
to  him  for  the  purpose  of  indemnifying  him  against  any  loss  he 
might  sustain  in  consequence  of  being  the  surety  of  J.  J.  Macklin 
for  the  debt  to  the  bank,  and  that  he  had  received  and  accepted  other 
indemnity,  and  in  consideration  of  the  premises  reconveyed  the  prop- 
erty. This  deed  was  executed  after  the  last  renewal,  that  on  which 
this  suit  was  brought. 

J.  J.  Macklin  became  insolvent  and  Gilfoyle  a  non-resident  anl 
the  bank  asserted  and  was  adjudged  to  have  a  lien  on  the  mortgage! 
property  for  the  security  of  its  debt.  The  appellant  is  not  indebted 
to  the  bank,  and  if  it  has  a  lien  it  must  have  acquired  it  throu^i^i 
Gilfoyle.  The  mortgage  was  not  to  the  bank,  nor  expressed  to  be 
for  its  benefit.  It  was  to  Gilfoyle  for  the  specific  purpose  of  securin:: 
and  indemnifying  him  against  loss  on  account  of  his  suretyship 
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There  is,  therefore,  no  privity  between  the  appellant  and  the  bank. 
She  does  not  owe  Gilfoyle,  and  having  reconveyed  the  property  to 
her  he  could  not  now  resort  to  the  mortgage  for  indemnity  if  forced 
to  pay  the  debt.  He  therefore  has  no  right  or  interest  under  the 
mortgage  to  which  the  bank  can  be  subrogated,  and  it  has  no  lien 
unless  the  mortgage  created  such  lien  before  and  without  a  breach 
of  its  conditions,  for  these  have  not  been  broken. 

A  mortgage  by  the  debtor  to  a  surety  creates  a  trust  for  the  pay- 
ment of  the  debt,  and  the  creditor  may  treat  the  mortgagee  as  hold- 
ing the  mortgaged  property  in  trust  for  his  benefit,  and  proceed  to 
foreclose  it.  The  debtor  cannot  object  and  thereby  force  his  surety 
to  pay  the  debt,  and  then  resort  to  the  mortgage  for  indemnity.  The 
surety  cannot  object  because  the  only  interest  he  has  in  the  property 
is  his  indemnity,  which  is  best  accomplished  by  payment.  The  prin- 
cipal ought  to  pay  his  debt,  and  as  the  mortgaged  property  must  ulti- 
mately be  sold  to  pay  it,  unless  paid  by  the  principal,  the  law  treats 
it  as  a  trust  created  by  the  debtor  for  the  benefit  of  both  the  creditor 
and  the  surety,  and  therefore  the  surety  cannot  release  the  mortgage 
to  the  prejudice  of  the  creditor. 

But  when  a  third  person,  in  no  way  bound  for  the  debt,  executes 
a  mortgage  to  indemnify  a  surety,  the  undertaking  is  personal  to 
the  surety  and  does  not  extend  to  the  creditor.  The  obligation  of 
the  mortgagor  is  contingent.  Not  so  with  the  debtor  who  has 
executed  a  mortgage  to  indemnify  a  surety.  Being  bound  to  pay 
the  debt  he  is  in  default  when  he  fails  to  pay  according  to  the  terms 
of  his  contract.  The  appellant  is  not  in  default.  She  never  under- 
took to  pay  the  debt,  and  no  suit  could  be  maintained  against  her  or 
her  property  until  the  conditions  of  her  undertaking  were  broken. 

Gilfoyle  could  maintain  no  action,  and  even  if  entitled  to  be  sub- 
roirated  to  his  rights  the  bank  could  not  maintain  the  action.  The 
mortgage  not.  having  been  given  to  the  bank  or  for  its  indemnity, 
the  reconveyance  by  Gilfoyle  was  effectual  to  reinvest  the  appellant 
with  the  unencumbered  title. 

It  does  not  matter  that  the  bank  may  have  given  credit  to  the 
mortgage.  It  knew  all  the  facts,  and  was  bound  at  its  peril  to  know 
their  legal  effect.  Judgment  reversed,  and  cause  remanded  with 
directions  to  dismiss  the  petition  as  to  the  appellant. 

Strcenson  &  O'Hara,  for  appellant. 

Pryor  &  Chambers,  for  appellee. 
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Mary  Hennessey,  et  al.,  v.  Charles  Woolly,  et  al. 

Sheriff's  Return — Service  of  Summons  on  Infants. 

A  return  of  the  sheriff  showing  service  on  infant  defendants  by 
leaving  a  copy  thereof  with  the  mother  of  such  Infants  is  sufficient 
to  give  the  court  Jurisdiction. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

June  19,  1877. 

Opinion  by  Judge  Lindsay  : 

The  return  of  the  sheriflf  shows  that  a  copy  of  the  summons  w^ 
served  on  each  one  of  the  infant  defendants,  by  giving  a  copy  to 
Mary  Hennessey,  their  mother.    We  see  no  reason  why  this  copy 
should  not  answer  the  double  purpose  of  completing  the  service  on 
the  infants  and  of  notifying  the  mother  that  relief  was  also  being 
sought  against  her.    If  she  read  this  summons  she  received  all  the 
information  she  would  have  received  if  another  copy  had  been  es- 
pecially given  to  her.    There  was  no  necessity  for  a  summons  on  the 
amended  petitions;  in  fact  those  petitions  were  superfluous.    The 
mortgages  on  their  face  passed  the  homestead  right,  and  it  was  not 
necessary  to  plead  a  fact  which  resulted  from  the  proper  legal  con- 
struction of  the  conveyances  sought  to  be  enforced.    No  proof  was 
necessary.     If  the  debtor  is  not  dead  then  the  appellants  are  not 
prejudiced  by  the  judgment.    If  he  is  dead  then  these  appellees  had 
the  right  to  proceed  against  his  widow  and  heirs  at  law  to  enforce 
their  mortgages,  and  it  is  immaterial  whether  thei"e  has  or  has  no: 
been  an  administration  on  his  estate. 

Judgment  affirmed. 

Z.  Gibbons,  for  appellants,    JV,  D.  Boswell,  for  appellees. 


James  M.  Forsyth,  Sr.,  v,  D.  M.  Jones,  Adm'r. 

Admission  of  EMdenc^— Grounds  for' New  Trial — Practice. 

ESven  conceding  that  it  was  error  to  admit  certain  evidence  at  tbe 
trial,  wherQ  such  error  is  not  designated  as  a  ground  for  a  new  trial 
the  court  of  appeals  cannot  review  the  action  of  the  trial  coart  rel>* 
tive  thereto. 

APPEAL  FROM  BOYLE  CIRCUIT  COURT. 

June  19,  1877. 
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Opinion  by  Judge  Pryor: 

The  admission  of  incompetent  testimony  is  not  made  one  of  the 
NO  grounds  for  a  new  trial,  and  therefore  this  court  cannot  review 
tie  action  of  the  court  below  upon  this  branch  of  the  case,  conceding 
lat  an  error  in  this  regard  has  been  committed  to  the  prejudice  of 
tie  appellant.  The  instruction  based  upon  the  idea  that  the  appellant 
ecognized  his  liability  upon  the  note  is  in  accordance  with  the 
pinion  heretofore  delivered  in  this  case  and  must  be  adhered  to. 
liere  is  much  conflict  in  the  testimony  upon  the  issue  raised  upon 
he  plea  of  non  est  factum,  and  while  the  weight  of  the  proof  may  be 
irith  appellant  it  constitutes  no  ground  for  reversal.  We  cannot 
ay  that  the  verdict  is  palpably  against  the  weight  of  the  testimony, 
wit,  on  the  contrary,  a  finding  either  way  with  proper  instructions 
TOuld  have  resulted  in  an  affirmance  by  this  court.  We  perceive  no 
ralid  objection  to  the  instruction  given  the  jury  after  they  retired, 
rhere  was  no  objection  made  as  to  the  manner  of  giving  it,  and  if 
}iere  had  been  there  was  nothing  in  the  instruction  prejudicial  to 
iie  appellant.  The  jury  was  evidently  more  confused  by  reason  of 
the  facts  than  the  law  of  the  case,  and  the  hesitation  to  find  a  verdict 
must  have  originated  from  the  conflict  in  the  proof.  The  instruc- 
tions were  easily  understood  and  none  of  them  calculated  to  mislead. 
This  case  has  been  pending  for  many  years.  The  issue  made  is  one 
of  fact  only,  and  a  jury  having  made  a  verdict  under  proper  instruc- 
tions this  court  will  not  disturb  the  finding. 
Judgment  affirmed. 


Frank  Carter  v.  Paul  L.  Booker's  Ex'r. 

Tnistee— Executor,  Duties  of. 

Wliere  one  was  appointed  as  executor  and  also  as  trustee  of  some  of 
the  legatees,  it  became  his  duty  as  executor  to  ascertain  the  amount 
of  the  bequest  to  himself  as  trustee,  and  having  done  so  it  was  his 
duty  thereafter  to  hold  that  sum  as  trustee,  and  for  a  breach  of  such 
duty  he  and  his  estate  are  answerable,  and  a  demand  against  him  or 
his  estate  for  such  trust  money  is  not  a  claim  against  the  estate  from 
which  it  came. 

APPEAL.  FROM  WASHINGTON  CIRCUIT  COURT. 

June  20,  1877. 

Opinion  by  Judge  Cofer: 

This  suit  is  not  in  any  proper  sense  a  suit  to  settle  the  estate  of 
Talbott.    It  is  not  against  his  personal  representative,  and  the  claim 
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asserted  is  not  against  his  estate.  The  object  is  to  recover  from 
Booker's  estate  money  which  came  to  his  hands  as  trustee  for  llrs. 
Denny  and  her  children. 

It  may  be  necessary  to  settle  his  accounts  as  executor  to  ascertain 
how  much  money  he  received  as  trustee,  but  that  will  be  a  mere  inci- 
dent growing  out  of  the  origin  of  the  claim,  and  does  not  affect  its 
nature  or  convert  it  into  a  claim  against  Talbott's  estate.  If,  in- 
stead of  having  been  the  executor,  Booker  had  been  trustee  only,  and 
had  been  sued  for  negligently  failing  to  collect  the  fund,  the  same 
necessity  to  settle  Talbott's  estate  might  have  arisen ;  yet  in  that 
case  it  would  hardly  have  been  contended  that  it  was  a  suit  to  settle 
Talbott's  estate. 

The  error  into  which  the  court  has  fallen  seems,  from  the  argu- 
ment of  appellee's  counsel,  to  have  resulted  from  a  failure  to  observe 
the  character  in  which  it  is  sought  to  charge  Booker.  He  qualified  a? 
the  personal  representative  of  Talbott  in  1833.  He  was  both  ex- 
ecutor and  trustee.  It  was  his  duty  as  executor  to  ascertain  the 
amount  of  the  bequest  to  himself  as  trustee  for  Mrs.  Deimy  and  her 
children,  and  having  done  so  it  was  his  duty  thereafter  to  hold  that 
sum  as  trustee,  and  it  is  for  a  breach  of  his  duty  as  trustee  that  the 
appellant  seeks  to  recover,  and  his  demand  is  therefore  a  personal 
demand  against  Booker's  estate,  and  the  only  reason  for  looking  into 
his  accounts  as  executor  is  to  ascertain  the  extent  of  his  individual 
liability. 

As  a  creditor  of  Booker's  estate,  the  appellant  had  a  riglit  to  insti- 
tute a  suit  for  its  settlement,  and  suit  was  properly  brought  in  Wash- 
ington county. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer. 

C.  5*.  Hill  for  appellant.    Ham  Pope,  J.  S.  Ray,  for  appellee. 


M.  D.  COOKENDOLPHER,  ET  AL.,  V,  PeRRY  D.  RuSH. 

Purchaser  of  Real  Estate— Duty  to  Protect  Title. 

It  is  the  duty  of  a  purchaser,  in  possession  of  real  estate,  who  bongbt 
with  notice  of  an  attachment  lien,  when  he  holds  money  doe  bis 
grantor,  to  protect  his  title  and  possession  by  using  so  much  of  tbe 
money  then  due  his  grantor  as  was  necessary  to  satisfy  such  attach- 
ment lien. 

APPEAL  FROM  PENDLETON  CHANCERY  COURT. 

June  20,  1877. 
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Opinion  by  Judge  Lindsay  : 

Hathaway  was  notified  of  the  attachment  lien  of  Qjokendolpher 
vhen  he  purchased  from  Rush.  He  had  full  knowledge  of  the  judg- 
nent  of  sale  rendered  in  favor  of  Cookendolpher,  and  there  is  noth- 
ng  in  the  record  to  show  that  he  did  not  have  actual  notice  of  the 
iay  of  sale.  He  at  that  time  owed  Rush  on  the  purchase  price  of  the 
and  $300,  which  was  due.  He  was  in  possession  and  held  under  a 
ieed  containing  covenants  of  general  warranty.  It  was  his  duty  to 
protect  his  title  and  possession  by  using  so  much  of  the  money  then 
ictually  due  to  Rush  as  was  necessary  in  the  satisfaction  of  Cooken- 
iolpher's  judgment.  He  could  not  in  good  conscience  keep  the 
noney  of  Rush  in  his  pocket  and  stand  by  and  see  the  land  sacrificed 
tor  abut  one-eighth  of  its  value. 

Besides  this,  there  is  proof  tending  to  show  that  he  agreed  with 
Mrs.  Rush  that  he  would  allow  the  sale  and  bid  in  the  land.  He  is 
charged  with  collusion  with  Cookendolpher,  and  the  circumstances 
of  the  case  give  color  to  the  charge,  and  yet  he  fails  to  offer  himself 
as  a  witness  to  explain  these  circumstances. 

The  judgment  of  the  chancellor  is  manifestly  right  and  it  must 
be  affirmed, 

C.  H.  Lee,  for  appellants.    Clarke,  for  appellee. 


I.  A.  Redding  v,  W.  B.  Harrison. 

Pleading— Set-0£F. 

A  set-off,  to  be  well  pleaded,  must  contain  all  the  requisites  of  an 

original  action. 

APPEAL  PROM  WASHINGTON  COURT  OF  COMMON  PLEAS. 

June  20,  1877. 

Opinion  by  Judge  Pryor  : 

A  set-ofF,  to  be  well  pleaded,  must  contain  all  the  requisites  of  an 
original  action.  There  is  no  averment  of  any  obligation  upon  the 
estate  of  Redding  to  pay  the  board  of  appellant's  sister,  nor  does  it 
appear  from  the  answer  whether  it  was  for  board  past  due  or  to 
become  due. 

There  is  no  contract  alleged,  by  which  the  appellee  undertook  to 
pay  the  board  for  the  year  succeeding  the  execution  of  the  note,  and 
in  fact  it  cannot  be  ascertained  from  the  statements  made  what  was 
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intended  to  be  pleaded.  The  claim  against  the  executor  for  his  al- 
leged wrongful  act  in  having  certain  claims  allowed  against  the  estatq 
of  Redding  cannot  avail  in  this  case.  The  answer  shows  that  the 
heirs  of  Redding  were  parties  to  the  litigation  in  which  the  claim 
was  presented,  and  this  being  the  case  the  question  should  have  been 
litigated  in  that  action.    The  demurrer  was  properly  sustained. 

Judgment  affirmed. 

L,  R.  Thurman,  for  appellant.  Hays  &  Selectnan,  for  appellee.      \ 


B.  F.  Alford,  et  al.,  v.  R.  McKenzie,  et  al. 

Pleadings — Evidence. 

The  facts  constituting  a  cause  of  action  or  defense  must  be  stilted 
in  the  petition  or  answer,  and  facts  not  pleaded  wiU  be  unavailing, 
although  well  established  by  the  evidence.  When  an  issue  is  not 
formed  by  the  pleadings*  evidence  of  facts  is  unavailable  that  would 
be  potential  if  such  issue  were  made. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

June  20,  1877. 

Opinion  by  Judge  Cofer: 

This  case  is,  in  nearly  all  respects,  like  that  of  Elrod  v.  Henderson, 
the  seventh  case  preceding  this.  The  same  issues  were  made  or 
attempted,  and  we  need  not  notice  here  such  points  as  were  passed 
upon  in  that  case. 

The  evidence  conduces  to  prove  that  Twenty-sixth  street  is  fifty 
feet  wide,  and  shows  clearly  that  it  is  forty  feet.  Assuming  that  it 
is  only  forty  feet  appellants'  counsel  claim  that  the  owners  of  ad- 
jacent property  cannot  be  legally  compelled  to  pay  the  cost  of  the 
work,  because  a  greater  proportion  of  the  street  is  covered  by  the 
carriageway  than  is  authorized  by  the  ordinances. 

The  special  ordinance  directed  that  a  carriageway  33  feet  wde 
should  be  made,  and  the  work  was  done  in  accordance  with  that 
ordinance.  A  general  ordinance  provides  that,  unless  othenvise  pro- 
vided by  the  ordinance  directing  the  work  to  be  done,  the  carriage- 
way in  streets  forty  and  less  tlian  sixty  feet  wide  shall  be  two- 
thirds  the  width  of  the  street  from  curb  to  curb.  If  Twent>'-sLxth 
street  is  but  40  feet  wide  the  carriageway  should,  according  to  the 
general  ordinance,  have  been  26  feet  8  inches,  instead  of  33  feet,  and 
there  is  left  for  sidewalks  only  7  feet,  instead  of  13  feet  4  inches. 
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nd  it  is  contended  that  as  the  carriageway  as  made  extends  on  to 
round  which,  under  the  general  ordinance,  should  have  been  re- 
irved  for  sidewalks,  the  special  ordinance  and  contract  were  illegal 
id  the  property  owners  are  not  liable. 

By  the  express  terms  of  the  general  ordinance  it  is  only  applicable 
hen  difiEerent  provisions  are  not  made  by  the  special  ordinance,  and 
>  that  was  done  in  this  instance  we  fail  to  perceive  that  the  general 
rdinance  in  any  way  affects  this  case.  But  if  it  did  it  could  not  avail 
le  appellants,  because  they  have  made  no  issue  upon  which  to 
use  the  question. 

WTien  written  pleadings  are  required  the  rule  is  that  the  facts  con- 
tituting  a  cause  of  action  or  defense  must  be  stated  in  the  petition  or 
Qswer,  and  that  facts  not  pleaded  will  be  unavailing,  although  they 
lay  be  well  established  by  the  evidence.  That  the  allegata  et  pro- 
ata  must  agree  is  a  rule  as  applicable  to  street  improvement  cases  as 
)  any  others.  The  width  of  the  street  it  not  stated,  and  evidence 
especting  its  width  was  irrelevant. 

The  judgment  must  therefore  be  aMrmed, 

C.  H.  Gibson,  R.  J.  Elliott,  for  appellants. 

W.  Muir,  G,  B.  Eastin,  for  appellees. 


Samuel  H.  Jesse  v.  J.  R.  Gregory. 

rnutee— Sale  of  Land — ^Innocent  Purchaser. 

Where  a  person,  as  trustee  for  his  wife  and  children,  and  pursuant 
to  the  order  of  a  court,  conveys  real  estate  for  a  sum  larger  than  he 
accounts  for,  and  the  purchaser,  being  innocent  in  the  transaction 
and  not  knowing  of  the  trustee's  purpose  not  to  so  account,  will  not 
be  effected  thereby,  but  will  receive  a  good  title  at  such  sale. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

June  21,  1877. 

Opinion  by  Judge  Cofer  : 

This  was  an  ordinary  action  on  two  notes  given  for  a  part  of  the 
price  of  a  tract  of  land  sold  and  conveyed,  with  general  warranty, 
by  the  appellee  to  the  appellant.  The  appellant  answered  in  sub- 
stance, that  the  land  was  originally  conveyed  by  Evans  to  Tripplett 
as  trustee  for  the  wife  and  children  of  James  M.  Holmes,  free  from 
the  control  of  the  said  Holmes ;  that  January  8,  1864,  Holmes  exe- 
cuted to  the  appellee  a  bond  for  a  deed  to  the  land,  for  which  the 
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latter  agreed  to  pay  $4,500 ;  that  on  the  same  day  Holmes,  for  hini 
self  and  as  guardian  for  his  children,  instituted  suit  in  the  circu^ 
court  of  Daviess  county,  where  the  land  is  situated,  against  his  wii\ 
for  a  sale  of  the  land  for  reinvestment;  that  the  land  was  adjudges 
to  be  sold,  and  was  sold  and  purchased  by  Wandling  for  $3,128 ;  th2\ 
a  deed  was  made  to  Wandling  who  afterwards,  for  the  recited  con* 
sideration  of  $3,128,  conveyed  it  to  Holmes,  and  Holmes  conveyeti 
it  to  the  appellee ;  that  the  purchase  by  Wandling  was  for  Holme^j 
and  was  a  mere  device  to  divest  his  wife  and  children  of  their  title| 
and  to  secure  to  Holmes  the  difference  between  the  price  bid  b>] 
Wandling  and  the  price  appellee  was  to  pay  to  Holmes ;  that  only  tW 
sum  bid  by  Wandling  had  been  invested  for  Mrs.  Holmes  and  hr^ 
children,  and  the  residue,  to  wit,  $1,372,  had  been  appropriated  by 
Holmes.  He  also  averred  that  these  facts  were  known  to  the  ap- 
peWet  when  he  made  the  deed,  and  were  concealed  from  him  (appel- 
lant), to  whom  they  were  then  unknown. 

He  prayed  that  the  cause  might  be  transferred  to  equity  and  the 
contract  be  rescinded.  A  demurrer  to  the  answer  was  sustained  and: 
that  ruling  presents  the  only  question  in  this  record.  The  appellant, 
though  he  expresses  some  doubt  as  to  the  validity  of  the  judgmen: 
under  which  the  property  was  sold,  does  not  indicate  any  specific 
defect  nor  exhibit  a  copy  of  the  record,  and  w<  must  assume  that 
the  judgment  is  valid. 

If  the  other  facts  stated  in  the  answer  exist,  the  most  that  can  be 
said  is  that  Mrs.  Holmes  and  her  children  might  elect  as  against  one 
not  a  bona  fide  purchaser  to  reclaim  the  land.  The  appellant,  ac- 
cording to  his  statement,  received  his  deed  without  notice  of  the 
alleged  fraud  of  Holmes,  and  if  so  may  hold  the  land  against  them. 
In  such  a  case  it  is  well  settled  that  the  purchaser  cannot  have  a 
rescission.     Taylor  v.  Lyon,  2  Dana  276,  and  authorities  there  cited. 

Having  a  valid  title  to  the  land,  all  that  the  appellant  can  in  any 
possible  contingency  be  liable  for  is  the  excess  for  which  Holme? 
sold  the  land  over  the  amount  bid  by  Wandling ;  and  he  may  indem- 
nify himself  against  that  liability  out  of  the  purchase  money  yet  un- 
paid and  not  sued  for  in  this  action.  But  he  cannot  be  indemnified 
out  of  the  money  sued  for  in  this  case  because  he  failed  to  brine: 
Mrs.  Holmes  and  her  children  to  assert  their  claim.  Simpson  r. 
Hawkins  &  Cochran,  i  Dana  303 ;  Denny  v.  Wickliffe,  i  Met.  216- 

The  fact  that  a  child  born  to  Mrs.  Holmes  after  the  institution  of 
the  proceeding  to  sell  the  land  was  not  made  a  party  will  not  author- 
ize a  rescission  of  the  executed  contract.    The  appellant  must  rely 
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x)n  the  covenant  of  warranty  in  his  deed  for  indemnity  against  any 

aim  that  child  may  have. 

Judgment  affirmed. 

Riley  &  Jolly,  for  appellant.     Weir  &  Son,  for  appellee. 


Charles  Smith  v.  Commonwealth. 

riminal  Law — Evidence. 

It  was  error  for  the  court  to  permit  the  prosecuting  witness  in  a 
criminal  case,  who  claimed  to  have  been  ravished  by  the  defendant, 
to  state  to  the  Jury  what  she  told  her  husband,  as  to  the  alleged  oc- 
currence, the  defendant  not  being  present  at  the  time. 

^ss-Examination  of  Witness. 

The  defendant  in  a  criminal  case  should  be  permitted  by  his  counsel 
to  fully  cross-examine  the  prosecuting  witness  as  to  what  the  defend- 
ant did  and  said  at  the  time  of  the  occurrence  of  the  offense,  and  it  is 
reversible  error  for  the  court,  on  its  own  motion,  to  interfere  with  the 
cross-examination  and  to  excuse  such  witness  from  answering  the  ques- 
tions propounded  to  her;  such  a  course  was  prejudicial  to  the  substan- 
tial rights  of  the  accused. 

APPEAL  FROM  GRATSON  CRIMINAL  COURT. 

June  21,  1877. 

Opinion  by  Judge  Lindsay  : 

The  woman  who  complained  that  she  had  been  violated  by  the 
ippellant,  whilst  testifying  as  a  witness  was  allowed  to  state  to  the 
jury  what  she  told  her  husband  as  to  the  alleged  occurrence  at  the 
spring,  the  defendant  not  being  present  at  the  time.  This  was  error. 
L'pon  her  cross^xamination  as  to  what  occurred  at  the  time  of  one 
3f  the  alleged  outrages  she  was  asked  by  appellant's  counsel  to  state 
the  exact  language  used  by  the  defendant.  And  again  she  was  asked 
to  state  the  next  thing  the  defendant  did  after  dragging  her  to  and 
throwing  her  on  the  bed. 

In  each  instance  the  court  of  its  own  motion  interposed  and 
directed  the  witness  not  to  answer  the  questions,  and  notified  counsel 
that  inquiries  as  to  particulars  would  not  be  allowed.  These  inter- 
ferences were  not  authorized  by  the  circumstances  of  the  case,  and 
were  prejudicial  to  the  substantial  rights  of  the  accused. 

The  party  ravished  says  Hale  may  give  evidence  upon  oath,  and 
is  in  law  a  competent  witness ;  but  the  credibility  of  her  testimony, 
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and  how  far  she  is  to  be  believed  must  be  left  to  the  jury,  and  is  mor^ 
or  less  credible  according  to  the  circumstances  of  fact  that  concn^ 
in  that  testimony.  For  instance,  if  the  witness  be  of  good  famcj 
if  she  presently  discovers  offense  and  make  pursuit  after  the  oft 
fender,  showed  circumstances  and  signs  of  the  injury,  if  the  place  iij 
which  the  act  was  done  was  remote  from  people,  inhabitants  ot 
passengers,  if  the  offender  fled  from  it,  these  and  the  like  are  concur^ 
ring  evidences  to  give  greater  probability  to  her  testimony  whea 
proved  by  others,  as  well  as  herself.  Roscoe's  Crim.  Evidence,  side^ 
page  880. 

Here,  according  to  the  statements  of  this  witness,  she  did  not  presn 
ently  discover  the  offense,  although  three  times  outraged.  The  placei 
selected  was  her  own  house.  The  offender  did  not  fi^e,  but  faced 
her  in  the  presence  of  her  husband,  and  insisted  that  the  intercourse 
was  had  with  her  full  consent.  Under  such  a  state  of  case  a  full 
and  free  cross-examination  should  have  been  allowed,  and  the  wit- 
ness had  no  right  to  expect  the  court  to  interfere  from  motives  of 
delicacy  for  her  protection. 

The  husband  of  this  witness  should  not  have  been  allowed  to 
detail  conversation  between  himself  and  wife,  had  when  the  appel- 
lant was  not  present.  It  was  error  to  allow  the  commonwealth's 
attorney  to  ask,  and  to  permit  the  witness,  Logdsen,  to  tell,  that  cer- 
tain men  and  the  wife  of  one  Ben  Kessenger  left  the  neighborhood 
at  the  same  time  the  defendant  left,  and  that  the  latter  left  his  family 
behind.  These  facts  are  in  no  wise  connected  with  the  commission 
of  the  offense  charged,  and  were  only  calculated  to  inflame  the  minds 
of  the  jurors  against  the  prisoner. 

Instruction  No.  3,  given  on  the  motion  of  commonwealth,  should 
have  been  refused.  There  is  no  pretense  that  the  prisoner  operated 
on  the  fears  of  the  prosecutrix.  She  states  distinctly  that  he  r^ 
sorted  to  personal  violence  on  each  occasion.  For  these  errors  the 
judgment  must  be  reversed  and  the  cause  remanded  for  a  new  trial 
upon  principles  consistent  with  this  opinion. 

N.  5.  Robbins,  Leslie  &  Botts,  for  appellant    Moss,  for  appellee- 


PusEY  &  Summers  v,  Meade  County. 

Bridges — Compensation  for  Building  County  Bridges. 

The  agreement  of  the  county  Justices  to  pay  for  the  erection  of  1 
bridge  is  not  binding  unless  their  action  is  official,  and  to  show  tb^ 
the  record  of  the  county  court  must  be  produced. 
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iability  of  County  to  Pay  for  Bridge. 

If  a  bridge  is  directed  to  be  built  by  an  order  of  court  without  any 
price  being  named,  or  if  the  price  was  named  and  it  becomes  necessary 
to  sue  for  its  value,  the  county  may  be  sued  and  the  amount  due  the 
contractor  be  ascertained  by  the  verdict  of  a  Jury  or  Judgment  of  the 
court 

[andamus. 

Where  a  contractor  has  secured  a  Judgment  against  the  county  for 
building  a  bridge,  he  can  compel  the  county  court,  by  mandamus,  to 
make  a  levy  to  raise  money  to  pay  such  Judgment 


APPEAL  FROM  MEADE  CIRCUIT  COURT. 

June  21,  1877. 

Opinion  by  Judge  Pryor  : 

The  demurrer  to  the  petition  was  properly  sustained.  The 
Dnly  mode  by  which  the  county  can  be  made  liable  in  a  case  like  this 
is  by  the  action  of  the  county  court  or  court  of  claims,  evidenced  by 
the  order  of  court  authorizing*  the  work.  The  agreement  by  the 
justices  to  pay  is  not  binding,  unless  their  action  is  official,  and  to 
show  this  the  record  of  the  county  court  must  be  produced. 

In  this  case  a  mere  promise  is  alleged  by  reason  of  the  execution  of 
the  work,  the  use  of  the  bridge  by  the  county,  and  its  liability  for  the 
reasonable  value  of  the  structure.  It  is  nowhere  alleged  that  the 
county  court,  by  any  order,  directed  the  work  to  be  executed,  or  any 
reason  why  the  employment  was  not  made  a  matter  of  record. 

The  promises  of  the  justices  out  of  court  create  no  obligation  on 
the  county  to  pay.  If  the  bridge  was  directed  to  be  built  by  an 
order  of  court  without  any  specified  price,  and  the  appellant  was  the 
contractor,  or  if  the  price  had  been  fixed  and  it  became  necessary  to 
sue  for  its  value,  we  see  no  reason  why  the  county,  like  any  other 
corporation,  may  not  be  sued,  and  the  amount,  if  any,  due  the  con- 
tractor, ascertained  by  the  verdict  of  a  jury  or  judgment  of  a  court. 

The  party  may  not  be  able  to  enforce  his  judgment  by  the  levy 
of  an  execution,  but  having  ascertained  the  sum  due  him  can  compel 
the  county  court  by  mandamus  to  make  a  levy  on  the  property  of 
the  citizens  of  the  county  to  pay  it,  as  in  the  case  of  other  claims  due 
by  the  county.  The  judgment  sustaining  the  demurrer  is  affirmed. 
See  Gerrard  County  Court  v.  McKee,  1 1  Bush  234. 

BroTvn  &  Chelfj  for  appellants. 

Lews  &  Fairleigh,  for  appellee. 
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J.  H.  Minor,  et  al.,  v,  G.  H.  Withers,  et  al. 

Cross-Appeals — Practice. 

A  cross-appeal  can  only  be  prosecuted  by  an  appellee  against  an  ap- 
pellant.  Appellees  cannot  prosecute  cross-appeals  against  each  other. 

APPEAL  FROM  BOYLE  CIRCUIT  COURT. 

June  22,  1877. 

Opinion  by  Judge  Lindsay  : 

The  evidence  does  not  show  that  G.  H.  Withers  was  to  convev  to 
Mrs.  Minor  a  separate  portion  of  the  land  sold.  The  conve>'ancc 
was  read  to  and  understood  by  the  husband,  and  the  appellants  must 
be  held  to  have  accepted  it. 

But  the  lien  as  to  the  note  sold  to  Rodes  and  afterwards  renewed, 
can,  according  to  the  tenor  of  the  deed,  extend  no  further  than  for 
the  security  of  the  payment  of  three  hundred  and  twenty  dollars, 
"with  interest."  The  balance  of  the  note  imposes  a  personal  obliga- 
tion on  Minor;  but  the  land  cannot  be  subjected  to  its  payment,  and 
so  far  as  it  is  so  subjected  the  judgment  in  favor  of  Withers  \^ 
erroneous. 

G.  H.  Withers  and  the  children  of  John  N.  Withers,  and  John 
B.  Swope,  are  each  and  all  appellees.  They  cannot  prosecute  cross- 
appeals  against  each  other.  A  cross-appeal  can  only  be  prosecuted 
by  an  appellee  against  an  appellant.  If  appellees  have  conilictinc: 
interests  and  are  dissatisfied  with  the  judgment,  they  must  proceed 
against  each  other  in  this  court  by  original  appeals.  In  this  view  of 
the  case  we  cannot  consider  the  complaint  of  G.  H.  Withers  against 
the  children  of  John  N.  Withers,  nor  that  of  said  children  against 
John  B.  Swope. 

The  facts  that  appellants  moved  the  court  below  to  correct  certain 
supposed  errors,  and  that  their  motion  has  not  been  disposed  of,  do 
not  preclude  them  from  prosecuting  this  appeal.  The  motion  w3> 
not  to  correct  a  clerical  misprision,  and  they  had  the  right  to  abandon 
it  and  seek  relief  by  an  appeal  to  this  court. 

The  judgment  in  favor  of  G.  H.  Withers  for  the  use  of  the  chil- 
dren of  John  N.  Withers  is  reversed  and  the  cause  remanded  for 
the  correction  of  the  error  heretofore  pointed  out.  The  appeal  a- 
against  Swope  is  affirmed,  and  in  the  cross-appeal  of  G.  H.  Withers 
against  the  Minors  the  judgment  is  also  affirmed, 

R.  J.  Breckinridge,  Thompson  &  Thompson,  for  appellants. 

Robert  Harding,  Fox  &  Fox,  for  appellees. 
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Joe  Griffith  v.  Commonwealth. 

riminal  Law — Robbery  and  Larceny — Instruction. 

Robbery  and  larceny  are  not  degrees  of  the  same  offense.  They  are 
distinct  offenses. 

idictment- 

An  indictment  for  robbery  is  good  whether  the  notes  charged  to 
have  been  taken  were  lawful  currency  of  the  country  or  not.  If  such 
notes  are  of  any  value  the  party  committing  the  offense  is  guilty. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

June  22,  1877. 

Opinion  by  Judge  Pryor  : 

The  second  instruction  for  the  commonwealth  is  clearly  erroneous, 
lobbery  and  larceny  are  not  degrees  of  the  same  offense.  They  are 
listinct  offenses,  as  much  so  as  burglary  and  house-breaking  are  dis- 
inct  from  larceny.     Bullitt's  Criminal  Code,  Sec.  276. 

The  indictment  is  good.  It  is  immaterial  whether  the  notes  were 
iwful  currency  of  the  country  or  not.  The  indictment  is  for 
obbery.  If  the  notes  are  of  any  value  the  party  committing  the 
ffense  is  guilty.  No  technical  description  can  be  given  of  them  and 
lone  other  should  be  required. 

The  judgment  is  reversed  and  cause  remanded  with  direction  to 
Lward  a  new  trial  and  for  further  proceedings  consistent  with  this 
)pinion. 

Owen  &  Ellis,  for  appellant.    T,  E.  Moss,  for  appellee. 


M.  C.  Rowland  v.  Buford  &  Co.,  et  al. 

Contracts — Consideration. 

A  contract  sued  upon,  where  a  party  did  not  bind  herself  to  pay  any- 
thing more  than  she  was  already  legally  bound  to  pay,  but  in  which 
she  secured  the  advantage  of  having  her  votes  canceled  and  the  land 
finally  subjected  to  the  payment  of  another's  Judgment*  was  held  to 
be  supported  by  a  sufficient  consideration. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

June  22,  1877. 

Opinion  by  Judge  Lindsay  : 

McQure  had  not  only  attached  the  tract  of  land  conveyed  by  W 
H.  Rowland  to  the  appellant,  but  had  also  summoned  her  as  a  gar- 

33 
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nishee  and  attached  in  her  hands  the  sum  of  $7,500  which  she  had 
agreed  to  pay  for  the  land.  He  certainly  had  his  election  to  abandon 
his  charge  of  fraud  and  enforce  the  payment  of  so  much  of  seventy- 
five  hundred  doHars  as  would  satisfy  his  judgment  against  W.  H. 
Rowland.  In  this  state  of  case  the  contract  sued  on  was  entered  into. 
The  appellant  did  not  bind  herself  to  pay  one  cent  more  than  she  was 
already  legally  bound  to  pay,  and  she  secured  the  advantage  of 
having  her  notes  cancelled  or  extinguished  and  the  land  finally  sub- 
jected to  the  payment  of  McQurtf's  judgment.  The  contraa  is, 
therefore,  supported  by  a  sufficient  consideration. 

It  seems  that  appellant  signed  the  contract  without  reading  it. 
This  was  negligence  on  her  part,  and  is  not  a  ground  upon  which  the 
chancellor  can  base  an  interference  in  her  behalf.  The  appellees 
were  guilty  of  no  fraud,  and  the  contract  imposed  upon  the  appellant 
no  additional  liability.  She  may  not  have  understood  it,  but  it  \n? 
within  her  power  to  acquaint  herself  with  its  contents,  and  also  to 
consult  attorneys  as  to  its  leg^l  effect. 

The  judgment  of  the  court  below  must  be  affirmed, 

H,  C.  McLeod,  Lindsay,  for  appellant. 

R.  A,  Becfzner,  H,  M,  Buford,  for  appellees. 


Jacob  Ellinger's  Adm'r  %\  B.  B.  Brown,  et  al. 

Motion  to  Strike  Out  Parts  of  Petition. 

The  refusal  of  the  court  to  strike  out  parts  of  a  petition  under  some 
circumstances  is  not  such  an  error  as  will  affect  prejudiciallj  the 
substantial  rights  of  the  defendant. 

Consideration  of  Church  Subscription. 

The  establishment  of  a  church  is  a  sufficient  consideration  to  sustain 
a  promise  contained  in  a  church  subscription. 


APPEAL  PROM  KENTON  CIRCUIT  COURT. 

June  25,  1877. 

Opinion  by  Judge  Lindsay  : 

The  original  petition  in  this  action  contains  little  else  than  redtak 
of  assumed  facts  and  statements  of  conclusions  of  law,  and  there  is 
much   superfluous  and   irrelevant  matter  in   the  amendment  that 
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>ught  to  have  been  stricken  out  on  the  motion  of  the  appellant.  But 
6  this  redundancy  is  made  up  of  statements  of  circumstances  prov- 
ble  as  evidence  of  the  material  facts  in  controversy,  and  as  these 
trcumstances  were  actually  proved  on  the  trial,  the  refusal  of  the 
ourt  to  strike  out  is  not  such  an  error  as  in  this  particular  case 
iffected  prejudicially  the  substantial  rights  of  the  appellant. 

There  is  enough  in  the  amendment  to  show  unmistakably  that  the 
ippellees,  or  some  of  them,  were  induced  by  the  decedent,  Ellinger, 
0  present  to  the  annual  conference  a  petition  for  the  establishment 
)f  a  second  charge  of  the  Scott  Street  Church  in  Covington,  and 
hat  they  did  procure  said  charge  to  be  established  and  organized, 
ind  at  the  instance  of  said  decedent  did  contract  for  a  lot  of  ground 
ipon  which  to  erect  a  church  edifice,  and  it  is  specifically  averred, 
hat  in  consideration  of  the  said  organization  and  undertaking  of  the 
irustees  to  build  a  house  of  worship  for  the  use  of  the  said  second 
Aarge  of  the  M.  E.  Church  South,  the  decedent  agreed  and  prom- 
ised the  plaintiffs  to  pay  them  ten  thousand  dollars,  to  be  expended 
in  the  erection  of  said  building  at  once,  so  that  the  trustees  might 
have  the  funds  on  deposit  to  begin  the  said  work  early  in  the  spring 
of  1875,  and  might  draw  out  and  use  the  same  as  required ;  and  the 
plaintiflFs,  in  consideration  of  said  agreement  and  promise  of  dece- 
dent, completed  said  purchase  and  were  ready  to  begin  the  erection 
of  said  building  at  said  time,  and  so  notified  the  defendant. 

This  is  the  averment  of  an  express  promise,  founded  on  the  con- 
sideration of  the  organization  of  the  second  charge  and  the  purchase 
of  the  lot  of  ground ;  and  this  consideration  is  sufficient,  even  if  it 
be  conceded  that  the  undertaking  of  the  trustees  to  erect  the  church 
edifice  is  not  well  stated.  It  was  not  necessary  to  state  whether  the 
promise  was  oral  or  in  writing.  It  binds  the  representative  of  the 
decedent  in  either  event.  The  general  averments  of  the  performance 
of  the  conditions  precedent  were  good  under  the  Civil  Code  of  Prac- 
tice in  force  prior  to  January  i,  1877. 

We  will  not  enter  into  a  review  of  the  testimony.  It  may  be,  the 
written  guarantee  made  to  the  church  conference  would  not  of  itself 
be  sufficient  proof  of  the  alleged  promise,  and  that  the  proof  of  no 
one  of  the  numerous  conversations  of  the  decedent  relative  to  what 
he  intended  or  had  agreed  to  do  in  regard  to  the  erection  of  the 
church  would  have  authorized  the  verdict  of  the  jury,  but  the  guar- 
ant\'  taken  in  connection  with  the  inferences  arising  from  all  mere 
conversations  may  have  satisfied  the  jury  that  the  promise  was 
actually  made  as  claimed  by  the  appellees. 
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The  proposals  made  to  the  Scott  Street  Church,  and  the  card  pup- 
lished  in  the  Cincinnati  Enquirer,  tend  in  some  degree  to  show  that 
the  decedent  did  not  understand  he  was  legally  bound  by  any  prom- 
ise or  agreement  he  had  made  to  or  with  the  appellees,  but  it  was 
for  the  jury  to  weigh  the  evidence  and  reconcile  its  apparent  incon- 
sistencies, and  we  are  not  prepared  to  say  their  verdict  in  favor  of 
the  appellees  is  palpably  or  manifestly  against  the  weight  of  the 
evidence. 

It  was  not  necessary  that  the  plaintiffs  should  show  that  they  had 
taken  any  further  steps  in  preparing  to  build  the  church  than  that 
they  had  procured  a  suitable  lot,  within  the  boundary  designated  by 
the  deceased.  The  expenses  to  be  incurred,  therefore,  are  to  be  de- 
frayed out  of  the  fund  in  controversy,  and  the  trustees  of  the  church 
cannot  be  required  to  incur  personal  liability  in  order  to  enable  them- 
selves to  maintain  this  action. 

It  was  no  error  in  the  court  to  refuse  to  allow  s^pellant  to  prove 
by  Buffington  what  Brown  said  as  to  the  conditions  on  which  the 
decedent's  promise  was  to  become  binding  and  obligatory.  If  they 
desired  to  contradict  Brown  they  should  have  laid  the  proper  foun- 
dation. His  statements  could  be  proven  for  no  other  purpose,  as  he 
had  no  personal  interest  in  the  controversy,  and  his  action  all  the 
while  was  in  a  mere  fiducial  capacity. 

The  two  instructions  given  presented  the  law  of  the  case  in  the 
most  favorable  aspect  for  the  appellant.  They  introduced  issues  not 
raised  by  the  pleadings  and  required  the  appellees  to  establish  propo- 
sitions or  facts  merely  collateral  to  the  material  facts  upon  whidi 
their  right  to  a  recovery  depended.  The  instructions  asked  by  the 
appellant  and  refused  were  not  made  part  of  the  bill  of  exceptions, 
and  cannot,  therefore,  be  considered  on  this  appeal. 

We  perceive  no  reversible  error  in  the  record.  The  judgment  must 
be  affirmed, 

Stevenson,  O'Hara,  Simmons,  Schmidt,  for  appellant. 

Benton  &  Benton,  J,  G,  Carlisle,  for  appellees. 


Sarah  D.  Peabody  v.  George  Aldridge. 

Frand — ^Who  May  Plead  and  Rely  Upon  Fraud. 

One  party  litigant  cannot  set  up  and  rely  on  an  alleged  fraud  a«iiii^ 
another  party  as  a  cause  of  action,  where  such  other  party  is  making 
no  complaint. 
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APPEAL  FROM  LARUE  CIRCUIT  COURT. 

June  25,  1877. 

Opinion  by  Judge  Lindsay  : 

It  is  insisted  the  notes  of  Stubb  were  made  payable  to  the  wife,  son 
and  granddaughter  of  Reynolds,  the  vendor  of  the  land,  for  the 
fraudulent  purpose  of  preventing  said  vendor's  creditors  from  reach- 
ing and  subjecting  them  to  the  payment  of  their  debts.  This  was  not 
a  fraud  on  this  appellee,  nor  on  any  one  through  whom  he  claims  ti- 
tle. Mrs.  Peabody  was  from  the  first  the  legal  holder  of  the  title  to 
the  note  made  payable  to  her,  and  when  Reynolds  appeared  in  court 
as  her  next  friend,  and  jointly  with  her  sought  and  obtained  judg- 
ment on  the  note,  her  title  became  absolute  and  perfect,  and  she  is 
now  asking  no  relief,  either  at  law  or  in  equity,  and  this  appellee 
cannot  take  advantage  of  nor  profit  by  the  alleged  fraud  of  Reynolds. 

It  may  well  be  doubted  whether  Reynolds,  as  next  friend,  had  the 
right  to  satisfy  the  judgment  in  favor  of  Mrs.  Peabody  by  the  ac- 
ceptance of  property,  and  it  is  by  no  means  clear  that  he  could  collect 
the  money  due  her  without  the  sanction  of  the  chancellor,  but  it  is 
certain  that  he  had  no  power  to  cancel  the  bargain  and  contract  with 
Stubb  and  wife,  and,  by  rescinding  it,  defeat  the  collection  of  the  in- 
fants* judgment  altogether.  And  yet  this  is  what  the  appellee  al- 
leges the  said  Reynolds  did,  or  attempted  to  do. 

It  also  appears  that  appellee  acquired  title  under  toe  purchase  of 
Phillips,  who  became  the  owner  of  the  two  notes  executed  by  Rey- 
nolds to  Stubb  and  wife  when  the  contract  of  sale  was  cancelled. 
Phillips  enforced  his  lien  by  an  action  in  equity.  Both  Phillips  and 
appellee  must,  therefore,  be  presumed  to  have  had  notice  of  the  judg- 
ment in  favor  of  Mrs.  Peabody.  In  fact,  appellee  does  not  claim  that 
he  did  not  have  actual  notice  of  its  existence.  Further  than  this,  he 
does  not  aver  that  he  paid  anything  for  the  land,  and  the  most  that 
can  be  inferred  from  his  statements  is  that  he  satisfied  the  two  hun- 
dred dollars  due  to  Phillips,  with  interest  and  costs,  and  by  so  doing 
acquired  title  to  a  tract  of  land  which  cannot  be  worth  less  than  six 
hundred  dollars.  These  facts  tend  to  show  that  the  parties  were  not 
only  aware  of  the  existence  of  the  judgment  in  favor  of  Mrs.  Pea- 
body, but  that  they  contracted  in  view  of  the  land  being  bound  for 
its  payment.  The  failure  of  appellee  either  to  testify  himself  or  to 
oflFer  Phillips  as  a  witness  adds  weight  to  this  inference. 

It  is  not  necessary  to  determine  whether,  in  any  state  of  case,  a 
court  of  equity  will  assist  a  party  who  claims  under  a  fraudulent  con- 
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tract  or  arrangement.  It  is  sufficient  to  say  that  Mrs.  Peabody  does 
not  ask  the  assistance  of  a  court  of  equity.  It  is  the  appellee  who  in- 
vokes its  aid,  and  he  cannot  have  her  judgment  nullified  or  disre- 
garded because  of  an  alleged  fraud  upon  parties  who  do  not  com- 
plain. 

Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
solve the  injunction  and  dismiss  the  petition  of  the  appellee. 

T,  A.  Robinson,  W,  H,  Chelf,  for  appellant. 

Read  &  Twyman,  for  appellee. 


Wesley  Norris  v.  W.  C.  Dorsey,  et  al. 

Liability  of  Constables  on  Bond  for  Failing  to  Return  Execution. 

Sec.  1,  Art.  4,  Chap.  20,  Gen.  Stats.,  permits  a  person  Injured  to  n- 
coyer  either  by  suit  or  motion  against  a  constable  and  his  sureties  for 
failing  to  return  an  execution  within  the  time  prescribed  by  law. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

June  26,  1877. 

Opinion  by  Judge  Pryor  : 

We  are  inclined  to  construe  the  statute  as  authorizing^  a  recover}' 
either  by  suit  or  motion  against  the  constable  and  his  sureties  on  his 
official  bond  for  failing  to  return  an  execution  within  the  time  pre- 
scribed by  law.  The  action  on  the  bond  certainly  embraces  all  the 
requisites  of  a  motion,  and  by  motion  the  constable  and  his  sureties 
are  liable  on  the  bond  for  failure  of  the  officer  to  return  the  execution. 

Sec.  I,  Art.  4,  Chap.  20,  Gen.  Stats.,  allows  any  person  injured  by 
a  breach  of  a  constable's  bond  to  prosecute  an  action  or  motion 
against  the  constable  and  sureties,  or  either  of  them,  for  any  dam- 
ages sustained,  etc.  Sec.  5  authorizes  a  proceeding  against  a  con- 
stable and  sureties  by  like  motion  for  the  amount  of  the  execution, 
with  ten  per  cent,  damages  for  a  failure  to  return.  Like  motion 
means  like  proceedings,  that  is,  by  action  or  motion,  if  the  4)artie5 
have  the  notice  required,  by  summons  or  otherwise,  and  proper  state- 
ments or  allegations  are  made  in  the  pleading  of  the  plaintiff  asking 
a  recovery.  It  is  understood,  whether  the  proceeding  is  called  a  m> 
tion  or  action,  the  right  of  recovery  is  the  issue. 

The  breach  in  this  case  is  the  failure  to  return  the  execution.  The 
penalty  or  damages  fixed  by  the  statute  is  the  amount  of  the  execu- 
tion and  ten  per  cent,  damages.    Rulings  have  usually  been  made 
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ipon  the  question  as  made  by  the  court  below,  but  we  see  no  reason 
ivhy  the  recovery  may  not  be  had  under  a  proceeding  called  an  action, 
IS  well  as  a  proceeding  styled  a  motion.  This  is  the  only  question 
nade  in  the  case.  The  appellant  was  entitled  to  a  judgment.  Judg- 
nent  reversed  and  cause  remanded  or  further  proceedings  consistent 
Brith  this  opinion. 
L.  C  Willis,  for  appellant.    D.  M,  Rodman,  for  appellees. 


Auditor  v.  Baker  Boyd. 


Officers — ^Neglect  of  Duty  by  Officers^Reduction  of  Salary  on  Account 
of  Neglect  of  Duty. 

Under  the  state  constitution  which  provides  that  it  shall  be  the 
duty  of  the  general  assembly  to  regulate  by  law  in  what  cases  and 
what  deductions  from  the  salaries  of  public  officials  shall  be  made  for 
neglect  of  duty  in  their  official  capacity,  no  legislation  can  be  had  by 
which  the  salary  of  a  public  officer  can  be  lessened  except  for  neglect 
of  duty;  and  an  act  which  provides  for  such  deduction  of  salary,  but 
which  does  not  provide  a  way  of  ascertaining  that  he  is  neglecting 
his  duty,  is  void. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

June  27,  1877. 

Opinion  by  Judge  Pryor: 

The  legislature  must  provide  by  law  some  legal  mode  for  ascer- 
taining the  guilt  of  a  party  charged  with  neglect  of  official  duty. 
This  court  has  several  times  adjudged  that  the  mere  absence  of  the 
judge  from  his  court  is  not  a  disregard  of  his  official  duties,  and 
such  must  be  the  rule  in  regard  to  a  commonwealth's  attorney.  If 
the  absence  of  the  officer  is  unavoidable,  the  result  of  ill  health  or 
other  causes  that  necessarily  prevent  him  from  discharging  his 
duties,  no  deduction  can  be  made  from  his  salary.  The  constitution 
provides  that  it  shall  be  the  duty  of  the  general  assembly  to  regulate 
by  law  in  what  cases  and  what  deductions  from  the  salaries  of  public 
officials  shall  be  made  for  neglect  of  duty  in  their  official  capacity. 
No  legislation  can  be  had  under  this  provision  of  the  constitution  by 
which  the  salary  of  a  public  officer  can  be  lessened,  except  for  a 
n^lect  of  duty,  and  Sec.  3,  Art.  4,  Chap.  5,  Gen.  Stat.,  is  unconstitu- 
tional. That  section  provides  that  in  the  absence  of  the  common- 
wealth's attorney  the  judge  shall  appoint  some  suitable  attorney  to 
act,  and  the  allowance  made  for  his  services  shall  be  deducted  from 
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the  salary  of  the  attorney  for  the  commonwealth.  That  the  legisla- 
ture can  pass  laws  reducing  the  salaries  of  officers  by  applying  por- 
tions of  the  salary  to  the  payment  of  those  who  are  called  upon  to 
discharge  the  duties  that  such  officers  neglect  to  discharge,  is  dear. 
To  authorize  this  deduction  there  must  be  a  n^lect  of  duty,  and  such 
is  the  express  letter  of  the  constitution.  What  constitutes  neglect 
the  legislature  may  prescribe. 

Another  valid  objection  may  be  made  to  the  law  in  question. 
There  is  no  mcxie  devised  by  which  the  neglect  on  the  part  of  the 
officer  is  determined.  The  auditor  has  no  judicial  power.  WTiile  the 
salary  of  a  public  official  should  be  withheld  where  he  neglects  his 
dHcial  duties,  an  opportunity  must  be  afforded  him  to  show  that  the 
charges  are  untrue.  Neither  executive,  judicial  or  ministerial  of5- 
cers  have  the  right  to  presume  without  proof  that  the  trust  confided 
to  a  public  official  is  not  being  faithfully  discharged.  See  Auditor  v. 
Adams,  13  B.  Mon.  150;  Garrard  v.  Nuttall,  2  Met.  106;  Auditor:'. 
Cochran,  9  Bush  7. 

Judgment  affirmed, 

T.  E,  Moss,  for  appellant.     W.  L.  D.  Bush,  for  appellee. 


Eliza  Pike,  et  al.,  v,  Sallie  A.  Pike,  et  al. 

Dower — Widow's  Right  to. 

The  widow's  right  to  dower  in  her  late  husband's  real  estate  cannot 
be  defeated  by  the  assertion  of  others  that  such  real  estate  was  in  fact 
held  in  trust  for  them,  where  there  is  nothing  of  record  showing  aoy 
such  trust,  and  where  the  widow  had  no  notice  or  knowledge  of  as; 
such  secret  trust. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

June  27,  1877. 

Opinion  by  Judge  Lindsay  : 

The  alleged  liens  which  the  appellants  are  now  seeking  to  enforce 
against  the  tract  of  land  to  which  Joseph  Pike,  deceased,  held  the 
legal  title,  at  the  time  of  his  marriage,  do  not  appear  from  the  face 
of  his  deed,  nor  were  they  at  any  time  matters  of  public  record,  and 
it  is  not  pretended  that  Sallie  Pike,  his  widow,  had  actual  notice  of 
their  existence  at  the  time  of  their  marriage.  And  as  marriage  is  re- 
garded in  law  as  a  valuable  consideration  it  may  very  well  be  doubted 
whether  her  legal  rights  can  be  affected,  even  if  the  appellants  shall 
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n  the  end  be  able  to  establish  the  existence  of  their  alleged  equities. 
But,  however  this  may  be,  the  action  of  the  chancellor  in  allotting  to 
iallie  Pike  dower  out  of  the  land  was  proper  upon  the  pleadings  of 
ippellants. 

They  do  not  claim  that  Joseph  Pike  bid  in  this  land  at  commis- 
aoner's  sale  under  a  contract  or  agreement  with  them  that  they  were 
0  be  joint  owners  with  him.  They  say  that :  "Said  purchase  was 
nade  for  them  jointly,  and  that  they  (appellants)  intended  to  remain 
n  said  house  with  him  under  the  belief  that  they  were  joint  owners 
thereof  with  him."  They  then  change  their  ground  and  state  that 
'under  some  erroneous  advice  (they)  executed  receipts  for  their 
respective  shares  without  receiving  one  cent  thereof,  but  none  of 
them  relying  on  his  (Joseph's)  promise  to  pay  them,"  and  they  con- 
clude by  stating  that  though  he  has  paid  some  of  the  heirs  he  has 
paid  them  (appellants)  nothing. 

The  averment  that  said  purchase  was  made  for  Joseph  and  these 
two  appellants  jointly  is  but  a  mere  deduction.  Its  correctness  de- 
pends upon  whether  he  agreed  to  purchase  in  this  way,  and,  as  we 
have  already  seen,  there  is  no  allegation  that  any  such  agreement 
was  made.  The  understanding  and  belief  of  appellants  can  avail 
them  nothing,  for  the  simple  reason  that  such  understanding  and 
belief  may  have  rested  on  an  insufficient  foundation. 

Without  deciding  as  to  the  rights  of  the  appellants  to  have  their 
claims  against  their  deceased  brother's  estate,  arising  out  of  their  re- 
ceipting to  the  commissioner  and  receiver  for  their  shares  of  the 
purchase  money  due  on  the  land  in  question  as  lien  claims,  we  do 
hold  that  they  cannot  be  regarded  as  superior  or  equal  to  the  rights 
of  the  widow  to  be  endowed,  according  to  the  provisions  of  the  stat- 
ute, out  of  the  lands  of  which  her  husband  was  seized  in  fee  at  the 
time  of  her  marriage. 

Having  the  right  to  dower  the  widow  was  entitled  to  the  undis- 
turbed possession  of  the  mansion  house  and  curtilage  until  dower 
was  assigned  her,  and  therefore  the  temporary  injunction  sued  out 
to  prevent  the  unlawful  and  continuous  interference  of  appellants 
with  her  enjoyment  of  this  statutory  right  was  proper. 

The  judgment  allotting  dower  and  perpetuating  said  order  of  in- 
junction is  affirmed, 

C.  S.  Hill,  Russell  &  Arnett,  for  appellants, 

Rountree  &  Thomas,  for  appellees. 
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D.  A.  Baugh  V,  J.  G.  Reed. 

Appeal — Jurisdiction. 

The  Ck>urt  of  Appeals  has  jurisdiction  of  an  appeal  when  the  amonni 
demanded  either  by  the  plaintiff  or  defendant  is  over  fifty  doUara. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

September  4,  1877. 

Opinion  by  Judge  Cofer: 

This  court  has  jurisdiction,  the  amount  of  Reed's  account  bein^ 
more  than  $50.  For  the  purposes  of  an  appeal  in  such  a  case  thej 
largest  demand,  whether  it  be  that  of  the  plaintiflF  or  defendant,  is 
the  amount  in  controversy. 

The  record  of  the  quarterly  court  shows  that  the  surety  in  the  ap- 
peal bond  was  present  before  the  judge,  and  that  his  name  w^ 
signed  to  the  bond  at  his  request.  The  person  who  signed  his  name 
was  not  an  agent  within  the  meaning  of  the  statute.  Only  those  who 
act  as  agents  in  the  proper  sense,  that  is,  in  the  absence  of  the  prin- 
cipal, are  agents  within  the  meaning  of  the  act. 

But  even  if  the  bond  had  not  been  so  executed  originally  as  to  be 
valid,  there  seems  to  have  been  a  bona  fide  attempt  to  give  a  bond, 
and  the  appearance  of  the  surety  in  the  quarterly  court  and  the  ac- 
knowledgment of  the  bond  was  equivalent  to  the  execution  of  a  nev,- 
bond,  and  rendered  the  action  of  the  quarterly  court  proper. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded with  directions  to  overrule  the  motion  of  the  appellee. 

Fox  &  Fox,  for  appellant.     IV.  H.  Miller,  for  appellee. 


A.  F.  Smith  v.  W.  H.  Turner,  et  al. 

Mortgage— Land  Held  in  Trust— Proof. 

Where  one  takes  a  mortgage  on  a  horse  and  some  land  to  indenmifF 
him  from  loss  by  becoming  surety  for  others,  and  has  to  pay  the  debt 
he  may  foreclose  such  mortgage;  and  where  the  mortgagors  dais 
they  were  not  the  owners  of  the  property  when  they  executed  the 
mortgage,  but  the  proof  fails  to  sustain  their  claim,  such  defense  t^'^- 

APPEAL  FROM  LARUE  CIRCUIT  COURT. 

September  4,  1877. 

Opinion  by  Judge  Elliott  : 

In  1873  appellant  became  bound  as  surety  of  appellees,  W.  H.  and 
Mary  V.  Turner,  on  two  promissory  notes  to  Alfred  Hazelwood, 
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lounting  in  the  aggregate  to  about  one  hundred  twenty-five  dol- 

rs.    On  these  notes  the  appellant  and  appellees  were  sued  and 

dgment  obtained  against  them,  and  appellant  was  compelled  to  pay 

em. 

At  the  time  appellant  signed  as  surety  on  W.  H.  and  Mary  V.  Tur- 

ir  s  paper  they  conveyed  to  him  in  mortgage  a  tract  of  fifty  acres 

land  and  a  stud  horse  named  ''Denmark"  to  secure  him  against 
ss  as  their  security.  Appellant,  as  he  states  in  his  petition,  had  to 
ly  off  both  of  the  notes  on  which  he  had  gone  Turner  and  wife's 
curity.  which,  at  the  time  he  paid  them  (June  2,  1875),  amounted 
>  the  sum  of  $145.55.  After  the  payment  of  these  claims  appellant 
rougbt  this  suit  to  sell  the  mortgaged  property  in  satisfaction  of  the 
nount  due  him. 

Turner  and  his  wife  answered  and  admit  the  execution  of  the 
mortgage,  state  that  at  its  date  they  were  not  the  owner  of  the  horse 
amed  therein,  and  Mrs.  Turner  pleads  that  the  mortgage  deed  was 
cknowledged  by  her  in  the  presence  of  her  husband,  but  was  not 
ead  and  expxlained  to  her  as  required  by  law. 

The  children  of  W.  H.  and  Mary  V.  Turner,  on  their  petition  for 
liat  purpose,  were  made  parties  to  the  suit,  and  by  way  of  defense 
tated  that  the  fifty-acre  tract  of  land  was  many  years  before  that 
ime  conveyed  by  a  Mr.  Cunningham  to  W.  H.  Turner  in  trust  for 
he  use  of  Mary  V.  Turner  and  her  children,  and  claim  that  they  are 
oint  owners  with  their  mother  of  the  mortgaged  land,  and  ask  that 
heir  shares  be  allotted  to  them ;  and  Mrs.  Turner  claims  that  the 
Iced  from  Cunningham  impressed  on  her  interest  in  the  mortgaged 
and  the  character  of  separate  estate,  and  she  in  consequence  resisted 
ts  sale  in  satisfaction  of  appellant's  debt. 

The  cause  was  submitted  on  the  pleadings  and  exhibits,  and  the 
rourt  dismissed  appellant's  suit  at  his  cost^  and  he  brings  the  case 
tiere  and  claims  that  the  judgment  of  the  lower  court  was  erroneous. 

It  seems  to  this  court  that  on  the  pleadings  and  exhibits  the  ap- 
pellant was  entitled  to  a  judgment.  He  went  on  Turner  and  wife's 
paper  as  surety,  and  they,  to  indemnify  him,  executed  the  mortgage 
on  the  land  and  horse.  As  he  has  to  pay  the  notes  to  Hazelwood  and 
as  the  appellees.  Turner  and  wife,  had  broken  the  condition  of  the 
mortgage,  he  had  a  clear  right  to  sell  the  mortgaged  property  if  it 
belonged  to  the  mortgagors  and  was  not  the  separate  estate  of  the 
female  mortgagor. 

There  is  no  pretense  that  the  mortgaged  horse  was  Mrs.  Turner's 
separate  estate,  and  it  was  subject  to  the  mortgage  if  owned  by  the 
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mortgagors  at  the  date  of  the  mortgage,  and  there  is  no  proof  i 
this  record  that  the  horse  was  not  the  property  of  the  mortgagor 
As  to  the  mortgaged  land  there  is  no  proof  that  the  fifty  acres  mor 
gaged  to  appellant  is  a  part  of  the  tract  conveyed  by  Cunningham  i 
W.  H.  Turner  in  trust  for  his  wife  and  children.  The  mortgage  det 
described  it  as  land  that  Robert  Cunningham  had  conveyed  to  \V.  I 
Turner  and  Mary  V.  Turner,  and  the  deed  exhibited  by  W.  H.  ad 
Mary  V.  Turner's  children  only  proves  that  Robert  Cunningiiam  ha 
conveyed  scwne  two  hundred  fifty  acres  of  land  to  W.  H.  Turner,  t 
be  held  in  trust  for  Mary  V.  Turner  and  her  children ;  but  there  i 
no  evidence  in  this  record  that  the  mortgaged  tract  is  a  part  of  th 
tract  so  deeded. 

But  if  it  should  turn  out  that  the  mortgaged  tract  is  covered  by  A 
deed  from  Cunningham  to  W.  H.  Turner  and  wife  in  trust  for  th^ 
wife  and  children,  still,  from  the  language  of  the  deed,  we  are  oi 
opinion  that  Mrs.  Turner  has  a  life  interest  in  it  which  she  and  ha 
husband  could  convey  by  way  of  mortgage  to  appellant. 

Upon  the  return  of  the  case  either  party  may  be  permitted  to 
amend  their  pleadings  in  the  case. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  foi 
further  proceedings  not  inconsistent  with  this  opinion. 

Reid  &  Twyman,  for  appellant. 

W.  H,  Chelf,  T.  F,  Robertson,  for  appellees. 


Commonwealth  v.  Rue  House. 

Liability  of  Bail — Sfarrender  of  Principal. 

The  obligation  of  one  who  acknowledged  himself  bound  on  a  btfl 
bond  is  that  he  will  have  his  principal  in  court,  and  he  cannot  escape 
liability  by  showing  that  his  appearance  in  court  was  prevented  I7 
his  being  lawfully  arrested  by  the  United  States  government. 

APPEAL  FROM  EDMONSON  CIRCUIT  COURT. 

September  5,  1877. 

Opinion  by  Judge  Cofer  : 

If  judgment  is  entered  against  the  bail  and  the  defendant  be  sur- 
rendered or  arrested,  the  court  may,  at  its  discretion,  remit  the  whole 
or  part  of  the  sum  specified  in  the  bail  bond.  Sec.  98,  Cr.  Code. 
There  is  no  allegation  in  the  response  that  the  defendant.  Rue  House, 
had  been  either  surrendered  or  arrested,  and  the  response  was  there- 
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e  insufficient  to  authorize  the  court  to  remit  any  part  of  the  sum 

icified  in  the  bail  bond. 

The  fact  that  defendant  had  been  arrested  by  the  United  States 

horities  constituted  no  defense  to  the  action  on  the  bail  bond.  The 

1  undertook  to  have  the  principal  in  court,  and  cannot  escape  lia- 

ity  by  showing  that  his  appearance  was  prevented  by  what  we 

ist  presume  was  a  lawful  arrest  by  the  government  of  the  United 

ites. 

fudgment  reversed,  and  cause  remanded  with  direction  to  sustain 

\  demurrer  to  the  response. 

Moss,  for  appellant. 


Commonwealth  v.  C.  M.  Humston. 

dgment — ^Execution — ^Arbitration  and  Judgment 

Wbere  the  state  procured  a  Judgment  for  $1,397.32,  and  execution 
Issaed  thereon  was  withdrawn  by  order  of  the  commonwealth's  attor- 
ney, who  entered  into  a  contract  some  time  thereafter  with  the  de- 
fendant to  submit  the  question  of  the  amount  owed  by  the  defendant 
to  arbitration,  which  was  done  and  report  made  that  the  debt  was 
1426.03,  and  the  court  pronounced  judgment  for  such  amount,  and  said 
judgment  was  paid,  such  later  judgment  was  void,  and  the  common- 
wealth's attorney  had  no  authority  to  agree  to  submit  to  arbitration 
what  had  been  determined  by  a  valid  judgment  unappealed  from. 

ttorney  and  Client 

An  attorney  at  law  cannot  compromise  his  client's  claim  in  his 
hands  for  collection  after  obtaining  judgment  thereon  by  agreeing  to 
take  less  than  its  full  amount. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 
September  5,  1877. 

Opinion  ry  Judge  Elliott  : 

This  appeal  seeks  to  reverse  a  judgment  of  the  Henry  County 
riminal  Court.  It  appears  by  the  pleading  in  this  suit  that  in  1862 
\t  appellant  recovered  judgment  against  the  appellee  for  the  sum 
f  $2,360.27,  with  30  per  cent,  damages  thereon,  amounting  in  the 
rhole  to  the  sum  of  $3,068.27.  This  judgment,  as  the  records  indi- 
ated,  was  rendered  by  the  appellee's  confession. 

The  appellee,  afterwards  and  at  the  term  of  the  rendition  of  the 
udgment,  appeared  in  court  and  made  a  motion  to  set  aside  the 
udgment  upon  the  ground  that  he  had  not  been  summoned  and  had 
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not  appeared  to  the  action.  On  hearing,  the  court  modified  the  jud^ 
ment  by  adjudging  against  him  the  sum  of  $1,397.32.  Upon  thij 
judgment  a  fi.  fa.  was  issued  and  levied  on  his  land,  but  by  the  dii 
rection  of  the  attorney  for  the  commonwealth  and  trustee  of  th( 
jury  fund  the  fi.  fa.  was  returned  without  proceeding  to  a  sale  oj 
appellee's  property.  Appellee  avers  that  after  the  rendition  of  th< 
judgment  and  the  levy  made  by  the  sheriff  on  his  propert}-  he  mi 
the  commonwealth's  attorney  and  trustee  of  the  jur^'  fund,  the  lasj 
being  his  son,  entelred  into  a  written  agreement  to  sumbit  the  ques^ 
tion  of  how  much  he  really  owed  the  state  to  arbitration,  which  %*a^ 
done,  and  that  the  arbitrators  reported  their  award  to  the  April  tenn 

i 

of  the  court,  1863.  This  award  was  made  the  judgment  of  the  courts 
and  the  court  having  directed  to  whom  the  money  should  be  paij 
he  paid  it  as  directed.  The  award  stated  his  indebtedness  to  be 
$426.03.  In  187s,  a  new  trustee  of  the  jury  fund  having  been  ap^ 
pointed,  the  court,  at  his  solicitation,  directed  the  clerk  to  ascenaiui 
what  sum  remained  unpaid  of  the  judgment  of  September,  1862,  of 
$1,397.32,  and  on  examination  the  clerk  reported  that  there  was  srJl 
due  of  the  judgment  debt  of  1862  the  sum  of  $740.28,  and  the  court 
ordered  execution  to  issue  for  the  amount,  and  the  appellee  now  in- 
sists that  the  judgment  on  the  award  is  conclusive  of  this  case. 

We  are  of  different  opinion.  The  court  had  no  power  over  the 
judgment  of  1862  after  the  expiration  of  the  term  at  which  it  was 
rendered,  unless  upon  grounds  for  a  new  trial  filed  as  required  by 
the  Code.  See  Jones  &  Kelly  v.  Commonwealth,  2  Duv.  8r.  And 
whilst  the  commonwealth's  attorney  and  trustee  of  the  jury  fund 
may  have  been  considered  agents  of  the  state  in  the  obtention  of  the 
judgment,  they  had  no  authority  to  submit  that  judgment  to  arbi- 
tration. It  has  been  repeatedly  held  by  this  court  that  an  attomey-at- 
law  could  not  compromise  his  client's  claim  put  in  his  hands  for 
collection  after  he  had  obtained  judgment  thereon  by  agreeing  to 
take  less  than  its  full  amount,  nor  can  he,  after  judgment,  submit 
the  amount  thereof  to  arbitration  and  have  the  amount  reduced  by 
an  award  of  arbitrators ;  and  certainly  the  attorney  of  the  common- 
wealth nor  the  trustee  of  the  jury  fund  have  no  greater  power  than 
an  attorney-at-law  has,  as  agent  of  his  client. 

In  the  case  of  W.  C.  Bethel  v.  D.  T.  Bethel,  6  Bush  65,  this  cour. 
decided  that  when  two  judgments  are  rendered  in  the  same  case  tlie 
last  judgment,  if  rendered  without  supplemental  pleadin^^s,  is  void. 
and  we  therefore  regard  the  judgment  of  1863  as  null  and  void.  If. 
however,  the  appellee  has  paid  any  part  of  the  judgment  since  the 
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erk  rq>orted  the  balance  against  him,  he  should  have  credit  for  it. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 

jedmg  consistent  herewith. 

Judge  Pryor  not  sitting. 

Caldwell  &  Harwood,  W.  Montfort,  for  appellant. 

Webb  &  Masterson,  for  appellee. 


Commonwealth  v.  Moses  H.  Fortues. 

riminal  Law — Perjury. 

An  Incompetent  witness  may  commit  perjury,  and  where  he  has 
sworn  falsely  and  corruptly  in  a  matter  material  to  the  case  he  may 
lawfully  be  adjudged  guilty. 


APPEAL  FROM  OWEN  CRIMINAL  COURT. 

September  6,  1877. 

Opinion  by  Judge  Pryor: 

The  indictment  in  this  case  is  sufficiently  specific  and  contains  all 
he  statements  necessary  to  constitute  the  offense  with  which  the 
iccused  is  charged.  It  is  immaterial  whether  the  answer  to  the  suit 
t  law  was  filed  or  not ;  the  accused  offered  himself  as  a  witness,  and 
)y  his  statement  on  oath  controverted  the  claim  asserted  against  him 
n  the  civil  action.  The  court  had  the  jurisdiction  to  hear  the  case 
vithout  a  written  answer,  and  the  plaintiff  the  right  to  dispense 
^'ith  it.  It  is  alleged  in  the  indictment  that  the  accused  denied  sign- 
ng  the  note.  The  issue  was  that  of  non  est  factum,  and  upon  the  re- 
mit of  this  issue  depended  the  right  of  the  plaintiff  to  recover.  A 
iroluntary  oath  applies  in  cases  where  no  action  is  pending,  or  where 
there  is  no  statute  requiring  such  an  oath  to  be  made. 

The  witness  in  this  case  testified  in  a  judicial  proceeding  and  in 
regard  to  a  matter  material  to  the  rights  of  the  parties.  The  fact 
that  the  pleading  was  defective  or  that  the  plaintiff  may  have  been 
entitled  to  a  judgment  notwithstanding  the  testimony  of  the  party 
charged  with  perjury  will  not  relieve  the  witness  from  a  prosecution 
for  perjury  when  he  has  sworn  falsely  and  corruptly.  An  incompe- 
tent witness  may  commit  perjury,  and  so  of  a  witness  who  swears 
wilfully  and  falsely  in  a  matter  material  to  the  case,  although  the 
one  party  or  the  other  may  have  been  entitled  to  a  judgment  without 
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any  testimony  being  heard.  The  judgment  sustaining  the  demurrer 
is  reversed  and  cause  remanded  for  further  proceedings. 
Moss,  for  appellant,    Grover,  Green  &  Lindseys,  for  appellee. 


Jabez  Millershipp  v.  Commonwealth. 

Criminal  Law — CoflFeehouse  Licenses. 

While  county  courts,  pursuant  to  the  act  of  Fehruary  17,  1866,  vere 
authorized  to  take  bonds  of  coffeehouse  keepers,  such  courts  were  not 
authorized  to  grant  coffeehouse  licenses. 


APPEAL.  FROM  HANCOCK  CRIMINAL  COURT. 

September  7,  1877. 

Opinion  by  Judge  Cofer  : 

The  act  of  February  17,  1866,  authorized  county  courts  to  take 
bonds  of  coffee  house  keepers,  but  did  not  authorize  such  courts  to 
grant  coffee  house  licenses.  That  it  was  not  intended  to  confer  upon 
county  courts  power  to  grant  such  licenses  is  manifested  by  the  pro- 
vision of  Sec.  3  that  licenses  to  coffee  house  keepers  should  only  be 
granted  by  the  persons  and  corporations  authorized  by  then  existing 
laws  to  grant  them. 

As  that  act  conferred  on  county  courts  no  power  to  grant  licenses 
to  coffee  house  keepers,  its  incorporation  into  the  charter  of  Hawes- 
ville  did  not  confer  such  authority  on  the  county  court  of  Hancock 
county.  It  could  do  no  more  than  authorize  the  county  court  of  that 
county  to  take  bonds  from  such  persons  as  were  legally  licensed  by 
the  trustees  to  keep  coffee  houses. 

The  trustees  alone  were  authorized  to  grant  a  coffee  house  license, 
and  then,  if  the  act  of  1866  is  a  part  of  the  charter  of  HawesviDe, 
before  the  licensee  should  presume  to  sell  he  should  comply  with 
that  act.  The  trustees  granted  a  license,  but  did  not  specify  in  such 
license  that  they  granted  the  privilege  to  sell  spirituous  liquors.  The 
county  court  specified  the  privilege  in  its  order,  but  it  had  no  au- 
thority to  grant  it,  and  its  order  in  that  particular  is  void. 

The  instructions  given  conformed  to  these  views  and  the  judg- 
ment must  be  affirmed. 

D.  R.  Murray,  for  appellant.    Moss,  for  appellee. 
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James  P.  Whittaker  v.  Commonwealth. 

iminal  Law — Homicide — Self-Defense — Instruction. 

In  a  trial  for  murder,  where  the  accused  invited  the  deceased  to 
meet  him  and  settle  hy  pistols  who  should  die,  it  was  proper  for  the 
court  to  qualify  the  usual  instruction  on  self-defense  to  the  efFect  that 
if  the  fight  with  pistols  was  by  consent  it  afforded  no  excuse  for  jus- 
tification. 

APPEAL  FROM  ANDESISON  CIRCUIT  COURT. 

September  7,  1877. 

Opinion  by  Judge  Pryor  : 

The  doctrine  established  in  the  case  of  Sewell  v.  Commonwealth 
d  not  authorize  the  giving  of  the  instruction  asked  for  by  counsel 
r  the  accused.  The  facts  fail  to  bring  this  case  within  the  rule,  and 
e  presentation  of  a  mere  abstract  proposition  of  law,  without  evi- 
tnce  to  support  it,  would  have  misled  the  jury.  It  appears  from 
e  testimony  of  the  mother  of  the  accused  that  the  latter  invited  the 
K:eased  to  settle  their  difficulty  at  the  mouth  of  the  pistol,  and  that 
Lch  repaired  to  his  house  in  order  to  obtain  the  weapon.  The  ac- 
ised  first  made  his  appearance  on  the  ground  with  pistol  in  hand, 
id  the  deceased,  when  approaching  to  engage  in  the  deadly  combat, 
as  told  not  to  come  nearer,  the  accused  at  the  same  time  stepping 
iclcA^iards.  The  deceased  made  no  exhibition  of  any  weapon  at  the 
me,  and,  as  the  evidence  conduces  to  show,  was  so  much  intoxicated 
»  to  scarcely  Icnow  the  circumstances  surrounding  him.  The  ac- 
ised  shot  the  deceased  as  he  approached  after  first  warning  him  not 
)  advance.  This  shot  took  efFect,  and  the  deceased  stooped  to  gather 
stone,  and,  perhaps,  when  he  had  thrown  it  was  told  again  not  to 
ivance,  and  when  he  attempted  to  do  so  was  again  shot  by  the  ac- 
ixsed.  At  no  time  was  any  deadly  weapon  shown,  and  although  he 
lay  have  been  in  fault  in  bringing  on  the  difficulty  or  quarrel,  no 
ssault  was  made  by  him  of  any  kind,  and  his  unfortunate  end  was 
le  result  of  the  invitation  of  the  accused  to  end  the  trouble  by  the 
se  of  pistols.  The  accused,  instead  of  showing  an  intention  to 
bandon  the  proposition,  deliberately  walked  to  his  house,  returned 
nth  his  deadly  weapon,  took  his  position,  and  said  to  the  inebriate 
ot  to  approach,  and  as  the  latter  cjme  forward  shot  him.  He  made 
10  effort  to  leave  the  ground.  He  did  not  say  that  he  desired  to  set- 
Ic  the  difficulty  in  any  other  mode,  or  make  any  manifestation  of  an 
Qtention  to  withdraw  his  invitation  to  kill  or  be  killed.   His  adver- 

34 
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sary  was  drunk,  a  fact  that  he  must  have  known,  had  made  use  d 
no  weapon,  and  had  none  in  his  possession.  The  accused  may  havi 
had  the  right  to  believe  that  he  was  armed,  and  no  doubt  did  so  be 
lieve,  but  the  unfortunate  man  was  there  at  the  instance  of  the  ac 
cused  and  slain  when  there  was  no  necessity  for  it,  and  when  i 
might  have  been  avoided  without  any  danger  to  the  accused.  Thi 
usual  instruction  in  regard  to  self-defense  was  given,  with  the  quali 
fication  that  if  the  fight  with  pistols  was  by  consent  it  afforded  iK 
excuse  or  justification.  This  embraced  the  law  of  the  case.  We  per 
ceive  nothing  in  the  record  prejudicial  to  the  accused,  and  the  jucg^ 
ment  must  be  ofRrmed, 

Felix  &  Thompson,  Draffin  &  Bell,  for  appellant. 

Moss,  for  appellee. 


P.  S.  Hamlin  v.  Auce  Thompson,  et  al. 

Petition  for  Money  Had  and  Received — Stale  Claim. 

When  a  party  comes  into  a  court  of  equity  to  recover  an  old  sUlfl 
demand  which  is  barred  at  law,  and  the  proof  is  reasonably  dear  tbsl 
he  is  not  entitled  to  it,  equity  should  refuse  him  relief. 

APPEIAL  FROM  McCRACKBN  COURT  OP  COMMON  PLEAS. 

September  8»  1877. 

Opinion  ry  Judge  Elliott  : 

In  the  year  1858  or  1859  appellant  employed  R.  F.  Stone  and  A.  T. 
Thompson,  attorneys-at-law,  to  bring  an  action  against  J.  F.  Harris 
for  the  value  of  a  slave  who  was  drowned  in  the  Tenn^3see  river 
whilst  in  Harris's  service,  who  before  that  time  had  hired  the  slave 
of  appellant.  Stone  and  Thompson  brought  the  suit,  which  is^ 
afterwards  compromised  by  the  payment  of  $300  by  Harris  to 
Thompson. 

By  the  agreement  between  appellant  and  his  attorneys  he  was  to 
pay  them  a  sum  equal  to  two-thirds  of  the  amount  that  they  should 
recover  in  the  action  against  Harris.  Thompson  paid  appellant  one 
hundred  dollars,  and  it  may  be  presumed  paid  Stone  one  hundred  dol- 
lars. About  the  beginning  of  the  late  war  he  made  a  deed  of  trust 
to  P.  Geiser,  in  trust  for  his  mother,  Alice  ThompscMi,  of  all  his  prop- 
erty subject  to  the  payment  of  his  debts,  and  joined  the  confederate 
army,  and  was  afterwards  killed  whilst  a  soldier  in  the  same.  This 
action  was  brought  by  appellant  in  1874  against  Alice  Thompson  and 
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ieiser  to  recover  $100  which  appellant  claims  is  still  due  from 
rhompson  on  the  amount  paid  by  Harris  to  him  for  the  negro  boy 
Irowned  whilst  in  Haris's  employ. 

The  appellees  answered  and  denied  that  they  owed  anything,  and 
ilso  denied  that  Thompson  had  not  paid  all  that  was  due  appellant 
m  the  compromise  of  his  suit  with  Harris,  and  also  relied  on  the 
tatute  of  limitation.  On  the  trial  of  the  action  the  appellees  read  the 
rovenant  of  appellant  with  Stone  and  Thompson  to  pay  them  a  sum 
jqual  to  two-thirds  of  the  amount  he  should  recover  against  Harris, 
uid  appellant  proved  by  Harris  that  on  a  compromise  of  the  suit  of 
ippellant  against  him  he  had  paid  Thompson  $300. 

This  action  was  brought  about  fifteen  or  sixteen  years  after  Harris 
>aid  Thompson  the  money,  and  by  the  agreement  between  appellant 
md  Thompson  and  Stone  he  was  to  pay  them  a  sum  equal  to  two- 
:hirds  of  the  amount  of  his  recovery,  and  this  fee  was  not  even  to  be 
ibated  by  the  death  of  either  of  the  attorneys,  and  it  is  now  urged 
that  appellant  ought  to  recover  because  the  appellees  failed  to  set  up 
the  covenant  made  between  appellant  and  Stone  and  Thompson  as 
1  set-ofF  or  counterclaim. 

It  seems  to  us  that  this  claim  is  old  and  stale,  and  the  proof  is 
clear  that  the  appellant  received  all  that  was  due  him  from  Harris, 
to  wit :  one-third  of  the  amount  which,  by  the  compromise,  he  recov- 
ered against  him,  and  although  the  appellees  have  failed  to  set  up 
Thompson's  fee  by  way  of  counterclaim,  still,  when  a  party  comes 
into  a  court  of  equity  to  recover  an  old  stale  demand  which  is  barred 
at  law,  and  when  the  proof  is  clear  that  he  is  not  entitled  to  it,  equity 
should  refuse  him  relief. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 

King  &  Gilbert,  for  appellant.  P,  D.  Geiser,  for  appellees. 


WlXDISCH  MUHLHAUSER  &  BrO.  V,  U.  V.  KoCH's  Adm'X,  ET  AL. 

Subrogation. 

Where  the  administratrix,  who  l8  also  dowress,  advances  money  to 
pay  a  debt  secured  by  mortgage  she  Is  not  a  mere  volunteer,  but  Is  en- 
titled to  be  subrogated  to  the  rights  of  the  creditors  to  whom  she  made 
payment 

Commitsioiier'B  Sale. 

A  sale  of  property  subject  to  an  uncertain  and  unliquidated  lien 
tends  to  the  sacrifice  of  the  property,  and  where  it  is  at  all  practi- 
cable such  sales  ought  to  be  made  so  as  to  pass  to  the  purchaser  a 
complete  and  unincumbered  title. 
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APPEAL  FROM  KENTON  CHANCERY  COURT. 

September  12,  1877. 

Opinion  by  Judge  Cofer  : 

A  sale  of  property  subject  to  an  uncertain  and  unliquidated  incum- 
brance tends  to  the  sacrifice  of  the  property  and  to  the  injury  of 
those  having  rights  and  interests  therein.  In  such  a  case  a  con;mis- 
sioner  does  not  know  what  he  is  selling,  and  bidders  cannot  be  assured 
of  the  valu€  of  the  interest  offered  for  sale.  Mills  v.  Brown,  2  Met. 
404.  As  a  general  rule  such  sales  ought,  when  practicable,  to  be 
made  so  as  to  pass  to  the  purchaser  a  complete  and  unincumberd 
title.  Emison  v.  Risque,  9  Bush  24. 

Tested  by  these  principles  the  court  erred  in  ordering  the  property 
involved  in  this  litigation  to  be  sold  without  ascertaining  whether 
Mrs.  Koch  had  a  lien  on  it  for  the  money  paid  to  the  building  asso- 
ciations. She  should  have  been  required  to  prepare  her  case  so  as  to 
present  whatever  claim  she  had.  In  case  she  established  her  claim, 
the  amount  of  it  should  have  been  ascertained  and  the  property 
should  then  have  been  adjudged  to  be  sold  to  satisfy  all  the  lien^ 
upon  it,  so  that  the  purchaser  might  acquire  an  indisputable  and  un- 
incumbered title. 

If,  as  claimed  by  Mrs.  Koch,  she  paid  debts  which  were  secured 
by  mortgages  on  the  real  estate  in  question,  she  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditors  to  whom  she  made  paymen:. 
She  is  not  in  the  attitude  of  a  volunteer.  She  had  a  right,  both  be- 
cause she  was  administratrix  and  because  she  was  dowress,  to  pay 
off  the  mortgage  debts  in  order  to  protect  the  estate  from  sale  under 
the  mortgages. 

The  record  of  the  suit  of  Raum  is  not  copied  into  the  transcript 
before  us,  and  it  does  not  contain  anything  showing  that  he  had  a 
subsisting  lien,  and  we  must  adjudge  that  he  was  improperly  ad- 
judged priority  over  the  appellants.  The  commissioner  reported 
that  it  was  not  practicable  to  allot  dower  to  Mrs.  Koch  in  the  real 
estate  of  her  husband,  and  because  of  that  fact  the  whole  ^^^> 
ordered  to  be  sold,  and  for  the  purpose  of  ascertaining  the  \'aJue 
of  her  dower  the  price  realized  for  the  whole  property  must  be 
taken  to  be  its  value. 

She  joined  in  the  mortgages  to  the  building  associations,  anc 
thereby  waived  her  dower  as  against  these  mortgages,  and  any  sum 
that  may  be  adjudged  to  her  for  pa}Tnents  made  on  the  mortgaged 
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lebts  should  be  deducted  from  the  aggregate  net  proceeds  of  the 
ale  of  the  property,  and  she  should  be  endowed  out  of  the  residue, 
nd  not  out  of  the  whole  sum. 

Raum  is  not  a  competent  witness  to  establish  his  claim  to  a  lien, 
rhat  Mrs.  Koch  employed  different  attorneys  to  represent  her  does 
lot  necessarily  show  that  she  has  acted  improperly  or  extravagantly. 
>he  may,  for  aught  we  see  to  the  contrary,  have  employed  them  in 
liiferent  matters,  and  without  increasing  the  expense  to  the  estate 
n  consequence  of  the  employment  of  several. 

For  the  errors  indicated  the  judgments  are  reversed,  and  tlie 
rause  is  remanded  for  further  proper  proceedings.  The  object  of 
:he  cross-appeal  by  Airs.  Koch  seems  to  be  to  reverse  the  judgment 
>ustaining  exceptions  to  the  rights  of  the  building  associations  as 
to  the  amount  paid  to  them  by  her. 

There  is  no  evidence  in  the  record  that  the  debts  on  which  she 
made  payments  are  the  same  secured  by  the  mortgage,  and  there 
is  therefore  no  ground  for  reversal  on  her  appeal.  But  all  she  de- 
sires is  accomplished  by  the  reversal  on  the  original  appeal.  The 
judgment  is  therefore  aMrnved  on  the  cross-appeal. 

Simmons  &  Schmidt,  for  appellants, 

Pryor  &  Chambers,  for  appellees. 


David  Beal  v.  Commonwealth.  ; 

Criminal  Law — ^Indictment — Conclusion  of  Law. 

An  indictment,  to  be  sufficient,  must  contain  an  averment  of  the 
acts  constituting  the  offense  in  ordinary  and  concise  language,  and 
where  defendant  is  only  charged  with  permitting  games  of  chance  to 
be  played  for  money,  etc.,  on  premises  under  his  control,  it  is  de- 
fective, for  it  states  only  a  conclusion  of  law. 

APPEAL  FROM  BOONE  CRIMINAL  COURT. 

September  12,  1877. 

Opinion  by  Judge  Elliott: 

In  1875  appellant  and  W.  Davis  were  indicted  in  the  criminal 
court  of  the  county  of  Boone  for  permitting  gaming  on  premises 
in  their  occupation  and  under  their  control.  The  games  charged 
to  have  been  played  on  their  premises  were  divers  games  of  cards, 
hazard  and  chance,  to-wit,  euchre,  poker,  seven-up  and  other  games 
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of  hazard  and  chance,  at  which  games  of  cards,  hazard  and  chance, 
money  and  property  was  then  and  there  bet,  won  and  lost. 

We  regard  the  indictment  as  charging  that  the  appellant  and 
Davis  permitted  various  games  of  cards  to  be  played  on  the  premises 
under  their  control  and  in  their  occupancy,  and  the  additional  words 
"other  games  of  hazard  and  chance"  were  mere  surplusage. 

If  the  indictment  had  only  charged  the  appellant  and  Davis  with 
permitting  games  of  hazard  and  chance  to  be  played  for  mooey 
on  premises  under  their  control  it  would  have  been  defective,  be- 
cause the  Criminal  Code  requires  that  the  indictment  must  contain 
"a  statement  of  the  acts  constituting  the  offense  in  ordinary  and 
coiKise  language."  In  other  words,  the  indictment  so  drawn  would 
only  state  a  conclusion  of  law  instead  of  stating  the  acts  constitut- 
ing the  offense,  and  leaving  it  to  the  court  to  say  whether  such  acts 
amount  to  unlawful  gaming. 

On  the  trial  of  the  cause  the  commonwealth,  against  the  objection 
of  appellant,  proved  by  one  witness  that  while  he  and  others  were 
raffling  for  money  in  appellant's  and  Davis's  bam,  appellant  passed 
by  them  into  the  barn  and  returned  back  out  of  it,  and  this  was  all 
the  evidence  adduced  by  the  appellee. 

This  evidence  did  not  conduce  to  prove  any  game  of  cards  as 
charged  in  the  indictment,  and  the  court  erred  in  its  admissioo. 
Wherefore  the  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 

Green  &  Riddle,  for  appellant.    Moss,  for  appellee. 


L.  BoDEN  V.  Commonwealth. 

Criminal  Law— Indictment  and  Proof — ^Permitting  Gaming. 

Where  the  defendant  and  another  are  charged  with  unlawfally  suf- 
fering and  permitting  gambling  to  be  conducted  on  premises  in  their 
occupation  and  under  their  control,  and  the  proof  shows  that  the  de- 
fendant alone  occupied  and  had  controlled  the  premises^  there  can  be 
no  conviction. 

APPEAL  FROM  NICHOLAS  CRIMINAL  COURT. 

September  12,  1877. 

Opinion  by  Judge  Elliott  : 

This  appeal  seeks  the  reversal  of  a  judgment  of  the  criminal 
court  of  the  county  of  Nicholas. 
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The  indictment  charges  that  the  appellant  and  Wm.  O'Mara,  on 

e day  of ,  1874,  and  divers  other  days,  did  unlawfully 

iffer  a  game  of  cards  to  be  played  in  a  house  and  on  premises  in 
eir  occupation  and  under  their  control,  at  which  game  so  played 
oney  and  property  to  the  value  of  twenty  dollars  and  more  was 
ttj  won  and  lost. 

On  the  trial  of  this  cause  the  evidence  conduced  to  prove  that 
le  appellant  kept  a  grocery  in  a  house  in  the  town  of  Carlisle, 
id  that  his  customers  frequently  played  cards  with  an  understand- 
ig  that  the  loser  should  pay  for  the  drinks  of  the  parties  engaged 
1  the  game,  and  that  the  grocery  house  where  the  games  were 
layed  was  in  the  occupancy  and  under  the  control  of  appellant, 
ad  not  under  the  control  of  him  and  O'Mara  jointly. 
At  the  close  of  the  evidence  the  court  was  asked  by  appellant  to 
istnict  the  jury  that,  unless  they  should  believe  from  the  evidence 
eyond  a  reasonable  doubt  that  he  suffered  or  permitted  the  gaming 
harged  in  the  indictment  in  a  house  in  the  occupancy  and  under 
ie  control  of  himself  and  O'Mara,  their  verdict  should  be  that  of 
K>t  guilty,  which  instruction  was  refused  by  the  court  and  appellant 
xcepted. 

In  the  case  of  Clark  v.  Commonwealth,  16  B.  Mon.  206,  this 
ourt  decided  that  "a  descriptive  averment  in  an  indictment  must 
>e  proved  as  laid,  'and  no  allegation,  whether  it  be  necessary  or  un- 
lecessary,  more  or  less  particular,  which  is  descriptive  of  the  iden- 
ity  of  what  is  legally  essential  to  the  charge  in  the  indictment  can 
«  rejected  as  surplusage,'  so  where  a  person  or  thing  necessary  to 
)e  mentioned  in  an  indictment  is  described  with  circumstances  of 
lireater  particularity  than  is  requisite,  yet  those  circumstances  must 
)c  proved,  otherwise  it  would  not  appear  that  the  person  or  thing 
is  the  same  described  in  the  indictment."  And  this  decision  has 
iince  been  approved  by  this  court  in  the  case  of  Commonwealth  v. 
Magawan,  i  Met.  368. 

It  was  legally  essential  to  appellant's  conviction  that  the  indict- 
ment should  charge  not  only  that  he  permitted  the  gaming,  but  that 
he  did  so  on  premises  either  in  his  occupancy  and  under  his  con- 
trol, or  in  the  occupancy  and  under  the  control  of  himself  and  some 
other  person.  In  this  case  the  commonwealth  described  the  premises 
as  those  in  the  occupancy  and  under  the  control  of  appellant  and 
O'Mara,  and  this  allegation  must  be  proved  as  laid  or  it  will  not 
appear  that  the  place  where  the  games  were  played  is  the  same  de- 
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scribed  in  the  indictment.     For  the  error  in  refusing  the  instruc- 
tion indicated  in  this  opinion  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 
Hargis  &  Norvell,  for  appellant.      Moss,  for  appellee. 


Gideon  D.  Chambers  v.  James  W.  Seale. 

Torts — Practice. 

After  a  defendant  in  a  damage  suit  has  filed  his  answer,  he  omnot 
then  object  that  the  action  had  been  irregularly  docketed. 

Pleading — Instruction. 

It  is  not  necessary  in  a  petition  for  damages  to  make  an  itemized 
statement  of  the  injuries,  and  an  instruction  is  not  erroneous  that  the 
jury  might  consider  as  an  element  of  damages  the  destruction  cf 
plaintiff's  rails,  even  though  the  petition  did  not  specify  the  amoQDt 
of  damages  he  had  sustained  on  this  account,  but  did  ask  for  damages 
on  account  of  all  the  injuries  complained  of  in  the  sum  of  $2,0(H). 

APPEAL  FROM  WOLFE  CIRCUIT  COURT. 

September  12,  1877. 

Opinion  by  Judge  Lindsay: 

After  appellant  filed  his  answer  he  could  not  object  that  the  action 
had  been  irregularly  docketed.  It  was  not  error  to  instruct  the 
jury  that  they  might  consider  as  an  element  of  damages  the  destnic- 
tion  of  appellee's  rails  and  other  injuries  to  his  farm. 

It  is  true  he  did  not  specify  in  his  petition  the  amount  of  damages 

he  had  sustained  on  these  accounts,  but  stated  them  to  be 

dollars ;  but  he  made  the  several  prayers  for  $2,000  damages  on 
account  of  all  the  wrongs  and  injuries  complained  of;  and  in  an 
action  for  tort,  it  is  not  necessary  that  an  itemized  statement  of 
the  injuries  and  damages  shall  be  set  out  in  the  petition. 

Neither  is  it  reversible  error  that  the  jury  were  instructed  that 
it  was  sufficient  to  charge  appellant,  if  he  was  present  for  the  pur- 
pose of  aiding  in  the  commission  of  the  trespass.  It  is  true,  if  he 
did  nothing  and  did  not  make  known  his  purpose  to  those  who 
actively  engaged  in  the  trespasses,  his  presence  did  not  injure  the 
appellee;  but  the  proof  shows,  without  any  contradiction  whatever, 
that  he  not  only  was  present  but  did  assist  in  driving  off  the  stodc. 
He  could  not,  therefore,  have  been  prejudiced  by  this  instruction. 

The  first  instruction  asked  by  appellant  was  properly  refused. 
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The  pleadings  do  not  raise  an  issue  on  the  question  of  whether  he 
was  or  not  voluntarily  present  when  the  trespasses  were  committed. 
He  set  up  no  such  fact  in  his  answer,  but  denied  his  presence  alto- 
gether. The  second  instruction  asked  was  also  properly  refused, 
as  it  was  intended  to  raise  the  question  as  to  whether  appellee  was 
or  not  voluntarily  present.  The  third  was  properly  refused,  as  the 
custom  of  the  soldiers  cannot  affect  the  law  of  this  case. 

The  levy  of  the  attachment  is  sufficient  as  to  all  the  land  seized, 
except  those  lands  intended  to  be  embraced  by  so  much  of  the 
sheriff's  return  as  is  in  these  words :  "and  all  other  lands  owned  by 
said  Chambers  not  particularly  known  by  me  in  the  county  of 
Owsley." 

But  it  was  error  to  adjudge  a  sale  of  these  lands  without  requir- 
ing them  to  be  more  specifically  described  than  is  done  by  the  sheriff 
in  his  return.  It  was  also  error  not  to  prescribe  the  order  in  which 
tiie  various  tracts  are  to  be  sold.  Too  much  discretion  is  left  to  the 
sheriff  in  this  regard. 

The  judgment  based  on  the  verdict  of  the  jury  is  affirmed,  but  the 
judgment  decreeing  the  sale  of  the  attached  property  is  reversed, 
an<i  this  branch  of  the  cause  is  remanded  for  further  proper  pro- 
ceedings. 

//.  C.  Lilly,  for  appellant,    I.  N.  Cardwell,  for  appellee. 


Laura  A.  Malone,  et  al.,  v,  Richard  W.  Roy's  Adm'r. 

Contracts  of  Feme  Covert. 

The  note  of  a  feme  covert  is  void  but  she  cannot  claim  the  property 
and  withhold  payment.  She  must  surrender  the  property  received  as 
the  consideration  to  the  creditor  or  vendor. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 
September  13,  1877. 

Opinion  by  Judge  Pryor: 

The  judgment  rendered  in  this  case  makes  the  feme  covert  liable 
for  the  amount  of  the  note  executed  as  a  part  consideration  for  the 
land.  We  know  of  no  instance  and  have  been  cited  to  no  case 
where  it  has  been  said,  coverture  being  pleaded,  that  the  married 
woman  is  responsible  for  the  debt,  or  that  the  property  can  be  made 
liable  so  as  to  coerce  payment.    The  note  of  the  feme  covert  is  ab- 
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solutely  void.  She  cannot,  it  is  true,  claim  the  property  and  with- 
hold payment,  but  must  surrender  to  the  creditor  or  vendor  the 
property  received  as  the  consideration.  In  this  case  a  reconveyance 
of  the  property  was  tendered,  but  the  court  declined  to  rescind  the 
contract  for  the  reason,  doubtless,  that  the  contract  had  been  fully 
executed,  the  title  having  passed  out  of  the  grantor  or  decedent  by 
the  execution  of  his  deed. 

This,  however,  does  not  make  the  feme  covert  responsible  on  the 
note  or  the  contract  alleged  to  have  been  made.  The  lien,  being  en- 
forced, passed  the  title  to  the  purchaser,  and  the  proceeds  of  the 
sale  must  be  regarded  as  belonging  to  the  estate  of  the  decedent 
The  chancellor  should  lose  sight  of  the  conveyance,  as  it  contains 
no  binding  obligation  on  the  wife,  and  the  proceeds  of  sale  constitut- 
ing a  part  of  the  estate  should  be  added  to  the  general  fund  and  dis- 
tribution made  according  to  the  rights  of  the  parties.  The  ferae 
covert,  appellant,  is  not  to  be  charged  with  either  the  amount  of 
the  note,  or  the  advancement  of  $800  mentioned  in  the  deed  in  the 
settlement  between  the  heirs.  She  had  the  possession  of  the  land 
and  must  account  for  a  reasonable  rent  to  be  charged  as  an  ad\'ance- 
ment  to  her,  and  should  have  an  allowance  for  any  valuable  and  last- 
ing improvements  made  upon  it  by  herself  or  husband,  the  allow- 
ance for  improvements  in  no  event  to  exceed  the  value  of  the  rent 

In  the  case  of  Mills  v.  Chelf,  referred  to  by  counsel  for  the  appel- 
lee, it  was  adjudged,  in  effect,  that  the  sale  of  the  land  was  made  to 
the  husband,  or  if  not  the  husband's  signature  to  the  writing  made 
him  responsible.  In  the  present  case  the  husband  never  signed  any 
writing  evidencing  an  intention  to  bind  himself  in  any  way ;  but  the 
decedent,  who  was  the  father  of  the  feme  covert  (appellant),  un- 
dertook in  distributing  his  estate  to  make  the  daughter  liable  by 
contract  for  a  sum  of  money  that  has  swallowed  up  her  entire  patri- 
mony. That  the  property  was  worth  fully  as  much  as  the  consider- 
ation paid,  or  agreed  to  be  paid  for  it,  can  make  no  difference ;  her 
note  is  a  nullity. 

The  case  of  Robinson  v.  Robinson's  Trustee,  11  Bush  174,  dis- 
cusses the  question  and  settles  the  principle  involved. 

In  regard  to  the  claim  for  services,  etc.,  by  the  appellants,  the 
proof  shows  that  they  were  fully  compensated,  and  so  in  r^;ard  to 
the  claim  of  David  Roy.  Both  of  the  claims  were  properly  disal- 
lowed. The  judgment  is  afiHrmed  as  to  David  Roy  and  rez^ersed  as 
to  the  appellants,  Malone  and  wife,  in  so  far  only  as  she  is  made 
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ible  on  or  charged  with  the  note  executed  for  the  land  and  the  $800 
an  advancement ;  in  all  other  regards  it  is  affirmed.    The  case  can 
)  to  the  commissioner  to  take  proof  of  rents  and  improvements,  if 
ireed  to  by  either  party. 
Russell  &  Arritj  for  appellants.    R.  H.  Rountree,  for  appellee 


B.  Doty,  et  al.,  v.  Commonwealth. 

riminal  Law — ^Indorsement  of  Indictment — Statute  Directory  Only. 

The  failure  to  indorse  on  an  indictment  the  names  of  the  witnesses 
examined  before  the  grand  jury  is  no  sufficient  ground  for  dismissing 
the  charge.  The  statute  requiring  such  indorsement  is  directory  only. 

utructions. 

An  instruction  in  a  case  where  the  defendant  was  charged  with  suf- 
fering a  named  person,  and  others  whose  names  were  unknown  to  the 
grand  jury,  to  drink  and  tipple  in  defendant's  tavern-house  and  on 
his  premises  more  than  was  necessary,  was  held  misleading  which 
charges  that  If  any  of  the  persons  named  had  been  seen  in  defendant's 
tavern  drunk  or  In  a  state  of  intoxication  the  law  presumes  that  they 
were  made  so  by  drinking  and  tippling  at  defendant's  bar,  and  they 
should  find  him  guilty  unless  they  should  further  believe  from  all  the 
proof  that  they  obtained  the  liquor  and  drinks  from  other  places,  and 
if  they  shall  so  believe  they  should  acquit.  It  is  not  incumbent  on 
the  defendant  to  prove  where  persons  drunk  In  his  house  got  the 
liquor  which  caused  their  Intoxication  in  order  to  escape  the  prima 
facie  presumption  that  It  was  drunk  in  his  house.  It  Is  enough  if  he 
proves  that  they  did  not  get  It  or  drink  it  in  his  house. 

APPEAL.  FROM  OWEN  CRIMINAL  COURT. 
September  14,  1877. 

Opinion  by  Judge  Cofer  : 

In  the  case  of  the  commonwealth  against  Wainscott,  we  said,  in 
substance,  that  if  the  names  of  the  witnesses  examined  before  the 
grand  jury,  and  on  whose  evidence  the  indictment  was  found,  were 
not  indorsed  at  the  foot  of  the  indictment  as  required  by  Sec.  1 19, 
Crim.  Code  of  1854,  and  the  attorney  for  the  commonwealth  failed 
upon  motion  to  dismiss  the  indictment  to  so  indorse  them  the  indict- 
iDent  should  be  dismissed. 

In  that  case  the  attorney  had  offered  to  indorse  the  name  of  one 
or  more  witnesses,  but  the  court  refused  to  allow  it  to  be  done  and 
•dismissed  the  indictment  because  the  names  of  the  witnesses  had  not 
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been  indorsed  before  the  indictment  was  returned  into  court.  S(J 
much  of  the  opinion  as  directed  the  indictment  to  be  dismissed  if  th^ 
names  of  the  witnesses  were  not  indorsed  was  mere  dictum,  and 
upon  further  consideration  we  are  satisfied  was  erroneous. 

The  statute  does  not  provide  that  the  omission  of  the  names  o^ 
the  witnesses  shall  be  ground  for  dismissing  the  indictment.  The 
only  object  intended  to  be  accomplished  by  the  indorsement  was  to 
enable  the  defendant  and  the  commonwealth's  attorney  to  know  who 
were  the  witnesses. 

The  commonwealth  is  not  restricted  to  the  witnesses  thus  named, 
nor  is  it  bound  to  call  or  examine  them  on  the  trial.  It  seems  to  us, 
therefore,  that  the  statute  is  merely  directory,  and  that  the  defendant 
can  not  take  advantage  of  the  omission  further  than  to  require  the 
attorney  for  the  commonwealth  to  place  on  the  indictment  the  names 
of  such  witnesses  as  he  may  know  were  examined  before  the  grand 
jury.  If  witnesses  are  introduced  without  previous  notice  to  the 
defendant  and  he  can  show  that  in  consequence  of  not  having  been 
informed  that  such  persons  would  be  introduced  he  was  not  prepared 
to  proceed  with  the  trial,  he  would  doubtless  be  entitled  to  a  contin- 
uance, and  would  be  thus  protected  against  injustice  resulting  from 
the  omission  to  enter  the  names  of  the  witnesses  on  the  indictment. 

The  objections  urged  to  the  indictment  are  numerous,  and  to  dis- 
cuss each  in  detail  would  extend  this  opinion  too  much.  The  indict- 
ment is  in  the  usual  form,  and  after  considering  each  of  the  objec- 
tions taken  to  it  we  are  of  the  opinion  that  none  of  them  are  avail- 
able. 

The  defendant's  counsel  asked  the  court  to  instruct,  in  substance, 
that  he  could  not  be  convicted  unless  it  had  been  proved  that  \V.  H. 
Conder  had  been  permitted  to  drink  or  tipple  in  the  tavemhouse  or 
on  the  premises  thereof  more  than  was  necessary ;  but  the  court  re- 
fused, and  instructed  that  if  Conder,  or  either  of  three  other  persons 
named  in  the  instruction,  had  been  suffered  to  so  drink  or  tipple 
they  should  find  the  defendant  guilty. 

The  indictment  charged  that  the  defendant  did  suffer  W.  H.  Con- 
der and  divers  other  persons  whose  names  were  unknown  to  the 
grand  jury  to  drink  and  tipple  in  his  said  tavern-house,  and  on  hi? 
said  tavern  premises,  more  than  was  necessary.  There  was  direct  ev- 
idence that  two  of  the  four  persons  named  in  the  instruction  had  been 
suffered  to  drink  at  the  defendant's  tavern  bar  while  drunk,  and  that 
another  had  been  seen  drunk  in  the  barroom ;  but  there  was  no  e\i- 
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nee  even  conducing  to  prove  that  Mefford,  one  of  the  four  persons 
med,  had  been  suffered  to  drink  in  the  house  or  on  the  premises 
ii!e  drunk,  or  that  he  had  been  seen  there  drunk. 
The  commonwealth  was  not  restricted  to  proof  that  Conder  had 
en  suffered  to  drink  or  tipple  more  than  was  necessary,  but  had 
right  to  prove  that  any  other  person  had  been  suffered  to  do  so, 
id  there  was  no  error  in  refusing  to  give  the  instruction  asked  for 
e  defendant.  But  we  incline  to  the  opinion  that  the  mention  of 
'efford's  name  in  the  instruction  was  misleading,  there  being  no 
idence  even  conducing  to  prove  that  he  had  been  suffered  to  drink 
•  tipple  more  than  was  necessary. 

The  court  also  instructed  the  jury  that,  if  any  of  the  persons 
mied  in  the  instruction  had  been  seen  in  the  defendant's  tavern 
3U5e  *'drunk  or  in  a  state  of  intoxication,"  the  law  presumes  that 
ley  were  made  so  by  drinking  and  tippling  at  defendant's  bar  and 
1  his  said  tavern,  and  they  should  find  him  guilty,  unless  they  shall 
irther  believe  from  all  the  proof  that  they  obtained  the  liquor  and 
rinks  from  some  other  place,  and  if  they  shall  so  believe  they  should 
cquit. 

This  instruction  was  intended  to  be  based  on  Sec.  2,  Art.  4,  Chap. 
06,  Gen.  Stat.,  which  reads  as  follows,  viz. :  "On  a  trial  for  suffer- 
ng  a  person  to  tipple  or  drink  more  than  necessary  in  a  tavern  or 
offee-house,  the  fact  that  such  person  was  in  such  tavern  or  coffee- 
louse,  in  a  state  of  intoxication,  shall  be  prima  facie  evidence  that 
le  was  suffered  to  be  come  so  by  tippling  or  drinking  at  that  place." 

The  first  clause  of  that  part  of  the  instruction  quoted,  supra,  was 
rorrect,  but  the  latter  clause  may  have  mislead  the  jury.  Although 
\hen  closely  scrutinized  the  language  used  may  not  impose  on  the 
iefendant  the  duty  of  proving  where  a  person  who  was  drunk  in  his 
louse  obtained  the  liquor  which  produced  his  intoxication,  it  may 
lave  been  so  understood  by  the  jury. 

It  is  not  in  strictness  incumbent  on  the  defendant  to  prove  where 
persons  drunk  in  his  house  got  the  liquor  which  caused  their  intoxi- 
cation, in  order  to  escape  the  prima  facie  presumption  that  it  was 
drunk  in  his  house.  It  is  enough  if  he  proves  that  they  did  not  get 
it  or  drink  it  in  his  house  or  on  his  premises.  It  would  have  been 
more  appropriate  to  say  "unless  they  shall  further  believe  from  the 
evidence  that  they  were  not  suffered  to  drink  to  intoxication  in  the 
tavern  house  or  on  the  premises  of  the  defendant." 

After  the  jury  had  retired  to  consider  their  verdict,  they  re- 
turned and  stated  to  the  court  that  they  desired  to  ask  one  of  the 
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witnesses  whether  he  had  stated  that  he  drank  whisky  at  defendant's 
house  while  he  was  drunk.  The  witness  answered  that  he  did  no| 
remember  that  the  question  was  asked  him.  The  court  said  the  ques4 
tion  was  asked,  and  the  witness  then  said  if  the  question  was  asked 
he  answered  in  the  affirmative.  To  that  remark  of  the  court  th« 
defendant  excepted. 

While  we  might  not  feel  bound  to  reverse  for  that  alone,  we  are 
of  the  opinion  that  the  court  should  have  left  the  w^itness  and  the 
jury  to  rely  upon  their  own  memories  in  regard  to  the  matter,  and 
when  the  witness  said  he  did  not  recollect  whether  the  question  had 
been  asked,  which  implied  that  he  did  not  remember  whether  he  had 
made  the  statement  inquired  about  by  the  jury,  they  should  hzYt 
been  directed  to  retire,  and  left  to  act  upon  their  recollection. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial  upon  principles  not  inconsistent  with  this 
opinion. 

/.  D,  Lillardy  for  appellants.    Moss,  for  appellee. 


John  M.  Robinson,  et  al.,  v.  Thomas  Winn. 

Husband  and  Wife— Creditors  of  Husband — ^Creation  of  Separate  Estate; 
The  wife's  property,  being  the  proceeds  of  her  labor  or  the  resolt 
of  her  business  transactions,  is  liable  for  the  husband's  debts.  The 
only  way  a  separate  estate  may  be  created  in  the  wife  so  as  to  permit 
her  to  carry  on  a  trade  or  use  profits  in  her  own  right  is  to  follow 
the  steps  proyided  by  the  act  of  1866. 


APPEAL  PROM  HICKMAN  CIRCUIT  COURT. 

September  14, 1877. 

Opinion  by  Judge  Pryor  : 

It  was  expressly  decided  by  this  court  in  the  case  of  Uhrig  v. 
Horstman  &  Sons,  8  Bush  172,  that  the  mere  assent  of  the  husband, 
or  even  his  express  agreement  to  the  effect  that  the  wife  might  con- 
vert her  own  earnings  or  the  profits  of  any  business  in  which  stit 
might  be  engaged  to  her  own  use  to  the  exclusion  of  the  husband, 
did  not  place  such  earnings  or  profits  beyond  the  reach  of  creditors 
of  the  husband.  The  statute  of  1866  provides  the  manner  in  whidi 
a  separate  estate  may  be  created  in  the  wife  so  as  to  permit  her  to 
carry  on  a  trade  or  use  such  profits  in  her  own  right,  and  this  statute 
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lust  be  followed  in  order  to  protect  her  as  against  the  husband's 
reditors. 

In  this  case,  conceding  that  the  credit  given  the  wife  by  the  mer- 
hants,  of  whom  she  bought,  enabled  her  to  accumulate  all  the  prop- 
rty  now  claimed  by  her,  yet  it  would  be  liable  for  the  husband's 
lebts,  being  the  proceeds  of  the  wife's  labor  or  the  result  of  her 
lusiness  transactions. 

In  examining  the  testimony  of  the  appellants  alone  it  appears  that 
ifter  the  close  of  the  war  they  had  but  little,  if  any,  property.  The 
)rothers  of  Mrs.  Robinson  advanced  her  at  one  time  $100  and  at  an- 
)ther  time  $200.  These  sums  constituted  all  the  money  she  furnished 
n  the  business,  and  the  profits  realized  were  upon  the  sale  and  pur- 
:hase  of  goods  and  merchandise,  and  the  running  of  a  hotel,  all  upon 
ihe  wife's  credit.  The  husband  seems  to  have  had  about  $190,  the 
proceeds  of  a  sale  of  a  mule,  and  $200,  the  proceeds  of 
the  sale  of  game  chickens,  all  of  which  he  says  he  ap- 
propriated to  the  use  of  the  family.  The  hotel,  with  a  barroom  at- 
tached, furnished  a  handsome  income.  The  family  grocery  was  also 
profitable,  as  well  as  the  proceeds  of  the  hire  of  horses,  buggies  and 
wagons  claimed  to  belong  to  the  wife.  The  proof  shows  that  both 
the  husband  and  wife  are  energetic,  industrious  and  more  than  ordi- 
narily attentive  to  business.  The  husband  seems  to  have  aided  in 
the  management  of  the  hotel  and  barroom,  sold  groceries  from  the 
grocery  store,  hired  horses,  buggies,  etc.,  belonging  to  the  livery 
stable,  collected  the  money,  and  had,  as  well  as  the  wife,  a  general 
supervision  over  all  their  business.  Many  of  the  purchases,  in  fact, 
nearly  all,  were  made  by  him,  although  they  may  have  been  made  in 
the  wife's  name ;  and  having  commenced  business  in  1866  on  a  small 
capital,  in  the  year  1873  they  have  an  estate  valued  at  seven  or  eight 
thousand  dollars.  The  wife  availed  herself  of  the  act  of  1866  by 
filing  her  petition  in  the  year  1870,  and  it  is  insisted  that  these  accu- 
mulations have  accrued  since  that  time.  There  is  ample  proof  show- 
ing that  much  of  the  property  sought  to  be  subjected  was  purchased 
and  paid  for  prior  to  that  time,  certainly  greatly  more  than  enough 
to  pay  the  debt  of  Woolridge.  The  property  subjected  to  the  pay- 
ment of  Winn's  debt  was  certainly  liable ;  nor  are  the  appellants,  as 
we  understand,  asserting  any  claim  to  it.  The  commonwealth  of 
Kentucky  is  not  appealing  in  the  case,  and  it  is  admitted  by  the  ap- 
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pellants  that  the  land  belonged  to  Robinson  when  Winn's  attachment 
was  levied. 

Judgment  affirmed. 

Chief  Justice  Lindsay  not  sitting. 

Ed  Crossland,  Theo.  E.  Moss,  for  appellants. 

Rodman,  W.  R.  Bradley,  for  appellee. 


H.  T.  Crowdes  v.  J.  H.  Tucker,  et  al. 

Principal  and  Surety — Notice  to  Collect 

By  the  failure  of  the  holder  of  a  note  or  judgment  to  prosecute  a 
suit  or  cause  execution  to  be  issued,  after  being  notified  in  writing  by 
a  surety,  such  holder  can  only  thereafter  collect  from  such  surety  the 
proper  share  of  such  surety  according  to  the  then  existing  conditioc 
of  the  several  obligors. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 
September  15,  1877. 

Opinion  by  Judge  Elliott: 

It  appears  from  the  record  in  this  case  that  James  Crowdes,  H.  T. 
Crowdes  and  others  executed  two  notes  to  appellees  of  $r,ooo  each, 
and  one  of  $500,  and  that  appellee  and  H.  T.  Crowdes  and  James 
and  W.  H.  Crowdes  executed  a  note  for  over  $900  to  Mrs.  Gartin. 

Appellee  paid  off  the  Gartin  debt  after  judgment  had  been  ren- 
dered on  it,  and  the  benefit  thereof  was  assigned  to  him.  Appellant 
was  the  principal  in  all  of  the  $500  debt  except  $100  or  $115,  accord- 
ing to  the  proof. 

In  the  spring  of  1868  H.  T.  Crowdes  gave  the  attorney  of  Tucker 
notice  that,  unless  Tucker  sued  out  execution  and  attempted  to  make 
his  judgment  debts  in  all  the  judgments  rendered  against  him  in  the 
Marion  Circuit  Court  in  Tucker's  favor,  he  should  consider  hinise'f 
released  from  all  obligation  to  pay  them,  as  he  was  only  surety  of 
others  in  the  debts  on  which  the  judgment  has  been  obtained.  Ac- 
cording to  the  evidence  appellant  was  only  surety  in  the  two  notes 
for  $1,000  each,  executed  by  James  Crowdes,  H.  T.  Crowdes  and 
others;  he  and  M.  W.  Crowdes  and  appellee  were  all  sureties  of 
James  Crowdes  to  Mrs.  Gartin  on  her  note  for  over  $900 ;  and  all 
the  parties  to  it  became  insolvent  but  appellee  and  H.  T.  Crowdes 
before  the  bringing  of  this  suit. 

By  ihc  loth  section,  Chap.  97,  Rev.  Stat,  it  is  provided  that  "a 
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irety,  co-obligor,  co-contractor,  or  one  of  several  defendants  to  a 
idgment  or  decree  may,  by  notice  in  writing,  served  in  person  with- 
i  the  state  on  the  creditor  or  plaintiff  or  his  attorney,  requiring  him 
)  sue  or  issue  execution,  and  if  the  creditor  shall  not  sue  to  the  next 
!rm  thereafter  at  which  he  can  obtain  judgment  and  in  good  faith 
rosecute  the  suit  with  reasonable  diligence,  or  if  the  plaintiff  shall 
ot  within  ten  days  thereafter  sue  out  execution  and  in  good  faith 
rosecute  the  collection  thereof,  such  surety,  co-obligor,  co-con- 
"actor  or  defendant  shall  be  discharged  from  all  liability  as  such 
xcept  for  the  proper  share  of  such  co-obligor,  co-contractor  or  de- 
endant  according  to  the  then  existing  condition  of  the  several  ob- 
gors,  contractors  or  defendants ;  and  in  any  joint  suit  against  the 
/hole  or  separate  suit  against  them  judgment  shall  be  rendered 
gainst  him  separately  and  only  for  such  proper  share." 

It  will  be  seen  from  this  provision  of  the  statute  that  unless  it  is 
omplied  with  after  the  required  notice  in  writing  is  given,  the 
arty  giving  it  is  discharged  from  all  liability  except  his  proper 
hare  according  to  the  existing  condition  of  the  several  obligors,  con- 
ractors  or  defendants,  and  we  are  of  opinion  "his  proper  share" 
neans  the  portion  of  the  debt  that  he  really  owes  as  between  him- 
elf  and  his  co-sureties,  co-obligors,  co-contractors  or  co-defendants ; 
nd  according  to  this  construction  of  the  statute  the  appellant  was 
eleased  from  all  liability  as  to  the  two  judgments  of  appellee  against 
fames  Crowdes,  himself  and  others  because  of  the  failure  of  appellee 
0  sue  out  execution  within  ten  days  after  appellant's  notice  was 
«rved  on  his  attornev. 

But  the  notice  did  not  cover  the  Gartin  judgment  and  appellant 
)wed  as  much  of  the  five-hundred-dollar  claim  as  was  adjudged 
igainst  him,  and  therefore  as  to  these  two  debts  the  judgment  is 
xfhrmed. 

But  the  balance  of  the  judgment  of  appellee  against  appellant  is 
'eversed  and  cause  remanded  with  directions  to  dismiss  the  appel- 
lees' action  as  against  appellant  and  others  so  far  as  appellant  is 
»ncemed. 

W.  B.  Harrison,  for  appellant. 
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James  Woodward,  et  al.,  v.  Elizabeth  Middleton. 

Husband  and  Wife — Property  Acquired  by  Wife. 

A  husband  may  at  any  time  exercise  his  marital  right  to  reduce  to 
possession  the  estate  he  has  permitted  and  assisted  hia  wife  to  acquire, 
and  where  she  dies  first  he  takes  it  as  survivor,  notwithstanding  it 
had  been  his  intention  that  she  should  hold,  own  and  control  it  at  ter 
discretion;  but  where  he  does  not  exercise  this  right  and  has  no  cred- 
itors, after  his  death  his  personal  representatives  cannot  defeat  lis 
intention  and  wish  by  making  an  election  and  exercising  a  right  which 
vested  in  the  husband  alone,  and  which,  from  its  personal  character, 
could  not  survive  his  death. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  15,  1877. 

Opinion  by  Judge  Lindsay: 

It  is  not  disputed  that  the  decedent  permitted  his  wife  to  earn-  on 
the  business  in  her  own  name.  He  assisted  in  keeping  the  books  of 
the  business  house  and  knew  that  the  purchases  were  made  by  her. 
that  bill-heads  on  which  accounts  were  made  out  represented  the 
wife  as  the  owner  of  the  establishment,  and  that  the  bank  deposiU 
were  all  made  in  her  name.  In  fact,  in  the  transaction  of  the  busi- 
ness the  existence  of  her  husband  was  completely  ignored,  and  the 
wife  was,  with  his  knowledge  and  consent,  hailed  by  all  the  world 
as  a  feme  sole. 

It  is  not  material  in  this  controversy  to  determine  whether  the  es- 
tate accumulated  by  the  wife  in  the  prosecution  of  the  business  thus 
carried  on  is  separate  or  general  estate.  The  fact  that  the  husbanJ 
intended  her  to  own  it  is  established  beyond  all  doubt.  Prior  to  the 
legislation  providing  for  investing  married  women  with  the  rights  of 
feme  sole,  the  property  in  dispute  would  have  been  treated  as  the  sep- 
arate estate  of  the  wife,  and  she  would  have  had  the  right  in  equit}, 
as  against  her  husband  and  his  representatives,  to  hold  and  treat  it 
exclusively  her  own,  provided  the  rights  of  the  husband's  creditor^ 
did  not  interfere.     Basham  v.  Chamberlain,  y  B.  Mon.  443. 

Sec.  4,  Art.  2,  Chap.  47,  Revised  Statutes,  and  the  act  of  February 
14,  1866  (Myers's  Supplement,  128),  made  provision  for  marriec 
women  being  empowered  to  transact  business  in  their  own  names, 
to  bind  themselves  by  their  personal  undertakings,  and  also  for  the 
protection  of  the  property  acquired  by  them  against  the  claims  of 
their  husbands  and  their  husbands*  creditors.  This  legislation  has 
been  regarded  by  this  court  as  an  implied  abrogation  of  the  pre-exist- 
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ig  equitable  rule,  and  hence  we  said  in  the  case  of  JJhrxg  v.  Horst- 
mil  &  Sons,  8  Bush  172 :  "We  conceive  that  under  existing  laws  it 
not  within  the  power  of  the  husband  by  mere  assent,  or  even  by  an 
xpress  agreement  to  that  effect,  to  convert  his  wife's  earnings,  or  the 
refits  of  any  trade  or  business  he  may  permit  her  to  carry  on,  into 
eparate  estate,  to  be  used  and  enjoyed  by  her  to  his  exclusion,"  and 
his  is  the  utmost  extent  to  which  the  doctrine  announced  in  the 
ubsequent  case  of  Hannon  v.  Madden,  10  Bush  664,  can  be  carried. 
Cut  here  the  question  does  not  arise  whether  the  property  in  dis- 
ute  is  the  separate  estate  of  the  wife.  It  is  whether,  after  the  death 
i  the  husband,  his  personal  representative  can  treat  it  as  the  hus- 
iand*s  property,  there  being  no  pretense  that  it  is  necessary  to  do  so 
or  the  protection  of  creditors.  In  Penn  v.  Young,  10  Bush  626,  it 
s  said :  "A  husband  may  keep  the  proceeds  of  his  wife's  general 
;state  and  the  profits  accruing  from  her  domestic  affairs  distinct 
rom  his  general  business ;  may  loan  out  the  moneys  accruing  from, 
hese  sources  in  the  wife's  name,  take  the  notes  payable  to  her,  and 
ecognize  her  property  in  or  ownership  of  such  notes ;  and  still  the 
estate  thus  held  will  be  prima  facie  the  general  estate  of  the  wife, 
iable  at  any  time  to  be  reduced  to  possession  by  the  husband,  and 
^uch  estate  as  he  will  take  as  survivor  in  case  of  the  wife's  death." 

This  decision  seems  to  be  conclusive  of  the  law  of  this  case.  Mid- 
aleton  might  at  any  time  have  exercised  his  marital  right  to  reduce 
:o  possession  the  estate  he  had  permitted  and  assisted  his  wife  to 
acquire,  and  if  she  had  died  first  he  would  have  taken  it  as  survivor, 
n^twitlistanding  all  the  unmistakable  evidences  he  had  given  of  his 
intention  that  she  should  hold,  own  and  control  it  at  her  discretion ; 
t»ut  he  did  not  choose  to  exercise  this  right,  and  as  he  has  no  cred- 
itors, his  personal  representative  cannot  defeat  his  unmistakable 
wi-h  and  intention  by  making  an  election  and  exercising  a  right 
which  vested  in  the  husband  alone,  and  which,  from  its  personal 
character,  could  not  survive  his  death. 

The  judgment  of  the  chancellor  conforms  to  these  views  and  it  is 
therefore  affirmed. 

John  M,  Harlan,  for  appellants. 

IVilliam  Mix,  L  &  J.  Caldwell,  for  appellee. 
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Harvey  Myers's  Adm'r  v,  Alvin  Duvall,  et  au 

Pleading — Practice. 

Where  it  is  necessary  that  a  claim  sued  for  should  be  yerifled  and 
it  was  not  verified,  objection  should  be  taken  thereto  by  role  before 
answer;  and  the  objection  cannot  be  made  for  the  first  time  in  this 
court. 

Costs  on  Appeal. 

The  cost  of  one  copy  of  the  record  on  appeal,  if  procured  from  tbe 
clerk  of  this  court  by  the  successful  party,  may  be  taxed  as  costs,  and 
the  fee  of  the  clerk. for  making  a  copy  for  a  party  who  has  givea 
surety  for  costs  is  "costs"  within  the  meaning  of  his  bond. 

APPEAL  ETIOM  KENTON  CHANCERY  COURT. 

September  17,  1877. 

Opinion  by  Judge  Cofer  : 

The  original  answer  amounted  to  no  more  than  a  denial  that  the 
services  sued  for  had  been  rendered  or  was  of  the  value  charged 
The  amended  answer  was  rejected  and  was  not  made  a  part  of  the 
record  in  such  manner  as  to  authorize  this  court  to  consider  it.  But 
if  he  could  treat  the  paper  before  us,  as  stated  by  the  clerk,  to  be  the 
amended  answer  tendered  as  part  of  the  record,  we  could  not  say 
that  the  court  abused  a  sound  discretion  in  refusing  to  allow  it  to  be 
filed. 

The  amended  answer  not  having  been  filed,  there  was  no  issue  as 
to  the  legality  of  the  fee  charged,  the  denial  in  the  answer  being,  noc 
that  the  fee  charged  was  more  than  the  law  allowed,  but  that  the 
defendant  had  no  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  whether  the  services  mentioned  in  the  petition  were  ren- 
dered or  as  to  the  amount  or  value  thereof. 

This  devolved  upon  the  plaintiffs  the  burden  of  proving  the 
amount  of  the  services,  and  that  being  done  the  law  fixed  the  value. 
In  proving  the  amount  of  services  rendered  the  plaintiffs  manifested 
the  fact  that  an  illegal  charge  had  been  made,  but  the  defendant 
could  waive  the  illegality,  and  this  he  did  by  failing  to  present  an 
issue  as  to  the  legality  of  the  charge. 

The  statute,  if  subject  to  the  construction  contended  for  by  the 
appellant  (a  question  we  do  not  decide),  is  highly  penal  in  its  char- 
acter ;  and  a  party  desiring  to  avail  himself  of  it  should  present  a 
distinct  issue  manifesting  his  intention,  and  cannot  rely  upon  a 
merely  negative  pleading,  such  as  was  filed  in  this  case. 

If  it  be  true,  as  claimed  by  the  appellant's  counsel,  that  the  claim 
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ued  for  was  not  verified  as  required  by  law,  that  objection  should 
lave  been  taken  by  rule  before  answer,  and  no  such  objection  having 
)een  made  in  the  court  below  it  cannot  be  made  here.  And  the  same 
nay  be  said  of  the  misjoinder  of  parties  plaintiff. 

There  is  nothing  in  the  pleadings  to  show  that  the  intestate,  Myers, 
»vas  dead  when  the  services  charged  for  were  rendered,  and  conse- 
luently  it  was  unnecessary  to  decide  whether,  if  rendered  after  his 
leath,  his  personal  representative  would  be  liable. 

There  does  not  appear  to  be  a  statute  in  terms  authorizing  a  copy 
Df  a  record  in  this  court  to  be  taxed  as  costs  in  favor  of  the  success- 
ful party,  but  this  court  is  authorized  to  award  such  costs  as  the 
judges  in  their  discretion  may  deem  proper  (Sec.  35,  Chap.  26,  Gen. 
Stat.),  and  it  has  been  the  long  settled  and  uniform  practice  to  allow 
one  copy  of  the  record,  if  procured  from  the  clerk  of  this  court  by 
the  successful  party,  to  be  taxed  as  costs,  and  the  fee  of  the  clerk  for 
making  a  copy  for  a  party  who  has  given  surety  for  costs  is  *'costs" 
within  the  meaning  of  that  term  in  the  bond. 

Judgment  affirmed. 

L,  L.  Hallam,  for  appellant.    A.  Duvall,  for  appellees. 


John  Darch,  et  al.,  v.  Martha  J.  O'Neal,  et  al. 

Divorce  —  Alimony  —  Attachment   of   Husband's   Property  —  Creditor's 
Claims. 

When  the  wife,  suing  for  divorce  and  alimony,  has  her  husband's 
properly  attached,  her  claims  cannot  be  defeated  by  pretended  cred- 
itors of  the  husband,  whose  attachments  issued  first  where  it  is  made 
to  appear  that  such  creditor's  claim  was  asserted  to  aid  the  husband 
to  cover  up  his  property  from  his  creditors. 

Surety — ^Recovery  by. 

A  surety  has  no  cause  of  action  against  his  principal  before  such 
surety  has  sulfered  any  loss. 


APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

September  18,  1875. 

Opinion  ry  Judge  Elliott: 

On  the  2Sth  day  of  June,  1874,  the  appellee,  Martha  J.  O'Neal,  filed 
her  petition  in  equity  in  the  Greenup  Circuit  Court  asking  the  court 
to  adjudge  her  a  divorce  from  her  husband  and  alimony,  on  the  al- 
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leged  ground  that  her  husband,  Andrew  O'Neal,  had  abandoned  her 
and  refused  further  to  live  with  or  support  her. 

A  short  time  before  this,  appellant,  Darch  and  others  had  brought 
suit  in  the  Greenup  Qrcuit  Court  against  Andrew  O'Neal  on  his 
supposed  indebtedness  to  them,  and  had  sued  out  attachments  and 
had  them  levied  on  his  property,  and  Darch  and  others  had  gone 
O'Neal's  security  to  release  the  attached  property. 

It  seems  from  the  evidence  that  Andrew  O'Neal,  about  the  time 
of  the  bringing  of  these  suits,  was  largely  indebted ;  and  wishing  to 
carry  on  business  at  some  lime  works  in  Greenup  county,  he  pro- 
cured one  Jerry  Matthews,  one  of  his  hired  teamsters,  to  purchase 
them  at  an  execution  sale  in  order  to  secure  them  from  the  reach  of 
his  creditors.  It  appears  that  appellant,  Darch,  knew  all  about  thi^ 
arrangement  between  O'Neal  and  Matthews,  and  at  O'Neal's  sug- 
gestion went  Matthews's  security  on  the  sale  bonds  for  the  lime- 
works. 

This  sale  and  pretended  purchase  of  the  lime  works  occurred  in 
April,  1874,  a  short  time  before  Martha  J.  O'Neal  brought  her  suit 
for  divorce  and  alimony,  and  was  amongst  other  things  likely  in- 
tended to  prevent  any  judgment  she  might  recover  from  reachins 
O'Neal's  security  to  release  the  attached  property. 

A  short  time  before  the  bringing  of  his  wife's  suit  against  him 
Andrew  O'Neal  made  a  pretended  sale  of  all  of  his  personal  property 
of  some  $2,000  in  value,  to  this  Jerry  Matthews,  who  swears  him- 
self that  he  was  insolvent  at  the  time  of  his  purchase,  which  was  of 
course  known  to  O'Neal,  as  Matthews  had  been  his  employe  for  a 
year  or  two;  and  shortly  afterwards  appellant,  Darch,  for  himself 
and  Smith,  took  a  mortgage  from  Matthews  to  indemnify  Darch 
especially  on  his  liabilities  for  O'Neal  and  Matthews.  This  mort- 
gage was  executed  the  27th  of  June,  1874,  some  two  days  after  the 
levy  of  Mrs.  O'Neal's  attachment. 

Darch  and  Smith  held  a  mortgage  on  Andrew  O'Neal  to  indem- 
nify them  as  his  surety  on  a  debt  to  Ringold  &  Company  for  about 
$500,  but  it  is  agreed  that  that  debt  was  fully  paid  before  these  suits 
were  brought. 

There  can  be  no  doubt  but  that  appellant's,  Darch's,  attachment 
was  levied  before  that  of  Martha  O'Neal,  and  if  he  has  established 
the  justice  of  his  demand  his  debt  should  be  first  paid  out  of  the 
proceeds  of  the  attached  property ;  but  we  are  of  opinion  tliat  h:s 
claim  is  rather  fictitious  than  real,  and  was  likely  asserted  to  aid  An- 
drew O'Neal  to  cover  up  his  property  from  his  creditors,  for  he  toM 


i877-]  Darch  V,  O'Neal.  551 

Ratliflfe  that  one  of  the  notes  filed  as  a  part  of  his  cause  of  action 
had  been  paid,  and  he  told  the  sheriff  the  day  after  the  levy  of  his 
attachment  to  deliver  the  property  levied  on  under  it  to  Andrew 
O'Neal,  and  the  day  after  he  told  the  sheriff  who  levied  his  attach- 
ment that  O'Neal  had  not  only  paid  him  but  that  he  was  $500  ahead 
Df  O'Neal  in  their  dealings ;  and  he  swears  himself  that  O'Neal  had 
paid  him  nothing  after  he  brought  his  suit  up  to  the  time  of  these 
conversations. 

By  his  own  confession  he  brought  a  suit  against  his  warm  personal 
friend  and  attached  his  property  when  he  owed  him  $500.  He  also 
swears  that  he  had  been  aiding  Andrew  O'Neal  in  his  suits  with  his 
creditors  and  employing  lawyers  for  him,  etc.,  and  had  borrowed,  in 
the  spring  of  1874,  $500  from  O'Neal,  which  was  not  to  be  paid  for 
two  years,  and  says  that  O'Neal  is  Matthews's  surety  to  him  for  a 
note  of  $325,  and  that,  including  that  note  and  the  personal  deal- 
ings between  him  and  Andrew  O'Neal,  he  does  not  know  how  they 
stand,  but  intimates  that  there  is  not  much  between  them.  But  he 
claims  that  he  is  liable  on  a  large  amount  of  Andrew  O'Neal's  paper. 

We  are  of  opinion  that  the  lower  court  decided  correctly  in  giving 
Martha  J.  O'Neal's  attachment  lien  preference  over  Darch's, 
as  we  believe  from  the  proof  that  his  attachment  was  sued 
out  to  aid  Andrew  O'Neal  to  shield  his  property  from  his  creditors ; 
and  as  he  and  Smith  have  neither  suffered  any  as  O'Neal's  surety 
nor  brought  suit  to  be  released  from  liability  by  asking  the  court 
to  compel  O'Neal  to  pay  his  creditors,  the  dismissal  of  their  suit  was 
proper. 

The  only  allegation  that  they  make  is  that  they  expect  in  the 
future  to  suffer  as  surety  of  Andrew  O'Neal  and  Matthews.  These 
allegations  do  not  give  them  a  cause  of  action  against  O'Neal  and 
Matthews.  They  must  show  that  they  have  suffered  as  surety,  and 
the  amount  they  have  been  compelled  to  pay.  But  as  appellant, 
Darch,  in  his  suit  charges  that  O'Neal  owed  him  a  specific  sum  of 
money,  and  O'Neal  admitted  that  it  was  true,  we  are  of  opinion  that 
he  is  entitled  to  a  personal  judgment  for  the  sum  so  admitted. 

Wherefore  all  of  the  judgment  of  the  court  below  is  affirmed  at 
appellants'  cost  except  the  judgment  dismissing  Darch's  suit  against 
Andrew  O'Neal,  and  that  is  reversed  with  directions  to  render  a  per- 
sonal judgment  against  Andrew  O'Neal,  should  he  fail  to  plead  fur- 
ther. 

£.  L.  Dulin,  for  appellants.    B.  F.  Bennett,  for  appellees. 
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Isaac  Baker,  et  al.,  v,  Hiram  Freeman. 

Officer's  Writ  to  Take  Property— Where  Property  Delivered. 

Where  an  officer  has  a  writ  to  take  possession  of  personal  prop- 
erty the  order  of  delivery  may  be  directed  to  another  county  than  that 
in  which  the  action  is  pending. 

Writ— Protection  of  Officer. 

Where  plaintiff  executed  a  bond  to  the  defendant  and  under  a  writ 
secures  the  possession  of  personal  property,  if  he  fails  in  his  aetioi 
the  defendant  may  recover  on  such  bond,  but  the  officer  who  aerre 
the  writ  is  fully  protected  thereby. 

APPEALr  FROM  LEE  CIRCUIT  COURT. 
September  19,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  not  pretended  that  the  appellant  acted  in  bad  faith,  or  that  he 
was  not  clothed  with  the  authority  to  take  the  oxen  under  the  writ 
or  order  issued  by  the  Breathitt  County  Justice.  The  action  was 
against  the  appellee,  and  by  an  express  condition  of  the  Code  an 
order  of  delivery  may  be  directed  to  another  county  than  that  in 
which  the  action  is  pending.  Moore  was  holding  the  oxen  for  the 
appellee  and  declined  to  give  bond.  A  bond  was  executed  to  Free- 
man, upon  which  he  can  obtain  indemnity.  This  bond  is  made  part 
of  the  record,  and  if  the  action  in  Breathitt  is  decided  against  tbe 
plaintiff  we  see  no  reason  why  the  appellee  cannot  proceed  against 
Helton  and  his  sureties.  It  is  conceded  that  the  oxen  in  controversy 
are  the  same  mentioned  in  the  order  of  delivery,  and  an  instruction 
was  given  to  the  effect  that  this  protected  the  officer.  The  instruc- 
tion was  proper,  and  the  defense  of  the  appellants  fully  sustained  by 
the  proof.  The  order  of  delivery  justified  the  taking  and  the  bond 
executed  by  Helton  was  an  indemnity  to  the  appellee. 

The  judgment  is  rez^ersed  and  cause  remanded  with  directions  to 
award  a  new  trial  and  further  proceedings  consistent  with  this 
opinion. 

/.  A^.  Cardwell,  for  appellants.    H.  C  Lilly,  for  appellee. 
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O.  P.  Wilson,  et  al.,  v.  Jacob  Jones,  et  al. 


fraudulent  Conveyance— Suit  to  Set  Aside  Conveyance — Proof. 

The  court  has  no  Jurisdiction  to  decree  that  a  conveyance  be  set 
aside  because  made  to  defraud  creditors,  where  such  creditors  have 
taken  Judgments  before  Justices  of  the  peace,  and  fall  to  file  copies 
of  their  Judgments  in  the  clerk's  ofiice  of  the  circuit  court  of  the 
county  where  obtained,  and  have  executions  issued  thereon  and  re- 
turned no  property  found. 

Description  of  Land  Ordered  Sold. 

A  Judgment  directing  the  sale  of  real  estate  is  erroneous  when  it 
fails  to  describe  the  land  to  be  sold. 

APPEAL  FROM  EDMONSON  CIRCUIT  COURT. 

September  19,  1877. 

Opinion  by  Judge  Elliott  : 

Appellees,  Jones,  Sell  &  Denham,  brought  a  suit  in  equity  to  set 
aside  a  deed  made  by  O.  P.  Wilson  to  his  wife,  James  D.  Wilson. 
They  charge  that  Jones  and  Denham,  after  obtaining  common-law 
judgments  before  justices  of  the  peace  against  O.  P.  Wilson,  had 
executions  issued  thereon  and  returned  "no  property  found,"  and 
that  Sell  had  a  similar  return  made  on  an  execution  which  issued 
from  the  quarterly  court  of  Edmonson  county.  They  further  charge 
that  O.  P.  Wilson  was  the  owner  of  a  tract  of  land  in  Edmonson 
county,  and  that  in  1872  he  conveyed  it  to  his  wife,  J.  D.  Wilson, 
with  the  fraudulent  intent  to  avoid  the  payment  of  his  debts. 

Deering  charges  that  he  obtained  a  judgment  against  O.  P.  Wil- 
son in  the  Edmonson  Circuit  Court  and  had  an  execution  issued 
thereon,  which  was  returned  "no  property  found,"  and  attacks  the 
same  conveyance  from  O.  P.  Wilson  to  his  wife  for  fraud. 

It  appears  from  the  record  in  these  suits  that  the  officer  to  whom 
executions  were  delivered  on  the  judgments  returned  that  he  made 
$56.78  on  Sell's  debt,  and  $69.98  on  Denham's,  and  that  $44  had 
been  paid  on  Sell's  debt  at  the  time  of  the  judgment,  none  of  which 
credits  were  allowed  the  appellants  in  the  judgments  appealed  from. 

But  without  allowing  these  credits,  the  court,  by  its  judgmeent,  set 
aside  the  deed  from  appellant,  O.  P.  Wilson,  to  his  wife,  and  ordered 
the  land  sold  in  satisfaction  of  the  claims  of  the  appellees,  after  set- 
ting apart  a  homestead  therein  to  appellant,  Wilson. 

We  are  of  opinion  that  the  court  had  no  jurisdiction  to  adjudge 
in  favor  of  Jones,  Sell  and  Wilson  that  the  deed  from  appellant,  O. 
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P.  Wilson,  to  his  wife  should  be  held  null  and  void  because,  before 
they  could  bring  an  action  to  avoid  the  effect  on  the  deed  on  the 
grounds  set  up  by  them,  it  was  their  duty  to  file  copies  of  their  judg- 
ments in  the  clerk's  offke  of  the  circuit  court  of  the  county  where 
obtained,  and  have  execution  issued  thereon  and  returned  '*no  prop- 
erty found,"  which  they  failed  to  do. 

In  Weatherford  v.  Myers,  2  Duv.  91,  this  court  decided  that 
Myers,  who  brought  the  suit  in  the  court  below  to  subject  Weather- 
ford's  land  to  his  debt  on  a  return  of  "no  property  found,"  upon  a 
fi.  fa.  which  issued  from  a  justice  of  the  peace  "had  only  to  file  wit.; 
the  clerk  of  the  circuit  court  copies  of  his  judgments,  sue  out  exe- 
cution thereon,  which  could  have  been  levied  upon  the  land,  and  the 
debt,-  in  that  way,  collected.  This  remedy,  until  exhausted,  excludeJ 
any  appeal  to  the  circuit  court  for  relief,  by  suit  in  equity,  ahhougr. 
it  would  not  preclude  an  effort,  by  garnishment,  before  the  jusiict 
of  the  peace,  to  subject  to  the  debt  any  means  of  the  debtor  over 
which  the  justice  of  the  peace  had  jurisdiction." 

We  are  therefore  of  opinion  that  Deering  was  the  only  creditor 
who  was  properly  in  court  for  the  purpose  of  seeking  the  avoidance 
of  O.  P.  Wilson's  deed  to  his  wife,  even  conceding  the  conveyance 
to  have  been  fraudulent.  But  according  to  the  evidence  in  this  rec- 
ord the  female  appellee  inherited  about  a  thousand  dollars  of  he: 
father's  estate,  with  which  she  purchased  a  tract  of  land  from  a  Mr. 
Merrell,  who,  by  her  directions,  conveyed  it  to  Wilson  in  trust  for 
the  use  of  herself  and  daughter,  and  afterwards  that  land  was  .^^ll 
and  another  tract  purchased,  which  was  swapped  for  the  Strong:  k 
Keen  tract,  and  the  deed  without  Mrs.  Wilson's  knowledge  made  tc 
her  husband,  and  when  she  discovered  that  it  had  been  so  made  she 
procured  her  husband  to  make  the  deed  of  it  to  her,  which  she  &»> 
was  done  without  fraud. 

If  these  facts  be  true  her  husband  did  no  more  than  a  court  of 
equity  would  have  done  if  asked,  except  that  the  title  would  have 
been  vested  in  a  trustee  for  the  use  of  Mrs.  Wilson  and  daughter,  as 
it  was  acquired  with  the  proceeds  of  the  Merrell  tract  whidi  had 
been  conveyed  to  their  use. 

This  evidence  seems  to  be  uncontradicted,  and  we  therefore  regard 
the  judgment  of  the  lower  court,  by  which  it  annulled  the  convev- 
ance  of  O.  P.  Wilson  to  J.  D.  Wilson,  as  erroneous.  But  as  from  ihe 
proof  in  this  record  appellant,  O.  P.  Wilson,  is  the  owner  of  son:t 
lands  in  his  own  right,  we  are  of  opinion  that  appellee,  Deering, 
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lould  be  allowed  to  amend  his  pleadings  and  seek  satisfaction  of  his 
idgment  by  their  sale. 

The  judgment  directing  a  sale  of  the  land  in  this  case  was  errone- 
us,  as  it  failed  to  give  any  description  thereof.  After  the  final 
idgment  in  this  case  the  appellee,  Jane  D.  Wilson,  brought  a  suit 
)r  a  new  trial,  and  the  court  adjudged  against  her,  and  we  think 
roperly,  as  she  set  up  no  legal  grounds  for  a  new  trial. 

For  these  reasons  the  judgment  setting  aside  the  deed  from  O.  P. 
Vilson  to  J.  D.  Wilson  and  ordering  the  land  embraced  by  it  to  be 
old  in  satisfaction  of  appellee's  claim  is  reversed,  as  is  also  the  judg- 
lent  overruling  exceptions  to  the  report  of  the  sale  thereof  and  con- 
miing  the  sale  with  directions  that  the  court  below  dismiss  the 
ction  of  Jones,  Sell  and  Denham,  and  for  further  proceedings  as  to 
)eering  consistent  with  this  opinion. 

T.  B.  Mclntire,  for  appellants.    B.  F,  Edwards,  for  appellees. 


Margaret  Fishback,  et  al.,  v.  John  Duncan,  et  al. 

Husband  and  Wife— Homestead. 

During  the  lifetime  of  the  husband  the  wife  has  no  such  right  to  a 
homestead  in  his  land,  as  will  authorize  her  to  demand  Its  allotment 
without  the  concurrence  of  the  husband. 

APPEAL  FROM  PENDLEJTON  CHANCERY  COURT. 

September  21,  1877. 

Opinion  by  Judge  Lindsay  : 

Mrs.  Fishback  utterly  failed  to  prove  that  the  money  she  received 
from  her  father's  estate  was  placed  in  the  hands  of  her  husband,  in 
pursuance  to  an  express  promise  or  agreement  on  his  part  to  invest 
it  in  real  estate  and  take  the  title  to  her. 

The  husband  does  not  join  her  in  seeking  to  have  a  homestead  al- 
lotted out  of  the  realty  adjudged  to  be  sold,  nor  does  he  join  with 
her  in  prosecuting  this  appeal.  During  the  life-time  of  the  husband 
the  wife  has  no  such  right  to  a  homestead  in  his  land  as  will  author- 
ize her  to  demand  its  allotment  without  the  concurrence  of  the  hus- 
band. She  has  not  therefore  been  injured  by  the  dismission,  without 
prejudice,  of  her  petition. 

Judgment  affirmed. 

Clarke  &  Simon,  for  appellants. 

J.  H.  Fryor,  C.  H.  Lee,  for  appellees. 
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C.  S.  Longest,  et  al.,  v.  E.  D.  Tyler. 


Bills  of  Exceptions — Practice. 

Under  the  proyisions  of  Sec.  364  of  the  Civil  Ck)de  and  the  act  of 
1865  (Myers's  Supplement,  Sec.  560),  the  time  to  prepare  and  file  a  bill 
of  exceptions  cannot  legally  extend  for  a  period  of  eight  months.  The 
time  for  reducing  to  writing  and  filing  a  hill  of  exceptions  cannot  be 
extended  heyond  the  succeeding  term  of  the  court. 

APPEAL  FROM   JEFFERSON   COURT   OF   COMMON   PLEAS. 

September  22, 1876. 

Opinion  by  Judge  Pryor: 

The  preliminary  question  made  by  counsel  for  the  appellee  dis- 
penses with  the  necessity  of  determining  this  case  upon  the  merits. 
This  court  during  the  present  term  in  the  case  of  Conner  v.  Seaholt 
adjudged  that  the  bill  of  evidence  accompanying  the  record  could 
not  be  regarded  for  the  reason  that  it  was  not  filed  within  the  time 
prescribed  by  law.  The  motion  for  a  new  trial  in  the  present  case 
was  overruled  on  the  3rd  of  July,  1875,  and  the  time  to  prepare  and 
file  a  bill  of  exceptions  extended  to  the  8th  of  the  month ;  a  further 
extension  was  then  made  until  the  27th  of  September,  when  a  bill 
of  exceptions  was  tendered.  The  time  of  filing  was  then  extended 
from  week  to  week,  and  at  last  filed  on  the  i8th  of  March,  1876,  a 
period  of  eight  months  and  fourteen  days  from  the  time  the  motion 
for  a  new  trial  was  overruled.  The  appellee  was  in  court  objecting 
to  the  delay  and  his  objections  were  disregarded.  Section  364  of  the 
Civil  Code  provides :  "The  party  objecting  to  the  decision  must  ex- 
cept at  the  time  the  decision  is  made,  and  time  may  be  given  to  vt- 
duce  the  exception  to  writing,  but  not  beyond  the  succeeding  tern." 
This  court  in  various  cases  has  contrued  this  section  of  the  Code  as 
applying  to  the  filing  of  the  bill  of  exceptions  as  well  as  its  prepara- 
tion. Smith,  &c.,  V.  Blakeman,  8  Bush  476;  Freeman  v.  Brenham, 
17  B.  Mon.  480;  Tweedy  v.  Commonwealth,  2  Metcalfe  378. 

The  Act  of  1865  establishing  the  Court  of  Common  Pleas,  Myers's 
Supplement,  560,  fixes  the  terms  of  that  court,  and  by  an  amendment 
to  this  act  passed  in  February,  1866,  it  is  provided  that  "said  court 
shall  continue  from  term  to  term  and  be  considered  always  open 
whenever  the  business  shall  require  it."  It  is  also  provided  that  *'aD 
the  terms  of  said  court  shall  be  terms  for  the  appearance  and  trial 
of  causes,  etc.,  and  the  said  court  shall  have  the  same  power  for 
the  same  length  of  time  over  its  judgments  as  the  chancellor  of  the 
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ouisville  Chancery  Court  now  has  over  its  judgments."  This  power 
s  to  any  final  judgment  or  order  shall  continue  for  sixty  days  after 
s  rendition.  We  find  no  decree  of  this  court  adjudging  that  the 
irms  of  the  court  of  common  pleas  have  been  repealed,  but  on  the 
5ntrary  in  the  case  of  Bailey  v.  Villier,  6  Bush  27,  the  terms  of  the 
>urt  are  distinctly  recognized;  the  court,  however,  in  that  case,  as 
ell  as  the  case  of  Downing  v.  Bacon,  7  Bush  680,  was  inclined  to 
?gard  the  amended  act  passed  in  February,  1868  (giving  to  the 
3urt  of  common  pleas  the  same  powers  over  its  final  judgments 
nd  orders  as  the  Louisville  Chancery  Court  had),  as  regulating 
le  time  for  filing  the  bill  of  evidence.  This  amendment  was  not  a 
epeal  of  the  section  of  the  Code  referred  to,  nor  was  it  in  our  opin- 
m  intended  to  regulate  proceedings  like  this  or  to  abolish  terms  of 
le  common  pleas  court.  The  amendment  provides  (2nd  section) 
lat  **all  terms  of  the  said  court  shall  be  terms  for  the  appearance  and 
rial  of  causes  as  the  terms  of  circuit  courts  in  this  state  now  are," 
tc.  The  terms  of  the  court  as  fixed  by  the  act  organizing  it 
lave  never  been  abolished,  and  time  for  preparing  and  filing  a  bill 
t  evidence  cannot  extend  beyond  the  term  succeeding  that  in  which 
he  judgment  was  rendered.  These  terms  must  regulate  such  pro- 
eedings;  and  all  the  terms  as  desigated  by  the  act  of  February, 
865,  are  made  by  the  second  section  of  the  amended  act  of  Febru- 
iry  5,  1866;  terms  for  the  appearance  and  trial  of  causes  must  be 
ecognized  at  the  regular  term  of  the  court.  The  party  complaining 
•vill  then  have,  by  leave  of  the  court  upon  proper  extensions  made, 
'rom  two  to  four  months  in  which  to  file  his  bill  of  exceptions,  and 
:ertainly  no  longer  time  should  be  demanded  or  given. 

It  is  said  by  this  court  in  the  case  of  Smith,  &c.,  v,  Blakeman,  8 
Bush  476,  that  "the  security  of  the  rights  of  litigants,  and  every  con- 
iideration  of  sound  policy,  demands  that  this  provision  of  the  Code 
shall  not  be  so  construed  as  to  give  the  courts  the  authority  to  so 
make  extensions  of  time  as  to  unnecessarily  harass  or  endanger  the 
rights  of  the  successful  party,  whose  judgment  is  presumptively  cor- 
rect, by  making  it  necessary  for  him  with  his  counsel,  and  possibly 
his  witnesses,  to  be  present  in  court  every  day  during  the  entire 
term  to  which  the  extension  has  been  made." 

The  rights  of  the  successful  party  in  this  case  were  suspended  for 
more  than  eight  months,  with  the  necessity  on  his  part  or  that  of 
his  counsel  of  being  present  in  court  almost  every  week  during  that 
entire  period  watching  the  progress  of  the  motion  to  file  the  bill  of 
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evidence.  The  bill  of  evidence  cannot  be  considered  and  the  judgJ 
ment  is  therefore  affirmed. 

Upon  a  petition  for  rehearing  the  attention  of  the  court  has  beoj 
called  to  an  act  approved  February  8,  1867,  abolishing  the  appear^ 
ance  terms  of  the  Jefferson  Common  Pleas  Court  and  repealing  th^ 
5th  section  of  the  act  of  February  24,  1865.  This  appeal  left  tj« 
loth  section  of  the  last-named  act  in  full  force  so  as  to  enable  tb€ 
court  to  apply  all  provisions  of  the  Code  to  the  practice  when  no^ 
inconvenient  with  some  special  emolument  in  regard  to  the  proceed^ 
ings  in  that  court,  and  while  parties  may  institute  actions  at  2ni 
time  in  that  court  and  obtain  judgment  after  proper  service,  vt  (fe 
not  construe  the  act  as  repealing  those  terms  so  as  to  defeat  other 
provisions  of  the  Code  applicable  to  such  proceedings,  and  independ- 
ent of  this  view  of  the  question  this  court  would  not  sanction  such 
a  practice  as  is  insisted  upon  in  this  case.    Petition  oz'erruled. 

Ben  Goodloe  &  Humphrey,  for  appellants, 

W,  B.  Fleming,  for  appellee. 


Mary  Jones,  et  al.,  v,  B.  M.  Jones,  AdmX  et  al. 

Wills — Construction — Advancements. 

Where  one  advanced  to  his  son  certain  property  and  the  son  after- 
wards conveyed  said  property  to  his  father  to  hold  in  trust  for  said 
son's  children,  and  at  the  death  of  said  father  by  his  will  he  appoints 
another  as  such  trustee  and  directs  said  trustee  that  as  the  children 
of  his  said  son  became  twenty-one  years  old  or  marry  that  their 
father  and  mother  divide  the  property  with  them  by  the  consent  of 
the  trustee  and  by  the  terms  of  said  will,  he  further  provided  that  1 
will  to  my  son,  W.  C.  Jones,  the  tract  of  land  on  which  he  now  lives. 
containing  two  hundred  and  eighty  acres,  more  or  less,  and  a  negro 
girl  by  the  name  of  Jane.  •  *  ♦  Now  all  the  foregoing  property  of 
land  and  negroes  and  other  property,  etc.,  I  leave  to  the  legal  heirs  of 
William  and  Polly,  for  which  I  charge  him  two  thousand  dollars,''  it 
was  held  that  the  will  gave  to  the  heirs  of  W.  S.  Jones  (his  son)  tie 
property  named  in  the  clause  of  the  will  referred  to,  to  the  children  of 
his  son,  W.  C.  Jones,  and  charged  two  thousand  dollars  as  an  advance- 
ment to  said  son  which  sum  should  be  deducted  from  other  property 
Inherited  from  said  father,  which  was  not  disposed  of  by  the  will 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

September  24,  1877. 

Opinion  by  Judge  Elliott: 

This  appeal  questions  the  correctness  of  the  judgment  of  the  court 
below  in  three  consolidated  suits,  two  of  which  were  brought  by  the 
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pellants  against  the  appellees  and  the  other  brought  by  all  of  the 
pellants  except  Mary  Jones,  against  B.  M.  Jones,  administrator 
S.  M.  Jones,  and  Mary  Jones,  administratrix  of  W.  C.  Jones,  and 
vo  in  her  individual  capacity,  and  others. 

The  object  of  these  several  suits  was  to  recover  from  the  heirs 
d  devisees  of  the  estate  of  David  Jones,  appellants'  equal  share  of 
e  estate  of  David  Jones,  deceased,  they  being  the  widow  and  heirs 
law  of  W.  C  Jones,  who  was  a  son  of  said  David  Jones.  The 
ipellants  also  sought  to  recover  damages  from  the  administrators 
S.  M.  and  C.  S.  Jones  who  had  been  trustees  of  an  estate  of  which 
•pellants  were  the  beneficiaries,  and  they  further  sought  to  recover 
dgment  against  Beriah  M.  Jones,  administrator  of  S.  M.  Jones, 
r  the  mismanagement  of  the  estate  of  W.  C.  Jones  by  S.  M.  Jones, 
ho  was  the  administrator  thereof. 

It  appears  from  the  evidence  in  this  record  that  W.  C.  Jones  was 
dissipated,  shiftless  man,  and  his  father  having  given  him  a  farm 
id  some  slaves  by  way  of  advancement,  he  in  1839  executed  a 
?ed  to  his  father,  David  Jones,  by  which  he  conveyed  all  his  prop- 
tv  then  advanced  to  him  back  to  his  father  in  trust  for  the  children 
i  then  had  and  should  have  by  his  wife,  Mary  Jones. 
After  giving  his  father  the  right  to  sell  the  trust  property  or  swap 
for  the  other  property,  he  provides  that  "he  (David  Jones)  is  to 
1(1  may  permit  said  property  to  be  so  used  for  the  benefit  of  his 
randchildren,  the  cestui  que  trusts  herein,  in  such  manner  as  he 
eems  best  for  their  comfort."  It  will  therefore  be  seen  that  the 
ustee  was  not  bound  to  take  actual  possession  of  the  trust  property, 
Lit  if  he  thought  it  was  best  for  the  children  of  W.  C.  Jones  he  had 
jII  authority  to  permit  him  to  remain  on  the  farm  and  cultivate 
and  raise  and  educate  the  children. 

It  appears  that  after  the  execution  of  this  deed  of  trust  W.  C. 
ones  and  his  family  remained  in  possession  of  the  trust  property 
nd  used  it  in  the  education  and  raising  of  his  family,  and  the  proof 
bundantly  shows  that  the  expenses  of  his  family  were  equal  to  if 
lot  greater  than  the  profits  of  the  trust  estate,  and  that  the  profits 
tere  used  for  their  education,  etc. ;  and  there  is  no  evidence  conduc- 
ng  to  show  that  either  David  Jones  while  he  was  trustee  or  his 
xecutors,  who  were  made  trustees  of  this  estate  by  his  will,  ever 
:sed  or  converted  any  of  the  trust  property,  or  its  proceeds,  to  their 
)wn  use,  and  the  judgment  dismissing  that  suit  is  affirmed. 

In  1845  David  Jones  made  his  will  by  which  he  gave  to  his  wife, 
Susannah,  one-fourth  of  the  farm  on  which  he  then  resided,  and  he 
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says  further :  "I  also  give  to  my  wife  five  horses  of  such  as  she  may 
choose  and  as  many  of  the  cattle  and  hogs  as  she  may  want  and  as 
much  of  the  household  and  kitchen  furniture  as  she  may  want  and  a 
yellow  woman  by  the  name  of  Lucy  and  all  her  family  and  as  muchj 
of  the  fanning  utensils  as  she  may  want  and  for  her  to  have  her 
choice  of  all  the  stock,  and  at  her  death  to  be  sold  or  so  divided 
so  as  to  make  all  the  children  equal." 

He  states  the  advancements  that  he  has  made  to  his  children, 
which  he  confirmed  by  his  will,  and  made  the  following  devise  and 
bequest  to  his  son,  W.  C.  Jones,  the  father  of  appellants :  "I  wU 
to  my  son,  W.  C.  Jones,  the  tract  of  land  on  which  he  now  lives, 
containing  two  hundred  and  eighty  acres,  more  or  less,  and  a  negro 
girl  by  the  name  of  Jane  and  her  increase,  except  her  second  child 
Ann,  and  g^rl  by  the  name  of  Betsy,  without  charge.  I  sold  William 
two  boys  by  the  names  of  Henry  and  Preston  not  sound  and  died, 
and  I  let  him  have  Ben  in  the  stead  of  Preston  and  charging  him 
two  hundred  dollars.  Now  all  the  foregoing  property  of  land  and 
negroes  and  other  property,  etc.,  I  leave  to  the  legal  heirs  of  William 
and  Polly,  for  which  I  charge  him  two  thousand  dollars. 

"Also  two  hundred  dollars  paid  for  the  building  of  his  house.  Now 
it  is  understood  that  I  have  taken  a  deed  of  trust  of  all  Wm.  C 
Jones's  property.  At  my  decease  I  appoint  Christopher  L.  Jones  and 
Samuel  M.  Jones  in  my  place,  and  it  is  my  will  that  as  the  children 
of  Wm.  C.  Jones  and  Polly,  his  wife,  grow  up  and  marry  that  Will- 
iam and  Polly  divide  with  them  as  they  can  spare  by  the  consent  of 
the  said  Christopher  and  Samuel,  or  either  of  them." 

The  foregoing  are  all  the  provisions  of  the  will  which  relate  to 
appellants  or  their  father,  and  it  is  contended  that  by  these  provision5 
of  his  will  David  Jones  gave  the  child's  part  of  his  estate  which  Wm. 
C.  Jones  would  have  inherited  had  no  will  been  made,  to  the  chil- 
dren of  Wm.  C.  Jones  and  his  wife,  Mary. 

At  the  sale  of  David  Jones's  estate  made  in  1855,  shortly  after  his 
death,  the  father  of  appellants,  W.  C.  Jones,  bought  about  $1,300 
worth  of  property,  and  at  the  sale  of  the  personal  estate  of  the  widow 
of  David  Jones  in  1858,  shortly  after  her  death.  W.  C.  Jones  bougat 
some  $1,400  worth  of  property;  and  in  the  settlement  of  the  estate 
of  David  Jones,  deceased,  made  after  the  death  of  W.  C.  Jones,  ap- 
pellants were  charged  with  the  debts  incurred  by  him  on  his  pur- 
chases of  property  at  the  sales  of  his  father's  and  mother's  estates 
made  in  1855  and  1858.  Appellants  insist  that  as  David  Jone> 
vested  in  them  the  title  to  their  father's  share  of  his  estate,  the  pur- 
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bases  of  property  at  the  sales  of  the  grandfather  and  grandmother's 
states  by  their  father  cannot  legally  be  charged  to  them,  as  he  was 
ot  their  agent  and  had  no  authority  from  them  to  make  the  pur- 
iiases. 

According  to  our  construction  of  the  will  it  only  gave  to  the  legal 
eirs  of  W.  C.  Jones  the  property  named  in  the  clause  of  the  will 
I  which  occurred  the  following  statement :  "Now  all  the  foregoing 
roperty  of  land  and  negroes  and  other  property,  etc.,  I  leave  to  the 
igal  heirs  of  William  and  Polly,  for  which  I  charge  him  two  thou- 
md  dollars,  etc." 

He  gave  the  property  named  in  the  clause  referred  to  to  the  ap- 
ellants  and  charged  their  father  with  the  amount  of  it. 

It  seems  very  certain  from  his  will  that  the  testator  did  not  be- 
ueath  to  appellants  any  of  the  property  or  its  proceeds  that  he  be- 
ueathed  to  his  wife  for  life,  for  he  expressly  says  as  to  this  prop- 
rty  that  "at  her  death  to  be  sold  or  so  divided  so  as  to  make  all  the 
liildren  equal." 

This  bequest  was  made  by  the  testator  to  make  all  his  children 
qual,  not  to  make  the  appellants,  who  were  his  grandchildren,  equal 
rith  his  children,  and  he  requests  his  son,  William,  and  Polly,  the 
arents  of  the  appellants,  to  divide  their  estate  with  them  as  the  lat- 
er shall  marry  or  attain  twenty-one  years  of  age. 

The  property  of  David  Jones  that  was  disposed  of  by  the  sale  of 
is  executors,  made  in  1855,  had  not  been  disposed  of  at  all  by  his 
rill,  and  of  that  property  W.  C.  Jones  was  entitled  to  his  distributive 
hare;  and  he  was  also  entitled  to  enough  of  the  proceeds  of  the 
roperty  devised  to  his  mother  for  life,  at  her  death,  to  make  him 
qua!  with  his  father's  other  children  after  making  him  account  for 
he  property  bequeathed  to  appellants  and  charged  to  him.  As 
i€  was  entitled  to  one  child's  part  of  the  proceeds  of  the  sales  of 
he  property  belonging  to  the  estate  of  his  father,  made  in  1855  ^^^ 
858,  it  was  proper  for  his  father's  executors  to  charge  him  in  their 
ettlement  with  the  amount  of  his  purchases  at  these  sales,  which 
hey  did,  and  there  was  then  a  balance  coming  to  his  estate  of  about 
line  hundred  dollars,  and  this  amount  was  paid  over  to  S.  M.  Jones, 
lis  administrator. 

It  is  insisted  that  Samuel  M.  Jones,  as  administrator  of  W.  C. 
ones's  estate,  received  amongst  other  things  six  thousand  dollars 
n  cash  belonging  to  it,  and  gave  the  same  in  to  the  appraisers,  who 
etumed  the  same  as  a  part  of  their  appraisement  to  the  Mercer 
bounty  Court,  and  the  evidence  conduces  to  prove  that  the  item  in 
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the  appraisement  bill  of  "Cash  in  the  hands  of  the  executor  of  David 
Jones,  deceased,  $6,000"  is  in  the  handwriting  of  Samuel  M.  Jones, 
his  administrator.  But  the  item  of  six  thousand  dollars  was  written 
with  a  pencil,  and  appellees  contend  was  only  intended  for  six  hun- 
dred dollars ;  and  we  conclude  that  it  must  have  been  a  mistake,  for 
on  a  full  settlement  it  turned  out  that  there  was  only  coming  from 
the  estate  of  David  Jones  to  appellants  as  distributees  of  W.  C 
Jones,  deceased,  the  sum  of  about  nine  hundred  dollars. 

The  county  court  erred  in  failing  to  charge  the  executors  of  David 
Jones  with  interest  on  the  claims  coming  to  his  estate  from  the  time 
they  fell  due  and  drew  interest,  but  as  the  sum  which  would  be 
realized  by  correcting  this  error  would  be  due  to  the  administrator 
of  S.  M.  Jones,  the  appellants  are  not  prejudiced  thereby,  for  it 
seems  that  on  a  settlement  made  by  Samuel  M.  Jones,  the  adminis- 
trator of  W.  C.  Jones's  estate,  with  the  Mercer  County  Court,  he 
had  paid  of  debts  against  the  estate  about  twelve  hundred  dollars 
more  than  the  assets  that  came  to  his  hands. 

We  are  therefore  of  opinion  from  the  evidence  in  these  consoli- 
dated suits  that  the  judgment  of  the  lower  court  should  be  and  the 
same  is  therefore  aMrmed. 

Thompson  &  Thompson,  for  appellants. 

T.  C.  Bell,  C.  A.  &  P.  W.  Hardin,  Kyle  &  Poston,  for  appellees. 


John  D.  Orville  v,  Alcema  M.  Orville. 

Divorce  and  Alimony. 

A  judgment  giving  a  wife  alimony  and  the  custody  of  a  minor  ^child 
will  be  reversed  where  the  evidence  shows  the  wife  to  have  been  tbe 
sole  cause  of  the  estrangement  and  that  her  constant  and  bitter  abose 
of  her  husband  drove  him  from  her  bed  and  that  she  then  abandoned 
him. 

Custody  of  Child. 

Where  the  proof  shows  from  the  evidence  a  wife's  temper,  and  ber 
habit  of  using  profane  language,  she  is  not  a  proper  person  to  wUdi 
to  intrust  the  care  and  custody  of  a  ten-year-old  daughter. 

APPEAL.  FROM  LOUISVII^LE  CHANCERY  COURT. 

September  26,  1877. 

Opinion  by  Judge  Elliott  : 

This  appeal  questions  the  correctness  of  a  judgment  of  the  Louis- 
ville Chancery  Court  granting  to  the  appellee  a  divorce  a  mensa  ct 
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horo  from  appellant,  and  also  the  custody  of  an  infant  daughter,  and 
ilimony  during  the  separation  at  the  rate  of  fifty  dollars  per  month. 

This  suit  was  brought  by  the  appellee  who  sought  a  divorce  from 
he  bed  and  board  of  her  husband  in  consequence  of  his  cruel  and 
nhuman  treatment  of  her,  which  treatment  had  continued  for  a 
>eriod  of  more  than  six  months,  and  was  of  a  nature  to  indicate  a 
«ttled  aversion  to  her  and  to  destroy  permanently  her  peace  and 
lappiness. 

In  support  of  these  charges  the  appellee  proved  that  during  the 
^ouisville  exposition  of  1874,  appellee  with  some  friend  came  home 
ate  at  night  and  found  the  door  locked,  and  that  he  refused  to  give 
lis  wife  money  at  one  time  during  the  exposition,  and  appeared  to 
)e  cool  and  ill  natured  towards  her.  It  is  also  in  proof  that  about 
:wo  years  before  the  institution  of  this  suit  the  appellant  applied  to 
I  Mr.  P.  Fieffer  to  get  him  to  ascertain  through  his  wife  from  ap- 
pellee upon  what  terms  she  would  agree  to  a  permanent  separation 
From  him,  and  said  on  that  occasion  that  he  could  prove  by  his  neigh- 
bors that  she  was  such  a  devil  that  he  could  not  live  with  her  in  any 
peace,  and  it  is  also  in  proof  by  their  daughters  that  the  appellant 
has  been  guilty  of  cruel  treatment  to  the  appellee  and  that  they  did 
not  sleep  together  for  some  time  before  their  separation,  which 
occurred  by  appellee  abandoning  the  appellant  some  time  before  the 
Institution  of  this  action. 

This  record  furnishes  no  evidence  of  any  cruel  and  inhuman  treat- 
ment of  his  wife  by  appellant  unless  their  sleeping  apart  and  his  de- 
sire that  they  should  permanently  separate  be  so  considered. 

On  the  other  hand  it  is  proved  that  they  were  married  in  1854, 
and  that  shortly  after  their  marriage  they  removed  from  Indiana 
to  Louisville,  Kentucky,  where  appellant  was  employed  as  the  super- 
intendent of  the  large  porkhouse  of  Ormsby  &  Co.,  in  whose  service 
he  has  remained  ever  since,  and  although  he  lived  in  rented  prop- 
erty, he  furnished  his  house  with  every  convenience  and  employed 
servants  to  wait  on  his  wife  and  family. 

He  even  went  to  the  merchants  and  gjocerymen  of  his  acquaint- 
ance and  told  them  to  deliver  his  wife  whatever  merchandise  or  gro- 
ceries she  might  call  for  and  charge  them  to  him,  and  the  proof  is 
abundant  that  appellee  bought  whatever  she  fancied  or  wished  to 
and  that  they  lived  and  she  dressed  rather  extravagantly  for  people 
of  their  means  and  that  he  paid  the  bills  without  complaint  of  any 
kind. 

It  is  in  proof  that  during  the  exposition  of  1874  at  Louisville  it 
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was  reported  to  appellant  that  his  wife  was  unwell,  and  that  he  tliere- 
upon  went  upstairs  to  her  room  to  see  her  and  asked  her  how  she 
felt,  whereupon  she  profanely  cursed  him  and  told  him  to  leave 
them,  that  it  was  none  of  his  business  how  she  felt. 

The  proof  also  indicates  that  the  appellee  visited  the  exposition 
for  a  week  daily  with  some  of  her  acquaintances,  and  that  she  gave 
her  friends  a  party  at  her  own  expense  one  night  at  a  Mr.  P.  Fiei- 
fer's,  and  requested  that  it  be  concealed  from  her  husband. 

It  is  also  in  proof  that  shortly  after  her  marriage  appellee  said 
that  she  had  not  married  the  appellant  because  she  loved  him,  but 
because  she  knew  he  was  a  good  provider  and  to  get  a  home,  and 
as  he  was  a  widower  with  some  children,  he  had  promised  her  to 
have  his  children  raised  away  from  home,  which  promise  he  had 
violated,  and  on  one  occasion  she  went  to  visit  her  friends  in  In- 
diana and  stayed  about  a  month,  and  while  there  said  if  her  husband 
complained  of  her  long  absence  she  would  pick  up  one  of  his  chil- 
dren and  knock  the  others'  brains  out  with  it,  for  she  would  not  be 
bothered  with  them,  and  that  she  frequently  would  tie  his  children 
to  a  tree  in  the  yard  and  sit  off  at  a  distance  and  scold  them.  On 
one  occasion  she  visited  Indiana  when  appellant's  son  was  sick  and 
she  said  before  starting  that  she  wished  he  would  die  before  her  re- 
turn, and  her  wish  was  gratified,  for  he  did  die  before  her  return. 

She  told  Kate  Farmer  that  she  had  only  married  appellant  for  2 
home  and  that  the  longer  she  lived  with  him  the  more  she  hated 
him,  and  that  she  would  rather  see  the  devil  come  to  her  bed  than 
her  husband,  and  this  statement  she  confirmed  with  a  profane  oath. 

The  appellant  proved  in  this  cause  by  his  closest  neighbors  that 
he  had  always  been  kind  to  the  appellee  and  tried  to  live  with  her 
in  peace  and  make  her  happy  and  that  to  do  this  he  had  spared 
neither  money  nor  pains.  He  lived  in  a  good  brick  house,  neatly 
and  comfortably  furnished,  with  servants  to  attend  to  all  the  wants 
of  his  family,  and  his  table  was  furnished  not  only  with  sub- 
stantial food,  but  with  most  of  the  delicacies,  and  the  wardrobe  of 
his  wife  was  tasteful  and  elegant,  and  added  to  all  this  he  had  fur- 
nished  her  a  piano  on  which  their  daughters  could  discourse  music 
to  entertain  her  guests. 

Appellant  has  proved  by  over  a  dozen  of  their  close  neighbors  that 
his  conduct  towards  his  wife  and  family  had  been  kind  and  indul- 
gent, and  that  her  bitterest  denunciation  of  him  to  his  face  never  ex- 
torted an  abuse  word  in  reply.  These  witnesses  say  that  it  has 
been  the  constant  habit  of  appellee  to  curse  and  abuse  her  husband 
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ivhile  at  their  meals,  and  that  she  in  these  quarrels  would  accuse  him 
3f  being  unfaithful  to  her  and  of  failing  to  provide  for  her  and  make 
many  other  accusations  against  him  and  that  her  language  was 
frequently  so  violent  and  abusive  as  to  drive  appellant  from  the 
table  before  finishing  his  meal,  and  yet  he  never  returned  an  abusive 
word  to  her  but  would  sometimes  tell  her  to  repress  her  language 
until  he  left  and  then  abuse  him  to  his  guests  to  her  heart's  content. 
He  has  proved  by  about  thirty  witnesses  as  high  sobriety  and  good 
demeanor  as  any  man  in  Louisville  enjoys.  On  the  contrary  it  is  in 
evidence  by  almost  all  their  neighbors  that  appellee  is  a  woman  of 
ungovernable  passion,  and  that  daily  for  ten  or  fifteen  years  she  has 
abused  her  husband  and  declared  she  hated  him,  and  that,  pretending 
to  be  jealous  of  him,  she  gave  him  no  peace  when  he  was  in  her 
presence,  until,  goaded  by  this  continual  neglect  and  abuse,  he  de- 
clared that  she  was  such  a  devil  that  he  could  not  live  with  her 
longer,  and  through  friends  sought  a  peacable  separation. 

We  are  therefore  of  opinion  that  the  appellee  has  been  the  sole 
cause  of  the  estrangement  between  her  and  her  husband,  and  that  by 
her  constant  and  bitter  abuse  of  him  she  first  drove  him  from  her 
Led  and  then  abandoned  him. 

The  proof  is  that  from  the  evidence  of  her  temper  and  her  habit 
of  using  profane  language  she  is  not  a  proper  person  to  which  to 
intrust  the  care  and  custody  of  their  daughter,  Minnie,  who  was 
^».>me  ten  years  of  age. 

The  court  below  allowed  the  appellee  fifty  dollars  a  month  for 
maintenance  and  gave  her  the  custody  of  their  daughter,  Minnie,  and 
granted  her  a  divorce  from  the  bed  and  board  of  her  husband.  We 
cannot  reverse  the  judgment  of  divorce,  but  as  the  separation  was 
occasioned  by  the  appellee  as  well  as  the  trouble  between  her  and 
her  husband  before  their  separation,  we  do  not  believe  her  entitled 
to  any  alimony,  and  from  the  evidence  in  this  record  we  do  not  be- 
lieve she  ought  to  have  the  custody  of  their  daughter,  Minnie. 

In  Lee  v,  Lee,  i  Duvall  197,  this  court  said  in  a  case  like  this 
that  "no  reasonable  cause  has  been  shown  for  her  abandonment  of 
her  husband,  and  therefore  if  she  chose  to  live  separate  and  apart 
from  him  he  should  not  be  required  to  support  her  or  contribute  to 
her  maintenance." 

We  are  of  the  opinion  that  the  unhappy  differences  between  ap- 
pellee and  her  husband  were  brought  about  by  herself  and  not  ap- 
pellant, and  that  although  the  evidence  is  that  appellee  is  a  virtuous 
woman,  her  violent  temper  and  habit  of  using  profane  language 
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makes  it  improper  for  her  to  have  the  custody  of  their  daughter, 
Minnie,  but  that  appellant  should  be  restored  to  the  custody  of  her. 

As  to  the  lawyer's  fee,  we  regard  it  reasonable  from  the  proof. 

But  for  these  reasons  the  judgment  for  alimony  and  that  awarding 
the  custody  of  the  girl,  Minnie,  to  appellee  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion 
The  court  should  adjudge  that  appellee  have  a  right  to  visit  Minnie 
at  stated  periods,  and  should  retain  the  case  so  that  if  the  appellee 
offers  to  return  to  appellant  and  conduct  herself  properly  and  is  re- 
fused, the  court  can  then  adjudge  whether  she  is  entitled  to  alimony, 
and  if  so,  the  amount  thereof. 

R.  /.  Elliott,  for  appellant, 

Lafe  Joseph,  Arthur  Carey,  for  appellee. 


John  R.  Proctor,  et  al.,  v,  Thomas  M.  Dickey,  et  al. 

Injunction — Recovery  on  Injunction  Bond. 

Where  the  owner  of  a  judgment  is  enjoined  from  sellin^r  propertr  on 
execution  under  it,  wrongfully  procured  by  the  defendant,  and  which  is 
dissolved,  the  defendant  cannot  escape  liability  for  damages  on  the  in- 
junction by  showing  that  the  order  of  injunction  was  illegal  and  voil 


APPEAL  FROM  BARREN  CIRCUIT  COURT. 
September  27,  1877. 

Opinion  by  Judge  Cofer  : 

At  the  October  term,  1876,  of  the  Barren  Circuit  Court,  the  ap- 
pellees, Dickey  and  Lewis,  recovered  a  judgment  against  the  ^ 
pellants  for  over  $4,000,  and  to  sell  certain  lands  to  satisfy  the 
judgment. 

The  land  was  advertised  for  sale,  and  on  the  day  of  sale  the  ap- 
pellants sued  out  an  injunction  enjoining  further  proceedings  under 
the  judgment.  The  injunction  was  served  and  the  sale  suspended. 
On  motion  of  Chambers,  the  circuit  judge  dissolved  the  injunction, 
reserving  in  the  order  the  question  of  damages  to  be  disposed  of  by 
the  court.  At  the  succeeding  term  a  motion  for  damages  was  heard 
and  a  judgment  therein  rendered  for  $169,  being  4  per  cent  on  the 
amount  of  the  judgment. 

This  appeal  seeks  a  reversal  of  that  judgment. 

The  appellants  assign  two  errors :    i.    That  the  damages  awarded 
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re  excessive;  2.  That  the  injunction  was  a  nullity  and  presented  no 
igal  obstruction  to  the  further  proceedings  on  the  judgment. 

1.  The  injunction,  if  valid,  enjoined  a  judgment  for  money,  and 
inder  Sec.  295,  Civil  Code,  the  damages  might  be  any  per  cent,  on 
lie  sum  released  by  the  dissolution,  which  in  the  discretion  of  the 
ourt  was  proper,  not,  however,  to  exceed  10  per  cent.  The  suit 
kas  broug^ht  in  Barren  county,  and  the  motion  for  dissolution  was 
nade  in  Adair ;  an  attorney  was  employed,  notices  were  given  and 
he  enforcement  of  the  judgment  delayed;  and  we  cannot  say,  even 
f  we  have  power  to  control  the  discretion  of  the  circuit  court  in 
>uch  a  case,  that  there  was  an  abuse  of  a  sound  discretion  in  jfixing 
iie  amount  of  the  damages. 

2.  The  objection  taken  to  the  validity  of  the  injunction  is  that  it 
was  granted  by  the  clerk  of  the  circuit  court,  but  he  failed  to  make 
I  formal  order  g^nting  the  injunction.  There  is  no  such  order  in 
the  record,  and  it  may  or  may  not  be  that  the  injunction  was  for  that 
reason  invalid;  but  the  appellants  caused  an  injunction  tp  issue,  and 
the  proceedings  were  in  fact  suspended  in  obedience  to  the  command 
of  the  writ. 

It  may  be  that  for  want  of  an  order  granting  the  injunction  the 
appellees  might  have  disregarded  it  without  being  guilty  of  con- 
tempt of  court.  But  this  is  by  no  means  certain,  and  it  would  seem 
unreasonable  that  the  appellants  should  be  allowed  to  cause  an  in- 
junction to  be  issued  and  served,  and  then  be  permitted  to  escape 
tlie  payment  of  the  damages  on  the  ground  that  they  had  procured 
an  illegal  and  void  process.  The  appellees  were  bound  to  suspend 
proceedings  under  their  judgment  or  take  the  risk  of  being  pro- 
ceeded against  and  punished  for  contempt,  and  this  risk  the  appel- 
lants insist  they  should  have  taken  in  order  tp  relieve  them  of  lia- 
bility for  damages.  They  are  estopped  to  rely  upon  such  a  defense 
to  the  motion. 

If  this  were  a  proceeding  upon  the  injunction  bond  against  the 
sureties  therein  a  different  principle  might  prevail. 

Judgment  affirmed. 

Bolides  &  McQuown,  for  appellants, 

Leslie  &  Bolts,  for  appellees. 
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Sandford  Cutsinger  v.  John  L.  Norris. 

Mortgage — Conveying  Absolute  Title— Wife's  Dower  and  Homestead 
Interest  Waived 

Where  a  husband  and  wife  unite  in  a  mortgage  by  which  they  con- 
vey the  absolute  title,  conditioned  that  the  title  will  revert  upon  xhe 
payment  of  the  debt  the  mortgage  secures^  such  a  conveyance  depriTcs 
the  wife  of  all  interest,  both  dower  and  homestead. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
September  27,  1877. 

Opinion  by  Judge  Pryor: 

The  husband  and  wife  united  in  the  mortgage  by  which  they  con- 
vey the  absolute  title  to  the  land  in  question,  conditioned  that  the 
title  will  revert  upon  the  payment  of  the  debt  the  mortgage  was  ex- 
ecuted to  secure.  Such  a  conveyance  deprives  the  wife  of  all  in- 
terest, both  dower  and  homestead.  The  cases  of  IVing  v.  Hayden, 
10  Bush  276,  and  Rohbitis  v.  Cookendorjer,  10  Bush  629,  rejected, 
dispose  of  this  question.  As  to  the  claim  set  up  for  an  additional 
credit,  the  appellant,  when  called  to  testify,  is  unable  to  satisfy  the 
chancellor  that  any  payments  have  been  made  that  are  not  credited. 
He  is  unable  to  tell  whether  the  credit  of  $281  is  made  up  of  the 
store  account  or  was  for  money  paid.  He  cannot  tell  when  or  how 
he  got  the  credit.  His  recollection  is  at  fault  in  regard  to  the  en- 
tire credit  on  the  note,  so  much  so  that  no  judgment  should  be  ren- 
dered upon  such  a  statement.  The  judgment  below  is  affirmed.  We 
have  not  considered  the  question  made  on  the  motion  to  dismiss. 

E.  E.  MaKay,  for  appellant.    Muir  &  Wickliffe,  for  appellee. 


F.  B.  Webb  v,  Robert  H.  Childs,  et  al. 

Decedent's    Estates — Administrator — Settlement — Recovery    of    Excess 
Paid  Out  by  Administrator  Over  Cash  Received. 

When  an  administrator  in  the  final  settlement  shows  that  be  bss 
honestly  paid  out  more  than  the  cash  received  he  is  entitled  to  recorer 
from  the  estate  such  excess  payments,  with  interest  from  the  date  of 
the  confirmation  of  the  report  of  his  settlement  with  the  county  coait 

APPEAL  FROM  LOUISVILB  CHANCERY  COURT. 

September  27,  1877. 

Opinion  by  Judge  Elliott  : 

Elijah  Childs  died  testate,  and  Jas.  M.  Childs  was  his  executor. 
After  the  death  of  J.  M.  Childs,  appellant  was  appointed  administra- 
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)r  of  the  estate  of  Elijah  Childs  with  the  will  annexed.  He  settled 
ne  estate  of  Elijah,  and  in  1869  made  his  settlement  with  the  county 
uurt,  by  which  it  appeared  that  he  had  paid  out  on  account  of  debts 
gainst  the  estate  $218.12  more  than  the  assets  which  came  to  his 
lands.  The  report  of  the  settlement  was  confirmed  and  recorded 
ly  the  county  court  of  Jefferson  county,  November  29,  1869,  and 
5  the  same  has  never  been  surcharged  or  falsified  in  any  form,  it 
eems  to  us  that  appellant  is  entitled  to  interest  on  this  sum  from 
he  date  of  the  confirmation  of  the  report  of  his  settlement  with  the 
rountv  court. 

In  1867  he  was  appointed  administrator  of  the  estate  of  Elizabeth 
rhilds,  and  he  afterwards  made  a  settlement  of  that  estate  and 
jhowed  that  he  had  paid  in  excess  of  assets  received  sixty  odd  dollars 
for  that  estate.  He  was  also  appointed  guardian  of  the  children  of 
J.  M.  and  Elizabeth  Childs,  three  in  number.  These  children  had  a 
small  estate  which  appellant,  after  he  became  their  guardian,  rented 
out,  and  on  settlement  it  turned  out  that  he  had  expended  for  his 
wards  $803.25  more  than  the  income  that  he  had  received  from  their 
estate. 

It  seems  that,  as  to  Elizabeth  Childs,  her  estate  was  entirely  ex- 
hausted, and  the  appellant  will  have  to  lose  the  sum  overpaid  in  its 
settlement,  and  as  to  the  children  of  Elizabeth,  who  were  appellant's 
wards,  there  is  no  evidence  that  his  wards  could  not  have  earned 
their  support  or  that  a  court  of  equity,  if  appealed  to,  would  have 
authorized  the  expenditure;  and  we  are  of  opinion  that  the  court 
properly  rejected  appellant's  expenditures  for  his  wards  in  excess 
of  his  receipts  of  the  income  of  their  estate. 

But  the  court  would  have  allowed  appellant  on  the  $218.12  ad- 
judged in  his  favor,  and  also  his  costs  up  to  filing  his  amended  plead- 
ing ;  but  as  the  court  had  the  right  to  put  him  upon  terms,  he  having 
been  guilty  of  some  negligence,  we  are  of  opinion  that  the  costs  ad- 
judged against  him  were  proper. 

Wherefore  the  judgment  is  reiser sed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

R.  /.  Elliott,  for  appellant. 


C.  C.  Shanks  v.  Abner  Davis's  Adm'r,  et  al. 

Sale  of  Real  Estate^Consideration. 

Where  one  buys  all  the  land  from  a  party  to  a  suit  that  should  be 
recovered  in  the  suit  at  $6.25  per  acre,  he  must  pay  for  all  the  acreage 
recovered  finally  in  such  suit. 
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Compromiae  and 

Where  one's  contract  with  another  was  the  result  of  a  oompromiM 
to  settle  the  conflicting  boundaries  of  their  lands,  the  compromise  Itsell 
was  a  sufficient  consideration  for  the  contract;  but  where  a  purcfaaae 
contract  was  not  the  result  of  compromise,  but  was  a  purchase  of  viut* 
ever  acreage  should  be  recovered  in  a  suit  at  so  much  per  a^e,  tbe 
price  agreed  to  be  paid  constitutes  the  consideration,  and  the  nnmber 
of  acres  recovered  determines  the  total  price  to  be  paid. 

APPEAL  FROM  UNION  COURT  OP  COMMON  PLEAS. 

September  28,  1877. 

Opinion  by  Judge  Elliott: 

Abner  Davis  having  by  suit  recovered  a  tract  of  land  claimed  bv 
N.  C.  Powell  and  others,  and  appellant  having  swapped  the  land  5C 
recovered  to  a  Mr.  Malone  for  another  tract  of  land,  it  was  agreed 
between  appellant  and  Davis  that  Davis  should  convey  the  land  to 
Malone  by  appellant  paying  him  $6.25  per  acre  therefor.  The  pur- 
chase price  of  this  land  amounted  to  $725,  for  which  appellant  exe 
cuted  to  Davis  his  promissory  note,  and  to  secure  the  same  mort- 
gaged him  one  hundred  forty  acres  of  the  land  conveyed  to  appellant 
by  Malone. 

Shortly  after  the  contract  between  appellant  and  Davis,  N.  C 
Powell,  under  pretense  that  there  was  a  clerical  error  in  the  judg- 
ment by  which  Davis  recovered  the  land  and  sold  to  2q>pellant  bad 
the  judgment  so  changed  by  the  circuit  court  as  to  leave  him  less 
than  one-half  of  the  land  originally  adjudged  to  him,  Davis  excepted 
to  the  order  changing  his  judgment  against  Powell,  and  prayed  an 
appeal  to  this  court. 

As  Shanks  only  agreed  to  pay  Davis  $6.25  per  acre  for  all  the 
land  recovered  by  him  from  Powell,  and  as  Davis's  recover)'  had 
been  reduced  more  than  one-half,  it  was  agreed  between  the  parties 
that  Davis  should  deliver  up  appellant's  note  for  $725  and  release 
the  mortgage  held  as  security  for  its  payment,  and  ap(>ellant  agreed 
to  pay  him  $6.25  per  acre  for  the  land  that  still  belonged  to  Da^is. 
notwithstanding  the  change  in  his  judgment  against  Powell,  and 
Davis  thereupon  released  his  mortgage  and  delivered  up  to  appd- 
lant  his  note  for  $725,  and  appellant  assigned  to  him  a  note  he  held 
on  Mr,  Shuttleworth  for  $104,  and  gave  him  his  own  note  forSii? 
with  security,  which  amounts,  it  was  considered,  paid  for  all  the 
land  which  had  been  adjudged  to  Davis  in  his  suit  against  Powell  at 
$(v25  per  acre. 

After  this  PoweH  procured  the  circuit  court  to  again  diange  its 
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idgment  and  g^ve  to  Powell  still  more  of  the  land  it  had  adjudged 
I  Davis,  and  thereupon  appellant  notified  Shuttleworth  not  to  pay 
avis  the  note  of  $104  assigned  to  Davis,  because  the  consideration 
[  the  assignment  having  failed,  the  note  was  still  due  him  and  not 
avis. 

From  the  judgment  of  the  circuit  court  in  Powell's  favor  Davis 
)pealed  to  this  court,  and  they  were  both  reversed,  and  it  was  de- 
eded that  Davis  was  entitled  to  all  the  land  recovered  by  the  origi- 
al  judgment  against  Powell,  being  the  land  included  in  the  first 
lie  to  appellant.  Davis,  in  pursuance  of  the  first  contract  between 
im  and  appellant,  had  conveyed  the  land  to  Malone.  He  therefore 
reposed  to  appellant  to  give  him  credit  for  the  amount  he  had  paid 
im  for  the  land  and  take  his  note  for  the  balance,  which  appellant 
efused  to  do,  but  insisted  that  the  last  contract  made  between  him 
nd  Davis  was  the  result  of  a  compromise  of  all  dispute  between 
hem  as  to  Davis's  interest  in  the  entire  tract  of  land  claimed  by  him. 
)avis  then  brought  this  suit,  by  which  he  seeks  to  recover  the  price 
>l  all  the  land  adjudged  to  him  in  his  suit  against  Powell,  and  con- 
reyed  by  him  and  his  wife  to  Malone  at  the  appellant's  request,  de- 
iucting,  however,  the  partial  payment  of  the  $222  which  appellant 
lad  made  him. 

We  cannot  sustain  appellant's  view  of  the  case.  He  first  bought 
ill  of  the  land  included  in  the  Davis  recovery  against  Powell  at  $6.25 
[)er  acre,  and  when  Davis's  recovery  was  reduced  to  less  than  half 
3f  the  original  number  of  acres  this  first  contract  was  rescinded  and 
a  new  one  entered  into,  by  which  appellant  bought  less  than  half  the 
tract  first  sold  to  him  at  $6.25  per  acre,  for  as  to  the  remainder  of 
the  tract  it  was  considered  that  it  was  not  Davis's,  but  Powell's. 
After  Davis  recovered  the  remainder  of  the  tract  it  was  the  duty  of 
the  appellant  to  either  procure  Malone  to  convey  it  back  to  him. or 
to  pay  him  for  it  at  the  original  contract  price  of  $6.25  per  acre. 
The  appellant  did  not  consider  the  second  contract  between  him  and 
Davis  a  compromise  of  any  dispute  or  litigation,  for  when  by  a  sec- 
ond change  of  Davis's  judgment  against  Powell  he  lost  some  more 
of  the  land  appellant  gave  notice  to  Shuttleworth  not  to  pay  Davis 
the  note  he  held  on  him  as  appellant's  assignee,  because,  Davis  hav- 
ing lost  a  part  of  the  land  sold  him,  the  consideration  of  the  note 
liad  failed. 

If  appellant's  contract  with  Davis  was  the  result  of  a  compromise 
and  to  settle  the  conflicting  boundaries  of  their  lands,  the  compro- 
mise itself  was  a  sufficient  consideration  to  uphold  it.    But  appellant 
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did  not  so  consider  it,  for  as  soon  as  Davis  lost  part  of  the  land  id 
eluded  in  the  last  contract  with  him  he  insisted  that  the  consider^ 
tion  thereof  had  failed  and  claimed  the  Shuttleworth  note. 

We  are  therefore  of  opinion  that  as  appellant  claims  that  h| 
bought  all  the  land  conveyed  by  Davis  to  Malone,  and  as  he  has  onlj 
paid  a  part  of  the  purchase  price,  he  should  pay  the  balance,  and  ai 
the  lower  court  correctly  fixed  its  amount  that  judgment  is  alfinnei 

Taylor  &  Bennett,  for  appellant.    L,  W.  Long,  for  appellees. 


Robert  Roy  v.  Commonwealth. 

Criminal  Law — ^Conviction  Pleaded  in  Bar. 

Where  in  a  charge  against  a  defendant  for  keeping  a  tippling  bonxi 
on  a  specified  day,  the  commonwealth's  attorney  asked  the  cocrt  to 
charge  the  jury  that  a  selling  at  any  time  within  the  year  consutnied 
the  offense,  and  the  charge  was  given  and  the  defendant  convicted,  tbt 
verdict  and  conviction  may  be  pleaded  in  bar  to  a  prosecution  un- 
der another  indictment  for  the  same  oftense  at  another  time  during 
the  same  period  covered  by  the  court's  charge. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

September  28,  1877. 

OriNiON  BY  Judge  Pryor: 

The  trial  of  the  first  indictment  upon  which  a  verdict  of  guHt}' 
was  rendered  was  properly  pleaded  in  bar  of  the  recover}'  under  the 
subsequent  indictment.  All  of  the  offenses  with  which  the  appellant 
is  charged  are  alleged  to  have  been  committed  within  one  year  prior 
to  the  finding  of  the  several  indictments,  and  although  each  intiict- 
ment  contains  the  charge  that  the  appellant  was  guilty  of  keeping  a 
tippling  house  on  a  specified  day,  yet  the  attorney  for  the  common- 
wealth upon  the  trial  of  the  first  indictment  asked  the  court  to  say 
to  the  jury  that  a  selling  at  any  time  within  the  year  constituted  the 
offense.  This  instruction  was  given,  and  left  the  jury  to  find  appel- 
lant guilty  although  he  may  have  sold  the  liquor  on  another  day  than 
that  set  forth  in  the  complaint. 

When  the  subsequent  indictments  were  called  for  trial  the  plea  of  a 
former  conviction  was  proper  for  the  reason  that  the  state  saw 
proper  to  abandon  the  specific  charge,  viz. :  selling  on  a  named  daVi 
and  tried  the  case  as  if  the  charge  had  been  for  selling  within  the 
year.  This,  of  course,  embraced  every  like  offense  committed  ^viA^ 
that  period  by  the  appellant,  and  the  court  will  not  stop  to  inquire  of 
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e  jury  as  to  the  time  the  offense  was  committed  for  which  they 
iposed  the  fine  or  returned  a  verdict  of  guilty.  The  plea  should 
Lve  been  entertained,  and  the  verity  of  the  record  not  being  ques- 
)ned  the  indictments  should  be  dismissed.  The  judgment  in  each 
se  is  rezersed  and  cause  remanded  with  directions  to  award  a 
jw  trial,  and  for  further  proceedings  not  inconsistent  with  this 
nnion. 
Russell  &  Arritt,  for  appellant.    Moss,  for  appellee. 


J.  X.  Riley  t'.  Masonic  Joint  Stock  Company  of  Owenton. 

orporation — Donation  of  Stock. 

A  majority  eyen  of  the  members  of  a  corporation  have  no  power  to 
make  donations  of  its  capital  stock  unless  sanctioned  by  its  charter. 

offidency  of  Petition. 

The  absence  of  a  promise  to  pay  renders  a  petition,  in  a  quantum 
meruit  count  in  assumpsit,  bad. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 
September  28,  1877. 

Opinion  by  Judge  Pryor: 

The  proof  conduces  to  establish  the  fact  that  the  appellant  under- 
00k  to  perform  the  services  by  way  of  contributing  to  the  success 
)f  the  corporation,  and  with  the  express  understanding  that  he  was 
:o  have  no  compensation.  All  the  testimony  with  reference  to  this 
part  of  the  controversy  is  in  direct  conflict  with  that  of  the  appel- 
lant ;  and  there  is  no  mode  of  reconciling  the  various  statements. 

That  the  appellant  expected  to  receive  compensation,  but  left  the 
manner  of  paying  and  the  amount  to  be  paid  to  the  members  of  the 
organization,  cannot  be  maintained,  as  the  entire  current  of  the  tes- 
timony is  to  the  effect  that  no  charge  was  to  be  made,  and  that  the 
services  were  to  be  rendered  for  the  reason  that  the  pecuniary  con- 
dition of  the  appellant  prevented  him  from  making  a  monied  contri- 
bution. It  is  manifest  from  the  proof  that  no  recovery  can  be  had 
by  reason  of  the  services  rendered,  and  therefore  the  donation  of  the 
stock  of  the  company,  if  it  is  to  be  designated  such,  whether  by  the 
president  or  the  members,  was  without  authority  and  void.  A  ma- 
jonty  even  of  the  members  of  the  corporation  had  no  power  to  make 
donations  of  stock  unless  sanctioned  by  the  charter,  and  we  find 
nothing  in  the  act  of  incorporation  conferring  the  right. 
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As  to  the  claim  for  services  as  secretary  of  the  company,  althoud 
undenied  by  the  answer,  we  must  adjudge  that  the  petition  is  no 
good  either  as  a  quantum  valebant  or  quantum  meruit  count  in  a^ 
sumpsit.  The  absence  of  a  promise  or  undertaking  to  pay  render! 
the  count  defective,  and  if  not  we  find  no  breach  of  the  promise  ^ 
pay.  The  petition  lacks  two  of  the  essential  elements  of  an  acticaj 
of  assumpsit,  viz. :  the  promise  to  pay  and  the  failure  to  pay  or  breadj 
of  promise,  and  upon  general  demurrer,  if  regarded  as  an  action  tot 
work  and  labor  or  services  performed,  would  be  held  bad.  The  ac^ 
tion  was  evidently  framed  with  a  view  of  enforcing  appellant's  ckin^ 
to  the  stock,  and,  as  we  have  already  seen,  the  right  of  recovery  on 
this  branch  of  the  case  was  properly  refused.  The  judgment  befc^ 
is  affirmed, 

Strother  &  Orr,  for  appellant.    J,  D.  Lillard,  for  appellee. 


Thomas  N.  Arnold  v.  Henry  Dressman. 

Usury — Deed  Held  as  Mortgage. 

Where  pursuant  to  a  Judgment  and  execution  one's  real  estate  is  ad- 
vertised for  sale  and  a  third  party  agrees  to  buy  the  property  at  ssd 
sale  and  hold  it  for  the  judgment  debtor,  and  to  convey  it  to  him  upon 
the  repayment  of  the  amount  paid,  with  interest  at  ten  per  cent,  sact 
purchaser  does  not  become  the  owner  of  such  property,  but  holds  a 
lien  upon  same,  and  cannot  collect  ten  per  cent,  interest  on  his  cUiai 
because  usuriou&  He  is  entitled  to  recover  the  sum  advanced  and  eIx 
per  cent.,  and  to  enforce  his  Hen. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

September  29,  1877. 

Opinion  by  Judge  Elliott  : 

In  1858  John  A.  Goodson  obtained  a  judgment  of  the  Kenton  Cir- 
cuit Court  directing  a  sale  of  appellee's  house  and  lot,  and  the  smt 
one  in  dispute  is  in  this  suit  in  satisfaction  of  a  judgment  in  his  favor 
for  about  fifteen  hundred  dollars. 

The  court  commissioner  was  about  to  sell  appellee's  realty  when 
he  applied  to  James  G.  Arnold  for  pecuniary  assistance.  Arnold 
agreed  to  loan  him  the  money  to  pay  the  Goodson  debt,  provided  he 
would  agree  to  a  sale  of  the  house  and  lot  under  Goodson's  judgment 
and  let  him  buy  it  as  a  security  for  his  debt,  and  would  also  agree  to 
pay  him  ten  per  cent,  per  annum  till  he  repaid  the  money  loaned. 

This  was  done,  and  Arnold  bought  the  premises  and  had  them 
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bveyed  to  him,  and  then  rented  the  premises  to  appellee  at  $12.50 

|r  month,  which  was  ten  per  cent,  on  the  fifteen  hundred  dollars 

fcich  he  had  loaned  to  appellee.    Appellee  continued  to  reside  on  the 

fcraises  and  pay  the  ten  per  cent,  interest  up  to  1869,  when  Arnold 

Ifomied  him  through  his  agent  that  he  must  have  the  principal  of  his 

B)t  unless  he  would  buy  the  land  at  twenty-five  hundred  dollars. 

Id  thereupon  appellant's  assignor  sold  him  the  house  and  lot  and 

»veyed  it,  reserving  a  lien  for  the  purchase  price. 

It  will  be  seen  that  the  price  fixed  for  the  land  by  Arnold  was 

renty-five  hundred  dollars  and  that  six  per  cent,  on  that  sum  was 

1st  the  ten  per  cent,  which  appellee  had  agreed  to  pay  him  for  the 

an  of  the  fifteen  hundred  dollars,  and  this  last,  as  well  as  the  for- 

ler  arrangement,  may  have  been  made  with  a  view  of  avoiding  the 

surv  laws. 

m 

Arnold  having  assigned  the  note  for  $2,500  to  appellant,  he 
rought  this  suit.  It  seems  to  this  court,  from  the  pleading  and  evi- 
ence,  that  James  G.  Arnold  never  was  the  owner  of  appellee's  house 
nd  lot,  but  that  under  an  arrangement  between  them  he  took  the 
itie  as  a  security  for  money  loaned,  and  that  the  lease  and  sales 
lade  by  Arnold  were  devices  to  avoid  the  force  of  the  usury  stat- 
ites,  and  that  they  were  so  intended  by  the  parties ;  and  as  Arnold's 
ssignee  comes  into  a  court  of  conscience  asking  equity  he  must  do 
quity,  and  the  equity  of  this  case  is  a  payment  to  him  of  the  balance 
f  the  money  loaned  to  appellee  by  James  G.  Arnold,  calculating  the 
nterest  at  six  per  cent,  from  the  time  due,  and  allowing  appellee 
redit  for  each  pament  when  made,  all  of  which  has  been  done  by 
he  chancery  court. 

Wherefore  the  judgment  is  affirmed. 

J.  G.  Carlisle,  Fisk  &  Fisk,  for  appellant, 

Stezenson  &  O'Hara,  for  appellee. 


H.  Jackman,  et  al.,  v.  R.  A.  Burton,  et  al. 

^veyance  to  Defraud  Creditors — Innocent  Purchaser. 

One  who  Is  an  innocent  purchaser  for  value  of  real  estate,  and  who 
has  no  notice  or  knowledge  of  the  grantor's  intention  to  prefer  one 
creditor  over  another,  secures  a  good  title,  and  one  that  cannot  be  ques- 
tioned by  creditors  of  the  grantor. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 
September  29,  1877. 
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Opinion  by  Judge  Lindsay  : 

There  is  no  reason  to  conclude  that  either  Gartin,  Robards  or  Bur- 
ton were  guilty  of  actual  fraud  in  making  the  sale  of  the  traa  of 
land  to  Jackman  and  wife.  It  may  be  that  they  would  not  have  ac- 
cepted the  conveyance  afterwards  made  to  them  if  they  had  known 
that  the  creditors  of  Robards  bad  attacked  his  conveyance  to  Gartic 
as  fraudulent  under  the  provisions  of  the  act  of  1856;  but  the  igno- 
rance of  these  parties  on  this  subject  operated  to  protect  them.  The 
most  that  the  creditors  of  Robards  could  do  was  to  compel  Gartin  id 
account  to  them  for  the  value  of  one-half  of  the  land.  They  could 
not  object,  and  did  not  attempt  to  object  to  the  title  of  Jackman  ani 
wife.  They  were,  according  to  their  own  pleadings,  innocent  pur- 
chasers, without  notice  of  Robards's  intention  to  prefer  Gartin  to  h\< 
other  creditors,  and  no  one  could  call  their  title  in  question. 

But  aside  from  all  this  we  are  satisfied  Gartin  has  paid  everything 
the  creditors  of  Robards  are  entitled  to,  and  that,  in  any  \'iew  of  the 
case,  the  land  is  freed  from  their  claim ;  and  these  facts  are  suffi- 
ciently established  by  the  record  in  the  case  of  McCormack  v.  Ry 
bards.  Jackman  and  wife  are  invested  with  the  complete  title  to  the 
land,  and  there  are  no  outstanding  equities  in  favor  of  Robards's 
creditors. 

The  chancellor,  therefore,  properly  refused  to  rescind  the  contract 
of  sale,  and  properly  rendered  judgment  for  the  sum  of  the  unpaid 
purchase  price. 

Judgment  affirmed. 

C.  5.  Hill,  Russell  &  Averitt,  R.  M.  &  W.  O.  Bradley,  for  atfvl- 
lants.     W.  B.  Harrison,  for  appellees. 


A.  Wellman,  et  al.,  v.  C.  Holton's  Adm'x. 

Chancery — ^Judgment — Fees  of  Commissioner. 

The  chancellor  Is  not  authorized  to  increase  the  claim  of  the  cr^i:(>^ 
against  the  debtor  by  allowing  two  per  cent,  on  the  aggregate  sum  due. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 

October  3.  1877. 

Opinion  by  Judge  Pryor: 

We  know  of  no  law  or  the  existence  of  any  equitable  rule  by  which 
the  chancellor  is  authorized  to  increase  the  claim  of  the  creditor 
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g;ainst  the  debtor  by  allowing  two  per  cent,  on  the  aggregate  sum 
ue,  or  to  become  due,  in  the  way  of  commission  to  the  master.  Cases 
lay  occur  where  estates  or  moneys  have  been  committed  to  the  cus- 
xiy  of  receivers  or  other  officers  of  the  court  for  purposes  of  dis- 
^bution  where  such  an  allowance  would  be  proper,  or  where,  by  the 
ndgment,  money  or  property  is  committed  to  the  care  or  control  of 
ie  commissioner,  the  chancellor  might  anticipate  the  event  and 
lake  in  advance  an  allowance  to  that  officer ;  but  this  case,  as  we 
nderstand  it,  is  simply  a  petition  in  equity  to  foreclose  a  mortgage 
y  the  one  party  against  the  other.  The  plaintiff  is  entitled  to  his 
lebt  and  costs,  and  the  property  is  ordered  to  be  sold  to  raise  the 
mount.  The  commissioner  has  or  ought  to  have  no  authority  to 
ollect  it,  and  the  note  or  bond  of  the  purchaser,  instead  of  being 
)ayable  to  him,  should  be  made  payable  to  the  creditor.  The  party 
nay  pay  the  judgment  before  sale  or  the  plaintiff  himself  may  pur- 
hase  the  property ;  yet  by  the  judgment  the  debtor  is  required  to  pay 
wo  per  cent,  upon  the  amount  collected  as  a  fee  to  the  commissioner 
vhen  the  services  for  which  the  allowance  is  made  have  never  been 
endered  and  perhaps  never  can  be.  If  when  the  sale  is  made  the 
)urchaser  refuses  to  pay  the  purchase  money  into  court  or  to  the 
>laintiff,  a  rule  may  be  awarded  or  an  execution  will  be  issued,  and 
^he  purchaser  will  pay  the  costs  of  collection,  etc.  An  allowance  of 
:en  dollars  is  all  the  commissioner  is  entitled  to.  This  is  not  the 
zharacter  of  case  in  which  a  receiver  should  be  appointed  or  the  com- 
missioner authorized  to  collect  the  money.  The  original  judgment, 
as  well  as  the  modified  judgment  of  sale,,  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 
/.  M.  Collins,  for  appellants. 


Ben  F.  Vert  v.  B.  W.  Norman,  et  al. 

Slander — Sufficiency  of  Petition. 

To  make  a  petition  for  slander  good  it  must  be  averred  that  the 
words  charged  to  have  been  spoken  were  maliciously  uttered.  It  is  not 
sufficient  to  aver  only  that  the  words  spoken  were  false  and  malicious. 

APPEAL,  FROM  GALLATIN  CIRCUIT  COURT. 

October  3,  1877. 

Opinion  by  Judge  Pryor  : 

The  case  of  Williams  v.  Gordon,  reported  in  11  Bush  693,  is  con- 
clusive of  this  case.    We  are  aware  of  no  elementary  authority,  and 
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certainly  no  decision  of  this  court  can  be  found  where  it  has  been 
held  that  the  allegation  of  malice,  that  is,  that  the  words,  or  words 
of  like  import,  were  spoken  maliciously,  can  be  dispensed  with  upon 
the  idea  that  malice  is  presumed  from  the  false  publication  of  the 
words.  It  is  not  even  alleged  in  this  petition  that  there  was  any  false 
publication  of  the  words,  or  that  the  words  were  spoken  malidously. 
The  words  may  be  false  and  malicious  words,  and  still  not  uttered 
maliciously.  Words  utttered  may  be  untrue,  and  still  the  party  ut- 
tering may  not  be  guilty  of  any  malicious  intent  in  uttering  them.  To 
say  of  one  "he  is  a  rogue,  he  stole  my  horse,"  may  be  false  words,  or 
they  may  be  termed  malicious  words ;  but  an  allegation  that  they,  or 
words  of  like  meaning,  were  maliciously  spoken,  must  be  made  in 
order  to  constitute  a  cause  of  action. 

In  the  case  of  IVilHams  v,  Gordon  the  allegation  was,  "The  de- 
fendant, Joel  T.  Gordon,  in  the  presence  of  divers  persons,  spoke  of 
and  concerning  the  plaintiff  these  false,  slanderous  and  defamaton 
words,  to  wit,  *Joel  T.  Williams  is  a  damned  horse  thief."  The  only 
difference  in  the  two  cases  is  that  in  the  first  case  it  is  alleged  that 
the  defendant  spoke  of  the  plaintiff  "these  false,  slanderous  and  ma- 
licious words,"  substituting  the  words  malicious  for  the  word  de- 
famatory. If  the  petition  is  bad  in  the  one  case  it  must  be  in  the 
other.  The  speaking  of  the  words,  if  proven,  is  not  conclusive  of  the 
fact  that  they  were  uttered  maliciously. 

Circumstances  surrounding  the  parties  at  the  time,  or  other  facts 
appearing  in  the  cause,  may  conduce  to  show  that  no  evil  was  in- 
tended thereby  rebutting  the  presumption  of  malice ;  therefore  the 
necessity  of  alleging,  not  that  the  words  were  false  or  malicious,  but 
that  they  were  maliciously  uttered  by  the  defendant.  We  are  aware 
of  the  form  in  the  Code  of  Practice  on  the  subject,  and  althoup 
authority  may  be  found  to  sustain  it  we  can  only  say  that  it  rests 
upon  np  elementary  principle  of  pleading  and  is  not  sustained  by  any 
ruling  of  this  court  or  elementary  authority  upon  the  subject.  The 
demurrer  to  the  petition  should  have  been  sustained.  The  judgment 
is  reversed  and  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

W.  B,  &  H.  M.  Winslow,  A,  /.  James,  for  appellant. 

H.  /.  Abbettj  for  appellees. 
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Thomas  Brewer  v.  Lucinda  Stivers,  et  al. 

Contract  Between  Father  and  Son — Mental  Capacity. 

An  unfair  contract  by  a  feeble  old  man  over  eighty  years  old,  with 
hlB  son,  executed  at  the  son's  house  in  the  absence  of  other  members 
of  the  father's  family,  by  which  the  father  gives  all  his  estate  to  the 
son  in  consideration  of  his  being  maintained  by  the  son,  and  stating 
that  the  father  had  been  maintained  by  the  son  for  many  years,  which 
was  false,  cannot  be  enforced. 

APPEAL  PROM  FRANKLIN  CIRCUIT  COURT. 

October  4,  1877. 

Opinion  by  Judge  Pbyor  : 

The  testimony  of  the  appellant  is  so  unsatisfactory  as  to  the  al- 
leged contract  between  himself  and  his  father  as  to  raise  at  least  a 
suspicion  in  the  mind  of  the  chancellor  that  improper  influences  must 
have  operated  upon  Thomas  Brewer  resulting  in  the  contract  divest- 
ing him  of  all  title  to  this  land.  At  his  advanced  age  his  mind  must 
necessarily  have  been  much  impaired,  or  to  such  an  extent  at  least 
as  caused  him  to  yield  readily  to  the  wishes  of  those  in  whom  he 
trusted.  The  contract,  when  reduced  to  writing  in  the  year  1870,  be- 
ing antedated,  embraced  as  a  part  consideration  for  the  land  the  sup- 
port and  maintenance  of  the  father  and  his  two  daughters  and  his 
wife,  and  if  such  a  consideration  in  fact  existed  it  would  go  far  to- 
wards sustaining  the  right  of  the  appellant  to  the  land  in  controversy. 
It  is  maintained  by  appellant  that  the  writing  of  1870  only  evidences 
a  parol  contract  made  between  him  and  his  father  in  the  year  1855, 
and  it  is  evident  that  the  leading  consideration  must  have  been  the 
support  of  the  parties  therein  named.  The  obligation  certainly  rested 
upon  the  appellant  to  discharge  this  part  of  the  contract,  and  yet,  by 
his  own  testimony,  the  old  man  and  appellant's  sisters,  from  1855  to 
1870,  and  in  fact  up  to  his  death,  were  only  supported  by  him  for  the 
short  interval  of  five  or  six  months,  the  father  retaining  the  farm 
and  living  as  if  no  such  contract  had  been  made. 

For  the  period  for  near  twenty  years  the  appellant  was  under  an 
obligation  to  support  his  father,  yet  only  supported  him  for  a  few 
months  during  this  whole  time.  It  was  maintained,  however,  that 
the  father  preferred  to  live  on  the  land  and  support  himself,  and  for 
this  reason  the  appellant  surrendered  the  possession.  The  result  of 
this  view  of  the  case  would  be  that  the  father  had  given  the  son  his 
land  to  support  him,  and  the  son,  in  the  discharge  of  his  obligation, 
had  surrendered  back  to  the  father  the  land  that  he  might  support 
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himself,  and  in  this  manner  fulfilled  his  part  of  the  contract  The 
fact  that  the  father  entered  into  a  contract  in  1870,  recognizing  that 
his  son  had  supported  him  for  fifteen  years  prior  thereto,  when  in 
fact  he  had  only  supported  him  a  few  months,  conduces  strongly  to 
show  either  the  exercise  of  improper  influences  over  him  at  the  time, 
or  that  his  intellect  was  so  impaired  that  he  failed  to  comprehend  the 
nature  of  the  writing  he  was  executing.  The  writing  was  drawn  up 
and  executed  at  the  home  of  the  son,  in  the  absence  of  any  of  the 
father's  family  except  the  party  benefited  by  it,  founded  upon  a  con- 
sideration that  never  existed,  signed  by  a  grantor  when  he  was  up- 
wards of  eighty  years  of  age,  divesting  himself  of  his  whole  estate, 
and  whose  intellect  some  of  the  neighbors  say  was  much  impaired 
Such  an  obligation  cannot  be  enforced. 

Nor  is  there  any  convincing  proof  that  any  portion  of  the  $500 
had  been  paid ;  but  on  the  contrary  the  appellant  is  himself  unable  to 
explain  how  he  discharged  this  part  of  the  consideration,  so  as  to 
satisfy  the  chancellor  as  to  the  fairness  of  the  transaction.  Although 
there  is  proof  tending  to  show  that  the  father  was  rational  when  he 
signed  the  writing  dated  in  1870,  still  the  real  facts  upon  which  the 
contract  is  based  are  so  unreasonable  as  necessarily  to  lead  to  the 
conclusion  that  the  father  did  not  comprehend  what  he  was  doing. 
Besides,  if,  during  this  entire  period  from  1855  to  1870,  the  land  had 
been  surrendered  to  the  old  man  that  he  might  live  upon  it  and  sup- 
port himself,  if  the  contract  had  been  thus  changed  and  acquiesced  in 
for  so  long  a  period,  this  action  was  improperly  or  prematurely  insti- 
tuted, as  under  such  a  contract  the  father  had  the  right  to  retain  the 
possession.  We  are  inclined  to  the  conclusion  that  the  indebtedness 
of  the  father  and  the  desire,  if  possible,  to  preclude  his  last  wife  from 
asserting  her  claim  to  dower,  prompted  the  execution  as  well  as  the 
antedating  of  the  writing  declared  on,  and  if  the  decedent,  at  the 
time  he  executed  that  writing,  had  been  in  such  a  mental  condition 
as  to  make  him  fully  accountable  for  his  acts  we  would  not  hesitate 
to  hold  him  or  his  heirs  to  the  contract  so  far  as  they  could  be  af- 
fected by  it,  but  under  the  proof  we  concur  with  the  court  below  in 
the  conclusion  that  this  writing  should  be  disregarded.  The  judg- 
ment is  therefore  afHrmed, 

/.  &  J,  W.  Rodman,  /.  L.  Scott,  for  appellant. 

Hord  &  Trabue,  for  appellees. 
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A.  M.  Brown,  et  al.,  v.  John  B.  Hillson. 

Judgment  is  Conclusive. 

Where  the  court  has  jurisdiction  of  the  parties  and  the  subject  mat- 
ter a  judgment  entered  is  conclusive  on  all  the  parties;  such  parties 
cannot  question  the  correctness  of  the  judgment. 

Set-Off. 

Where  a  matter  is  properly  pleaded  as  a  set-off,  the  cause  should  be 
tried  without  being  transferred  to  the  equity  side  of  the  docket. 

Clerical  Misprision. 

If  in  entering  up  a  judgment  one  of  the  creditors  was  not  entered  it 
was  merely  a  clerical  misprision  and  might  be  corrected  on  motion  in 
the  court  below. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

October  4,  1877. 

Opinion  by  Judge  Lindsay: 

The  judgment  against  Brown  as  executor  of  Geogeham  was  con- 
clusive against  him  and  his  official  sureties  as  to  all  the  matters  in- 
volved in  the  action  in  which  it  was  rendered,  and  when  this  action 
was  instituted  on  the  official  bond  of  said  executor,  charging  a  de- 
vastavity  the  appellant  could  not  question  the  correctness  of  that 
judgment.  They  could  not  have  a  retrial,  in  a  collateral  proceeding 
of  issues  once  passed  on  and  adjudicated  by  a  court  of  competent 
jurisdiction  having  all  the  necessary  parties  before  it.  Emmerson's 
Adm'r  v.  Herriford,  8  Bush  229. 

The  matters  of  set-off,  relied  on  and  pleaded  by  Brown,  presented 
the  only  issues  to  be  tried  in  this  cause,  and  to  settle  these  issues  was 
not  necessary  in  transferring  the  cause  to  the  equity  side  of  the 
docket.  Brown  confessed  that  sufficient  assets  had  come  to  his  hands 
to  pay  all  the  debts  of  the  testator,  and  attempted  to  excuse  his  de- 
fault by  insisting  that  he  had  made  advances  to  the  devisees  under  a 
mistake  of  fact  as  to  the  amount  of  the  indebtedness,  believing  iri 
good  faith  that  he  was  retaining  enough  to  pay  all  the  creditors. 
This  was  a  confession  of  the  alleged  devastavit.  He  chose  to  take 
the  risk,  when  he  made  advances  to  the  devisees,  and  he  cannot  delay 
the  unpaid  creditors  until  he  recovers  back  the  money  so  improperly 
paid  out. 

When  the  appellee  offered  to  accept  judgment  for  the  sum  not  con- 
troverted the  chancellor  had  no  discretion  in  the  matter ;  no  defense 
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had  been  interposed,  and  judgment  for  that  amount  must  necessarily 
be  rendered. 

If,  in  entering  up  the  judgment,  one  of  the  credits  conceded  by 
the  appellee  was  not  entered,  it  was  a  clerical  misprision,  and  can  be 
corrected  on  motion  in  the  court  below,  the  failure  to  enter  such 
credit  could  not  involve  an  error  of  judgment.  It  was  a  mistake  in 
entering  up  the  judgment  in  accordance  with  the  concession  and  ofcr 
of  the  successful  party. 

The  fact  that  judgment  was  rendered  against  one  of  the  defend- 
ants not  served  with  process  does  not  prejudice  the  rights  of  any  of 
the  appellants,  and  the  party  thereby  exposed  to  injury  is  not  here 
complaining. 

Appellee  had  already  had  an  execution  to  be  levied  of  the  assets 
in  the  hands  of  Brown,  executor  of  Geogeham,  returned  nulla  bona, 
and  hence  there  was  no  excuse  for  following  the  exceptional  rule 
acted  on  in  Farrow  v.  Barker,  3  B.  Mon.  217,  and  in  Lee  v.  IVallef, 
3  Met.  61.  In  neither  of  these  cases  such  a  return  had  been  had  be- 
fore suit  on  the  bond  of  the  personal  representative. 

Judgment  a/firmed. 

Brown  &  Chelf,  for  appellants, 

M.  H.  Marriott,  Montgomery,  for  appellee. 


E.  R.  Perry  v.  A.  S.  Bloom, 

Alteration — ^Burden  of  Proof. 

Where  the  paper  sued  upon  shows  on  its  face  that  the  name  of  a  per- 
son apparently  an  obligor  has  been  endorsed,  the  alteration,  if  madi 
by  the  holder,  released  the  obligor.  The  burden  Is  on  the  holden  of 
the  paper  to  explain  the  erasure  or  mutilation. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

October  6,  1877. 

Opinion  by  Judge  Lindsay  : 

The  appeal  was  granted  in  this  case  on  the  14th  day  of  May.  On 
the  15th  of  May  the  appellant  tendered  his  bill  of  exceptions  and 
filed  his  assignment  of  errors.  The  assignment  was  therefore  filed 
after  the  granting  of  the  appeal,  as  provided  for  by  Subsec.  4,  Sec. 
737,  Bullitt's  Civil  Code  of  Practice.  The  record  shows  that  the  as- 
signment was  filed  in  court,  instead  of  in  the  oiRce  of  the  derk.  Bat 
it  does  not  show  that  the  clerk  failed  to  endorse  it  filed,  nor  that  he 
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ailed  to  retain  it  in  his  possession  as  part  of  the  record  of  the  case. 
A'hilst  the  filing  is  strictly  a  ministerial  duty,  with  which  the  court 
las  nothing  to  do,  still  the  fact  that  the  clerk  makes  his  act  of  filing 
I  matter  of  record  with  the  consent  of  the  court  is  nugatory. 

The  court  erred  in  requiring  the  appellant  to  take  the  burden  of 
)roof.  The  paper  sued  on  shows  on  its  face  that  the  name  of  a  per- 
son apparently  an  obligor  has  been  endorsed.  The  alteration  is  ma- 
:erial,  and  if  made  by  the  appellee  released  the  appellant  from  lia- 
)ility.  The  onus  is  upon  the  holders  of  the  paper  to  explain  the 
erasure  or  mutilation.  The  presumption  is  that  it  was  made  after 
lelivery,  nothing  to  contrary  appearing.  2  Parsons  on  Notes  and 
Bills,  p.  575 ;  Elbert  v.  McClelland,  8  Bush  577. 

For  this  error  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Strother  &  Orr,  H.  P.  Montgomery,  for  appellant. 

E.  E,  Settle,  A.  P.  Grover,  Lillard  &  H oilman,  for  appellee. 


William  Hamilton  v.  Thomas  S.  Smith,  et  al. 

Rescission  of  Contract. 

When  one  purchased  real  estate  verbally  and  his  vendor  refused  to 
comply  with  its  terms  by  an  offer  to  convey,  there  should  be  Judgment 
rescinding  the  contract. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

October  19,  1877. 

Opinion  by  Judge  Elliott: 

The  note  which  appellant  held  as  purchaser  from  Smith  against 
appellee,  Crossfield,  was  executed  in  part  consideration  for  a  tract 
of  land  purchased  by  Crossfield  on  the  day  of  its  execution  by  Smith. 
The  sale  by  Smith  of  the  land  to  Crossfield  was  verbal,  and  these 
facts  were  set  up  by  Crossfield  in  the  court  below,  and  Smith  was 
asked  to  exhibit  his  title  if  he  had  any,  and  if  not,  or  if  he  refused  to 
convey,  a  rescission  was  asked  and  that  Crossfield  have  a  lien  on  the 
land  for  the  money  paid  by  him. 

Smith  failed  to  exhibit  any  title  or  tender  any  deed  to  Crossfield, 
and  on  hearing  the  court  rescinded  the  contract  and  adjudged  a  lien 
in  Crossfield's  favor  for  the  amount  paid  on  the  verbal  contract  of 
purchase,  but  as  the  land  had  been  levied  on  and  sold  under  several 
executions  which  issued  against  Smith  and  Crossfield,  and  bought 
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in  by  appellant,  it  was  adjudged  that  appellant  should  be  paid  out  of 
the  money  due  from  Smith  to  Crossfield  the  amount  of  his  bids  at 
the  execution  sales,  with  interest,  and  this  judgment  appellant  insists 
is  erroneous. 

As  Crossfield's  purchase  was  a  verbal  one,  and  his  vendor  refused 
to  comply  with  its  term  by  an  offer  to  convey,  we  do  not  see  how  the 
court  below  could  have  done  otherwise  than  adjudge  that  the  con- 
tract should  be  rescinded.  If,  however,  Crossfield  had  induced  ap- 
pellant to  purchase  the  note  on  which  this  suit  was  brought  he  would 
not  be  heard  to  say  that  he  should  not  pay  it,  but  appellant  could  net 
enforce  a  lien  against  the  land  brought  by  Crossfield  unless  Cross- 
field's  contract  of  purchase  could  be  enforced. 

But  we  are  of  opinion  that  appellant  was  not  induced  to  purchase 
the  note  by  Crossfield,  for  he  himself  swears  that  he  had  contracted 
for  the  note  in  dispute  before  he  talked  withh  Crossfield  about  it  As 
the  contract  between  Smith  and  Crossfield  did  not  bind  Smith  tc 
convey  the  land  sold  to  Crossfield,  and  as  Smith  refused  to  convey, 
the  court  properly  rescinded  the  contract. 

Wherefore  the  judgment  is  affirmed. 

C.  A.  &  P,  JV.  Hardin,  for  appellant. 

Thompson  &  Thompson,  for  appellees. 


William  Barger  v.  Milton  Cook. 

Malicious  Prosecution — ^Termination  of  Prosecution. 

Even  though  an  order  of  arrest  has  been  sued  out  maliciously  uA 
without  probable  cause,  unless  it  has  been  discharged  and  the  proceed- 
Ing  thereby  terminated  in  the  defendant's  favor,  he  cannot  sustain  an 
action  for  malicious  prosecution  or  false  imprisonment. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

October  6,  1877. 

Opinion  by  Judge  Cofer: 

If,  as  contended  by  the  appellant's  counsel,  the  order  of  arrest  has 
been  discharged,  the  mere  expression  of  opinion  by  the  quarterly 
court,  that  the  plaintiflF  in  that  action  had  reasonable  grounds  to  be- 
lieve that  the  defendant  was  about  to  go  out  of  the  state,  and  that  the 
plaintiff  was  entitled  to  the  relief  sought  for  in  order  of  arrest,  would 
amount  to  nothing.  But  the  language  of  the  judgment  is  that  the 
defendant  be  released  and  discharged  from  arrest,  and  not  that  the 
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'der  of  arrest  be  discharged.  The  judgment  does  not  show  why  or 
pon  what  grounds  the  defendant  was  released,  and  we  cannot  as- 
rnie  that  the  intention  was  thereby  to  discharge  the  order  of  arrest, 
id  especially  in  view  of  the  opinion  expressed  in  the  same  judgment 
lat  the  plaintiff  was  entitled  to  the  relief  sought  in  warrant  of 
rrest 

It  does  not  matter  that  the  order  may  have  been  sued  out  mali- 
iously  and  without  probable  cause;  unless  it  has  been  discharged 
nd  the  proceeding  thereby  terminated  in  the  defendant's  favor,  he 
annot  sustain  an  action  for  malicious  prosecution  or  false  imprison- 
lent.    Spring  &Stepp  v.  Besore,  12  B.  Mon.  551. 

Judgment  affirmed. 

R.  M.  &  W.  O.  Bradley,  for  appellant. 

Granville  Pearl,  for  appellee. 


John  M.  Higgins  v.  Willie  Harmon,  et  al. 

rrust  Estate— Deed  of  Trust. 

One  who  conveys  to  "A"  a  parcel  of  real  estate  in  trust  for  "A's"  wife, 
and  consents  to  look  to  "A"  individually  for  the  purchase  money,  and 
accepted  his  individual  notes  therefor,  must  abide  by  that  arrange- 
ment, and  cannot  reach  the  trust  estate.  An  assignee  of  such  notes  is 
in  no  better  position  than  his  assignor. 

APPEAL  FROM  CALDWELL  CIRCUIT  COURT. 

October  6,  1877. 

(  Opinion  r.Y  Judge  Cofer: 

In  the  deed,  W.  P.  Harman  is  not  only  styled  trustee  for  Eliza- 
beth Harmon,  but  the  land  is  therein  expressly  conveyed  to  him  in 
trust  for  her  separate  use.  No  lien  is  retained  in  the  deed,  but  the 
payment  of  the  whole  consideration  is  expressly  acknowledged. 

It  is  true  the  purchase  money  was  not  actually  paid,  but  Calvert, 
by  omitting  to  retain  a  lien  and  accepting  the  individual  notes  of 
W.  B.  Harmon,  waived  all  right  to  look  to  the  land  or  to  Mrs.  Har- 
mon for  the  unpaid  purchase  money,  just  as  effectually  as  if  he  had 
accepted  the  notes  of  any  other  individual. 

It  may  be  true  that  under  some  circumstances  a  trust  estate  may 
be  liable  for  debts  created  by  the  trustee  on  account  of  the  trust,  but 
that  cannot  be  the  case  when,  as  here,  the  creditor  has  conveyed 
property  to  the  trustee  and  acknowledged  the  payment  of  the  pur- 
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chase  money,  and  taken  the  trustee's  individual  note  for  it,  thereby 
manifesting  his  intention  to  look  to  the  individual  responsibilit)'  ot 
the  trustee.  To  so  hold  would  be  to  compel  the  cestui  que  trust,  and 
not  the  creditor,  to  take  the  risk  of  indulgence  given  to  the  trustee 
by  the  latter. 

If  after  the  purchase  of  the  land  and  the  execution  of  the  deed  and 
notes  Mrs.  Harmon  had  desired  to  require  the  trustee  to  settle  his 
accounts,  he  would  have  been  entitled  to  credit  for  the  price  of  the 
land,  because  he  could  have  shown  that  he  had  purchased  and  paid 
for  it  by  simply  exhibiting  the  deed  from  Calvert.  If,  however,  as 
now  contended,  Calvert's  assignee  can  subject  the  trust  estate  to  the 
payment  of  these  notes,  he  will  have  compelled  Mrs.  Harmon  to 
bear  all  the  risk  of  the  failure  and  insolvency  of  the  trustee,  while 
he  occupied  the  vantage  ground  of  being  able  to  look  to  Harmons 
individual  responsibility,  and  in  case  that  failed  to  resort  to  the  tnsi 
estate. 

That  W.  P.  Harmon  may  have  represented  to  the  appellant  that 
the  land  was  bound  for  the  notes  cannot  affect  Mrs.  Harmon's  rights. 
It  was  appellant's  duty  to  know  what  the  facts  were,  and  he  bad  no 
right  to  trust  the  verbal  representations  of  the  trustee  when  they 
have  proved  false  to  compel  the  cestui  que  trust  to  bear  the  loss,  but 
should  have  examined  the  matter  for  himself,  and  not  having  done 
so  he  must  bear  the  loss  which  results  from  his  misplaced  confidence. 

Mrs.  Harmon  is  not  bound  to  show  that  she  had  money  in  her  hus- 
band's hands  sufficient  to  pay  for  the  land.  The  appellant's  assignor 
made  the  deed  to  Harmon  in  trust  for  his  wife,  and  consented  to  look 
to  him  individually  for  the  purchase  money,  and  it  is  not  matenal 
whether  Mrs.  Harmon  had  any  money  or  not.  Calvert  had  a  right 
to  accept  the  notes  of  the  trustee,  and  in  consideration  therefor  to 
convey  the  land  to  him  for  the  benefit  of  the  cestui  que  trust,  and 
having  done  so  his  assignee,  who  can  occupy  no  better  position  than 
he  did,  must  abide  by  that  arrangement  and  cannot  reach  the  trust 
estate. 

This  conclusion  renders  it  unnecessary  to  consider  other  questions 
made  in  argument. 

Judgment  affirmed, 

F,  W.  Darby,  for  appellant    James  R.  Hewlett,  for  appellees. 


'77']  Cheatham  v.  Adair  County  Court.  587 

Shadrack  Cheatham  v.  Adair  County  Court. 

Minty  Paupers— Recovery  for  Services  to  the  Poor. 

The  manner  in  which  charity  is  to  be  bestowed  on  the  county's  poor 
is  left  to  the  county  court,  and  there  is  no  implied  promise  that  the 
county  will  repay  one  who  has  expended  money  for  the  poor. 

trvices  Voluntarily  Rendered. 

No  allowance  for  services  voluntarily  rendered  in  the  support  of  the 
poor  by  a  citizen  can  be  demanded  as  a  matter  of  right  from  the  county 
court. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

October  6,  1877. 

Opinion  by  Judge  Pryor: 

That  the  county  court  is  compelled  by  law  to  make  proper  allow- 
aces  or  the  necessary  provisions  for  the  support  of  the  paupers  of 
le  county  in  which  it  is  organized  cannot  be  questioned;  but  the 
lanner  in  which  this  charity  is  to  be  bestowed  is  left  with  that  tri- 
unal,  while  such  a  discretionary  power  is  vested  in  that  body  that 
either  the  county  judge  nor  the  justices  have  the  right  to  say  that 
0  allowance  whatever  will  be  made,  but  are  required  by  law  to 
lake  such  apportionments  as  will  maintain  those  who,  by  reason  of 
lieir  condition,  are  unable  to  support  themselves.  Nor  do  we  un- 
derstand that  the  objection  to  discharge  such  a  duty  is  denied  by  the 
ounty  court;  but  on  the  contrary  it  is  conceded  that  such  allow- 
nces  must  be  made,  and  it  is  insisted  that  there  is  no  implied  as- 
umpsit  upon  the  part  of  the  county  to  pay  those  who  have  volunta- 
ily  supported  the  poor  and  needy,  for  no  other  reason  than  that  the 
ounty  court  might  have  made  an  allowance  if  that  tribunal  had 
)ten  called  on  to  do  so. 

A  county  court,  in  making  such  allowance,  must  first  know  that 
he  party  who  is  asked  to  be  maintained  is  a  pauper,  and  when  this  is 
lone,  provision  in  the  way  of  his  support  is  made  a  matter  of  record, 
rhis  is  by  either  sending  the  party  to  the  poorhouse  or  making  an 
illowance  of  a  certain  sum  to  it,  or  by  taking  care  of  him.  When 
iiis  action  is  taken,  the  county  is  under  an  obligation  to  discharge 
fthat,  by  the  record  of  its  county  court,  it  has  been  said  must  be  done. 

If  the  county  court  should  refuse  to  make  any  provision  for  the 
pauper  a  mandamus  is  the  proper  remedy.  No  allowance  for  part 
services  voluntarily  rendered  in  the  support  of  the  poor  by  a  citi- 
zen can  be  demanded  as  a  matter  of  right  from  the  county  court,  the 
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only  test  of  responsibility  in  such  a  case  being,  "Did  the  count 
court,  by  an  order  of  record,  require  the  services  to  be  rendered? 
This  is  the  only  mode  in  which  the  obligation  to  pay  can  be  cre<J 
ited.  The  citizen  has  no  right  to  provide  for  the  pauper  aoi 
then  say  to  the  county  court,  "You  must  pay  me  for  my  charity: 
The  county  court,  if  applied  to,  may  have  made  a  better  bar 
gain  with  some  one  else,  or  may  have  concluded  that  the  party  wouk 
be  treated  more  humanly  by  some  of  his  neighbors,  or  may  havt 
thought  best  to  send  him  to  the  poorhouse.  To  sanction  such  a  d^ 
mand  upon  the  part  of  the  citizen  would  be  to  strip  the  county  court 
of  all  discretionary  power  over  the  paupers  of  the  county,  and  take 
from  that  tribunal  the  general  supervision  of  the  wants  of  the  pocr 
and  needy  so  necessary  to  their  happiness  and  welfare.  Besides,  it 
this  power  is  taken  from  the  county  court  and  vested  in  those  who 
may  see  proper  to  provide  for  the  poor,  such  claims  would  be  cod- 
tinually  presented  for  such  services,  and  the  county  made  bankrupt 
by  those  who  are  as  near  the  poorhouse  as  the  poor  they  profess  to 
have  provided  for. 

In  this  case  allowances  had  been  made  for  the  support  oi  the 
pauper,  and  finally  the  county  court  entered  an  order  in  substance 
that  the  poor  could  thereafter  be  sent  to  the  poorhouse.  No  ob- 
jections were  made  after  the  order  was  entered  for  the  support  d 
the  pauper  by  the  appellant,  but  the  latter  continued  to  support  him 
until  after  the  pauper's  death,  and  then  applied  for  an  allowance  to 
the  county  court,  insisting  that  as  once  or  perhaps  twice  it  had  made 
an  allowance  for  his  support  a  legal  obligation  was  thereby  imposed 
upon  that  tribunal  to  continue  the  allowance,  and  if  not,  the  law  im- 
plied a  promise  on  the  part  of  the  county  to  pay  him  for  such  serv- 
ices. In  our  opinion  such  a  claim,  however  meritorious,  cannot  be 
enforced.    The  judgment  is  therefore  aMrmed. 

Stewart  &  Murphy,  for  appellant, 

R.  B.  Dahoney,  A,  Duvall,  C.  M.  Salle,  for  appellee. 


D.  W.  Phillips  v.  Martin  Bannister,  et  al. 

Mortgage  Liens — Other  Creditors. 

Where  a  first  mortgage  lien  Is  to  secure  the  principal  and  interest  it 
a  given  rate  in  a  renewal  of  the  notes,  the  piEulies  thereto  caoDOt.  9s 
against  other  creditors  and  lienholders,  agree  to  an  increase  of  the  io* 
terest  and  thereby  enlarge  the  debt. 
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en  of  Taxes. 

The  estate  of  the  debtor  is  bound  for  the  payment  of  taxes,  and  the 
officers  paying  them  should  be  subrogated  to  the  rights  of  the  state  or 
county. 

illection  of  Taxes. 

In  the  collection  of  taxes  the  sheriff  has  no  right  to  proceed  against 
the  land  until  the  personal  estate  Is  exhausted. 

APPEAL  PROM  MARION  COURT  OP  COMMON  PLEAS. 

October  6,  1877. 

Opinion  by  Judge  Pryor: 

The  renewal  of  the  note  by  the  debtor  to  Phillips,  by  which  he 
freed  to  pay  ten  per  cent,  interest  instead  of  six,  was  certainly  to 
e  injury  of  all  the  creditors,  and  particularly  those  who  hold  sub- 
quent  liens  upon  the  same  property.  The  liability  of  the  mortgagor 
as  increased,  and  the  fact  that  the  junior  lienholders  had  notice  of 
le  agreement  to  pay  ten  per  cent,  cannot  affect  the  rights  of  either, 
he  lien  of  the  appellant  had  been  made  a  matter  of  record,  and  of 
lis  all  dealing  with  the  mortgagor  were  bound  to  take  notice.  This 
en  was  for  the  debt  and  interest.  The  interest  was  six  per  cent,  at 
ic  time  the  lien  attached,  and  no  subsequent  renewal,  by  which  the 
ebt  was  enlarged  in  any  other  manner  than  by  the  accumulating 
iterest  at  the  rate  of  six  per  cent,  could  affect  creditors  unless  the 
ansaction  had  been  made  a  matter  of  record.  The  party  would 
ave  a  lien  for  his  original  debt  and  interest  existing  at  the  time  the 
en  was  created,  and  nothing  more.  As  the  fund  was  insufficient  to 
ay  all  the  creditors,  it  was  proper  that  the  appellant  should  recover 
nly  the  amount  of  his  debt  and  six  per  cent,  interest. 

As  to  the  liens  for  the  taxes  it  is  evident  that  the  estate  of  the 
ebtor  was  bound  for  the  payment,  and  the  officers  paying  them 
hould  be  substituted  to  the  rights  of  the  state  or  county.  The  rail- 
oad  tax  is  a  lien  on  both  the  real  and  personal  estate,  and  as  to  the 
•ersonal  estate  of  the  mortgagor  it  was  first  liable  for  the  revenue, 
iid  the  sheriff  had  no  right  to  proceed  against  the  land  until  the 
personal  estate  was  exhausted.  The  mortgagee,  when  he  accepts  a 
nortgage  on  the  personalty,  knows,  or  is  presumed  to  know,  the  na- 
ure  of  the  liens  the  commonwealth  has  upon  it,  or  rather  the  right 
ind  duty  of  the  sheriff  to  sell  it  for  the  taxes  before  he  can  proceed 
igainst  the  real  estate. 

The  only  error  we  preceive  in  the  case  is  the  allowance  of  ten  per 
:ent.  on  the  sales  of  the  personalty  by  the  appellant,  making  the 
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debtor  pay  him  at  that  rate  of  interest,  and  in  requiring  the  appelhia 
to  account  for  ten  per  cent,  upon  the  amount  due  for  the  taxes.  Tnt 
sums  are  so  trifling  in  amount,  and  since  the  appellant  sustains  nq 
loss  by  the  judgment  in  this  regard,  the  judgment  must  be  and  i^ 
now  affirmed, 

Russell  &  Arritt,  for  appellant, 

W,  B,  Harrison,  R,  H,  Rountree,  for  appellees. 


Mary  Hall  Stewart  v,  W.  L.  W.  Troutman's  Adm'r. 

Husband  and  Wife — Conveyance  from  Husband  to  Wife  for  Love  aod 
Affection — Creditor's  Rights. 

Where  a  husband,  being  indebted,  voluntarily  conveys  his  real  esut« 
to  his  wife  for  no  other  consideration  than  love  and  affection,  his  cred- 
itors have  the  right  to  subject  such  real  estate  to  the  payment  of  tlLe:r 
claims. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

November  21,  1877. 

Opinion  BY  Judge  Pryor: 

The  right  of  action  existed  prior  to  the  death  of  appelhnt's  in- 
testate, and  we  perceive  no  reason  why  his  death  should  require  a 
return  of  nulla  bona  as  against  his  personal  representative  or  dev- 
isees ;  and  besides  this  is  a  proceeding  to  subject  to  the  payment  of 
appellee's  debt  land  that  had  been  conveyed  by  the  husband  to  t^c 
wife  upon  no  other  consideration  than  that  of  love  and  affection. 

It  was  a  voluntary  conveyance,  and  subject  to  the  claims  of  the 
husband's  creditors  existing  prior  to  its  execution.  This  is  not  a 
proceeding  to  enforce  a  lien  to  foreclose  a  mortgage  or  other  charge 
upon  the  property,  but  to  satisfy  appellee's  demand,  and  is  witiiin 
that  provision  of  the  Code  authorizing  the  action  to  be  broug^it  in 
any  county  where  the  defendants,  or  one  of  them,  resides  or  is  sum- 
moned. The  action  was,  therefore,  properly  brought  in  the  count} 
where  the  appellee  lived.  The  insolvency  of  the  appellant's  intestate 
is  also  admitted,  and  if  there  had  been  no  return  of  the  fi.  fa.  the 
land  could  have  been  subjected  on  the  pleadings.  The  answer  ot 
appellant  says  that  the  intestate  died  in  Hardin  county,  having 
but  little  property,  not  as  much  as  she  was  entitled  to  as  his  wido* 
under  the  exemption  laws  of  the  state.  There  is  no  denial  of  the 
fact  that  executions  had  been  returned  no  property  foimd  as  to 
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th  the  intestate  and  his  personal  representative,  and  the  validity 
the  claim  not  being  questioned,  the  judgment  below  was  proper, 
lere  is  nothing  in  the  record  showing  the  manner  in  which  the  ap- 
Ilant's  intestate  claimed  this  property,  or  that  the  heirs  of  John 
Jacobs  are  necessary  parties,  or  that  the  property  directed  to  be 
Id  was  devised  by  him  to  appellant's  intestate.  The  deed  to  the 
fe  purports  to  pass  to  her  the  absolute  title. 
The  credits  were  properly  allowed,  as  is  admitted  by  an  agreement 
?d  with  the  record,  and  the  fact  that  the  attachment  was  sustained 
len  same  had  been  issued  or  levied  cannot  affect  the  right  of  re- 
very. 

The  conveyance  being  voluntary,  the  appellee  had  the  right  to 
bject  it  to  the  payment  of  the  claim  by  the  proceeding  in  Hardin 
unty.    Nixon  v.  Jacks,  16  B.  Mon.  174. 
Judgment  affirmed. 
Judge  Cofer  not  sitting. 
Brown  &  Chelf,  for  appellant,    M.  H,  Marriatt,  for  appellee. 


J.  F.  Ray  v.  Aaron  Redman,  et  al. 

ontract — Promissory  Note— Sufficiency  of  Petition. 

The  filing  of  the  note  or  a  copy  thereof  as  a  part  of  the  petition  will 
not  obviate  the  necessity  of  setting  out  the  promise  or  agreement.  It 
is  necessary  to  aver  a  promise  or  agreement  to  pay. 

APPEAL  FROM  METCALFE  CIRCUIT  COURT. 

October  8,  1877. 

Opinion  by  Judge  Elliott: 

This  suit  was  brought  by  appellees,  who  averred  that  they  own  and 
old  a  promissory  nnte  on  defendant,  Joseph  F.  Ray,  for  the  sum 
^  $750,  executed  the  9th  of  October,  1873,  and  due  one  day  after 
ate,  with  interest  thereon  from  date  until  paid  at  ten  per  cent,  per 
nnum,  which  note  is  due  and  unpaid,  and  is  filed  herewith  as  a 
art  of  this  petition. 

In  Huffaker  v.  National  Bank  of  Monticello,  12  Bush  287,  it  was 
lecided  by  this  court  that  in  a  suit,  either  at  common  law  or  under 
>ur  Code  of  Practice  founded  on  a  promissory  note,  it  is  necessary  to 
iver  a  promise  or  agreement  to  pay  the  money  sought  to  be  recov- 
ered, and  that  the  exhibition  of  the  note  sued  on  will  not  obviate  the 
iccessity  of  setting  out  the  undertaking,  promise  or  agreement. 
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As  the  appellees  only  averred  that  they  held  an  unpaid  note  oi 
defendant,  their  petition  did  not  state  a  cause  of  action.  Wherefon 
the  judgment  is  reversed  with  directions  to  the  lower  court  to  per 
mit  the  appellees  to  amend  their  pleading,  and  for  further  proceed 
ings  consistent  with  this  opinion. 

Boles  &  McQuowHj  for  appellant. 

R.  B.  Dhoney,  for  appellees. 


Thomas  Russell  v.  Gideon  Marr,  et  al. 

Exemption  Against  Execution. 

If  an  execution  debtor  has  not  a  sufficieney  of  provision  to  sastaii 
his  family  one  year,  the  officer  collecting  the  execution  most  make  op 
the  deficiency  of  exempted  property  by  setting  apart  to  the  debtor  "lo 
much  of  the  live  stock  suitable  for  the  purpose,  and  of  the  growiog 
crop,  if  any,  as  may  be  necessary  to  supply  it."  Held,  that  mnlesv 
horses,  etc.,  cannot  be  taken  out  because  unsuitable  for  food,  and  for 
the  same  reason  tobacco,  cotton  and  crops  of  that  character  cannot  be 
claimed  by  the  debtor. 


APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

October  9,  1877. 

Opinion  by  Judge  Lindsay  : 

If  the  execution  debtor  has  not  a  sufficiency  of  provision  to  sustain 
his  family  one  year,  the  officer  enforcing  the  collection  of  the  execu- 
tion must  make  up  the  deficiency  of  exempted  property  by  setting 
apart  to  the  debtor  "so  much  of  the  live  stock,  suitable  for  the  pur- 
pose, and  of  the  growing  crop,  if  any,  as  may  be  necessar\'  to  sup- 
ply  it." 

The  descriptive  words  "suitable  for  the  purpose"  apply  as  well  !•» 
the  growing  crops  as  to  the  live  stock.  Mules,  horses,  etc,  cannot  b^ 
taken  out  of  the  live  stock,  because  they  are  unsuitable  for  food,  an«: 
for  the  same  reason  tobacco,  cotton  and  crops  of  that  character  can- 
not be  claimed  by  the  debtor,  under  this  provision  of  the  statute. 

This  court  has  heretofore  so  construed  the  statute  in  a  manuscript 
opinion  delivered  by  Judge  Pryor  in  a  case  that  came  up  from  the 
Grant  Circuit  Court. 

The  rulings  of  the  circuit  court  are  conformable  to  this  view  o: 
the  law,  and  its  judgment  must  be  affirmed. 

R.  E.  Puryear,  for  appellant    D.  G.  Mitchell,  for  appellees. 
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W.  D.  Miller  v.  T.  F.  Marshall. 

idgment — Description  of  Land. 

A  judgment  for  the  sale  of  land  should  describe  the  land  so  that  it 
may  be  identified  without  reference  to  loose  papers  in  the  record. 
However,  such  a  Judgment  is  not  void,  and  a  sale  under  it  cannot  be 
attacked  otherwise  than  by  an  appeal. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

October  10,  1877. 

Opinion  by  Judge  Cofer: 

The  sole  ground  of  the  former  decision  between  these  parties  was 
lat  the  appellant  had  accepted  a  conveyance  with  warranty,  and 
aving  failed  to  allege  that  the  warrantor  was  insolvent  or  a  non- 
isident,  he  failed  to  manifest  a  right  to  call  for  an  exhibition  of 
tie. 

We  are  therefore  of  the  opinion  that  the  judgment  in  that  case 
resents  no  bar  to  the  relief  sought  in  this  case.  The  sufficiency  of 
le  appellee's  title  was  not  litigated  in  that  case,  because  the  appel- 
int  failed  to  show  a  right  to  call  for  an  exhibition  of  title  and  to 
emand  the  judgment  of  the  court  upon  its  sufficiency. 

In  this  case  he  has  alleged  that  the  appellee  is  insolvent,  and  that 
is  title  is  insufficient.  But  having  made  the  record  of  the  suits  of 
V.  N.  Marshall's  devisees  against  William  M.  Syrn  and  others  and 
\  F.  Marshall  against  W.  D.  Miller  part  of  his  petition,  these  rec- 
rds  must  be  looked  into,  and  if  they  contradict  allegations  made  in 
he  petition  the  facts  then  shown  must  prevail  over  inconsistent  alle- 
:ations  in  the  petition. 

The  record  of  the  first  of  the  above  causes  shows  that  Syrn,  who 
5  alleged  to  have  been  the  owner  of  one-seventh  of  the  land  and  not 
0  have  been  properly  before  the  court,  had  no  interest  whatever  in 
L  It  also  shows  that  although  the  petition  and  judgment  in  that 
ase  contained  no  sufficient  description  of  the  land,  there  was  and 
s  now  among  the  papers  of  the  case  a  plat  and  survey  which  is  re- 
erred  to  in  the  judgment  as  describing  the  land  ordered  to  be  sold. 
Vnd  the  commissioner's  report  and  deed  to  appellee,  which  are  also 
n  the  record  of  the  suit  of  Marshall  against  Miller,  show  that  the 
ale  was  made  in  accordance  with  the  survey  and  judgment. 

We  have  repeatedly  decided  that  a  judgment  for  the  sale  of  land 
ihould  describe  it  so  that  it  may  be  identified  without  reference  to 
oose  papers  in  the  record,  and  we  have  reversed  many  judgments 
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because  they  contained  no  such  description,  but  we  have  never  Ct 
cided  that  such  a  judgment  is  void,  or  that  a  sale  under  it  could  b 
attacked  otherwise  than  by  an  appeal. 

Any  description  in  a  judgment,  which,  if  contained  in  a  memoran 
dum  of  a  private  sale,  could  be  valid  and  enforcible,  will  uphold  2 
judicial  sale  when  collaterally  attacked.  The  sale  was  therefore  -jn 
doubtedly  valid,  as  far  as  it  depended  on  the  description  of  the  prop- 
erty adjudged  to  be  sold. 

The  land  in  fact  belonged  to  six  persons  as  devisees  of  W.  N. 
Marshall,  William  and  his  children  being  considered  as  one  devisee. 
The  appellant  does  not  question  that  all  the  devisees  except  William 
Marshall's  children  and  Mrs.  Cowherd  were  bound  by  the  judg- 
ment (except  for  lack  of  description  of  the  land).  It  thus  appears 
that  the  appellee  acquired  a  valid  title  to  at  least  four-sixths  of  the 
entire  tract,  and  that  the  appellant  has  title  to  as  much  of  the  land 
as  he  purchased.  The  contract  being  executed,  and  nothing  else  ap- 
pearing except  that  the  title  to  an  undivided  one-third  may  fail,  no 
sufficient  grounds  for  a  rescission  were  made  out. 

All  the  appellant  will  be  entitled  to  in  any  event  will  be  compensa- 
tion for  that  part  of  the  land  he  may  ultimately  lose.  He  shows  bj 
his  petition  that  he  yet  owes  one-half  of  the  purchase  money.  Bis 
will  afford  him  ample  indemnity  against  any  loss  he  can  sustain.  He 
may  decline  to  pay  the  balance  now  unpaid,  and  when  sued  may,  [\ 
appropriate  pleading,  bring  the  children  of  William  Marshall  and 
Mrs.  Cowherd  and  her  husband  before  the  court,  compel  them  and 
the  appellee  to  litigate  any  claim  they  may  assert,  and  if  it  shall  be  de 
cided  that  their  title  did  not  pass  by  the  sale  he  may  be  permitted  to 
retain  a  sum  bearing  the  same  proportion  to  the  whole  purchase 
money  that  the  interest  he  may  lose  bears  to  the  whole  land. 

It  is  stated  by  the  appellee's  counsel  that  Mrs.  Cowherd  has  made 
a  deed  conveying  her  interest,  but  we  do  not  find  it  in  the  record. 
Of  course,  if  she  has  done  so  that  will  obviate  all  further  diflicub 
as  to  her  alleged  interest. 

Judgment  affirmed. 

R,  S,  Montague,  for  appellant, 

W.  B,  Harrison,  William  Howell,  for  appellee. 
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Jesse  Leshagger,  et  al.,  v.  H.  L.  Bonta,  et  al. 

Mistake  of  Acreage  in  Conveyance — Suit  Against  Grantors  on  Deficit  of 
Land. 

Wliere  persons  who  are  endorsers  for  another  receive  conveyance  of 
land  from  him  to  Indemnify  them  on  account  of  such  Indorsement  com- 
promise with  the  creditor  by  conveying  the  land  to  him  and  making 
payments,  besides  for  a  full  discharge  from  such  debt,  and  after  this 
has  stood  more  than  ten  years  It  Is  discovered  that  there  Is  a  less  num- 
ber of  acres  than  was  thought  to  be  In  the  conveyance.  It  Is  too  late  to 
correct  the  mistake  In  a  court  of  equity,  especially  since  the  grantors 
received  nothing  for  making  the  conveysnce  except  the  release  of  a 
part  of  than  upon  Indorsements. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

October  10,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  conceded  in  argument  that  the  warranty  of  title  does  not  em- 
brace within  its  terms  any  covenant  that  the  tract  of  land  contains 
the  number  of  acres  specified  in  the  tract.  In  other  words,  the  rep- 
resentation or  statement  as  to  the  number  of  acres,  if  false  or  made 
by  mistake,  can  be  corrected  alone  upon  the  idea  that  the  vendee 
has  sustained  a  loss,  and  would  not,  with  a  knowledge  of  the  quan- 
tity, have  made  the  contract ;  that  the  mistake  being  so  great  as  to 
the  quantity  (the  appellant  being  without  fault)  a  chancellor  will 
grant  the  relief.  The  right  to  grant  relief  upon  a  proper  state  of 
case,  where  there  is  a  deficit  in  the  sale  of  land,  cannot  be  questioned ; 
but  in  the  present  case,  without  determining  all  the  questions  raised, 
it  seems  to  us  that  the  relief  must  be  denied  for  the  reason  that,  if 
granted,  it  places  the  entire  loss  upon  the  appellant,  when  the  facts 
show  the  one  party  was  as  much  in  fault  as  the  other,  the  mistake 
being  mutual,  and  when  the  additional  fact  appeared  that  the  ap- 
pellants had  received  no  other  consideration  for  the  conveyance  than 
their  release  as  indorsers.  It  was  in  fact  no  sale  of  the  land  by 
Simms,  Peters  and  Leshagger  to  the  savings  institution,  but  a  com- 
promise by  which  Simms  and  Leshagger,  who  were  indorsers  for 
Gabbert  on  bids  payable  to  the  savings  institution,  and  who  had  been 
secured  by  a  conveyance  of  the  land  in  their  liability  as  such,  surren- 
dered the  land  by  making  a  conveyance  to  the  bank,  and  were  re- 
leased as  indorsers. 

The  appellants,  except  Peters,  were  the  indorsers,  and  as  between 
themselves  and  Gabbert  they  were  sureties  on  the  paper.    They  held 
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this  land  to  indemnify  them,  had  never  received  one  dollar  of  the 
money,  and  the  bank  agreed  to  take  the  land  and  release  them  from 
all  liability,  and  take  Gabbert's  individual  note  for  the  balance. 
Peters  was  not  even  an  indorser  on  the  bill,  but  at  the  instance  of 
Leshagger,  Peters  having  been  invested  with  title  to  part  of  the 
land,  made  a  conveyance  directly  to  the  saving  institution.  Simms 
was  liable  for  only  one  of  the  debts,  Peters  not  liable  at  all,  and 
Leshagger  liable  for  the  entire  amount.  Leshagger  paid  Simms 
$600  to  go  into  the  compromise,  or  a  part  of  it,  and  obtained  the  con- 
veyance from  Peters.  This  was  all  done  to  pay  the  bank  debt,  from 
which  these  present  appellants  had  received  no  benefit  whatever. 
Holding  the  same  to  indemnify  them,  the  bank  agreed  to  take  it  and 
release  them.  The  proof  conduces  to  show  that  Gabbert  was  at  that 
time  solvent,  and  the  facts  indicate  that  if  the  bank  had  known  the 
real  quantity  of  the  land  in  the  tract  it  would  have  presented  no  ob- 
stacle to  the  compromise. 

The  conveyance  made  by  these  parties  shows  that  it  was  no  sale 
of  the  land,  but  a  compromise  made  by  the  bank  to  secure  its  debt 
In  this  compromise  Gabbert  covenants  with  the  bank  as  well  as 
Leshagger  and  Simms,  and  also  with  Peters,  all  for  the  purpose  of 
effecting  a  settlement.  This  compromise  was  made  and  the  conve;.'- 
ance  executed  in  the  year  1866,  and  ten  years  after,  the  appellees, 
creditors  of  the  savings  institution,  undertake  to  prosecute  an  action 
upon  a  return  of  no  property  found,  in  which  a  mutual  mistake  is 
alleged  and  the  right  of  recovery  by  the  bank  gamisheed  as  2 
chose  in  action  to  satisfy  their  debt. 

It  is  not  necessary  to  determine  whether  or  not  such  a  cause  or 
right  of  action  is  the  subject  of  garnishment,  as  we  are  well  satis- 
fied that  no  relief  can  be  granted  in  favor  of  the  party  who  denSts  i 
all  the  benefits  of  the  compromise  against  those  who  derive  none,  I 
although  the  mistake  was  mutual.    The  parties  who  have  recei\td 
nothing  are  made  to  account  for  a  mutual  mistake  to  the  part}'  who 
has  recovered  all.  These  indorsers  may  have  secured  themselves  in 
their  liability,  and  doubtless  would  have  refused  to  have  done  more 
than  convey  the  land  if  the  real  number  of  acres  had  been  knowTi. 
Their  rights  must  be  protected,  as  well  as  those  of  the  creditors,  and 
when  they  have  been  released  as  indorsers  by  compromise  entered 
into  more  than  ten  years  prior  to  the  institution  of  the  action  to  cor- 
rect the  mistake,  it  is  too  late  for  the  chancellor  to  grant  the  reUef, 
even  if  the  statute  was  not  interposed  or  the  discovery  of  the  mis- 
take made  until  the  bringing  of  the  action.    The  creditor  sleeps  too 
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>ng-  upon  his  rights,  is  too  late  in  discovering  his  mistake.  The 
arty  released  during  such  a  length  of  time  could  have  secured  him- 
elf  doubtless  in  many  ways,  and  such  a  want  of  diligence  must  avail 
s  against  any  demand  for  relief  in  a  court  of  equity. 

The  judgment  against  Simms,  Leshagger  and  Peters  is  reversed 
nd  cause  remanded  with  directions  to  dismiss  the  appellees'  peti- 
lon. 

T.  C.  Bell,  P.  B.  Thompson,  for  appellants. 

Thompson  &  Thompson,  for  appellees. 


Silas  Rogers  v.  Commonwealth. 

Criminal  Law — Lost  or  Stolen  Indictment. 

Where  one  is  Indicted  for  the  illegal  sale  of  liquors  and  the  indict- 
ment Is  abstracted  from  the  clerk's  office^  and  after  one  year  such  per- 
son is  reindicted,  and  in  the  indictment  it  is  stated  it  was  to  take  the 
place  of  the  missing  indictment,  it  was  proper  to  charge  the  Jury  that, 
if  the  offense  was  committed  within  one  year  prior  to  the  finding  of  the 
first  Indictment,  the  accused  was  guilty. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

October  11,  1877. 

Opinion  by  Judge  Pryor  : 

The  28th  Sec,  Art.  i,  Chap,  on  Crimes  and  Punishments,  Gen- 
eral Statutes,  authorized  the  verdict  and  judgment  in  this  case. 

It  appears  that  the  indictments  found  at  the  March  term,  1875, 
ftere  abstracted  from  the  clerk's  office  and  that  during  that  term 
the  appellant  had  been  indicted  for  keeping  a  tippling  house.  At 
the  March  term,  1876,  this  fact  being  made  known  to  the  court,  the 
case  was  referred  back  to  the  grand  jury,  and  another  indictment 
returned  in  lieu  of  the  one  lost  or  taken  from  the  possession  of  the 
derk.  The  last  indictment  recites  the  fact  that  it  was  in  room  of 
the  missing  indictment. 

The  proof  showing  the  selling,  it  was  proper  to  say  to  the  jury 
that  if  the  oifense  was  committted  within  one  year  prior  to  the  find- 
ing of  the  first  indictment  the  accused  was  guilty.  The  section  of 
the  General  Statutes  referred  to  expressly  provides  that  the  time  in- 
ter\'ening  between  the  first  indictment  and  the  finding  of  the  new 
indictment  shall  not  be  computed  in  the  lapse  of  time  or  limitation 
that  will  bar  the  prosecution. 

We  perceive  no  objection  to  the  indictment.      The    accused    is 
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charged  with  keeping  a  tippling  house  in  the  county  of  Bath.    There 
is  a  sufficient  statement  of  the  offense.    The  judgment  is  affirmed. 
Nesbitt  &  Gtidgell,  for  appellant.    Moss,  for  appellee. 


Wesley  Berry  v.  James  W.  Berry. 

Deed  Construed  to  be  a  Mortgage. 

A  deed  absolute  on  its  face  may  be  shown  to  have  been  executed  as  a 
mortgage  and  to  secure  a  debt. 

Direction  of  Sale  of  Land. 

It  is  the  better  practice  for  the  court  to  direct  the  time  and  pl&c«  of 
sales  of  real  estate  ordered  by  it;  still  the  mere  omission  to  direct 
when  the  land  should  be  sold  Is  not  a  reversible  error. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

October  12,  1877. 

Opinion  by  Judge  Elliott  : 

Appellant,  Wesley  Berry,  on  the  isth  of  July,  1875,  executed  his 
promissory  note  to  appellee,  by  which  he  promised  to  pay  him  $2,725 
and  to  pay  the  taxes  on  a  tract  of  land  that  day  purchased  by  ap- 
pellee, and  also  put  a  new  roof  on  the  dwelling  house  erected  on  the 
land. 

The  note  was  due  four  years  from  date  with  interest  from  date  at 
the  rate  of  ten  per  cent.,  payable  quarterly,  and  appellant  bound 
himself  in  default  of  performance  on  his  part  of  the  agreement,  as 
the  note  was  for  the  purchase  money  of  the  land,  to  rescind  the  con- 
tract of  purchase  and  deliver  the  possession  of  the  land  to  the  ap- 
pellee. 

In  his  answer  to  this  suit,  which  is  to  recover  unpaid  interest  on 
the  note  executed  for  the  land,  the  appellant  alleged  that  he  had 
bought  the  land  for  which  he  executed  the  note  sued  on  from  Thomas 
and  Martha  Ratliff  at  $100  and  had  paid  them  all  but  the  amount 
of  the  note  sued  on,  and  to  raise  this  balance  he  proposed  to  appellee 
to  deed  him  the  land  and  pay  him  ten  per  cent,  for  a  loan  of  it  for 
four  years,  the  deed  to  be  held  as  a  security  for  the  money,  which 
proposal  appellee  accepted,  and  the  deed  was  made  to  him,  and 
although  absolute  on  its  face  was  only  intended  as  a  security  for 
the  note  sued  on.  He  makes  this  answer  a  cross-petition,  and  asks 
that  the  deed  be  construed  to  be  only  a  security  for  the  money  bor- 
rowed, and  avers  that  he  had  roofed  the  house  and  paid  the  taxes 
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cording  to  his  contract.  The  court  refused  to  rescind  the  contract, 
it  rendered  judgment  enforcing  a  lien  on  the  land  for  the  unpaid 
terest  due  appellee  after  having  sustained  a  demurrer  to  appellant's 
iswer. 

Although  the  court  may  have  erred  in  sustaining  a  demurrer  to 
)pellant*s  answer,  we  can  not  see  how  he  is  prejudiced  by  it  in  this 
lit.  His  answer  was  no  defense  to  the  interest  due  on  the  note 
led  on,  and  that  was  all  that  was  adjudged  by  the  court.  When  the 
>te  due  appellee  falls  due  and  appellee  attempts  by  reason  of  its 
on-pa>Tnent  to  get  possession  of  the  land  under  appellant's  deed  to 
Im,  then  appellant  can  show  that  the  deed  was  only  intended  by 
le  parties  to  it  to  be  a  security  for  the  money  borrowed  by  him 
•cm  appellee. 

The  only  other  question  is,  did  the  court  commit  a  reversible  error 
y  directing  the  land  to  be  sold  at  a  time  to  be  fixed  by  its  commis- 
ioner.  Although  it  is  a  better  practise  for  courts  to  direct  the  time 
nd  place  of  sales  of  real  estate,  yet  the  mere  omission  to  direct 
hen  the  land  should  be  sold  is  in  our  opinion  not  a  reversible  error. 

Wherefore  the  judgment  is  affirmed. 

J.  W.  Anderson,  for  appellant,     G,  C.  Lockhart,  for  appellee. 


Elijah  Johns  v.  Moses  Thompson. 

tesdsston  of  Contract. 

Where  three  persons  Join  in  making  a  contract  it  cannot  be  rescinded 
by  two  of  them. 

Vgreement  to  Rescind  Contract. 

A  verbal  agreement  to  rescind  a  contract  cannot  be  enforced. 


APPEAL  FROM  HART  CIRCUIT  COURT. 
October  12,  1877. 

Opinion  by  Judge  Lindsay  : 

Lewis  C.  Thompson  and  appellant,  Johns,  could  not  rescind  the 
cfmtract  without  the  concurrence  of  the  appellee,  Moses  A.  Thomp- 
son. 

It  does  not  matter  that  the  latter  verbally  consented  to  the  rescis- 
sion. A  verbal  contract  of  this  character  can  not  be  enforced.  It 
was  not  necessary  that  appellee  should  plead  the  statute  of  frauds. 
The  petition  showed  that  his  agreement  to  rescind  had  not  been  evi- 
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denced  by  a  writing.  The  contract  between  appellant  and  L.  C 
Thompson  entitled  the  former  in  equity  to  be  substituted  to  the 
rights  of  the  latter  as  against  appellee.  He  may  compel  appellee  to 
pay  one-half  of  the  tmpaid  purchase  money,  and  may  have  partition 
of  the  lands.  But  before  he  can  have  specific  execution,  he  must 
show  himself  able,  ready  and  willing  to  convey  in  accordance  with 
the  stipulations  of  his  bond  for  title.  His  petition  does  not  disclose 
a  good  cause  of  action  for  specific  execution,  or  for  any  other  pur- 
pose urged.    It  was  therefore  properly  dismissed. 

Judgment  affirmed. 

A.  /.  and  D,  James,  for  appellant.    Dawson  &  Martin,  for  appeUee. 


John  Hollingsworth,  et  al.,  v.  James  J.  Kennedy. 

Lien  for  Purchase  Monejr— Averments  in  Petition. 

In  a  suit  to  enforce  a  lien  for  unpaid  purchase  money  the  vendor 
must  set  out  the  contract  of  sale,  and  when  he  has  covenanted  to  make 
a  good  title  he  must  aver  that  he  is  the  holder  of  the  legal  title  and  is 
ready  and  willing  to  convey,  and  offer  to  do  so. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

October  12.  1877. 

Opinion  by  Judge  Elliott  : 

The  appellee  exhibited  no  such  title  in  this  case  as  the  appellants 
should  be  required  to  take.  He  neither  avers  nor  proves  that  he  has 
the  legal  title  to  the  land,  nor  does  he  set  out  the  contract  between 
him  and  appellee. 

In  a  suit  to  enforce  his  lien  for  unpaid  purchase  money  it  is  the 
duty  of  the  vendor  to  set  out  the  contract  of  sale,  and  when  he  ha? 
covenanted  to  make  a  good  title  it  is  his  duty  to  aver  that  he  is  the 
legal  title  holder  and  is  ready  and  willing  to  convey,  and  oflfer  to  do 
so.  The  denial  by  the  appellants  that  appellee  had  the  legal  title 
would  perhaps  excuse  him  from  an  offer  to  convey,  but  it  is  no  ex- 
cuse for  his  failure  to  allege  that  he  was  the  holder  of  the  1^1  title 
and  was  ready  to  convey  according  to  the  contract. 

The  defendant  charged  that  the  legal  title  was  in  N.  Dawson  ant 
Thompson  Ward's  heirs.  The  appellant  exhibits  no  title  except  the 
title  of  Toliver.  He  should  have  shown  either  that  he  had  the  legal 
title  or  that  the  land  had  been  granted  by  the  state,  and  that  he  and 
those  under  whom  he  claimed  had  been  in  the  adverse  possession  for 
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leng^  of  time  sufficient  to  bar  the  right  of  entry  of  any  adverse 
aimant.    This  he  has  not  done. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
^rmission  for  appellee  to  amend  his  petition  should  he  ask  to  do  so 
I  a  reasonable  time,  and  for  further  proceedings  consistent  with  this 
pinion. 
R,  D.  Davis,  for  appellants. 


A.  M.  Vanarsdale  v.  J.  Tom  Vandyke's  Ex'r. 

nit  to  Settle  Estate— Injunction  Against  Creditors. 

Where  decedent  died  soon  after  he  was  served  with  a  summons  by  a 
creditor,  and  no  further  steps  were  taken,  and  the  executor  brought  a 
suit  to  settle  the  estate  and  procmred  an  injunction  against  creditors 
bringing  actions  on  their  claims,  it  was  the  duty  of  such  creditors  to 
appear  in  the  suit  brought  to  settle  the  estate,  and  not  otherwise;  and 
the  creditor  who  had  procured  service  on  decedent  can  take  no  other 
steps  in  the  face  of  the  injunction. 

APPEAL  FROM  MERGER  COURT  OF  COMMON  PLEAS. 

October  13,  1877. 

Opinion  by  Judge  Elliott: 

Appellant  had  sued  J.  Tom  Vandyke  in  the  Mercer  Court  of 
Common  Pleas  and  had  a  summons  executed  on  him  a  few  days 
before  his  death.  This  was  in  June,  1876.  Soon  after  his  death  the 
appellee,  as  his  executor,  brought  a  suit  in  equity  in  the  Anderson 
Circuit  Court  to  settle  his  estate  and  obtained  an  injunction,  as  pro- 
vided by  Sec.  472,  Civil  Code  of  Practice,  which  is  as  follows: 
**Upon  the  institution  of  the  action  mentioned  in  this  chapter  an 
order  may  be  made  enjoining  the  prosecution  of  actions  against  the 
representatives  of  a  decedent  by  creditors  for  their  demands.  But 
such  enjoining  shall  not  be  made  unless  the  action  for  the  settlement 
of  the  estate  be  commenced  within  three  years  after  the  qualification 
of  the  personal  representatives." 

In  January,  1877,  and  whilst  appellee's  injunction  was  in  full  force, 
the  appellant  made  a  motion  in  the  Mercer  Court  of  Common  Pleas 
for  an  order  of  revivor,  reviving  his  action  against  the  appellee. 
This  order,  being  resisted,  was  refused.  It  appears  that  appellant 
was  a  party  to  the  suit  in  Anderson  to  settle  Vandyke's  estate,  and 
that  the  order  of  injunction  in  that  suit  had  been  served  on  him. 
We  are  of  opinion  that  the  court  did  not  err  in  its  refusal  to  permit 
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appellant  to  prosecute  his  suit  further  in  the,  Mercer  Court  of  Com- 
mon Pleas,  for  to  have  done  so  would  have  made  him  guilt)'  of  a 
contempt  of  the  authority  of  the  Anderson  Circuit  Court  by  his 
disregard  of  its  order  of  injunction. 

Wherefore  that  judgment  is  affirmed. 

Thompson  &  Thompson,  for  appellant. 

P.  B.  Thompson,  Jr.,  T.  C.  Bell,  for  appellee. 


R.  C.  Burns  v.  M.  A.  Stephenson,  et  al. 

Notes — ^Assignment  of  Notes— Suits  to  Collect  Notes — Set-Off. 

Where  a  suit  is  brought  on  notes  by  their  assignee,  who  hu  pv- 
chased  them  for  value,  nothing  can  be  used  as  a  set-off  against  him 
which  was  not  a  cause  of  action  against  his  assignor  at  the  time  the 
appellant  received  notice  of  the  assignment. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 
October  13,  1877. 

Opinion  by  Judge  Cofer  : 

The  notes  sued  on  were  executed  to  Burwell  Stephenson  and  as- 
signed by  him  to  the  appellees,  and  nothing  can  be  pleaded  as  a  set- 
off against  them  in  the  hands  of  the  assignee  except  that  which  at 
the  time  of  notice  to  appellant  of  the  assignment  constituted  a  cause 
of  action  in  his  favor  against  Burwell  Stephenson  alone. 

A  part  of  the  consideration  for  the  notes  was  Mrs.  Stephensoa's 
interest  in  the  land  and  the  mortgage  for  which  they  were  given, 
and  the  claims  pleaded  as  a  set-off  were  nearly  all  of  them  against 
her,  and  might  in  equity  have  been  made  available  against  her  hus- 
band to  the  extent  of  her  interest  in  the  consideration  of  the  notes. 
But  that  could  only  have  been  on  the  ground  that  as  to  that  part  of 
the  consideration  her  husband  was  a  mere  volunteer  and  could  not  in 
equity  hold  on  to  it  to  the  prejudice  of  her  creditors. 

The  appellee,  as  a  purchaser  of  the  notes  for  value,  is  not  effected] 
by  any  such  equity,  and  nothing  can  be  used  as  a  set-off  against  him 
which  was  not  a  cause  of  action  against  his  assignor  at  the  time 
the  appellant  received  notice  of  the  assignment.  Therefore,  as  the 
items  pleaded  as  a  set-off  are  demands  against  Mrs!  Stephen^on. 
they  can  not  be  pleaded  against  the  assignee  of  her  husband.  As  to 
items  of  indebtedness  of  Burwell  Stephenson  to  the  appellant,  ani 
which  existed  prior  to  the  date  of  notice  of  the  assignment,  they 
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e  available  against  the  appellee.  And  both  the  appellant  and  J. 
.  Burns  are  competent  witnesses  to  prove  any  item  of  set-ofF  avail- 
le  against  the  appellee.  Love  v.  Cummings,  10  Bush  578. 
The  item  of  $106.63,  cost  in  the  suit  to  foreclose  the  mortgage 
insferred  to  the  appellee,  is  not  available  as  a  set-off  for  more 
an  one  reason.  In  the  first  place  it  was  not  a  cause  of  action 
listing  at  the  time  of  notice  of  the  assignment.  Graham  v.  Tilford 
Barkiey,  i  Met.  1 12 ;  Walker  v.  McKay,  2  lb.  295.  In  the  second 
ace  Stephenson  did  not  guarantee  the  mortgage  debt  or  under- 
ke  that  any  given  amount  was  due  or  should  be  realized  thereon, 
id  he  is  not  liable  to  the  appellant  for  the  costs  of  the  suit  to  en- 
tree satisfaction  of  the  mortgage  debt.  And  in  the  third  place  it 
)es  not  appear  that  any  deficiency  in  the  proceeds  of  the  mortgaged 
noperty  may  not  be  collected  from  the  mortgagors. 
There  was  no  error  in  rendering  a  personal  judgment  against  the 
[>pellant  without  the  appointment  of  a  guardian  ad  litem  for  his 
>-defendants,  who  are  infants.  The  judgment  does  not  affect  them 
r  their  interest. 

At  the  time  the  original  petition  was  filed  the  note  maturing  March 
0,  1874,  was  not  due,  and  consequently  no  cause  of  action  on  it 
ccrued  until  after  the  suit  was  brought.  That  note  was  set  up  for 
lie  first  time,  after  a  cause  of  action  accrued  on  it,  on  the  25th  of 
anuary,  1875,  long  after  the  appellant  had  answered,  and  as  he 
id  not  appear  to  it  in  an  way  the  court  erred  in  rendering  judg- 
nent  thereon  for  the  second  note  without  process. 

The  credits  allowed  in  the  judgment  were  all  to  which  the  ap- 
)ellant  showed  himself  entitled,  and  should  be  applied  to  the  note 
irst  falling  due.  The  judgment  on  that  note  and  on  the  set-off  is 
^fhrrned. 

The  judgment  on  the  second  note  is  reversed  and  the  cause  re- 
nanded  for  further  proper  proceedings. 

/?.  C  Burns,  for  appellant,    L.  T,  Moore,  for  appellees. 


Charles  P.  Rudd  v,  S.  L.  Nock. 

Appeals — ^Practice. 

Where  the  time  for  filing  the  record  in  an  appeal  had  expired  before 
an  extension  of  time  was  asked,  the  motion  for  extension  will  be  over- 
ruled. In  such  a  case  appellant  can  obtain  an  appeal  from  the  clerk 
of  this  court  by  filing  the  record  in  his  ofilce,  and  by  making  the  proper 
endorsement  and  having  summons  issued  and  served. 
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APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  13,  1877. 

Opinion  by  Judge  Pryor  : 

The  final  judgment  was  rendered  on  the  4th  of  December,  1876, 
and  an  appeal  prayed.  The  record  was  filed  in  this  court  on  the 
28th  of  August,  1877.  Section  738  of  the  Code  requires  the  appel- 
lant to  file  the  transcript  in  the  clerk's  office  of  the  Court  of  Appeals 
"at  least  twenty  days  before  the  first  day  of  the  second  term  of  sail 
court  next  after  the  granting  of  the  appeal,  unless  the  court  extend 
the  time,  as  for  cause  shown  the  court  may  do."  The  time  for  filing 
the  record  in  this  case  had  expired  before  an  extension  of  time  was 
asked,  and  therefore  the  motion  to  extend  the  time  for  filing  must 
be  overruled.  The  extension  of  time  can  only  be  granted  where 
the  application  is  made  before  the  right  to  file  his  record  expires. 
No  excuse  will  or  can  be  heard  by  this  court  so  as  to  authorize 
further  time  in  a  case  where  the  application  is  made  after  the  6rDt 
given  by  the  Code  for  the  filing  has  passed. 

The  appellant  can  now  obtain  an  appeal  from  the  clerk  of  this 
court,  the  record  being  filed  in  his  office.  All  that  is  required  is  to 
make  the  proper  endorsement  and  have  a  summons  issued  and  served, 
and  the  case  will  be  heard  as  if  no  appeal  had  been  granted  by  the 
court  below.    The  appeal  is  dismissed  with  damages. 

Elliott  &  Atchinson,  for  appellant.     R.  F.  Nock,  for  appellee. 


James  Farmer,  et  al.,  v.  Mary  A.  Sanders,  et  al. 

Jurisdiction — ^Judgment. 

Where  a  portion  of  the  land  In  controversy  is  located  in  one  coufit^, 
the  court  in  that  county  has  Jurisdiction  to  hear  the  cause. 

Rescission  of  Contract — Notice. 

When  defendants  are  in  possession  of  land  as  purchasers  under  u 
oral  contract  which  they  could  not  enforce,  they  were  not  entitled  to 
notice  to  quit.  They  can  be  dispossessed  only  upon  a  rescission  of  tbe 
contract  of  sale. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

October  15,  1877. 

Opinion  by  Judge  Lindsay  : 

The  first  ground  of  reversal  urged  by  appellants  is  that  the  Tajlor 
Circuit  Court  did  not  have  jurisdiction  to  afford  the  relief  provided 
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r  by  the  judgment.  A  portion  of  the  tract  of  land  is  situated  in 
at  county,  and  therefore  that  court  had  jurisdiction  over  the  en- 
e  tract.    Sec.  93,  Civil  Code  of  Practice. 

The  defendants  were  in  possession  of  the  land  as  purchasers  under 
I  oral  contract  which  they  could  not  enforce.  They  were  not  en- 
led  to  notice  to  quit.  They  could  be  dispossessed  only  upon  a 
scission  of  the  contract  or  sale,  and  upon  equitable  terms.  The 
dgment  exonerated  them  from  all  liability  for  use,  occupation  and 
aste,  and  required  the  appellees  to  repay  to  them  the  full  sum  their 
icestor  paid  on  the  agreed  purchase  price.  This  was  the  equity 
'  the  case,  and  it  meets  and  disposes  of  the  second  and  third  grounds 
•lied  on  for  a  reversal. 
Judgment  affirtned. 
rr.  B.  Harrison,  for  appellants.     C.  S,  Hill,  for  appellees. 


Ann  a.  Austin  v.  Commonwealth. 

Hit  on  Bond— Mandate  of  This  Court  Must  be  Followed  by  Trial  Court 
Where  on  appeal  this  court  Issues  a  mandate  the  lower  court  must 
follow  It 

nrety  on  Bond. 

The  discharge  of  a  defendant  from  imprisonment  on  a  bastardy 
charge  because  of  his  Insolvency  does  not  attect  the  liability  of  his 
surety  on  a  bond. 

APPEAL  FROM  JEFFERSON  COUNTY  COURT. 

October  13,  1877. 

Opinion  by  Judge  Lindsay  : 

The  opinion  in  the  case  of  Commonwealth  v.  Douglas,  11  Bush 
107,  and  the  opinion  delivered  on  a  former  appeal  in  this  cause  on 
he  15th  of  September,  1876,  are  conclusive  as  to  the  legal  effect  of 
i)e  bond  executed  by  Thornton  and  the  appellant,  Mrs.  Austin. 

The  fact  that  Mrs.  Austin  was  misled,  as  to  the  legal  obligation 
>he  was  incurring  when  she  signed  the  bond,  by  the  officers  of  the 
land,  including  the  county  judge,  constitutes  no  defense  to  this  pro- 
:%eding.  The  beneficiaries  in  the  bond  are  the  bastard  child  and 
its  mother,  and  they  are  in  no  wise  responsible  for  the  mistaken  ad- 
nce  under  which  the  appellant  acted. 

It  was  immaterial  whethor  or  not  errors  were  committed  on  the 
trial  of  the  proceeding  against  Thornton,  the  father  of  the  bastard 
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child,  or  whether  his  motion  for  a  new  trial  was  improperly  0¥CTJ 
ruled.  These  questions,  having  been  finally  adjudicated,  can  notbj 
opened  in  this  proceeding. 

The  discharge  of  Thornton  from  imprisonment  because  of  his  Idi 
solvency  does  not  affect  the  liability  of  Mrs.  Austin. 

The  court  below  had  no  discretion,  and  was  bound  to  carry  im<i 
effect  the  mandate  of  this  court,  no  reasons  being  presented  whidj 
in  law  operated  to  relieve  the  appellant  from  her  obligation  to  per- 
form the  judgment  against  Thornton. 

Judgment  affirmed, 

R.  /.  Elliott,  for  appellant.    Moss,  for  appellee. 


J.  J.  Ashley,  et  al.,  v,  G.  J.  Buck,  et  al. 

Real  Estate  Entries^Patent  from  State. 

Where  one  improved,  occupied  and  held  land  under  the  act  of  l^ 
(2  State  Law  941),  and  persistently  claimed  the  same,  but  failed  to  pa; 
for  it  and  receive  patent,  he  could  do  so  under  the  act  of  1819;  and 
where  such  land  was  entered  by  and  patented  to  another  under  tJie 
said  act  of  1815  such  patentee  secures  no  title  because  such  act  oaly 
authorized  the  entry  of  the  "waste  and  unappropriated  lands/'  and  tJie 
land  was  at  that  time  appropriated  by  the  former  entryman,  and  wss 
not  waste  land. 

s 

APPEAL  FROM  WEBSTER  CIRCUIT  COURT, 

October  16,  1877. 

Opinion  by  Judge  Lindsay  : 

The  act  of  December  20,  1800  (2  State  Law  of  Kentucky  941  • 
made  it  lawful  for  any  free  person  of  the  description  set  out  in  the 
preamble,  who  was  above  the  age  of  eighteen  years,  to  improve. 
occupy  and  hold  of  the  vacant  lands  of  the  commonwealth  four  him- 
dred  acres.  The  second  section  of  the  act  required  the  person  de- 
siring to  make  the  appropriation  to  apply  to  the  count}'  court  of  tiie 
county  in  which  his  settlement  was  made  and  obtain  a  certificate 
setting  out  the  special  location  and  quantity  of  the  tract  of  land,  and 
describing  it  as  accurately  as  practicable. 

The  third  section  required  him  within  twelve  months  after  the  date 
of  the  certificate  to  produce  it  to  the  register  of  the  land  office  afld 
pay  for  the  land  at  the  rate  of  twenty  dollars  per  each  one  hundred 
acres,  and  he  was  then  to  be  entitled  to  a  warrant  for  the  land  de 
Scribed  in  his  certificate  of  entry  or  appropriation.     The  fourth 
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ection  required  the  warrant  to  be  located  within  six  months  after 
5  date,  and  the  land  to  be  surveyed  within  the  succeeding  twelve 
lonths,  and  thereupon  the  claimant  was  to  be  entitled  to  a  patent. 
*he  eighth  section  provides  that  if  the  certificate  should  not  be  pro- 
ured  and  the  warrant  obtained,  as  required  by  the  act,  it  should 
e  lawful  for  any  other  person  to  take  the  necessary  steps  and  ap- 
ropriate  the  lands. 

Pursuant  to  the  provisions  of  this  act  Henry  Ashley  settled  on 
he  lands  in  controversy,  and  at  the  December  term,  1803,  of  the 
lenderson  County  Qjurt,  procured  the  proper  certificate.  It  seems, 
lowever,  that  he  failed  to  pay  the  purchase  price  to  the  common- 
wealth and  to  obtain  the  warrant,  make  the  entry,  and  have  his  pat- 
nt  issued. 

The  act  of  1800  was  followed  by  a  series  of  acts  by  which  the  state 
waived  its  right  to  disregard  the  title  or  claims  of  persons  who  had 
)rocured  certificates  and  extended  the  time  within  which  they  might 
nake  payment  and  carry  their  inchoate  claims  into  grant. 

On  the  14th  of  January,  1819,  it  was  enacted :  "That  the  further 
ime  of  three  years  shall  be,  and  is  hereby,  allowed  to  the  owners  of 
leadright  claims  to  survey  the  same  and  return  plats  and  certificates 
)f  the  surveys  to  the  register's  office."    2  State  Law,  986. 

In  1820  Taylor  entered  the  land,  which  had  theretofore  been  ap- 
[wopriated  by  Ashley,  and  in  1821  he  procured  a  patent  for  the  same. 
Phis  entry  and  grant  were  made  and  procured  within  the  time  cov- 
ered by  the  act  of  18 19. 

The  act  of  February  6,  1815  (2  State  Law,  1019),  only  author- 
ized the  appropriation  of  the  "waste  and  unappropriated  lands"  of 
the  state:  and  the  nth  section  provided  that  for  the  quieting  of  liti- 
gation, "all  entries  heretofore  made,  and  all  titles  founded  upon  sur- 
veys heretofore  made,  which  by  the  laws,  at  the  time  being,^were 
authorized  to  be  made,  shall  be  deemed  superior  to  surveys  made 
upon  warrants  obtained  by  this  act,  notwithstanding  any  alleged 
vagueness  in  the  entries  or  certificates  on  which  the  surveys  were 
founded,  and  notwithstanding  such  surveys  may  not  be  conformable 
to  entr\'.  There  were  other  exceptions  which  do  not  and  can  not  ap- 
ply in  this  case. 

As  the  land  in  contest  was  not  "unappropriated"  in  1820  and  1821, 
it  was  not  subject  to  entry  under  the  Act  of  1819,  except  upon  the 
condition  that  in  all  litigation  between  the  holder  of  the  county  court 
certificate  and  the  claimant,  under  the  provisions  of  said  act,  the  entry 
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or  title  of  the  former  should  be  deemed  superior  to  the  warrant  o: 
survey  of  the  latter. 

In  the  case  of  Shields  v.  Dodd  and  Bowman,  5  Litt.  25,  a  county 
court  certificate  was  issued  by  the  Mercer  County  Court  to  Shields 
in  October,  1804.  Dodd  and  Bowman  procured  a  land  oflSce  w-ar- 
rant  under  the  act  of  1815,  caused  their  survey  to  be  made,  and  car- 
ried it  into  grant.  Afterward  Shields,  who  had  taken  advantage  of 
the  acts  of  the  legislature  giving  indulgence  to  headright  claimants, 
procured  a  patent  upon  his  certificate. 

In  the  action  in  which  Shields  was  the  complainant,  the  deci>i:'{i 
of  this  court  was  adverse  to  the  elder  patent,  the  court  holding  that 
the  tenth  section  of  the  act  of  1815  prevented  the  claim  of  the  de- 
fendants from  coming  into  the  lists  of  contests  with  the  plaintiff. 

Counsel  lay  some  stress  upon  the  fact  that  said  tenth  section  gave 
the  preference  only  to  "entries"  and  "titles  founded  on  surveys.' 
The  appropriation  by  actual  settlement,  and  by  procuring  the  cer- 
tificate of  the  county  court,  was  equivalent  to  an  entry,  and  was  so 
regarded  by  the  legislature  when  the  act  of  January  14,  1819,  w^s 
passed.  That  act  protected  all  headright  claimants,  whether  they 
had  or  not  made  surveys  or  returned  their  certificates  or  plats  to 
the  register's  office.  And  this  is  the  construction  placed  on  the  lotb 
section  of  the  act  of  181 5,  by  this  court,  in  the  case  of  Ovcrley  v. 
Payne,  3  J.  J.  Marsh.  717. 

While  it  may  be  conceded  that  the  proof  does  not  show  that  Ash- 
ley was  in  the  actual  possession  of  the  land  either  in  1820  or  1821, 
when  Taylor  made  his  entry  and  procured  his  patent,  or  in  1839, 
when  Ashley  caused  his  patent  to  be  issued  to  himself  and  Sug]?. 
yet  there  is  no  proof  tending  to  show  that  he  had  abandoned  his 
claim  or  waived  his  appropriation,  or  done  any  act  to  preclude 
himself  or  those  holding  under  him  from  insisting  on  receiving  the 
benefits  of  that  provision  of  the  act  of  181 5  preventing  a  claim  of 
a  patentee  under  a  treasury  warrant  from  coming  into  the  list  of 
contests  with  the  claimant  under  a  headright  claim.  Upon  the  con- 
trary, the  proof  tends  to  show  that  in  or  out  of  actual  possession 
Ashley  persistently  mentioned  and  adhered  to  his  original  appropria- 
tion. 

He  was,  therefore,  in  an  attitude  in  1839  such  as  to  authorize  him 
to  avail  himself  of  the  benefits  intended  to  be  enforced  on  headright 
claimants  by  the  act  of  18 19. 
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Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
miss appellees'  petition. 
C  W,  Cook,  for  appellants.    M.  C.  Givens,  for  appellees. 


George  W.  Ward,  et  al.,  v.  John  W.  Gault,  et  al. 

Homestead — Husband  and  Wife. 

The  wife  can  assert  no  claim  to  a  homestead  without  the  consent  of 
the  husband  and  his  uniting  with  her.  It  is  the  husband  who  must  as- 
sert the  right,  and  not  the  wife.  This  right  passes  to  the  wife  and 
children  only  upon  the  death  of  the  husband. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

October  16,  1877. 

Opinion  by  Judge  Pryor: 

There  is  nothing  in  the  statute  prohibiting  the  husband  from  alien- 
ating the  homestead  or  removing  from  it  so  as  to  deprive  the  wife 
of  the  use  and  possession,  and  while  the  exemption  during  the  life 
of  the  husband  inures  to  the  benefit  of  the  wife,  the  latter  can  as- 
sert no  claim  to  a  homestead  without  the  consent  of  the  husband 
and  his  uniting  with  her.  It  is  the  husband  who  must  assert  the 
right,  and  not  the  wife.  This  right  passes  to  the  wife  and  children 
at  the  death  of  the  husband,  and  not  until  this  event  happens  can  the 
wife  assert  her  rights.  In  this  case  the  property  had  been  sold  and 
the  sale  confirmed,  and  the  wife,  on  her  own  petition,  without  even 
making  the  husband  a  party,  seeks  to  deprive  the  purchaser  of  an 
interest  in  the  property  that  necessarily  diminishes  the  value  of  his 
purchase.  The  husband  stands  by  and  permits  the  sale  without 
claiir.ing  any  exemption.  The  petition  seeks  to  subject  the  whole 
interest  of  the  husband,  and  we  can  not  well  see,  after  the  sale  and 
its  confirmance,  how  the  husband,  if  he  had  tmited  with  the  wife, 
could  have  affected  the  claim  of  the  purchaser.  The  wife,  at  the 
death  of  the  husband,  if  this  were  other  than  a  life  estate,  could  re- 
cover the  homestead,  for  the  reason  that  she  never  executed  the 
mortgage.  The  appeal  is  only  from  the  judgment  rejecting  the 
claim  to  a  homestead,  and  if  from  the  original  judgment  it  seems 
to  us  the  property  is  sufficiently  described. 

Judgment  affirmed. 

Lindsays,  for  appellants. 

Rodmans,  A.  J.  and  D.  James,  for  appellees. 
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R.  E.  Jeter  v.  Michael  McCarty,  et  al. 

Suit  on  Contract  for  Work — Set-Off— -Mechanic's  Lien. 

Where  one  agrees  to  erect  a  house  for  another,  and  the  real  estate 
la  sold  before  completion,  and  the  buyer  agreea  to  pay  such  coo- 
tractor  In  cash  and  by  the  surrender  of  a  claim  against  him,  such  con- 
tractor has  a  mechanic's  Hen  for  the  balance  due  him  over  such  sur- 
rendered indebtedness. 

APPEAL  PROM  TAYLOR  CIRCUIT  COURT. 

October  16,  1877. 

Opinion  by  Judge  Elliott  : 

In  1872,  as  alleged  by  appellant,  he  was  employed  by  Michael  Mc- 
Carty to  erect  for  him  a  frame  house  on  a  lot  in  Campbellsville. 
Taylor  county,  belonging  to  McCarty's  wife.  He  charges  that  his 
work  done  and  performed  in  and  about  the  erection  of  the  house  is 
worth  three  hundred  dollars,  and  by  an  amended  petition  he  charges 
that  to  board  himself  as  he  did  and  do  the  job  it  was  worth  $407.77. 
He  further  stated  that  after  he  undertook  the  job,  Susan,  the  wife 
of  Michael  McCarty,  sold  and  conveyed  the  lot  on  which  the  bouse 
was  being  erected  to  appellee,  Netherland,  and  that  by  agreement 
between  appellant  and  Netherland  he  was  to  take  the  place  of  Mc- 
Carty in  the  contract  for  the  erection  of  the  house  and  was  to  pav 
him  for  the  job. 

McCarty,  in  his  answer,  admits  the  emplo>Tnent  of  appellant  to 
build  the  house,  but  says  the  value  of  his  services  was  agreed  upon  at 
$120,  and  that  for  extra  work  he  is  entitled  to  $30  more,  making  in 
all  $150.  Netherland  denies  any  promise  or  agreement  to  pay  ap- 
pellant for  his  services  performed  in  building  the  house,  and  set  op 
by  way  of  offset  and  counterclaim  an  account  amounting  to  nearly 
two  hundred  dollars. 

The  proof  strongly  conduces  to  the  conclusion  that  appellant  built 
the  house  under  a  special  contract  with  Michael  McCarty  at  the 
price  of  $120  or  $125,  and  that  he  did  extra  work  in  its  erection 
amounting  to  the  sum  of  $70  or  $75. 

After  Netherland's  purchase  of  the  lot,  and  whilst  appellant  was 
at  work  on  the  house,  Netherland  says  that  an  agreement  was  made 
between  him  and  appellant  that  appellant  was  to  charge  thirty 
dollars  for  his  extra  work  on  the  house,  and  for  that  sum,  added  to 
the  contract  price  for  the  erection  of  the  house,  making  in  all  one 
hundred  fifty  dollars,  appellant  was  to  receive  credit  on  an  un- 
paid account  which  he  owed  Netherland. 
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The  evidence  conduces  to  show  that  the  appellant  agreed  to  settle 
an  account  that  Netherland  held  against  him,  and  Netherland  agreed 
to  pay  for  the  building  of  the  house  in  dispute.  This  agreement  was 
made  whilst  appellant  was  at  work  on  the  house  and  long  before  he 
bad  finished  it,  and  after  the  legal  title  had  been  vested  in  Nether- 
land, and  we  cannot  see  why  he  has  not  a  mechanic's  lien  for  any 
unpaid  balance  on  the  job.  The  agreement  is  proved  by  three  wit- 
nesses besides  Netherland,  and  although  the  character  of  one  of 
them  has  been  attacked  the  other  two  stand  unimpeached. 

There  is  some  conflict  in  the  evidence  as  to  whether  there  was  a 
special  agreement  between  appellant  and  McCarty  as  to  the  price  at 
which  the  house  was  to  be  built,  and  as  to  how  much  the  extra  work 
was  worth.  Amidst  this  conflict  of  evidence  the  lower  court  ad- 
judged that  there  is  still  due  appellant  $37.22,  which,  being  sustained 
by  the  evidence,  is  hereby  affirmed,  and  we  are  of  opinion  that  as  to 
appellee,  Netherland,  no  error  has  been  committed  to  his  prejudice. 
The  judgment  is  affirmed  on  his  cross-appeal  as  well  as  the  original 
appeal  of  Jeter. 

-D.  C  Mitchell,  Winfry  &  Winfry,  Lindsays,  for  appellant, 

R,  S.  Montague,  for  appellees. 


Mary  A.  McClelland  v.  L.  D.  Sweezy's  Adm'r. 

Suit  on  Judgment — Sufficiency  of  Petition. 

A  petition  on  a  Judgment,  to  be  good,  must  aver  that  the  Judgment 
or  some  part  of  It  remains  unpaid. 

Fraud. 

Where  the  note  on  which  a  Judgment  is  rendered  was  fraudulent, 
and  the  appellant  is  a  party  to  it,  he  cannot  set  up  the  fraud  to  resist 
an  action  in  equity  to  enforce  satisfaction  of  the  Judgment. 

Party  Not  a  Party  to  Judgment. 

One  not  a  party  to  a  Judgment  is  not  estopped  by  it  to  set  up  and  rely 
on  the  fraud  which  originally  infected  the  note  upon  which  Judgment 
was  entered. 

APPEAL  FROM  MONROE  CIRCUIT  COURT. 

October  19,  1877. 

Opinion  by  Judge  Cofer  : 

There  are  two  distinct  grounds,  upon  either  of  which  the  judg- 
ment must  be  affirmed : 
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1.  It  is  not  alleged  that  the  judgment  in  favor  of  the  appellant 
against  L.  D.  Sweezy,  or  any  part  of  it,  remains  unpaid.  Such  an 
allegation  was  clearly  necessary  to  a  complete  cause  of  action. 

2.  The  note  on  which  the  judgment  was  rendered  was  fraudulent, 
and  made  to  hinder  and  delay  the  creditors  of  Sweezy,  and  the  ap- 
pellant was  a  party  to  the  fraud.  As  far  as  L.  D.  Sweezy  is  con- 
cerned the  fraud  may  be  so  far  purged  from  the  transaction  by  the 
judgment  at  law  on  the  note  that  he  could  not  set  it  up  to  resist  an 
action  in  equity  to  enforce  satisfaction  of  the  judgment.  But  Mrs. 
Sweezy  was  not  a  party  to  that  judgment,  and  is  in  no  way  estopped 
by  it  to  set  up  and  rely  on  the  fraud  which  originally  infected  the 
note.  As  to  her  the  appellant  is  not  a  creditor  within  the  meaning 
of  the  statute  against  fraudulent  conveyances,  because  the  appellant 
is  not  a  creditor  within  the  meaning  of  that  statute. 

If  it  be  conceded  that  the  conveyance  to  Martin  in  trust  for  Mrs. 
Sweezy  was  fraudulent,  the  appellant  and  appellee  occupy  precisely 
the  same  ground,  and  as  between  parties  equally  tainted  with  fraud 
the  chancellor  will  not  interfere.  He  will  leave  them  where  he  found 
them,  and  that  one  having  the  legal  advantage  will  be  permitted  to 
retain  it.  Mrs.  Sweezy  has  that  advantage  at  least,  and  the  court  did 
not  err  in  refusing  to  disturb  her  at  the  instance  of  one  having  no 
more  claim  than  she  had  to  the  favorable  consideration  of  the  chan- 
cellor.   Judgment  affirmed. 

W,  A.  Bullock,  D.  R.  Carroll,  /.  W,  Bullock,  for  appellant 

G.  JV.  Craddock,  for  appellee. 


Augustus  Jones,  et  al.,  v,  Mary  E.  Dugan,  et  al. 

Guardian  and  Ward — ^Purchase  by  Guardian  of  Ward's  Land. 

A  ward  may  treat  his  guardian's  purchase  of  his  land  as  having 
been  made  for  his  benefit,  and  Insist  that  the  guardian  hold  it,  ud 
that  his  heirs  hold  it  in  trust  for  him;  and  this  Is  true  whether  tJie 
purchase  was  for  a  fair  consideration  or  otherwise.  The  guardian  can- 
not purchase  from  himself. 

APPEAL  FROM  MERCER  COURT  OF  COMMON  PLEAS. 

October  20,  1877. 

Opinion  by  Judge  Lindsay  : 

It  is  not  necessary  that  we  shall  enter  into  an  inquiry  as  to  whether 
the  provisions  of  the  86th  chapter  of  the  Revised  Statutes  were  or 


iS/j-]  Jones  v.  Clutter.  613 

not  disregarded  in  the  sale  of  the  infant's  real  estate,  nor  whether 
the  proceedings  were  void,  or  merely  irregular. 

Jones  was  the  statutory  guardian  of  Mary  E.  Dugan,  then  Wester- 
Held,  and  therefore  occupied  toward  her  the  closest  fiducial  relation. 
The  land  was  sold  upon  his  petition  in  conjunction  with  that  of  Wes- 
terfield's  administrator.  He  could  not  purchase  his  ward's  propert} 
for  his  own  benefit,  especially  at  his  own  sale.  It  makes  no  differ- 
ence whether  he  acted  fairly  or  unfairly,  or  whether  the  sale  was  or 
not  for  the  ward's  benefit,  or  whether  Jones  paid  a  fair  or  an  inade- 
quate price  for  the*  land.  Independent  of  all  these  considerations, 
and  in  spite  of  good  faith  and  fair  dealing,  the  ward  has  the  right  to 
treat  the  purchase  as  having  been  made  for  her  benefit,  and  to  insist 
that  Jones  held  and  that  his  heirs  at  law  now  hold  the  title  to  her 
interest  in  the  land,  as  one  of  the  heirs-at-law  of  her  deceased  father, 
in  trust  for  her,  and  she  can  demand  the  enforcement  of  the  trust 
and  the  surrender  of  the  title  on  equitable  terms. 

The  fact  that  she  was  taken  into  the  county  court,  when  under 
fourteen  years  of  age,  and  induced  to  select  her  brother,  Frank  Wes- 
terfield,  as  her  guardian,  and  that  this  court  appointed  and  qualified 
him  as  such  guardian,  does  not  prejudice  her  right  to  relief.  In  the 
first  place,  Jones  had  not  resigned  and  had  not  been  removed,  and 
therefore  there  was  no  vacancy  in  the  office  of  guardian  for  the  court 
to  fill.  Therefore  its  action  in  the  premises  was  a  nullity.  In  the 
second  place  Jones  did  not  pay  to  Frank  Westerfield  any  portion  of 
the  piarcfaase  price  for  the  land  due  under  the  terms  of  the  sale  to 
Mary  K  Dugan.  The  receipts  exhibited  were  given  under  an  unau- 
thorized and  illegal  arrangement  between  Jones  and  James  and 
Frank  Westerfield,  and  each  and  all  the  parties  knew  they  were  mak- 
ing or  attempting  to  make  an  unauthorized  and  fraudulent  disposi- 
tion of  the  infant's  estate. 

Judgment  affirmed. 

Kyle  &  Poston,  for  appellants. 

Thompson  &  Thompson,  for  appellees. 


Darius  Jones  v.Y.M.  Clutter. 

Judicial  Sale  of  Real  EsUte. 

Where  the  judgment  ordering  the  sale  of  real  estate  describes  the 
land  to  be  sold  and  does  not  attempt  to  declare  the  number  of  acres,  the 
otnamlBsioner  cannot  make  it  more  specific  by  verbal  representations 
at  the  time  of  sale.  The  purchaser  is  bound  to  take  notice  of  the  Judg- 
ment, and  there  is  no  warranty  of  the  number  of  acres  sold. 
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APPEAL  FROM  PENDLETON  CHANCERY  COURT. 

October  20,  1877. 

Opinion  by  Judge  Lindsay: 

The  judgment  of  sale  gave  an  exact  description  of  the  tract  of 
land  decreed  to  be  sold,  and  did  not  declare  or  undertake  to  declare 
the  number  of  acres  contained  within  the  designated  boundaries. 
The  commissioner  had  no  power  to  make  the  judgment  more  ex- 
plicit by  verbal  representations  at  the  time  of  th^  sale.  The  most  he 
could  do  was  to  express  his  opinion  or  information  as  to  the  quan- 
tity of  the  land. 

Appellant  was  bound  to  take  notice  of  the  terms  of  the  judgment, 
at  least  before  he  allowed  the  sale  to  be  confirmed.  There  was  no 
warranty,  express  or  implied,  that  there  were  33  acres  of  land,  and 
the  appellant  must  comply  with  the  obligations  of  his  bond. 

Judgment  affirmed, 

IV.  IV.  Ireland,  for  appellant.    Bonar  &  Perrin,  for  appellee. 


Commonwealth  v.  Jonathan  Crumpton. 


Criminal  Law— Shooting  With  Intent  to  Kill— Indictment. 

An  indictment  substantially  in  the  language  of  the  statute  is  gener- 
ally, though  not  always,  sufficient.  Where  it  is  charged  that  the  de- 
fendant did,  on  the  3d  day  of  December,  1875,  in  the  county  of  Baireo, 
unlawfully  shoot  at  E.  B.  Dearing  with  a  pistol  and  with  intenUon  to 
kill  said  Dearing,  but  did  not  wound  said  Dearing,  it  is  sufflcienL 

APPEAL  FROM  BARREN  CRIMINAL  COURT. 

October  20,  1877. 

Opinion  by  Judge  Elliott  : 

This  is  an  indictment  under  the  statute  which  makes  it  a  public 
offense  for  one  person  to  shoot  at  another  with  intent  to  kill.  The 
indictment  charg^es  that  the  appellee  did,  on  the  third  day  of  Decem- 
ber, 1875,  in  the  county  of  Barren,  unlawfully  shoot  at  E.'  B.  Dear- 
ing, with  a  pistol,  and  with  intention  to  kill  said  Dearing,  but  did  not 
wound  said  Dearing. 

We  are  of  opinion  that  the  indictment  is  good.  The  statute  under 
which  the  indictment  was  drawn  is  as  follows :  "If  any  person  un- 
lawfully shoot  at  another  with  intent  to  kill  or  wound  such  person 
without  inflicting  a  wound,  he  shall  be  fined,"  etc.    It  will  thus  be 
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)bserved  that  the  indictment  follows  almost  literally  the  words  of 
he  statute,  which  is  generally,  though  not  always,  sufficient  in  charg- 
ng  a  public  offense ;  but  in  this  case  the  allegations  are  sufficient. 

\Mierefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

D.  /?.  Carr,  Moss,  for  appellant 


G.  J.  Pate,  et  al.,  v.  Hancock  County,  et  al. 


Receivers — ^Appointment  of  Receiver. 

There  is  no  statute  authorizing  the  appointment  of  a  receiver  of 
funds  belonging  to  the  county.  Where  there  is  a  balance  found  due 
from  the  sheriff  after  a  settlement  is  made  with  him,  it  is  necessary 
for  the  county  court  to  appoint  a  receiver  to  collect  the  money. 

Bond  of  Receiver. 

It  is  the  duty  of  a  receiver  to  furnish  a  bond,  and  where  he  fails  to 
do  so  the  sheriff  has  no  right  to  pay  the  money  until  the  bond  is  given. 
He  was  not  the  receiver  until  he  executed  the  bond. 

APPEAL  FROM  HANCOCK  CIRCUIT  COURT. 

October  20,  1877. 

Opinion  by  Judge  Pryor: 

The  attention  of  this  court  has  not  been  called  to  any  local  statute 
authorizing  the  appointment  of  a  receiver  of  funds  belonging  to  the 
county  of  Hancock,  and  construing  as  we  do  the  9th  section  of  Art 
3.  Chap.  27,  Gen.  Stat.,  it  becomes  necessary  for  the  county  court, 
after  a  settlement  is  made  with  the  sheriff,  if  there  is  a  balance  found 
due  by  that  officer,  to  appoint  a  receiver  to  collect  the  money  whose 
duty  it  shall  be  to  execute  bond  with  surety  before  he  can  act  as  such. 
No  bond  was  executed  by  the  receiver  in  this  case.  The  bond  relied 
on  had  been  executed  in  the  year  1872,  while  the  receiver  was  ap- 
pointed in  the  year  1875.  The  sheriff  had  no  right  to  pay  the  money 
until  the  bond  was  executed,  nor  was  the  appellee  a  receiver  until  he 
executed  the  bond.  There  is  no  law  in  the  general  statutes  author- 
izing the  appointment  of  a  general  receiver  of  the  funds  of  a  county. 
When  the  settlement  is  made  with  the  sheriff  and  he  is  in  arrears  a 
receiver  may  be  appointed  to  collect  what  is  due  from  that  sheriff, 
and  before  he  is  receiver  he  must  execute  bond.  The  judgment  is, 
therefore,  reversed  and  cause  remanded  with  directions  to  sustain 
the  demurrer  and  for  further  proceedings. 

R,  v.  Bush,  for  appellants. 
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C.  D.  Jackson,  et  al.,  v.  M.  McDonald's  Adm'r,  et  au 

Liability  of  Indoncr  on  Note. 

Unless  an  assignee  of  a  debt  sues  at  the  first  term  of  court  after  it 
becomes  due  he  cannot  hold  his  assignor  liable  on  his  implied  obliga- 
tion to  answer  for  the  non-payment  of  the  debt  by  reason  of  the  insol- 
vency of  the  obligor. 

Liens— Assignor's  Liability. 

If  the  assigned  note  is  secured  by  a  lien  the  assignee  must  obtain  a 
personal  Judgment,  and  a  return  of  no  property  found  as  soon  a£  by 
reasonable  diligence  it  can  be  done,  and  if  he  postpones  his  personal 
judgment  or  an  effort  to  enforce  it,  if  obtained,  until  after  an  enforce- 
ment of  his  lien  by  a  sale  of  the  lien  property,  his  recourse  against  tis 
assignor  cannot  be  enforced  by  reason  of  his  laches. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  22.  1877. 

Opinion  by  Judge  Elliott  : 

The  facts  in  this  case  are  that  in  1859  M.  McDonald  sold  some 
lots  in  Owensboro  to  Dear  and  Elliott,  who  executed  two  notes  in 
part  consideration  therefore,  for  $500  each,  one  of  which  notes  was 
afterward  assigned  to  appellant,  Fuqua,  and  the  other  to  appellant 
Jackson. 

In  June,  i860,  and  to  the  first  term  of  the  court  after  the  note  fell 
due,  Fuqua  brought  suit  against  Dear  and  Elliott  for  the  recovery  of 
an  ordinary  judgment  for  that  amount.  By  their  answer,  Dear  aixi 
Elliott  set  up  a  defect  of  title  in  McEtonald  to  the  lots  which  they 
had  purchased,  and  also  charged  that  McDonald's  vendor,  Gri£Wi, 
had  a  lien  on  the  lots  for  a  large  amount  of  unpaid  purchase  money, 
and  on  their  motion  the  suit  was  transferred  to  equity. 

In  September,  1863,  Jackson  was,  on  his  petition  for  that  purpose, 
made  a  defendant,  and  he  set  up  his  note  on  Dear  and  Elliott  for 
$500.  In  1864  the  court  adjudged  a  sale  of  the  lots,  and  in  1866, 
after  the  report  of  sale  had  been  confirmed  and  the  sale  money  dis- 
tributed, first  to  pay  off  Griffith's  lien  and  the  balance  divided  equal!} 
between  appellants,  the  court  struck  the  suit  from  the  docket 

After  crediting  appellee's  notes  with  their  part  of  the  sale  money 
of  the  lots  a  large  amount  of  their  debts  remained  unpaid,  and  Fuqua 
brought  suit  against  M.  McDonald  to  hold  him  as  assignor  of  the 
notes,  responsible  for  the  unpaid  balance  thereof. 

After  McDonald's  death  and  the  appointment  of  his  administntor 
he  was  made  a  party,  and  the  administrator  having  brought  suit  to 
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ttle  McDonald's  estate  as  insolvent,  Fuqua's  suit  was  consolidated 
erewith.  Appellant,  Jackson,  appeared  in  these  suits  and  set  up 
e  balance  of  the  note  assigned  to  him  by  McDonald.  The  court 
low  adjudged  that  appellants  had  lost  their  recourse  against  Mc- 
Dnald's  estate  as  his  assignees,  by  reason  of  their  own  laches  in 
osecuting  their  suit  against  the  obligors  of  the  assigned  notes; 
id  we  are  of  opinion  that  the  court  properly  refused  these  claims  on 
xeptions  filed  by  two  of  the  creditors  of  the  estate  of  McDonald. 
Fuqua  brought  his  suit  in  i860  against  Dear  and  Elliott,  and  ob- 
ined  a  personal  judgment  against  them  in  1864,  which  he  never 
tempted  to  enforce  by  execution.  Appellant,  Jackson,  says  himself 
at  the  note  assigned  to  him  by  McDonald  became  due  on  the  ist  of 
[arch,  1861,  and  he  never  attempted  its  collection  until  the  fall  of 
%3,  when  he  petitioned  to  be  made  a  party  to  Fuqua's  suit  against 
ear  and  Elliott,  and  appellant,  Jackson,  failed  to  even  get  a  per- 
)nal  judgment  against  the  latter  for  his  debt. 
Unless  an  assignee  of  a  debt  sues  to  the  first  court  after  it  becomes 
lie  and  prosecutes  his  suit  with  reasonable  diligence,  he  can  not  hold 
is  assignor  liable  on  his  implied  obligation  to  answer  for  the  non- 
a}7nent  of  the  debt  by  reason  of  the  insolvency  of  the  obligor.  This 
3urt  has  even  gone  so  far  as  to  decide  that  if  the  assigned  note  is 
Mnired  by  a  lien  that  the  assignee  must  obtain  a  personal  judgment 
nd  a  return  of  no  property  found,  as  soon  as  by  reasonable  diligence 

can  be  done,  and  that  if  he  postpones  his  personal  judgment  or  an 
ffort  to  enforce  it,  if  obtained,  until  after  an  enforcement  of  his 
ien  by  a  sale  of  the  lien  property,  his  recourse  against  his  assignor 
an  not  be  enforced  by  reason  of  his  laches. 

In  the  case  of  Chambers  z\  Keene  this  court  decided  that  when  an 
issigned  note  is  secured  by  a  mortgage,  in  whole  or  in  part,  the  as- 
ignee  must  pursue  his  legal  remedy  with  the  same  diligence  as  if 
K)  such  security  existed.    See  i  Met.  289. 

As  appellant,  Jackson,  failed  to  sue  for  over  two  years  after  his 
lote  was  due,  and  as  appellant,  Fuqua,  failed  to  have  execution  is- 
sued on  his  personal  judgment  against  Dear  and  Elliott  at  all,  and  as 
he  court  sustained  the  sale  of  the  lots  by  McDonald  to  Dear  and 
Elliott,  which  made  them  personally  liable  for  appellants'  debts,  we 
ire  of  opinion  that  the  gross  negligence  of  appellants  interposes  an 
insuperable  obstacle  to  their  recover}',  and  therefore  the  judgments 
of  the  court  below  are  affirmed. 

W,  N.  Sweeney,  for  appellants.     G.  W.  Ray,  for  appellees. 
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Malinda  Donaldson  v.  Alex.  Donaldson's  Aom'r,  et  al. 

Dower— Homestead. 

A  widow  is  not  entitled  to  a  homestead  in  addition  to  dower. 

Allotting  Dower. 

A  homestead  allotted  to  a  widow  and  infant  children  ahall  be  esti- 
mated in  allotting  dower,  and  if  the  dower  allotted  is  not  equal  in  t&U 
to  a  homestead  that  fact  should  have  been  made  to  appear  in  order  to 
show  that  the  widow  was  prejudiced  by  the  failure  to  allot  to  her  a 
homestead. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 
October  23,  1877. 

Opinion  by  Judge  Cofer  : 

The  statute  provides  that  a  homestead  allotted  to  a  widow  ani 
infant  children  shall  be  estimated  in  allotting  dower.  Sec  13,  An. 
73,  Chap.  38,  Gen.  Stat. 

Dower  was  allotted  to  the  appellant,  and  neither  her  exceptions  to 
the  commissioner's  report  nor  her  answer  suggests  that  the  dower 
allotted  is  not  of  the  value  of  $1000.  There  is  therefore  nothing  u 
show  that  she  has  been  prejudiced  by  the  failure  to  allot  to  her  a 
homestead.    She  is  not  entitled  to  a  homestead  in  addition  to  dower. 

If  the  dower  allotted  was  not  equal  in  value  to  a  homestead  that 
fact  should  have  been  made  to  appear. 

Judgment  affirmed, 

B.  D.  Lacy,  for  appellant.    H.  L.  Stone,  for  appellees. 


H.  R.  Culbertson  v.  Allen  Prichard. 

Costs  in  Contested  Elections. 

No  judicial  power  is  vested  In  the  legislature,  and  it  cannot  tiie:-*- 
fore  render  a  Judgment  for  costs  in  a  contested  election,  but  the  \t^^ 
lature  or  board  may  adjudge  the  costs  against  the  unsuccessful  party. 
and  the  statement,  when  certified,  will  authorize  the  circuit  or  county 
court  to  render  judgment  for  the  costs.  The  certificate  is  evidence  only 

APPEAL,  FROM  BOYD  CIRCUIT  COURT. 
October  23,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  true,  as  maintained  by  counsel  for  the  appellant,  that  no  judi- 
cial power  is  or  can  be  vested  in  the  legislature,  and  if  the  adjudia- 
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•n  or  declaration  by  the  legislature  that  the  appellee  should  pay  the 
sts  of  the  contested  elections,  or  that  they  could  be.  collected  by  an 
ecution,  or  otherwise  enforced  as  in  a  regular  judicial  proceeding, 
e  act  in  question  would  be  in  violation  of  the  Constitution.  Such, 
>wever,  was  not  the  intention  of  the  legislature.  It  is  proper  that 
e  unsuccessful  party  in  such  cases  should  pay  the  costs;  and  in 
der  to  fix  the  liability  and  to  furnish  the  evidence  upon  which  a 
dgment  can  be  rendered  for  the  costs  in  a  judicial  proceeding,  the 
3[islature  or  election  board  is  required  to  adjudge  the  costs  against 
e  unsuccessful  party.  This  statement,  with  the  certificate  of  the 
•ard  or  clerk,  authorized  the  circuit  or  county  court  to  render  a 
dgnient  for  the  costs.  This  certificate  is  made  the  evidence  neces- 
ry  to  maintain  the  action,  and  is  indispensable. 
It  frequently  happens  in  such  bodies  that  the  costs,  by  reason  of 
^slative  action,  are  paid  out  of  the  treasury,  and  therefore  the  ne- 
ssity  of  fixing  the  liability  in  the  manner  pointed  out  by  the  statute, 
hat  reasons  induced  the  passage  of  the  law  is  immaterial  in  the 
esent  controversy.  It  is  a  statutory  right  as  well  as  remedy,  and 
t  statute  must  be  followed. 
Judgment  below  affirmed. 
/?.  C  Barnes,  for  appellant. 
L.  r.  Moore,  K.  F.  Prichard,  for  appellee. 


H.  P.  Bottom  v.  Harry  Bonta,  Ex'r,  et  At. 

Iieriff's  Deed — Consent  to  an  Order  Setting  Aside  SheriflPs  Deed. 

One  who  has  consented  in  open  court  to  an  order  setting  aside  a 
sherilTB  deed  cannot  complain  of  such  order.  Neither  can  one  com- 
plain of  such  order  who  is  not  prejudiced  by  it. 

idgment — ^Description  of  Land. 

A  judgment  ordering  the  sale  of  land  should  be  set  aside  when  it 
contains  no  such  description  of  the  land  that  the  land  can  be  identified. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

October  24.  1877. 

Opinion  by  Judge  Cofer  : 

The  appellees  sued  the  appellant  for  a  large  sum  alleged  to  have 
een  paid  by  them  as  appellant's  surety,  and  in  the  same  petition 
>ught  to  set  aside  a  sheriff's  sale,  under  an  execution  in  favor  of  the 
ommercial  Bank  of  Kentucky,  of  land  belonging  to  the  appellant,  at 
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which  sale  T.  P.  Mitchell  became  the  purchaser  for  the  firm  of 
Mitchell  &  Barbee. 

Appellant  denied  this  alleged  indebtedness  to  the  appellees,  bm 
that  matter  is  not  questioned  here.  The  answer  of  Barbee  contained 
a  denial  of  the  allegations  impeaching  the  validity  of  the  sale,  and 
an  alternative  prayer  for  a  sale  of  so  much  of  the  land  as  w*ould  sat- 
isfy the  judgment  of  the  bank  in  case  the  sale  was  adjudged  invalid. 

Mitchell  had  been  adjudged  a  bankrupt,  and  his  assignee,  who  n-as 
made  a  defendant,  answered,  and  among  other  things  questioned  the 
jurisdiction  of  the  court,  but  did  not  appeal  from  the  judgment. 

After  the  issues  were  made  up  an  order  was  made,  by  consent  of 
all  the  parties,  setting  aside  the  sheriff's  sale  and  canceling  his  dttd, 
and  adjudging  that  Barbee  had  a  lien  on  the  land  for  the  amount  of 
the  judgment  in  favor  of  the  bank,  and  it  was  afterward  adjndgtd 
that  the  appellee,  Bonta,  had  a  lien  for  his  debt  against  the  appeUant, 
and  the  land  was  adjudged  to  be  sold,  and  this  appeal  is  prosecuted 
to  reverse  that  judgment. 

The  first  ground  urged  for  a  reversal  (stating  them  in  the  order 
in  which  they  are  presented  by  counsel)  is  that  the  petition  is  defect- 
ive. It  consists  of  two  paragraphs.  In  the  first,  facts  constituting  a 
cause  of  action  in  personam  are  stated,  and  this  is  not  questioned 
The  second  was  intended  to  state  a  cause  of  action  to  set  aside  the 
sale  made  by  the  sheriff  under  the  fi.  fa.  in  favor  of  the  bank.  It  con- 
tains no  statement,  even  in  the  most  general  terms,  of  a  debt  against 
the  appellant^  nor  is  there  any  reference  therein  to  the  first  para- 
graph, and  its  sufficiency  may  well  be  doubted ;  and  it  may  also  be 
doubted  whether  it  is  not  defective  in  failing  to  allege  a  judgmeit 
and  return  of  nulla  bona. 

But  we  do  not  deem  it  necessary  to  decide  either  of  those  ques- 
tions. Bonta  took  an  assignment  of  an  amount  of  the  judgment  on 
which  he  was  liable  as  appellant's  surety,  equal  to  the  amount  he  had 
paid  thereon,  and  sued  out  a  fi.  fa.  and  placed  it  in  the  hands  of  the 
sheriff  for  collection.  The  appellant  thereupon  filed  his  affidavit  ia 
this  case  and  moved  the  court  to  order  the  execution  to  be  returned, 
and  to  restrain  Bonta  from  proceeding  in  that  manner  to  collect  his 
debt,  on  the  ground  that  the  question  as  to  his  (appellant's)  indebt- 
edness to  him  was  being  litigated  in  this  case,  and  on  his  motion  an 
order  was  made  directing  the  fi.  fa.  to  be  returned,  and  in  that  order 
it  was  adjudged  that  Bonta  should  have  a  lien  on  the  land  for  any 
judgment  he  might  recover.  Having  issued  his  fi.  fa.  he  had  an  in- 
choate lien,  and  might  have  perfected  it  by  a  levy,  and  the  appellant 
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ving  procured  an  order  for  the  return  of  the  execution,  and  giving 

Bonta  a  lien  on  the  land  in  lieu  of  the  lien  that  might  otherwise 
ve  been  secured  by  the  levy  of  the  fi.  fa.,  and  having  thus  secured 
e  benefits  of  that  order  so  far  as  it  was  beneficial  to  him,  he  will 
*t  be  permitted  to  escape  from  its  burdens  or  to  deprive  his  adver- 
ry  of  its  benefits.  Bonta,  having  acquired  a  lien  through  that  or- 
r,  had  a  right  to  have  it  enforced  for  whatever  amoimt  was  finally 
[judged  to  him. 

It  is  next  objected  that  there  was  no  pleading  authorizing  a  judg- 
ent  to  sell  the  land  to  satisfy  the  judgment  in  favor  of  the  bank. 
tie  consent  order  by  which  the  sale  under  execution  was  set  aside 
:pressly  reserved  to  Barbee  a  lien  for  the  amount  of  that  judgment, 
id  adjudged  so  much  of  the  land  to  be  sold  as  would  satisfy  it ;  and 

was  therefore  not  important  whether  the  pleadings  made  out  a 
ate  of  case  authorizing  such  a  judgment  or  not. 

We  are  of  opinion  that  the  order  of  revivor  is  valid.  The  death  of 
[enry  Bonta  was  suggested  November  16,  1874.  On  the  next  day 
rule  was  awarded  against  the  appellant  to  show  cause  why  the  suit 
lould  not  be  revived.  That  rule  was  made  returnable  on  the  4th 
ay  of  the  next  April  term  of  the  court,  and  although  no  notice  was 
iken  of  the  rule  on  that  day  it  was  not  thereby  abandoned.  It  was 
ppellant's  duty  to  respond  to  the  rule,  and  not  having  done  so  it  was 
roper  at  any  subsequent  day  to  make  the  rule  absolute,  and  order 
he  suit  to  stand  revived. 

It  would  have  been  different  if,  instead  of  a  rule  of  court,  there 
lad  been  a  simple  notice  by  a  party  of  a  motion  for  an  order  of  re- 
vivor. In  such  a  case  the  motion,  unless  made  on  the  day  indicated 
n  the  notice  or  in  some  way  noticed  on  the  record  or  entered  on  the 
notion  docket,  would  be  treated  as  abandoned.  Nor  is  it  material 
hat  the  rule  appears  to  have  been  awarded  on  the  motion  of  Murphy, 
ind  not  on  the  motion  of  Bonta's  personal  representative.  Murphy 
vas  a  party  to  the  suit,  and  had  an  interest  in  its  determination ;  and 
he  appellant,  being  in  court  on  the  rule  awarded  on  his  motion,  and 
tailing  to  object  to  the  revivor,  waived  any  objection  that  might  oth- 
erwise have  existed  on  account  of  the  manner  in  which  the  rule 
)riginated. 

The  chancellor  will  not  ordinarily  sell  a  clouded  or  encumbered 
title,  but  will,  in  the  interest  of  all  parties,  require  all  persons  inter- 
ested in  property  he  is  asked  to  sell  to  be  brought  in,  that  he  may  not 
only  dispose  of  the  whole  subject  of  controversy  at  once,  but  that  he 
may  sell  the  property  free  from  all  encumbrances.    By  so  doing  he 
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insures  to  purchasers  an  undoubted  title  and  to  the  parties  inter^e^ 
the  best  possible  price. 

But  he  will  not  always  listen  to  the  objection  that  he  is  asked  t^ 
sell  an  encumbered  title.  The  party  making  such  a  suggestion  musj 
have  discharged  his  own  duty,  and  will  not  be  heeded  if  he  has  bee^ 
guilty  of  laches  in  failing  to  bring  the  subject  to  the  attention  of  th< 
court  at  the  proper  time. 

The  appellant  knew  when  he  filed  his  answer  all  he  now  knows  oi 
his  alleged  sale  of  a  part  of  the  land  to  Dethridge,  and  should  hav< 
set  up  the  facts  and  have  thus  afforded  the  appellees  an  opportunitT^ 
to  amend  their  pleadings  and  bring  Dethridge  before  the  court  in 
such  way  as  to  have  a  final  adjudication  touching  his  rights  unce^ 
that  contract.  Having  failed  to  do  so  he  can  not  be  heard  now  td 
complain  that  the  land  may  have  been  sacrificed  on  account  of  th^ 
uncertainty  of  the  title.  Dethridge  does  not  complain,  and  if  ilw 
purchaser  is  satisfied  there  is  no  reason  for  reversing  the  judgment 
on  account  of  defects  in  the  title. 

Nor  can  the  appellant  complain  of  the  consent  order  setting  aside 
the  sheriff's  deed  to  Mitchell,  first,  because  he  consented  to  the  order, 
and  second,  because  he  is  in  no  way  prejudiced  by  it.  Whether  the 
assignee  of  Mitchell  is  bound  by  that  order  in  no  way  concerns  tht 
appellant. 

The  land  to  be  sold  was  not  sufficiently  described  in  the  petition  or 
judgment.  It  is  impossible  to  ascertain  from  the  record,  with  acy 
degree  of  certainty,  whether  the  tracts  adjoin  each  other  or  not,  and 
some  of  them  are  so  imperfectly  described  that  it  would  not  be  pos- 
sible from  the  judgment,  or  judgment  and  petition,  to  identif)*  the 
land  sold. 

For  that  error,  and  that  alone,  the  judgment  of  sale  in  favor  ot 
the  appellees,  Bonta's  Adm'x  and  Barbee,  and  the  order  confirming 
the  sale  are  reversed^  and  the  cause  is  remanded  with  directions  to 
order  the  pleadings  to  be  amended  or  the  land  to  be  surveyed  so  a> 
to  describe  it  by  metes  and  bounds  and  courses  and  distances,  and  to 
tax  the  cost  of  such  further  proceedings  against  the  appellees. 

Kyle  &  Poston,  C.A.&P.IV.  Hardin,  W.  £.  Riley,  for  appellant 

P,  B.  Thompson,  Sr.,  for  appellees. 
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James  B.  Holtin  v.  Mollie  Holtin. 

osband  and  Wife— Divorce— New  Trial  on  Newly  Discovered  Evi- 
dence. 

A  motion  for  a  new  trial  should  not  be  granted  on  account  of  newly 
discovered  evidence  of  a  questionable  character,  when  the  party  could 
have  discovered  said  evidence  before  by  the  use  of  diligence. 

APPEAL  FROM  PENDLETON  CHANCERY  COURT. 

October  24,  1877. 

Opinion  by  Judge  Pryor  : 

The  newly  discovered  testimony  on  which  the  motion  for  a  new 
ial  was  based,  in  our  opinion,  would  not  have  influenced  the  opin- 
m  of  the  chancellor.  Jf  the  charge  of  adultery  made  against  the 
ife  had  been  sustained  by  the  testimony  of  witnesses  in  such  a  man- 
er  as  to  leave  no  doubt  as  to  the  truth  of  the  statements  made,  still 
le  judgment  dismissing  the  petition  would  have  been  proper.  The 
ppellant  had  lived  with  appellee  for  two  years  or  longer  after  the 
irth  of  the  child  whose  paternity  is  questioned,  and  until  a  short 
ime  prior  to  their  separation  confided  in  the  purity  and  virtue  of  his 
rife  to  such  an  extent  as  made  him  hostile  to  his  own  parents  and 
indred,  whose  suspicions  were  aroused  by  reason  of  the  peculiar 
olor  of  the  child.  During  this  whole  period  all  the  evidence  of  a 
vant  of  chastity  on  the  part  of  appellee  were  before  him  in  the  ap- 
>earance  of  the  boy,  and  no  other  facts  have  been  developed  that 
hould  have  caused  such  a  change  in  his  min4  up  to  the  time  at  which 
his  action  was  instituted. 

The  evidence  that  he  seems  to  have  discovered  was  almost  within 
lis  own  household  and  from  those  who,  if  we  are  to  judge  from  the 
listory  of  this  case  and  the  character  of  the  statements  made,  were 
scarcely  so  modest  as  to  decline  communicating  to  the  appellant  the 
evidences  of  his  wife's  disgrace.  One  says  he  had  frequent  sexual 
:onnection  with  her.  The  others  saw  negroes  frequently  at  the  hus- 
l)and's  home,  and  using  such  familiarities  with  the  appellee  that  if 
true  makes  her  the  most  deg^ded  of  women.  The  facts  proposed 
to  be  established  by  these  affidavits  are  inconsistent  with  the  testi- 
mony of  all  the  neighbors  and  friends  of  both  parties  who  have 
spoken  of  the  general  character  and  deportment  of  the  appellee  dur- 
ing her  whole  maxried  life.  They  nearly  all  speak  of  her  general 
character,  and  not  one  alludes  even  to  facts  or  circumstances  upon 
which  a  suspicion  could  rest  as  to  her  virtue.    The  statements  of  affi 
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davits  is  inconsistent  with  all  the  evidence  in  regard  to  character  u 
the  case,  and,  if  true,  we  are  ^satisfied  that  no  woman  so  abandonei^ 
could  have  maintained  such  an  unblemished  reputation  with  the  yit 
tuous  women  of  her  neighborhood.  If  ready  to  yield  to  the  anima 
desire  of  one  of  the  affiants  whenever  they  were  to  be  gratified,  aiW 
to  embrace  the  negro  men  when  an  opportunity  afforded,  no  con 
cealment  of  such  base  passions  could  have  been  made  by  the  appdki 
so  as  to  deceive  her  intelligent  and  virtuous  associates.  Such  statei 
ments  as  are  found  in  these  affidavits  are  inconsistent  also  with  ap 
pellant's  own  proof  made  at  a  time  when  the  necessity  for  a  discov- 
ery became  so  essential  as  to  make  truth  of  such  statements  at  least 
questionable. 

The  evidence  is  certainly  conflicting  as  to  the  general  features  oi 
the  child,  and  while  its  color  might  create  suspicion  as  to  its  pater^ 
nity  the  history  of  the  child's  ancestors  induced  the  chancellor,  m 
doubt,  to  efface  this  dark  spot  from  her  character,  and,  as  she  ha^ 
established  a  reputation  for  moral  worth  and  virtue  that  can  not  be 
questioned  except  upon  mere  suspicion,  we  concur  with  the  coarti 
below  in  its  judgment  dismissing  the  petition,  and  this  same  condu- 
sion  would  be  the  result  if  all  the  testimony  for  the  appellee  had  beeo 
excluded. 

C.  H.  Duncan,  for  appellant.    Clarke  &  Simon,  for  appellee. 


D.  W.  Phillips  z\  A.  K.  Young,  et  al. 

Homestead— Husband  and  Wife. 

The  statute  requires  the  court  to  set  apart  the  homestead  to  the  lis- 
band,  and  not  to  the  wife.  The  husband  does  not  forfeit  his  rigM  by 
surrendering  possession  in  obedience  to  an  erroneous  judgment  wh:^ 
was  afterwards  reversed. 

APPEAL  PROM  MARION  CIRCUIT  COURT. 

October  24,  1877. 

Opinion  by  Judge  Lindsay  : 

The  mandate  of  this  court  required  the  court  below  to  set  apan  \^' 
appellee.  Young,  $i,ooo  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  in  lieu  of  his  homestead  exemption.  He  did  not  for- 
feit his  right  to  this  money  by  surrendering  possession  under  an^i  ^ 
obedience  to  the  erroneous  judgment  which  was  afterward  revcrsei 
The  contingent  right  which  Mrs.  Young  has  to  be  endowed  out  oi 
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e  estate  of  her  husband  can  cut  no  figure  in  this  case.  She  is  not 
aiming  the  benefit  of  the  homestead  exemption.  She  can  have  no 
ich  claim  so  long  as  her  husband  is  living. 

The  statute  requires  the  court  to  set  apart  the  homestead  to  the 
ifendant,  not  to  his  wife,  and  it  is  only  where  the  surviving  widow 
aims  and  receives  the  benefit  of  the  homestead  under  Sec.  13,  Art. 
j.  Chap.  38,  Gen.  Stat.,  that  its  value  is  to  be  estimated  in  the  al- 
tment  of  dower.  It  would  be  premature  to  undertake  now  to  settle 
le  possible  rights  of  Mrs.  Young  to  be  endowed  out  of  this  prop- 
ty,  and  no  expression  of  opinion  by  the  court,  as  to  what  her  con- 
ngent  future  right  may  be,  can  bind  or  in  any  way  prejudice  her. 
The  action  of  the  court  below  in  regard  to  the  rights  of  the  de- 
indant.  Young,  conforms  strictly  with  both  the  letter  and  the  spirit 
f  the  statute,  and  the  judgment  appealed  from  must  be  afHrmed, 
Russell  &  Arritt,  for  appellant.    R.  H.  Rountree,  for  appellees. 


H.  Smith  v.  Athel  Smith. 


urchase-Money  Notes — Rights  of  Assignee  of  Purchase-Money  Notes. 
One  becoming  assignee  of  purchase  money  notes  takes  them  subject 
to  any  defense  or  set-off  that  the  maker  might  have  made  against  the 
assignor. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  31,  1877. 

Opinion  by  Judge  Lindsay: 

Appellant,  as  assignee  of  Demphrey,  took  the  note  sued  on  subject 
)  any  defense,  discount  or  set-off  that  appellee  might  have  used 
gainst  Demphrey.    Sec.  6,  Chap.  22,  Rev.  Stat. 

The  liens  on  the  lands  purchased  by  appellee,  and  for  the  part  pur- 
hase  price  of  which  the  note  was  given,  constituted  legal  discounts 
gainst  it.  Demphrey  could  not  enforce  the  collection  of  the  note 
ntil  he  first  removed  those  liens.  As  he  failed  to  remove  them  ap- 
ellee  had  the  right  to  protect  himself  by  paying  off  the  lien  debts, 
nd  he  can  set  off  these  payments  against  the  assignee  of  Demphrey. 
There  can,  therefore,  be  no  doubt  as  to  his  right  to  have  credit  for 
he  taxes  paid,  and  the  amount  paid  to  redeem  the  land  from  the 
'urchase  at  the  execution  sale. 

It  may  be  that  the  debt  paid  to  Sweeney  was  not  an  encumbrance 
«i  the  land,  but  it  was  paid  with  the  knowledge  and  consent  of  ap- 
40 
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pellant.  He  may  have  consented  under  a  mistake  of  law  and  under 
a  misapprehension  of  his  rigfhts.  But  appellee  made  no  misrepre- 
sentations to  him,  and  practised  no  deception  on  him,  and  can  not 
therefore  be  held  repsonsible  for  his  mistake. 

Judgment  afHrmed. 

G,  W.  Roy,  for  appellant     W.  N.  Sweeney,  for  appellee. 


D.  W.  Phillips  v.  W.  O.  Robards,  et  al. 

Bond  for  a  Deed. 

When  the  holder  of  a  bond  for  a  deed  pays  the  contract  price  be  is 
entitled  to  a  good  and  sufficient  deed,  and  If  at  that  time  the  person  ex* 
ecuting  such  bond  is  not  the  owner  of  the  legal  title  the  holder  of  su^^ 
bond  has  a  perfect  cause  of  action  for  the  breach  of  the  covenant  to 
convey. 

Right  of  Pnrchaser  of  Real  EsUte. 

A  purchaser  of  real  estate  receiving  a  bond  for  a  deed,  upon  partus 
for  the  land,  1b  not  bound  to  accept  a  deed  from  his  vendor  unless  the 
vendor's  wife  relinquishes  her  potential  right  to  dower. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

October  24.  1877. 

Opinion  by  Judge  Lindsay: 

Upon  the  payment  in  full  by  Robards  of  the  contract  price  for  the 
lands  and  house  mentioned  in  the  bond  dated  November  29, 1875,  he 
had  the  right  to  demand  from  Phillips  "a  good  and  sufficient  deed/ 
It  is  admitted  Phillips  did  not  convey,  and  that  he  was  not  at  that 
time  the  holder  and  owner  of  the  legal  title  to  such  lands  and  house. 
Therefore  he  was  unable  to  comply  with  his  contract,  and  Robards 
had  then  a  perfect  cause  of  action  against  him  for  the  breach  of  the 
covenant  to  convey. 

The  court  below,  in  the  exercise  of  equitable  power,  enjoined  Ro- 
bards from  proceeding  with  his  action  at  law,  to  afford  Phillips  a 
reasonable  opportunity  to  perfect  his  title  and  place  himself  in  a 
condition  to  comply  with  the  stipulations  of  his  bond.  The  plead- 
ings and  exhibits  of  Phillips  show  that  he  is  not  now  able  to*  convey. 
He  has  procured  all  the  title  of  his  vendor.  Young.  But  Young  has 
a  living  wife,  who  has  or  may  have  the  right,  in  case  she  survives 
her  husband,  to  be  endowed  out  of  the  real  estate. 

A  purchaser  is  not  bound  to  accept  a  deed  from  his  vendor  in  fnJ- 
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ment  of  a  contract  to  convey  a  good  title,  unless  the  vendor's  wife 
linquishes  her  potential  right  to  dower.  Andrews  v.  Word,  17  B. 
[on.  518.  Upon  the  same  principle  he  can  not  be  compelled  to  ac- 
pt  a  conveyance  when  the  wife  of  a  remote  vendor  has  failed  to 
ake  such  relinquishment.  In  all  such  cases  ''it  is  a  settled  principle 
t  the  law  of  vendor  and  purchaser,  that  as  a  general  rule  the  right 
t  the  latter  to  a  perfect  title,  clear  of  all  claims  whatsoever,  future 
id  present,  fixed  or  contingent,  is  one  of  which  he  can  not  be  de- 
"ived  but  by  his  own  acts."    Andrews  v.  Word,  ib. 

Robards  has  done  nothing  to  deprive  himself  of  this  almost  uni- 
jrsal  right.  The  fact  .that  he  knew  how  Phillips  derived  title,  or 
as  aware  of  the  source  from  which  he  was  seeking  to  obtain  title, 
3es  not  prejudice  his  rights  to  demand  "a  good  and  sufficient  deed." 
[e  contracted  for  a  deed  of  that  character,  and  he  has  the  right  to 
ave  his  contract  carried  out. 

It  is  not  material  in  this  case  that  Robards  did  not  reply  to  the 
riginal  and  amended  cross-petition  of  Phillips.  Those  pleadings,  as 
t  have  already  seen,  disclosed  all  the  facts  of  the  transaction,  and 
lowed  that  Phillips  had  no  right  to  demand  specific  execution,  and 
icrefore  no  right  to  enjoin  Robards  from  proceeding  with  his  ae- 
on to  recover  damages  for  the  breach  of  the  contract  to  convey. 

Judgment  oMrmed. 

Russell  &  Arritt,  for  appellant.    Belden  &  Shuck,  for  appellees. 


Laura  B.  Hiser,  et  al.,  v.  Narcissa  Thompson,  et  au 

Ldvene  Possession. 

Long  continued  posseBsion  and  control  of  real  estate  Is  not  enough 
to  overcome  the  legal  presumption  tiiat  one  holds  according  to  his  title. 
In  order  to  make  his  holding  adverse  to  the  other  heirs  who  had  un- 
divided Interests  It  was  necessary  not  only  that  his  possession  should 
be  open  and  notorious,  but  he  must  show  that  his  co-heirs  had  actual 
knowledge  that  he  was  claiming  against  them,  or  such  facts  from 
which  It  would  be  Inferred  that  they  had  such  knowledge. 

APPEAL  FROM  HART  CIRCUIT  COURT. 
October  25,  1877. 

Opinion  by  Judge  Cofer  : 

The  evidence  conduces  to  prove  that  Wm.  Wells,  the  fathei 
>f  Mrs.  Thompson,  was  the  owner  of  all  the  land  in  contest  in  this 
rase,  and  it  is  established  by  the  appellants'  pleadings,  as  well  as  by 
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the  evidence  that  Wm.  R.  Wells,  the  father  of  Mrs.  Hiser  and  a  co- 
heir of  Mrs.  Thompson,  entered  into  possession  and  held  the  had 
under  the  widow  of  Wm.  Wells. 

This  being  the  case  the  holding  of  Wm.  R.  Wells  was  prima  facie 
amicable,  and  not  adverse  to  his  co-heirs,  and  it  devolved  on  him  to 
show  such  facts  as  converted  his  holding  into  one  adverse  to  then. 
Moss  V,  Currie,  i  Dana  266;  Stevenson  v.  Huddleson,  13  B.  Mon. 
299. 

The  only  evidence  conducing  to  show  that  Wm.  R.  Wells  clainwl 
the  whole  land  against  his  co-heirs  is  his  long  continued  possession 
and  control.  But  this  is  not  enough  to  overcome  the  legal  presump- 
tion that  he  held  according  to  his  title.  In  order  to  make  his  holding 
adverse  to  them  it  was  necessary  not  only  that  his  possession  should 
be  open  and  notorious,  but  it  was  necessary  to  show  that  the  oheirs 
had  actual  knowledge  that  he  was  claiming  against  them,  or  to  shoft 
such  facts  as  would  warrant  the  inference  that  they  knew  he  was  sc' 
claiming.  Russell's  Heirs  v.  Marks' s  Heirs,  3  Met.  37 ;  Gossom  v 
Donaldson,  18  B.  Mon.  230;  Young  v.  Adams,  14  B.  Mon.  127. 

No  such  facts  were  shown  in  this  case.  Wm.  Wells  was  in  pos- 
session of  all  the  land  at  his  death,  and  the  subsequent  possession  0: 
his  widow  and  W.  R.  Wells,  not  having  been  adverse  to  Mrs. 
Thompson,  inured  to  her  benefit. 

The  appellants  claimed  that  W.  R.  Wells  had  purchased  Mrs. 
Thompson's  interest.  Of  this  there  is  no  sufficient  evidence.  The 
alleged  declaration  of  her  husband  at  the  sale  of  the  propert}*  oi 
Wells,  that  the  steer  spoken  of  had  been  sold  to  him  to  complete  the 
payment  for  his  wife's  interest  in  the  land,  is  not  enough  to  prove 
that  a  sale  had  been  made,  and  especially  is  it  wholly  insufficient  to 
prove  a  sale  valid  and  enforcible  against  a  married  woman. 

The  court  below  did  not  act  on  the  appellants'  exceptions  to  depo- 
sitions, and  we  doubt  whether  we  would  have  any  authority  to  r^ 
verse,  even  if  the  depositions  should  have  been  excluded,  and  it  ap- 
peared that  without  the  evidence  contained  in  them  the  judgment 
should  have  been  different.  But  waiving  this  we  think  the  judgment 
should  have  been  the  same  if  all  the  depositions  excepted  to  had 
been  excluded. 

The  judgment  must  therefore  be  affirmed. 

H,  Muller,  Edwards  &  Seymour,  for  appellants. 

A.  J  as.  Jones,  Samuel  H.  Richardson,  for  appellees. 
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J.  E.  Downing  v,  Sarah  A.  Austin. 

Innocent  Purchaser. 

An  innocent  purchaser,  acquiring  the  legal  title  without  notice  of  the 
fraud  of  his  vendor  or  the  equity  of  the  party  who  is  seeking  to  re- 
cover the  land,  will  be  protected  in  his  title. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 

October  25,  1877. 

Opinion  by  Judge  Pryor: 

An  innocent  purchaser,  acquiring  the  legal  title  without  notice  of 
the  fraud  of  his  vendor  or  the  equity  of  the  party  who  is  seeking  to 
recover  the  land,  will  be  protected  in  his  title.  He  is  not  made  a  mala 
fide  purchaser,  although  his  vendor  may  have  been.  In  this  case  the 
appellee,  when  she  sued  the  appellant,  was  invested  with  the  legal 
title  to  the  land  in  controversy,  and  not  only  so,  but  she  obtained  it 
by  a  judgment  of  the  chancellor  in  an  action  to  which  the  infant  was 
made  a  party.  In  such  a  case  it  matters  not  what  claim  the  infant 
may  assert  as  against  her  mother  for  opening  the  judgment ;  it  can- 
not affect  the  appellant  unless  notice  of  the  equity  of  the  infant  is 
brought  home  to  him.  The  mere  fact  that  the  infant  has  the  right 
within  twelve  months  after  arriving  at  age  to  show  cause  against  the 
judgment  constitutes  no  equity  against  bona  fide  purchasers.  The 
only  remedy  would  be  against  the  mother  to  recover  the  money. 

In  decretal  sales  of  infant's  real  estate  the  title  passes  to  the  pur- 
chaser, where  the  court  has  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, and  in  such  cases  the  rights  of  the  bona  fide  purchaser 
will  be  protected  as  against  the  infant.  In  the  present  case  there  is 
no  defense  made  to  the  recovery.  The  only  allegation  is  that  the  rel- 
atives of  the  infant  are  threatening  to  have  the  proceeding  reviewed 
in  which  the  latter  recovered  the  land  or  obtained  the  deed,  and  that 
the  infant  has  twelve  months  after  arriving  at  age  to  institute  such  a 
proceeding.  No  fact  is  stated  showing  any  equity  on  the  part  of  the 
infant,  or  any  reason  that  would  induce  the  chancellor  to  annul  the 
deed  to  the  mother.  If  the  infant  has  any  equity  it  has  inured  to  the 
appellant.  It  is  alleged  that  all  the  proceedings  were  regular  and 
proper,  and  no  state  of  facts  whatever  are  presented,  upon  which  the 
chancellor  could  grant  any  relief  to  the  infant  as  against  her  mother. 
The  judgment  must  be  affirmed  with  damages.  Hardin's  Ex'rs  v. 
Harrington,  1 1  Bush  367. 

£.  C.  Phister,  for  appellant,     Wadsworth  &  Son,  for  appellee. 
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Mary  Barnett,  et  al.,  z\  Wm.  G.  McGuire. 

New  Trial — ^Newly  Discovered  Evidence. 

A  motion  for  a  new  trial  on  account  of  newly  discovered  evidence 
should  be  denied  where  due  diligence  was  not  shown  to  discover  sucii 
evidence  before  the  trial. 

APPEAL  FROM  WOLFE  CIRCUIT  COURT. 

October  25,  1877. 

Opinion  by  Judge  Cofer  : 

It  is  doubtful  whether  the  facts  stated  in  the  appellee's  petitk)n 
were  sufEcient  to  entitle  him  to  a  new  trial.  But  we  think  it  is  quite 
clear  that  he  has  wholly  failed  to  make  out  his  case  by  proof. 

He  shows  that  the  wife  of  Robert  Wickliffe  and  the  w^ife  of  John 
D.  Spencer  are  dead,  but  he  does  not  show  or  attempt  to  show  that 
the  fact  that  they  were  dead  was  newly  discovered,  or  that  he  made 
any  inquiry  in  respect  to  the  matter  before  the  former  trial. 

He  neither  alleged  nor  proved  that  he  did  not  know  before  that 
trial  where  Wickliffe  and  Spencer  resided,  or  that  he  made  the  slight- 
est effort  to  learn ;  and  the  record  shows  not  only  that  he  did  know 
where  Spencer  lived,  but  that  Spencer  was  examined  as  a  witness 
before  the  first  trial,  and  strongly  conduces  to  prove  that  the  appel- 
lee knew  his  wife  was  dead.  But  whether  he  did  or  not  know  tha: 
Mrs.  Spencer  was  dead,  it  is  plain  that  he  could  have  known  it  by 
even  slight  diligence,  and  the  conclusion  is  fair  that  he  could  by  rea- 
sonable diligence  have  known  that  Mrs.  Wickliffe  also  was  dead. 

He  attempted  to  excuse  his  lack  of  preparation  before  the  fot 
trial  by  alleging  that  he  was  afflicted,  and  in  consequence  unable  to 
attend  to  it.  That  was  denied  and  no  evidence  was  offered  to  sup* 
port  it. 

To  allow  a  new  trial  upon  such  a  state  of  fact  is  to  encourage  neg- 
ligence in  suitors,  and  this  is  against  public  policy,  and  would  render 
the  judgment  of  courts  of  little  value  and  litigation  almost  intermin- 
able and  enormously  expensive. 

The  judgment  granting  a  new  trial,  and  the  subsequent  judgment 
enforcing  the  contract  between  the  appellee  and  Bowman  and  direct- 
ing a  sale  of  the  land,  are  reversed,  and  the  cause  is  remanded  wi^^ 
directions  to  dismiss  the  petition  for  a  new  trial,  and  to  proceed  in 
conformity  to  the  former  opinion  of  this  court. 

Wm,  L.  Hurst,  for  appellants.     T.  H,  Cardzvell,  for  appellee. 
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A.  D.  WiLUAMS,  ET  AL.,  V,  McMaHON  &  MaTTINGLY. 

>exnitrrer  for  Defect  of  Parties. 

Where  the  petition  shows  that  there  is  a  defect  of  parties,  such  de- 
fect must  be  taken  advantage  of  by  demurrer,  and  if  the  party  fails  to 
demur  the  objection  is  waived. 

Administration  of  Estate. 

Where  a  person  has  been  dead  five  years  and  no  administration  had 
of  his  estate,  there  is  a  strong  presumption  that  he  owed  no  debts,  or 
that  the  creditors  had  abandoned  their  claims,  or  that  his  heirs  had 
paid  the  debts  without  administration. 

APPEAL  PROM  DAVIESS  CIRCUIT  COURT. 

October  25.  1877. 

Opinion  by  Judge  Elliott  : 

The  appellees  brought  this  suit  in  the  Daviess  Circuit  Court,  and 
substantially  charged  that  they  had  obtained  judgment  and  had  a  re- 
turn of  no  property  found  against  W.  A.  Williams  for  the  sum  of 
$67.54,  and  that  they  held  a  note  against  him  for  $52.24. 

They  aver  that  Alexander  Williams,  the  father  of  W.  A.  Wil- 
liams, sold  to  his  son,  A.  D.  Williams,  a  tract  of  land  at  the  price  of 
$2445,  payable  annually  at  the  rate  of  $150  per  year,  the  first  pay- 
ment being  due  the  first  of  March,  1868,  and  the  last  the  first  of 
March,  1883.  They  charged  that  a  lien  had  been  reserved 
in  the  deed  from  Alexander  Williams  to  A.  D.  Williams  for 
the  purchase  money,  and  that  Alexander  Williams  departed 
this  life  about  five  years  before  the  institution  of  this 
suit.  They  make  all  Alexander  Williams's  heirs-at-law  defendants 
except  Ellen  Mudd,  and  state  that  A.  D.  Williams  still  owes  all  the 
purchase  money  for  the  land,  and  that  W.  A.  Williams,  this  debtor, 
is  entitled  as  a  distributee  of  A.  Williams  to  one-seventh  of  it.  A 
summons  was  executed  on  each  of  the  defendants,  who  failed  to  an- 
swer, and  a  personal  judgment  was  rendered  against.  A.  D.  Williams 
for  the  amount  of  the  plaintiff's  claim ;  and  it  was  adjudged  further 
that  he  have  credit  for  the  amount  thereof  in  the  settlement  and  dis- 
tribution of  his  father's  estate  as  paid  by  him  for  his  brother,  \y.  A. 
Williams. 

It  is  now  objected  by  appellants  that  Jvlrs.  Mudd  was  a  necessary 
party  and  was  not  before  the  court.  By  Sec.  120  of  the  Civil  Code  a 
defect  of  parties,  which  is  shown  by  the  petition,  must  be  taken  ad- 
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vantage  of  by  demurrer,  and  by  Sec.  123,  if  the  part>'  fails  to  demnr, 
the  objection  is  waived. 

But  it  is  contended  that,  as  no  administrator  had  been  appointed 
on  the  estate  of  Alexander  Williams,  no  suit  could  be  brought  again>t 
his  heirs-at-law. 

The  petition  charges  that  Alexander  Williams  had  been  dead  five 
years,  and  as  the  administrator  is  intended  to  represent  the  aed- 
itors,  the  object  of  administration  being  for  the  payment  of  the  de- 
cedent's debts,  the  presumption  is  pretty  strong  that  the  decedent 
owes  no  debts,  or  that  the  creditors  of  his  estate  had  abandoned  the 
idea  of  enforcing  payment  of  their  claims,  or  that  his  heirs-at-law 
had  settled  his  debts  without  administration,  which  is  sometimes 
done. 

At  any  rate  we  are  of  opinion  that  the  failure  to  administer  od  A. 
Williams's  estate  after  five  years  from  his  death  ought  not  to  preven: 
a  creditor  of  one  of  his  distributees  from  enforcing  his  claim  against 
him  for  his  distributive  share,  especially  as  he  admits  by  his  failure 
to  answer  that  his  interest  in  the  estate  is  greatly  more  than  the 
plaintiff's  debt,  and  as  A.  D.  Williams  admits  by  his  failure  to  answer 
that  he  owes  W.  A.  Williams  a  sum  greater  than  the  plaintiffs'  dain 
he  is  not  prejudiced  by  the  judgment.  The  appellees  had  tested  \V. 
A.  Williams's  solvency  by  a  return  of  no  property  found  on  one  of 
their  claims. 

Still,  as  the  appellees  garnisheed  a  particular  fund  in  the  hands  of 
A.  D.  Williams  and  the  grounds  of  the  attachment  were  admitted.  a« 
well  as  the  justice  of  the  debt,  the  court's  judgment  did  not  prejudice 
the  garnishee  or  the  debtor. 

Wherefore  the  judgment  is  affirmed. 

Owen  &  Ellis,  for  appellants.     W.  N.  Sweeney,  for  appellees. 


Harry  B.  Tully  v,  William  H.  Holmes,  et  al. 

Conveyance  to  Defraud  Creditors. 

Where  it  is  charged,  in  a  suit  against  one  receiving  a  deed  from  a 
grantor  who  conveyed  his  land  to  defraud  his  creditors,  that  Oi« 
grantee  knew  of  his  fraud,  and  the  facts  are  that  such  grantee  did 
know  that  his  grantor  was  a  fugitive  from  Justice  and  helped  him  tc 
get  away,  such  grantee,  to  protect  his  title,  must  show  his  good  faith 
purchase  and  the  payment  by  him  of  a  valuable  and  adequate  eonsid- 
eration,  without  notice  of  the  circumstances  surrounding  such  sale 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

October  26.  1877. 
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Opinion  by  Judge  Lindsay  : 

Osborne's  creditors  charge  that  he  sold  his  lands  to  Tully  for  the 
'audulent  purpose  of  hindering  and  delaying  them  in  the  collec- 
on  of  their  debts,  and  that  Tully  knew,  or  had  reasonable  grounds 
)  believe,  that  such  was  his  intention,  and  he  therefore  was  a  par- 
icipant  in  the  fraud. 

That  Osborne  did  intend  to  flee  the  commonwealth,  and  that  the 
teps  taken  and  the  sales  made  by  him  were  calculated  wholly  to  de- 
raud  his  creditors,  is  a  proposition  too  well  established  to  admit  of 
ontroversy. 

Tully  may  not  have  been  advised  of  the  fact  that  he  was  indebted, 
lut  he  knew  he  was  a  fugitive  from  justice  and  was  preparing  to 
bandon  permanently  his  residence  in  Kentucky.  He  knew  he  was 
elling  his  property  for  this  purpose,  and  also  that  he  was  selling  all 
he  property  he  owned.  He  voluntarily  gave  aid  and  assistance  to 
m  escaping  felon,  and  took  no  steps  whatever  to  ascertain  whether 
n  doing  so  he  would  prejudice  the  rights  of  such  felon's  creditors. 
The  legal  title  to  the  land  was  passed  to  him  pursuant  to  an  illegal 
:ontract.  He  may  hold  it  against  his  grantor  and  those  claiming 
jnder  him  as  volunteers,  but  when  he  seeks  with  that  title  to  protect 
the  estate  against  the  claims  of  the  grantor's  creditors  he  must  meet 
the  prima  facie  case  of  fraud,  by  showing  good  faith  on  his  part  and 
the  payment  by  him,  without  notice  of  the  circumstances  heretofore 
detailed,  of  a  valuable  and  reasonably  adequate  consideration. 

This  he  fails  to  do,  and  on  the  other  hand  the  appellees  make  out 
a  state  of  case  justifying  the  conclusion  that  he  not  only  did  not  act 
in  good  faith,  but  that  he  had  actual  notice  of  all  the  circumstances 
connected  with  the  flight  of  Osborne,  and  of  the  motives  which  in- 
duced him  to  sell. 

The  judgment  sufficiently  designates  and  fixes  the  day  on  which 
the  property  is  to  be  sold.    Said  judgment  is  affirmed, 
IV.  S.  Darnaby,  for  appellant.    A,  Duvall,  for  appellees. 


William  Brightwell  v,  Mary  Brightwell's  Adm'r,  et  al. 

Husband  and  Wife — Separate  Estate  of  Wife— Marriage  Contract. 

Where  the  wife  has  a  separate  estate  in  land  at  her  death  the  hus- 
band win  inherit,  unless  there  Is  something  in  the  antenuptial  con- 
tract to  prevent 
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APPEAL  PROM  FRANKLIN  CIRCUIT  COURT. 

October  26,  1877. 

Opinion  by  Judge  Lindsay  : 

The  residue  of  the  estate  of  Richard  Johnson  was  to  be  equally 
divided  between  Sally  Johnson  and  Mary  Brig^twell,  and  Williaai 
Brightwell  was  to  have  "no  interest  or  control"  of  that  portion  de- 
vised to  his  wife,  Mary.  This  created  in  her  a  separate  estate,  and 
except  for  the  contract  entered  into  between  the  husband  and  wife 
at  or  after  their  second  marriage,  he  would  have  taken  all  this  prop- 
erty as  surviving  husband  and  distributee. 

The  devise  did  not  create  an  estate  over  in  favor  of  anyone  after 
the  death  of  Mary  Brightwell.  She  took  the  absolute  title,  and  was 
protected  during  life  against  the  marital  rights  of  her  husband,  but 
this  protection  necessarily  ceased  with  her  death,  and  the  testator 
did  not  provide,  nor  attempt  to  provide,  that  anyone  else  should 
then  take  in  preference  to  the  husband. 

But  the  marriage  contract  does  stand  in  the  way  of  appellant  tak- 
ing more  than  a  life  estate  in  this  property.  He  does  not  seek  to 
avoid  the  legal  effects  of  his  deed,  but  is  willing  to  stand  by  and 
carry  out  the  contract.  If  appellees  are  right  in  their  claim,  that  be- 
cause the  contract  was  not  reduced  to  writing  till  after  the  second 
marriage  the  agreement  is  void  as  to  their  mother,  then,  there  being 
a  total  failure  of  consideration,  the  deed  should  be  set  aside  and  tbe 
title  to  the  land  restored  to  appellant 

But  the  latter  still  elects  to  stand  by  this  nuptial  agreement,  and  he 
must  be  allowed  either  to  enjoy  its  benefits  or  be  relieved  against 
its  obligations. 

Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
miss appellees'  petition. 

A.  J,  James,  for  appellant. 

/.  A,  and  /.  W.  Rodman,  Lindseys,  for  appellees. 


John  J.  Carder  v.  D.  R.  Murray,  et  al. 

Judgment — Execution— Injunction. 

When  the  owner  of  a  judgment  caused  an  execution  to  Issae  and  ^ 
served,  and  the  execution  debtor  interposes  by  an  injunction  to  prev«:i: 
the  sale,  and  then  undertook  to  satisfy  so  much  of  the  Judgment  as  wa5 
enjoined,  and  the  injunction  was  dissolved,  he  thereby  creates  his  lia 
bility  and  is  bound  to  pay  such  judgment. 
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APPEAL,  FROM  HANCOCK  CIRCUIT  COURT. 

October  26,  1877. 

Opinion  by  Judge  Pryor: 

We  understand  the  case  of  Wood  v.  Laycock,  3  Met  192,  as  de- 
iding  only  that  an  action  for  malicious  prosecution  cannot  be  main- 
lined until  the  termination  of  the  action.  Malice  cannot  be  known 
3  have  existed  prior  to  that  time. 

If  the  rule  had  any  application  in  a  case  like  this,  and  it  has  none, 
he  appellant,  Carder,  had  obtained  against  his  debtor  a  judgment- 
t-law  upon  his  demand,  upon  which  an  execution  was  properly 
ssued.  As  between  Carder  and  his  debtor  the  action  was  at  an  end, 
ind  he  had  the  right  to  enforce  the  judgment.  When  he  attempts 
o  do  this  and  levies  his  execution,  the  appellee  interposes  by  an  in- 
unction to  prevent  the  sale,  for  the  reason  that  the  property  is  not 
iubject  to  the  levy  or  the  appellee  has  a  prior  lien  upon  it.  The 
ippellee  undertook  by  his  hand  to  satisfy  so  much  of  the  judgment 
in  favor  of  Carder  against  W.  E.  Nottenmins  &  Co.  as  was  enjoined, 
:o  the  extent  the  injunction  might  be  dissolved.  The  injunction  was 
dissolved  and  appellees'  liability  was  at  once  created.  There  is  no 
escape  from  such  a  conclusion.  Although  it  may  be  adjudged  that 
Carder  had  no  lien,  still  this  cannot  affect  appellees'  liability  on  the 
bond.  The  debt  due  Carder,  evidenced  by  the  judgment,  is  unsatis- 
fied, and  appellee  became  bound  for  it  upon  the  dissolution  of  the 
injunction.  The  only  remedy  the  appellees  had  was  to  ask  to  have 
the  injunction  reinstated.  This  they  had  not  done-  What  effect  a 
formal  decision  may  have  in  the  case  in  the  event  it  is  determined 
that  the  injunction  was  improperly  dissolved  is  a  question  not  before 
the  court.  The  judgment  is  reversed  and  cause  remanded  with  di- 
rection to  sustain  the  demurrer  to  the  answer  and  for  further  pro- 
ceedings consistent  with  this  opinion. 
Williams  &  Brown,  for  appellant 
Murray  &  Powers,  for  appellees. 


Mary  Westerstorn  v,  B.  B.  Dunleavy,  et  al. 

Malicious  Prosecution — Averments  in  Petition. 

A  petition  for  malicious  prosecution  is  bad  when  it  does  not  contain 
an  averment  either  that  the  plaintiff  had  been  tried  and  acquitted,  or 
that  the  prosecution  against  him  had  been  abandoned,  or  that  final 
disposition  of  the  case  had  been  made. 
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False  Imprisonment. 

A  petition  for  false  imprisonment  is  bad  wbere  it  shows  that  tb^ 
imprisonment  was  upon  a  commitment  from  a  justice  of  the  peace,  and 
there  is  no  averment  that  the  Justice  acted  corruptly. 

APPEAL  FROM  MERCER  COURT  OF  COMMON  PLEAS. 

October  27,  1877. 

Opinion  by  Judge  Lindsay: 

Paragraph  No.  i  of  the  original  petition  shows  that  appellant  was 
arrested  and  imprisoned  under  and  by  virtue  of  a  warrant  issued  bv 
a  justice  of  the  peace,  in  which  she  was  charged  with  having  com- 
mitted a  disturbance  or  breach  of  the  peace,  by  intruding  upon  the 
peace  and  quiet  of  the  community  of  Shoners  and  remaining  a: 
their  home  and  domicil  against  their  wish,  and  refusing  to  depan 
when  requested,  and  also  with  being  a  disorderly  woman  and  guilty 
of  disorderly  conduct. 

It  is  averred  that  this  warrant  was  procured  to  be  issued  by  the 
appellees  without  palpable  cause,-  and  that  they  were  actuated  by 
malice.  But  it  is .  not  averred  either  that  the  appellant  had  been 
tried  and  acquitted,  or  that  the  prosecution  had  been  abandoned,  cf 
that  any  final  disposition  had  been  made  of  the  case.  It  is  essential 
in  an  action  of  this  character  to  allege  and  prove  a  trial  and  acquittal, 
or  at  least  a  discharge  from  custody.  Carrico  v,  Meldrum,  i  A.  K- 
Marsh.  224;  Yocum  v,  Polly,  1  B.  Mon.  358.  Hence  this  paragraph 
sets  out  no  cause  of  action. 

The  second  paragraph  charges  that  appellees  wickedly  and  ma- 
liciously conspired  together  to  procure,  and  did  procure,  the  justice 
of  the  peace  to  enter  a  judgment,  under  which  appellant  was  1112- 
prisoned  in  the  county  jail.  It  is  also  charged  that  this  judgment 
was  procured  by  falsehood  and  fraud,  but  there  is  no  averment  that 
the  justice  was  corrupt  or  induced  to  enter  the  judgment  by  bribery. 
The  proceedings  had  by  the  justice  are  exhibited  as  part  of  this 
paragraph.  They  show  jurisdiction  in  the  court,  a  proper  warrant 
charging  one  or  more  public  offenses,  a  regular  trial  or  investiga- 
tion, a  judgment  determining  that  appellant  was  a  disorderly  per- 
son and  requiring  her  to  give  bond  in  the  sum  of  $50  to  keep  the 
peace  and  be  of  good  behavior,  a  failure  on  her  part  to  give  the  re- 
quired bond,  and  an  order  committing  her  to  jail  on  account  of  her 
failure  or  refusal  to  give  it. 

There  being  no  averment  that  the  justice  acted  corruptly,  this  ex- 
hibit conclusively  contradicts  the  allegation  that  the  prosecution  ami 
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mprisonment  was  without  palpable  cause,  and  therefore  this  para- 
graph fails  to  set  out  facts  constituting  a  cause  of  action.  The  de- 
nurrer  of  appellees  to  these  two  paragraphs  should  have  been  sus- 
ained.  The  several  amendments  filed  fail  to  cure  the  defects  of 
ither  of  these  paragraphs. 

The  paragraph,  numbered  3,  of  the  amendment  of  July  17,  must 
>e  considered  in  connection  with  the  other  pleadings  in  the  case.  It 
vas  evidently  not  an  attempt  to  set  up  a  new  cause  of  action  and 
o  ask  for  damages  on  account  of  an  alleged  assault  and  battery.  It 
efers  to  the  time  and  place  aforesaid,  that  is,  the  time  and  place  at 
.vhich  the  appellant  was  arrested  and  tried  under  the  warrant  issued 
n'  the  justice,  and  alleges  that  at  such  time  and  place  the  defendants 
issaulted,  seized  and  took  her  into  possession,  and  without  authority 
3f  law  detained  her  in  their  custody,  and  falsely  imprisoned  her  in 
the  county  jail.  We  have  heretofore  decided  that  the  arrest,  deten- 
tion and  imprisonment  were  not  unauthorized  or  false. 

The  amendment  of  July  23  refers  to  the  same  arrest  and  imprison- 
ment, and  for  the  same  reasons  cannot  be  regarded  as  curing  the 
defects  in  the  pleadings  of  appellant  theretofore  filed,  or  as  setting 
up  a  new  and  distinct  cause  of  action.  But  even  if  this  amendment 
or  paragraph  No.  3  could  be  considered,  as  attempts  to  abandon  the 
action  for  malicious  prosecution  and  to  sue  for  assault  and  battery, 
still,  as  they  are  amendments  to  the  original  petition,  with  which 
is  exhibited  a  record  conclusively  contradicting  all  allegations  of  un- 
lawfulness in  the  seizure,  detention  and  imprisonment  of  appellant, 
they  would  not  be  good.  The  defects  in  these  pleadings  were  not 
and  could  not  well  be  cured  by  the  answer  of  appellees. 

Hence,  as  appellant's  pleadings  could  not  have  sustained  a  verdict 
in  her  favor,  she  was  not  prejudiced  by  any  of  the  rulings  or  de- 
cisions of  the  court  below,  and  the  judgment  must  be  affirmed. 

P.  B.  Thompson,  Jr.,  for  appellant, 

Nat  Gaither,  Kyle  &  Foston,  for  appellees. 


Daviess  County  Court  v.  John  G.  McFarland. 

Suit  Against  County — Evidence. 

A  judgment  against  the  county  for  work  and  labor  done  in  indexing 
books  will  be  reversed  where  there  is  no  evidence  to  prove  that  an  or- 
der had  been  made  by  the  circuit  court  directing  the  indexes  to  be 
made.  The  county  court  cannot  be  compelled  to  pay  for  them  unless 
they  were  so  ordered. 
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APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  27,  1877. 

Opinion  by  Judge  Cofer: 

The  appellee  presented  an  account  for  $2,000,  of  which  the  court 
allowed  $700.  That  was,  in  effect,  to  reject  the  residue  of  the  claim 
and  authorized  an  appeal  under  Sec.  11,  Art.  3,  Chap.  2,t^  Gen.  StaL 

Under  that  statute  the  appeal  is  to  be  prosecuted,  as  appeals  are 
now  taken  from  the  judgments  of  quarterly  courts,  and  the  case  was 
to  be  tried  in  the  circuit  court  as  an  original  case. 

But  the  judgment  must  be  reversed  because  there  was  no  evidence 
even  tending  to  prove  that  an  order  had  been  made  by  the  circuit 
court  directing  the  indexes,  for  which  the  appellee  charged,  to  be 
made.  The  county  court  cannot  be  compelled  to  pay  for  them  unless 
they  were  so  ordered.  Act  1873,  p.  313,  Gen.  Stat.  Judgment  rt- 
versed  and  cause  remanded  for  further  proper  proceedings. 

Orran  &  Ellis,  for  appellant.    McFarland,  for  appellee. 


WiLUAM  L.  Grant  v.  Ellen  M.  Graham,  et  al. 

Judgment — Parties  to  Judgment 

Only  those  persons  who  are  parties  to  an  action  in  which  judgment 
is  entered  are  hound  by  the  Judgment. 

Guardian's  Sale  of  Real  Estate. 

Where  a  ward's  real  estate  is  sold  in  pursuance  of  a  judgment  in  1 
suit  where  only  a  part  of  the  owners  were  made  parties,  it  is  erroneous 
to  commit  the  purchaser  to  jail  for  contempt  of  court  in  refusing  to 
pay  the  whole  of  the  purchase  money. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

October  29,  1877. 

Opinion  by  Judge  Elliott: 

This  was  a  suit  at  equity  brought  by  Ellen  M.  Graham,  guardian 
of  Ella  and  Eugenia  Graham,  and  H.  F.  Bowen,  guardian  of  WiD- 
iam  Graham,  and  George  and  John  Graham,  who  had  arrived  at 
the  age  of  twenty-one  years.  The  object  of  the  suit  was  to  sell  a 
house  and  lot  in  Covington  belonging  to  the  heirs-at-law  of  William 
Graham,  deceased,  under  Chapter  86  of  the  Revised  Statutes. 

Commissioners  were  appointed  to  value  the  estate  of  the  infant 
heirs  of  William  Graham,  deceased,  as  well  as  the  annual  profits 
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fiereof,  who  correctly  reported  the  value  of  the  real  estate  of  the 
petitioners,  but  failed  to  report  the  net  annual  profits  of  it  with 
nything  like  accuracy. 

Afterward  Kennedy  filed  a  petition  to  be  made  a  party  and  stated 
hat  he  had  been  appointed  guardian  of  Ella  and  Eugenia  Graham 
nstead  of  Ellen  M.  Graham,  who  had  resigned.  Kennedy  was  not, 
lowever,  made  a  party  by  any  order  of  court,  and  in  this  state  of 
:he  preparation,  and  without  any  evidence  of  the  death  of  William 
[jraham,  or  the  number  and  names  of  his  heirs-at-law,  or  the  guard- 
ianship of  Bowen  or  Kennedy,  a  judgment  was  entered  directing  the 
iiouse  and  lot  to  be  sold,  and  appellant  became  the  purchaser  at  the 
price  of  $3,500. 

By  the  fifth  sub-section  of  Art.  3,  Chap.  86,  Rev.  Stat.,  it  is  pro- 
vided that  "all  the  persons  interested  in  the  land,  and  the  statutory 
guardians  of  the  infants,  if  any,  who  are  not  petitioners,  must  be 
made  parties."  As  neither  Ella,  Eugenia  nor  William  Graham,  Jr., 
were  made  parties  to  the  suit,  and  for  other  irregularities,  the  ap- 
pellant refused  to  pay  the  last  instalment  on  his  purchase,  and  for 
his  refusal  was  adjudged  to  be  in  contempt  and  ordered  to  jail,  and 
from  this  judgment  he  has  appealed. 

The  sale  to  appellant  was  confirmed,  and  although  the  proceedings 
were  erroneous,  they  were  not  void  as  to  the  interest  of  George  and 
John  Graham  in  the  land,  and  no  appeal  has  been  taken  from  the 
judgment  confirming  the  sale  of  the  land  bought  by  appellant. 

We  are,  however,  of  opinion  that,  as  to  the  interest  of  Ella, 
Eugenia  and  William  Graham  in  the  land  sold,  the  sale  was  void 
and  failed  to  vest  their  title  in  the  purchaser,  because  they  were 
neither  of  them  made  parties  to  the  suit,  which  was  brought  by  per- 
sons who  called  themselves  their  guardians. 

It  seems  to  us,  therefore,  that,  as  these  three  infants  were  not  be- 
fore the  court,  the  only  title  appellant  acquired  by.  his  piu'chase  was 
that  of  Ellen  M.  Graham  and  George  A.  and  John  Graham,  all  of 
whom  were  petitioners,  and  he  should  only  be  required  to  pay  what 
their  interests  bear  to  the  whole  amount  paid  for  the  house  and  lot. 

The  judgment  committing  the  appellant  was  erroneous  also  in 
failing  to  fix  the  sum  still  due  on  his  purchase.  It  appears  that  he 
had  made  several  partial  payments  on  his  bonds,  and  although  a 
commissioner  reported  the  balance  due  from  appellant  the  court 
failed  to  confirm  his  report. 

On  the  return  of  the  case  the  court  should  ascertain  the  value  of 
the  widow's  dower  and  fix  the  proportion  it  and  the  interests  of  John 
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and  George  Graham  bear  to  the  entire  property  valued  at  $3,500, 
and  if  appellant  still  owes  anything  for  these  interests  he  should 
be  required  to  pay  it.  Wherefore  the  judgment  is  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  this  opinion, 
r.  F.  Hallflm,  for  appellant. 


American  Life  Ins.  Co.  v.  Cincinnati  Wine  Co. 

Clerical  Misprision. 

When  the  clerk  of  the  court,  by  oyersight  or  inadvertence,  has  mis- 
taken the  true  amount  of  uncontradicted  exhibit  filed  in  a  suit,  it 
will  be  regarded  as  a  misprision  and  corrected  on  motion. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

October  30,  1877. 

Opinion  by  Judge  Cofer  : 

On  the  6th  day  of  March,  1871,  the  appellee  borrowed  of  appel- 
lant $20,000  for  the  period  of  three  years  at  ten  per  cent,  interest, 
and  for  the  interest  executed  six  notes  of  $1,000  each  at  six,  twehe, 
eighteen,  twenty-four,  thirty  and  thirty-six  months  from  the  day  of 
the  contract ;  in  other  words,  the  appellant  loaned  the  money  at  10 
per  cent,  interest,  payable  semi-annually  and  took  notes  for  the  in- 
terest. 

The  first  note  for  the  interest  was  paid,  but  the  second  one  was 
not ;  and  as  the  appellee  had  been  sued  by  other  parties,  the  appel- 
lant made  its  appearance  in  the  litigation  and  asked  for  a  forfeiture 
of  the  appellee's  contract  for  its  failure  to  pay  the  instalments  of 
interest  when  due,  which  had  been  provided  for  by  its  terms,  and 
it  also  asked  for  the  enforcement  of  its  lien  on  some  real  estate  oi 
the  appellee,  which  it  held  in  mortgage  as  a  security  for  the  debt 
due  it. 

On  the  trial  of  the  suit  in  the  court  below  the  appellant  was  suc- 
cessful in  having  it  adjudged  that  the  appellee,  by  its  non-compliance 
with  the  terms  of  its  contract  with  appellant,  had  forfeited  its  right 
to  insist  on  the  three-year  credit,  and  judgment  was  rendered  in  ap- 
pellant's favor  for  the  $20,000  with  interest,  etc.,  and  its  lien  en- 
forced for  its  payment.  At  the  sale  of  the  mortgaged  property  ap- 
pellant, by  its  agent,  became  the  purchaser  at  the  price  of  $25,012.03. 
The  commissioner,  under  the  belief  that  appellant's  agent  had  only 
bid  the  amount  of  its  debt,  reported  that  he  had  taken  no  bond,  and 
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on  exceptions  filed  by  Palmer,  Howitt,  Thompson  and  appellee  to 
the  commissioner's  report,  the  court  adjudged  that  the  mortgaged 
property  had  brought  $1,893.33  '"ore  than  the  amount  of  appellant's 
debt ;  and  the  appellant  having  refused  to  execute  bond  for  this  ex- 
cess, so  much  of  the  mortgaged  property  was  ordered  to  be  sold  as 
would  pay  this  sum  with  interest  and  cost. 

From  the  judgment  in  favor  of  the  present  appellant  the  present 
appellee  and  others  brought  the  case  here  by  an  appeal,  and  this  ap- 
pellant prayed  a  cross-appeal;  and  one  of  the  reasons  given  why 
the  judgment  should  be  reversed  on  cross-appeal  was  that  appellant 
was  entitled  to  ten  per  cent,  interest  on  its  loan  to  appellee,  which 
had  not  been  adjudged  to  it,  and  it  asked  for  a  mandate  directing 
the  rendition  of  a  judgment  in  its  favor  for  its  claim  with  ten  per 
cent,  interest  from  the  6th  day  of  September,  1872. 

On  hearing  this  court  affirmed  the  judgment  of  the  court  below, 
both  on  the  original  and  cross-appeal.  On  the  return  of  the  suit  to 
the  lower  court,  and  after  notice  to  the  appellee,  the  appellant  moved 
the  court  for  a  correction  of  what  it  called  a  clerical  misprision  of 
the  clerk  in  entering  judgment  for  appellant's  claim  with  only  six 
per  cent,  interest,  when  the  interest  according  to  the  contract  and 
pleadings  should  have  been  ten  per  cent. 

This  attempted  change  of  the  judgment  was  resisted  by  the  ap- 
pellee and  appellant's  motion  overruled  by  the  court,  from  which 
judgment  the  case  is  again  hereby  appealed. 

There  can  be  no  doubt  that  when  the  clerk  of  the  court,  by  over- 
sight or  inadvertence,  has  mistaken  the  true  amount  of  an  uncon- 
tradicted exhibit  filed  in  a  suit,  it  will  be  regarded  as  a  misprision 
and  corrected  on  motion;  but  although  the  appellant  was  to  receive 
ten  per  cent,  interest  on  the  sum  loaned  to  appellee,  the  appellee  was 
not  to  pay  the  principal  of  the  debt  till  the  expiration  of  three  years, 
but  it  was  agreed  that  if  the  appellee  did  not  pay  the  interest  notes 
as  they  fell  due  he  was  to  forfeit  the  credit  to  which  he  was  entitled 
on  the  principal  of  the  debt,  and  as  the  appellant  brought  his  suit 
long  before  the  expiration  of  the  credit  named  in  the  $20,000  note, 
and  insisted  that  the  appellee  had  forfeited  his  right  to  the  credit  by 
his  failure  to  pay  the  interest  when  due,  it  was  not  entirely  clear 
and  free  from  doubt  whether  more  than  six  per  cent,  should  be  ad- 
judged in  such  a  case,  and  we  are  therefore  of  opinion  that  it  was 
not  a  clerical  misprision. 

The  lower  court  certainly  did  not  consider  it  a  misprision,  for 
when  the  exceptions  were  filed  to  the  commissioner's  report  the  ap- 
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pellant  tried  to  sustain  it,  and  the  court  ruled  against  it,  and  the 
same  question  was  made  in  the  cross-appeal  of  the  present  appellant 
through  its  counsel  by  brief,  and  the  court  again  ruled  against  it  by 
an  affirmance  of  the  judgment  of  the  lower  court  both  on  the  orig- 
inal and  cross-appeal. 

Wherefore  the  judgment  is  affirmed, 

Stevenson  &  O'Hara,  for  appellant.     T.  F.  Hallam,  for  appellee. 


Mary  M.  and  A.  B.  Cox  v.  W.  H.  Chelf. 

Married  Women — Conveyance  of  Real  Estate. 

The  statutes  empowering  a  married  woman  to  convey  by  joining  her 
husband  in  a  deed  give  her  the  right  to  convey  whether  founded  on  a 
valuable  consideration  or  not. 


APPEAL  FROM  GREEN  CIRCUIT  COURT. 

October  30,  1877. 

Opinion  by  Judge  Pryor  : 

The  general  doctrine  in  regard  to  the  conveyances  of  real  estate 
by  married  women  is  that  the  statutes  empowering  a  married  woman 
to  convey  in  conjunction  with  her  husband  give  her  the  right  to 
make  a  conveyance,  whether  founded  on  a  valuable  consideration  or 
not.  One  may  make  a  deed  of  gift,  mortgage  or  release,  and  when 
executed  as  required  by  the  statute  she  will  be  divested  of  her  title 
as  readily  as  if  she  had  been  a  feme  sole.  Kennedy  v.  Ten  Broeck, 
II  Bush  241.  The  proof  shows  a  compliance  with  the  statute  in 
taking  the  acknowledgment.  There  is  no  allegation  of  fraud  or 
collusion,  nor  any  evidence  in  the  record  sustaining  such  a  charge 
if  made.    Judgment  below  afhrmed. 

William  Howell,  for  appellants.     W.  H.  Chelf,  for  appellee. 


Henry  H.  Blackston  v.  Thomas  A.  McGill. 

Gaming — Stakeholder's  Duty. 

The  stakeholder  of  money  or  any  other  thing  staked  on  a  bet  or 
wager,  shall,  when  notified,  return  the  same  to  the  person  making  tbe 
stake,  and  if  he  fails  to  do  so,  the  amount  or  value  of  the  stake  may 
he  recovered  from  him  by  the  party  aggrieved. 
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APPEAL  FROM  BRECKBNRIDGB  CIRCUIT  COURT. 

October  31,  1877. 

Opinion  by  Judge  Lindsay  : 

The  stakeholders  of  any  money,  or  other  thing  that  may  be  staked 
on  any  bet  or  wager,  shall,  when  notified,  return  the  same  to  the 
person  making  the  state  or  deposit,  and  for  failing  so  to  do  the 
amount  or  value  of  the  stake  may  be  recovered  from  him  by  the 
party  aggrieved.    Sec.  5,  Art.  i.  Chap.  47,  Gen.  Stat. 

Appellant  swears  that  he  told  Cunningham  to  tell  McGill,  the 
stakeholder,  to  hold  the  money  until  the  dispute  concerning  the  race 
was  settled,  and  that  he  could  give  as  good  a  bond  as  the  party  with 
whom  he  bet.  Cunningham  confirms  this  statement,  and  says  that 
he  told  McGill  he  had  better  not  pay  the  money  to  Kanable,  and  to 
hold  it  till  the  dispute  should  be  settled. 

There  is  no  pretense  that  Cunningham  notified  McGill  to  return 
the  money  to  appellant,  nor  that  he  was  requested  or  directed  so  to 
notify  him.  It  is  therefore  immaterial  whether  McGill  was  or  not 
justifiable  in  paying  the  money  to  Kanable.  It  is  sufficient  for  the 
purposes  of  this  case,  that  he  has  not  yet  been  notified  to  return  it 
to  the  appellant,  and  such  notification  is  an  essential  prerequisite  to 
his  (appellant's)  right  of  action  against  him. 

Judgment  oHirmed, 

IVilliams  &  Brown,  N.  McMercer,  for  appellant 

Baird  &  Murray,  for  appellee. 


JosiAH  Magruder,  et  al.,  v.  A.  G.  Sparks. 

HomesteAd. 

When  one  owns  land  but  has  no  residence  upon  it,  hut  has  built  a 
house  on.  his  wife's  land  and  resides  there  with  his  family  he  cannot 
claim  a  homestead  on  his  own  land  as  against  his  creditors. 


APPEAL  FROM  HENRY  CIRCUIT  COURT. 

.October  31,  1877. 

Opinion  by  Judge  Elliott  : 

George  P.  Hill  died  in  Henry  county,  the  owner  of  one  hundred- 
twenty  acres  of  land,  which  descended  to  his  five  children  and  heirs- 
at-law,  of  whom  the  appellant,  M.  A.  Magruder,  was  one.    After 
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her  father's  death  she  bought  one  of  her  brothers'  interests  in  the 
land ;  and  the  evidence  conduces  to  the  conclusion  that  she  bougfat 
thirty  acres  of  the  tract  from  her  co-heirs,  the  sale  of  which  was 
made  necessary  for  the  payment  of  decedent's  debts.  This  tract  of 
land  was  never  partitioned,  but  many  years  ago  appellants  entered 
on  the  land  and  erected  a  dwelling  house  upon  it  and  have  continued 
to  reside  thereon  ever  since. 

Some  time  after  appellants  had  erected  their  dwelling  house  and 
other  buildings  on  the  premises,  appellant,  Josiah  Magruder,  bough: 
out  the  interest  of  Mrs.  Smithers  in  the  land,  she  being  an  heir-at-law 
of  G.  P.  Hill,  deceased. 

After  the  purchase  an  execution  issued  on  a  judgment  in  appellee's 
favor  against  appellant,  Josiah  Magruder,  and  others,  and  was  levied 
on  the  undivided  interest  which  Magruder  had  bought  of  Mrs. 
Smithers  in  the  Hill  tract  of  land,  and  the  same  being  afterward 
sold,  the  appellee  became  the  purchaser  at  the  execution  sale,  and 
the  sheriff  who  sold  the  land  afterward  made  him  a  deed  therefor, 
and  this  suit  was  brought  for  the  possession  of  the  land  sold  as 
Josiah  Magruder's  and  bought  by  appellee. 

The  appellee  insists  that  he  acquired  by  his  execution  sale,  one- 
fifth  of  the  whole  tract  of  land,  which  would  be  one-fifth  of  one 
hundred  twenty  acres. 

It  is,  however,  in  proof  that  by  a  general  arrangement  and  agree- 
ment amongst  the  heirs  of  G.  P.  Hill  it  was  agreed  that  it  was 
necessary  to  sell  thirty  acres  of  the  land  for  the  payment  of  de- 
cedent's debts,  and  that  the  thirty  acres  was  sold  to  Mrs,  M.  .^ 
Magruder,  who  paid  up  the  debts,  and  although  this  sale  is  not  e\'i' 
denced  by  any  deed  or  other  writing,  it  is  proved  verbally  without 
objection,  and  therefore  the  appellants  were  not  required  to  produce 
the  deed  or  other  evidence  of  title. 

It  is  contended,  however,  by  appellant,  Josiah  Magruder,  that  he 
is  entitled  to  a  thousand  dollars'  worth  of  the  land  sold  under  ap- 
pellee's execution  as  a  homestead.  This  position  would  be  correct 
if  the  residence  had  not  been  erected  on  his  wife's  land  and  before 
he  owned  any  interest  in  the  tract  at  all.  When  they  moved  on  the 
land  and  erected  their  dwelling  house  and  other  buildings  thereon 
they  took  actual  possession  of  Mrs.  Magr'uder's  interest  in  the  land. 
and  she  will  have  a  right  when  the  whole  tract  is  partitioned  to  ha>*e 
the  dwelling  house,  etc.,  included  in  the  boundary  laid  off  to  her. 
and  as  the  dwelling  house  is  worth  more  than  $i,cxx>,  of  course  none 
of  the  land  bought   by    appellant,   Josiah    Magruder,    from  Mrs. 
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Smithers  can  be  laid  off  or  set  apart  to  him  as  a  homestead.  He 
already  has  a  homestead  worth  more  than  a  thousand  dollars  located 
on  his  wife's  land,  and  as  he  does  not  reside  on  his  interest  in  the 
tract  he  cannot  have  it  set  apart  to  him  as  a  homestead. 

Wherefore  the  judgment  is  affirmed. 

Caldwell  &  Harwood,  for  appellants. 

Strother  &  Orr,  for  appellee. 


Nelson  Rue  v.  H.  L.  Bonta. 

Principal  and  Surety. 

Where  a  note  is  given  as  evidence  of  a  debt  of  A«  upon  which  B 
was  liable  as  surety,  it  follows  as  a  matter  of  law  that  when  C  became 
bound  for  it  by  signing  the  note  to  the  bank  he  became,  as  between 
himself  and  the  original  surety,  the  mere  surety  of  the  latter. 

APPEAL  FROM  MERCER  COURT  OF  COMMON  PLEAS. 

October  31,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant  sought  a  recovery  on  the  implied  promise  arising 
on  the  payment  by  him  of  a  debt  which  he  alleged  was  due  from 
himself  and  the  appellee  as  joint  obligors.  He  did  not  allege  a 
special  agreement  that  they  were  to  assume  the  debt  of  W.  M.  Rue 
and  to  become  jointly  liable,  as  between  themselves,  for  the  payment 
of  the  note  executed  by  them  to  the  commercial  bank. 

That  the  debt  for  which  that  note  was  given  was  originally  the 
debt  of  W.  M.  Rue,  for  which  the  appellant  was  liable  as  surety  or 
indorser,  is  an  undisputed  fact ;  and  it  follows  as  matter  of  law  that 
when  the  appellee  became  bound  for  it  by  signing  the  note  to  the 
bank,  he  became,  as  between  himself  and  the  appellant,  the  mere 
surety  of  the  latter,  unless  there  was  some  special  agreement  be- 
tween them  which  had  the  legal  effect  to  change  their  relation  to 
the  debt  and  to  each  other. 

If  there  was  such  an  agreement  it  was  the  foundation  of  the  ap- 
pellant's claim  to  contribution,  and  should  have  been  pleaded.  But 
as  the  pleadings  stood,  the  claim  of  the  appellant  was  answered  by 
his  own  testimony  as  to  the  origin  of  the  debt,  and  the  instructions 
were  therefore  more  favorable  to  him  than  the  law  warranted. 

The  only  purpose  for  which  the  appellant's  testimony,  in  respect 
to  the  verbal  agreement,  was  admissible,  if  it  were  admissible  at  all. 
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was  to  prove  that  the  note  was  a  joint  note,  and  for  that  purpose 
the  jury  were  allowed  to  consider  it.  To  have  allowed  the  appellant 
to  recover  on  the  alleged  special  agreement  would  have  been  to 
allow  him  to  prove  a  cause  of  action  entirely  different  from  that 
alleged. 

Judgment  affirmed, 

Kyle  &  Poston,  John  F.  Spillman,  for  appellant 

Thompson  &  Thompson,  for  appellee. 


Public  Library  of  Kentucky  v.  A.  W.  Little,  et  al. 

Legislative  Grant  to  Public  Library  to  Operate  a  Lottery. 

Courts  have  nothing  to  do  with  the  policy  of  legislation,  and  where 
the  general  assembly  passes  an  act  to  Incorporate  a  public  library  and 
grants  the  right  to  operate  a  lottery  in  connection  therewith  to  aid  in 
raising  money  to  maintain  it»  the  courts  are  not  to  decide  the  wisdom 
of  such  legislation,  but  are  only  required  to  construe  such  legislatioa 
in  accordance  to  the  legislative  intention. 


APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  1,  1877. 

Opinion  by  Judge  Lindsay  : 

The  act  incorporating  the  public  library  of  Kentucky  authorized 
the  corporation  to  acquire  books,  pamphlets,  periodicals  and  papers 
to  be  used  as  a  public  library,  and  also  to  acquire  and  hold  in  fee 
simple,  or  otherwise,  the  necessary  grounds  and  buildings  in  which 
to  keep,  preserve  and  use  its  library ;  and  to  enable  it  to  obtain  such 
books,  grounds  and  buildings  it  was  authorized  to  issue  and  sell 
stock,  to  accept  presents,  donations  and  gifts,  to  publish  a  newspaper, 
and  also  "to  give,  not  exceeding  five  in  number,  public,  literary,  mu- 
sicial  or  dramatic  entertainments,  at  which  they  may  distribute  by 
lot  to  patrons  of  the  entertainments  a  portion  of  the  proceeds  aris- 
ing from  the  sale  of  tickets  of  admission." 

The  corporation  was  authorized  to  employ  agents  and  assistants 
to  collect  books,  pamphlets  and  newspapers,  to  secure  subscriptions 
and  donations,  and  to  give  and  conduct  literary,  musical  and  dramatic 
entertainments  for  its  benefits ;  but  in  such  appointments  and  em- 
ployments, the  trustees  were  "not  to  involve  the  corporation  in  debts, 
nor  incur  for  it  any  liability  beyond  its  ready  means  of  meeting 
them." 
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Pursuant  to  a  contract  entered  into  with  the  library  company, 
Thomas  G.  Bramlette  and  his  associates  gave  four  musical  enter- 
tainments, and  distributed  prizes  to  the  holders  of  tickets,  out  of 
the  money  for  which  they  had  been  sold. 

These  appellees  formed  a  club  and  purchased  five  himdred  dol- 
lars* worth  of  the  tickets  issued  for  the  fifth  and  last  entertainment 
Prizes  amounting  to  $104.50  were  awarded  and  paid  them.  After  all 
this  they  became  convinced  that  the  entertainment  and  the  distribu- 
tion of  prizes  were  frauds  on  the  act  of  incorporation,  and  they 
accordingly  instituted  this  action  in  equity  to  recover  from  the  pub- 
lic library  the  remainder  of  the  $500  paid  for  tickets. 

The  gravamen  of  their  complaint  is  that  the  library  and  Bram- 
lette and  his  associates  combined  and  confederated  together  to  con- 
vert the  distribution  of  prizes  at  the  last  four  entertainments  into 
gigantic  lotteries,  and  that  they  were  so  converted  against  the  spirit 
and  intent  of  the  legislative  grant,  and  hence  that  said  distributions 
of  prizes  were  unauthorized  and  illegal. 

The  material  facts  stated  in  the  petition,  excluding  all  the  ir- 
relevant matter  pleaded,  support  the  averment  that  the  distribution 
of  prizes  at  the  fifth  and  last  entertainment  was  in  the  nature  of  a 
lottery,  and  if  appellees  are  correct  in  their  construction  of  the  grant, 
it  was  manifestly  in  excess  of  the  powers  and  privileges  delegated 
to  the  corporations. 

That  the  grant  to  the  library  was  in  the  nature  of  a  lottery  priv- 
ilege is  perfectly  clear,  and  when  its  object  and  purposes  are  con- 
sidered it  is  difficult,  if  not  impossible,  to  say  that  the  legislature 
intended  \o  limit  the  sale  of  tickets  to  the  entertainments  to  persons 
who  in  good  faith  expected  to  attend  them,  and  to  prohibit  the  dis- 
tribution of  prizes  to  any  other  than  such  of  the  patrons  as  should 
actually  be  in  attendance. 

A  great  public  library  was  to  be  established,  which  in  the  language 
of  the  act  of  incorporation  is  to  be  forever  free  to  the  gratuitous 
use  and  enjoyment  of  every  citizen  of  the  state  of  Kentucky,  and 
of  all  good  citizens  of  every  state  in  the  Union  who  shall  comply 
with  the  rules  and  regfulations  made  by  the  trustees. 

The  preamble  to  the  act  declares  that  many  good  citizens  were 
anxious  to  contribute  to  such  as  public  charity  by  gifts,  loan  and 
subscriptions,  provided  the  legislature  would  grant  such  a  charter 
as  would  inaugurate  the  enterprise  and  place  it  upon  a  permanent 
and  self-sustaining  basis. 
Upon  these  considerations  the  charter  was  granted,  and  it  pro- 
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vided  no  substantial  and  available  means  to  raise  the  large  fund 
necessary  to  inaugurate  the  movement  and  place  the  institution  on  a 
permanent  and  self-sustaining  basis,  and  thus  to  encourage  and  in- 
duce persons  interested  in  its  success  to  make  gifts,  donations  and 
subscriptions,  except  the  privilege  to  distribute  prizes  by  chance  at 
the  five  entertainments  it  had  the  right  to  give.  The  authority  to 
issue  and  sell  bonds  to  an  amount  equal  to  one-half  the  capital  stock 
subscribed  for  cannot  be  regarded  as  an  available  means  for  raising 
any  considerable  stun  of  money,  as  the  stock  could  not  exceed  one 
htmdred  thousand  dollars,  and  as  a  subscription  for  stock  was  in 
point  of  fact  but  an  indirect  mode  of  giving  money  to  the  corpora- 
tion. The  stock  would  not  have  been  a  desirable  investment,  with- 
out the  lottery  grant,  as  the  act  of  incorporation  was  originally 
passed,  and  after  the  repeal  of  the  ninth  section  of  the*  act  it  was 
of  no  value  even  with  that  grant. 

That  the  legislature  intended  to  confer  lottery  privileges  on  the 
corporation  does  not  admit  of  question.  The  grant  is  clear,  explicit 
and  unmistakable,  and  the  sole  inquiry  presented  by  this  case  is 
whether  the  five  distributions  of  prizes  or  gifts  were  to  be  propor- 
tioned to  the  purpose  declared  in  the  act,  or  committed  or  restricted 
by  the  inferences  arising  from  the  time,  place  and  circumstances  at 
and  under  which  each  distribution  was  to  be  made. 

There  is  no  express  limitation  in  the  grant  as  to  the  sums  of 
money  to  be  raised  by  the  lottery  privilege,  nor  as  to  the  number  or 
price  of  the  tickets  to  be  issued  and  sold  for  the  several  entertain- 
ments, nor  as  to  the  amounts  to  be  distributed  in  the  way  of  prizes. 
But  it  is  insisted  with  much  reason  and  great  plausibility  that  there 
was  an  implied  limitation  as  to  each  and  all  of  these  matters  arising 
out  of  the  facts  that  entertainments  were  to  be  given,  that  the  prizes 
were  to  be  made  up  alone  out  of  portions  of  the  proceeds  of  the 
sale  of  tickets  of  admission,  and  that  they  were  to  be  awarded  only 
to  those  who  were  the  patrons  of  these  entertainments.  If  this  as- 
sumption be  correct,  then  the  library  company  were  restricted,  in 
the  sales  of  tickets  to  each  of  their  entertainments,  to  a  number 
which  would  not  preclude  the  probability  of  admitting  each  patron, 
and  to  a  price  not  in  excess  of  the  highest  prices  for  which  tickets 
to  such  entertainments  are  sold,  or  had  theretofore  been  sold. 

The  limitation  or  restriction  to  be  thus  attached  to  the  grant  would 
tend  rather  to  defeat  than  to  accomplish  the  purpose  of  the  l^sla- 
ture,  and  this  is  a  consideration  not  to  be  lost  sight  of. 

An  exceptional  right  Uke  that  of  a  lottery  privilege  will  never  be 
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aised  by  implication  or  construction,  but  when,  as  in  this  case,  the 
^ant  is  expressly  made,  it  becomes  a  delicate  matter  for  the  courts 
o  imply  limitations,  not  in  terms  expressed  by  the  legislature,  in 
)rder  to  protect  the  public  morals  or  prevent  the  grantee  from  reap- 
ng  the  benefit  of  a  fraud  supposed  to  have  been  practised  on  the  law- 
nakers. 

It  is  the  duty  of  the  courts  to  ascertain,  if  possible,  the  legislative 
kvill,  and  to  uphold  and  enforce  it,  inside  of  constitutional  limita- 
tions, without  regard  to  the  policy  of  the  legislation  or  the  motives 
3r  the  legislators. 

It  may  be  proper  in  construing  an  act  of  the  legislature  to  look  to 
the  effects  and  consequences  when  its  provisions  are  ambiguous  or 
the  legislative  intention  is  doubtful.  But  when  the  law  is  clear  and 
explicit,  and  its  provisions  are  susceptible  of  but  one  interpretation, 
its  consequences  of  evil  can  only  be  avoided  by  a  change  of  the  law 
itself,  to  be  affected  by  legislative  and  not  judicial  action.  Bodey 
:.  Mattingly,  14  B.  Mon.  89. 

The  effect  and  consequences  of  this  lottery  grant  were  undoubted- 
ly to  promote  the  spirit  of  gaming  and  thus  to  debauch  the  public 
morals.  But  the  grant  being  clear  and  unmistakable,  the  duty  rest- 
ing on  the  judiciary  is  to  determine  whether  the  legislature  intended 
the  privilege  to  be  exercised  within  certain  implied  limitations,  or  to 
be  operated  upon  a  scale  sufficiently  extended  to  secure  the  establish- 
ment of  the  free  library  on  a  permanent  and  self-sustaining  basis. 

In  this  view  the  difference  as  to  the  questions  of  morals  and  pub- 
lic policy  is  in  degree  and  not  in  the  principle. 

After  there  had  been  one  entertainment  given  and  one  distribu- 
tion of  prizes  made,  and  the  public  fully  informed  as  to  the  construc- 
tion claimed  for  the  grant  by  the  corporation,  the  attention  of  the 
legislature  was  called  to  the  supposed  abuse  of  the  privilege  and  it 
was  asked  to  revoke  it.  This  it  declined  to  do ;  but  it  did  so  amend 
the  charter  as  to  deprive  the  stockholders  of  the  right  to  distribute 
to  themselves  the  remainder  of  the  property  on  hand,  in  case  the 
library  should  at  any  time  be  discontinued,  and  the  books,  periodicals, 
papers  and  pamphlets  given,  donated  and  loaned,  restored  to  the 
persons  from  whom  they  were  received. 

This  action  on  the  part  of  the  legislature  is  not  to  be  regarded  as 
even  an  authoritative  legislative  exposition  of  the  lottery  grant ;  but 
as  it  is  part  of  the  history  of  the  legislation  on  the  subject,  it  may 
be  referred  to  and  considered  in  reaching    its    true    construction. 
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Henry  v.  Tilson,  17  Vermont  479 ;  Sedgwick  on  Constitutional  and 
Statutory  Law,  page  252. 

The  several  means  provided  by  the  legislature  to  establish  the 
full  library  on  a  self-sustaining  basis  were  subscriptions  for  stock. 
gifts,  donations,  bequests  and  loans,  the  right  to  publish  a  newspaper, 
and  the  privilege  of  raising  money  by  way  of  lottery. 

The  mere  recapitulation  of  these  means  shows  that  the  one  most 
likely  to  render  certain  the  success  of  the  enterprise  was  the  lottery 
grant.  It  would  seem,  therefore,  that  to  restrict  that  grant  or  priv- 
ilege within  the  circumscribed  compass  contended  for  by  appellees' 
counsel  would  be  to  hold  that  because  the  legislature  provided  that 
entertainments  should  be  given,  and  the  prizes  to  be  distributed  made 
up  out  of  the  proceeds  of  the  tickets  sold  to  the  patrons  of  such  en- 
tertainments, it  therefore  intended  to  render  this  most  imponant 
means  practically  of  but  little  value. 

The  object  and  intention  of  the  legislature  was  not  only  plainly 
manifested  by  the  general  provisions  of  the  act,  but  are  expressly 
declared  by  the  preamble,  and  the  means  devised  to  secure  the  sac- 
cess  of  the  public  charity  cannot  be  impaired  by  judicial  construction, 
however  objectionable  they  may  be.  The  responsibility  for  the  eviU 
resulting  from  legislation  like  this  rests  with  the  law-makers  and 
not  with  the  courts,  and  it  is  neither  their  duty  nor  their  right  to 
imdertake  to  correct  or  limit  such  evils  by  encroaching  on  the  ex- 
clusive domain  of  legislative  power. 

The  lottery  gjant  is  not  void  by  reason  of  the  provisions  of  Sec. 
37,  Art.  2,  of  the  state  constitution.  It  is  legitimate,  although  it 
may  be  an  objectionable  mode  by  which  to  raise  the  funds  neccssan' 
to  establish  the  free  library.  The  rule  is  "that  none  of  the  provi- 
sions of  a  statute  should  be  regarded  as  unconstitutional  when  they 
all  relate  directly  or  indirectly  to  the  same  subject,  have  a  natural 
connection,  and  are  not  foreign  to  the  subject  expressed  in  the  title." 
Phillips  V,  Covington  &  Cincinnati  Bridge  Cotnpany,  2  Met  219; 
Louisville  &  Oldham  Turnpike  Road  Company  v,  Ballard,  2  Met 
165 ;  McReynolds  v,  Smallhouse,  8  Bush  447. 

In  view  of  these  conclusions  we  cannot  decide  that  the  fifth  and 
last  drawing  or  distribution  of  prizes  by  the  library  and  its  agents 
was  unauthorized  or  illegal.  We  need  not  determine  whether  the 
contract  between  the  library  and  Bramlette,  etc.,  was  or  not  judicious 
and  proper,  nor  whether  the  trustees  have  misapplied  or  misappro- 
priated the  .profits  arising  out  of  the  exercise  of  the  lottery  grant. 
These  are  matters  in  which  these  appellees  have  no  interest. 
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Judgment  reversed  and  cause  remanded  with  instructions  to  sus- 
ain  appellant's  demurrer. 

Judge  Cofer  concurs  in  the  reversal  of  the  judgment,  but  does 
lot  concur  in  the  reasoning  of  this  opinion. 

Harlan  &  Wilson,  N.  J.  Cardwell,  Duke  &  Richards,  W.  P.  D. 
3ush,  for  appellant, 

Z>.  IV,  Arftistrong,  B.  Duncan,  L.  H.  Dembits,  for  appellees. 


Commonwealth  v,  J.  N.  Murrell. 

Bastardy — ^Bond — Liability  of  Bondsmen. 

A  person  accused  of  bastardy,  when  arrested  and  brought  before  the 
court,  is  required  to  give  bond  for  his  appearance  in  the  county  court 
of  the  county  in  which  the  warrant  issued,  on  the  first  day  of  the  next 
term  thereof,  and  to  perform  the  judgment  of  said  court,  but  when  a 
bond  fails  to  bind  the  security  for  the  principal's  performance  of  the 
judgment  of  the  court,  it  only  requires  the  surety  to  surrender  his 
principal  in  execution  of  any  judgment  rendered  against  him,  and  by 
doing  so  the  surety  is  discharged  from  all  liability. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

November  1,  1877. 

Opinion  by  Judge  Cofer: 

David  Turk,  on  the  information  of  Louis  Montgomery,  was  ar- 
rested and  brought  before  the  judge  of  the  Adair  County  Court  on 
a  charge  of  bastardy,  and  executed  bond  with  appellee  as  his  secur- 
ity for  his  appearance  on  the  first  day  of  the  March  term,  1876,  of 
the  Adair  County  Court  to  answer  the  charge  and  to  render  him- 
self amenable  to  the  orders  and  process  of  said  court  in  the  prosecu- 
tion of  said  charge,  and  if  convicted  to  render  himself  in  execution 
thereof. 

At  the  March  term,  1876,  Turk  appeared,  was  tried,  and  a  ver- 
dict of  $125  rendered  against  him,  and  being  unable  to  give  bond 
therefor  was  committed  to  jail,  and  a  motion  was  then  made  in  the 
county  court  for  a  forfeiture  of  appellee's  bond  executed  before  the 
county  judge  for  the  appearance  of  Turk  before  the  county  court. 
The  court  overruled  this  motion,  and  appellant  took  the  case  to  the 
circuit  court,  where  that  judgment  was  affirmed;  and  from  that 
judgment  the  case  has  been  brought  here  by  appeal. 

The  law  requires  the  person  accused  of  being  the  father  of  a  bas- 
tard child,  when  arrested  and  brought  before  the  proper  officer,  to 
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give  bond  with  good  security  in  a  sum  to  be  fixed  by  the  judge  of  the 
county  court  of  the  county  "for  his  appearance  in  the  county  court 
of  the  county  in  which  the  warrant  issued  on  the  first  day  of  the 
next  term  thereof,  and  to  perform  the  judgment  of  said  court" 

This  bond  fails  to  bind  the  security  for  Turk's  performance  of 
the  judgment  of  the  court.  It  only  requires  appellee  to  surrender 
Turk  in  execution  of  any  judgment  rendered  against  him,  and  this 
duty  appellee  faithfully  performed,  for  he  not  only  surrendered  him, 
but  the  court  made  an  order  releasing  him  as  Turk's  surety,  and 
after  the  verdict  against  Turk  put  him  in  jail.  The  county  judge 
failed  to  require  Turk  to  execute  bond  for  his  appearance,  and  also 
that  he  would  perform  the  judgment  of  the  court,  but  as  appellee 
can  only  be  held  bound  for  the  breeches  of  the  covenants  in  his  bond, 
and  as  he  performed  all  the  conditions  of  the  bond  he  executed  he 
was  guilty  of  no  breach  thereof.  The  judgment  below  was  right 
and  is  hereby  oifHrmed. 

C.  M.  Salle e,  for  appellant. 

Baker  &  Hindman,  Sampson,  for  appellee. 


George  T.  Allen  v.  Silas  A.  Clift. 

Practice — ^Judgment  by  Agreement. 

Judgment  should  not  be  rendered  against  a  party  at  the  instance  of 
his  adversary  by  agreement,  unless  the  party  against  whom  the  jndg- 
ment  is  rendered  is  in  court  consenting. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 
November  1,  1877. 

Opinion  by  Judge  Pryor  : 

While  the  preponderance  of  the  testimony  shows  the  execution  of 
an  agreement  by  which  judgment  was  to  be  rendered  for  the  ap- 
pellant, yet  the  appellee  seems  not  to  have  been  present  in  the  court 
by  himself  or  attorney  consenting  to  the  judgment;  and  the  court 
is  required  to  try  the  case  in  the  absence  of  the  defendant  upon  what 
transpired  out  of  court  between  the  parties  relative  to  a  settlement 
of  the  controversy,  when  an  answer  making  a  substantial  defense 
had  been  filed. 

It  was  within  the  discretion  of  the  court  to  set  the  judgment  aside, 
and  there  was  no  such  abuse  of  discretion  as  would  authorize  this 
court  to  interpose;  but,  on  the  contrary,  judgment  should  not  be 
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ntered  against  a  party  at  the  instance  of  his  adversary  upon  such 
state  of  case,  unless  the  party  against  whom  the  judgment  is  ren- 
ered  is  in  court  consenting.  While  we  see  nothing  improper  in  the 
onduct  of  the  attorney  who  seems  to  have  acted  in  the  best  of  faith, 
till  we  think  that  the  judgment  ought  not  to  have  been  rendered, 
t  is  not  necessary  to  discuss  the  weight  or  effect  of  the  testimony. 
The  appellant  had  no  cause  of  action  against  the  appellee,  and  was 
lot  entitled  to  a  judgment  by  default.  There  is  no  allegation  of  in- 
olvency  on  the  part  of  the  principals,  nor  an  averment  that  the  debt 
t)uld  not  have  been  made  out  of  the  one  or  the  other,  or  both,  at 
he  institution  of  the  action.  Such  a  statement  was  essential  to  the 
ippellant's  cause  of  action.    Lee  v,  Forman,  3  Met.  1 14. 

Judgment  afUnned. 

Thomas  /.  Throop,  for  appellant.     T,  C.  Campbell,  for  appellee. 


Michael  Fritz's  Adm'r  v.  Sarah  J.  Cofer. 

Married  Women — ^Executory  Contracts. 

A  married  woman  cannot  be  compelled  to  complete  an  executory  con- 
tract, but  she  will  not  be  relieved  against  an  executed  contract  on  the 
sole  ground  of  her  coverture. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

November  1,  1877. 

Opinion  by  Judge  Lindsay  : 

It  was  neither  necessary  nor  proper  that  Mrs.  Cofer  should  leave 
her  home  in  the  country  and  move  to  Elizabethtown.  The  contract 
for  the  purchase  of  the  house  and  lot  cannot  therefore  be  upheld 
upon  the  idea  that  the  joint  undertakings  or  promises  of  the  hus- 
band and  wife  were  made  for  necessaries  for  herself  and  family. 

The  fact  that  she  was  a  married  woman  at  the  time  of  the  pur- 
chase will  not  entitle  her  to  a  rescission  of  the  contract,  nor  enable 
her  to  resist  the  enforcement  of  the  vendor's  lien,  if  said  contract 
has  been  fully  executed  by  the  delivery  and  acceptance  of  the  deed 
of  conveyance.  A  married  woman  cannot  be  compelled  to  complete 
an  executory  contract,  but  she  will  not  be  relieved  against  an  exe- 
cuted agreement  on  the  sole  ground  of  coverture. 

Appellant  alleges  in  her  petition  that  the  conveyance  was  duly 
accepted  by  defendants  and  duly  recorded.  Mrs.  Cofer,  answering, 
says  "she  denies  that  she  ever  accepted  the  deed  for  the  property." 
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It  is  not  proved  that  she  did  accept  it,  nor  that  either  she  or  her  hus- 
band had  it  recorded,  or  ever  had  it  in  possession.  The  burden  lies 
on  appellant  to  prove  the  acceptance,  in  order  to  conclude  Mrs.  Cofer 
by  showing  an  executive  contract.  She  failed  to  make  such  proof, 
and  therefore  the  court  below  properly  treated  the  contract  as  execu- 
tory and  decreed  a  rescission  thereof  and  the  cancellation  of  the  deed 
and  the  notes. 

Mrs.  Cofer  was  entitled  to  a  judgment  in  personam  against  the 
administratrix  of  her  deceased  vendor,  for  the  balance  of  the  pur- 
chase money  paid  after  deducting  the  reasonable  rents  of  the  house 
and  lot,  and  this  judgment  is  affirmed. 

But  she  could  not  enforce  her  alleged  lien  on  the  property  to 
secure  the  payment  of  said  judgment,  without  making  the  heirs  at 
law  of  the  decedent  parties  to  her  own  action.  Therefore  the  judg- 
ment enforcing  the  lien  is  reversed. 

Judge  Cofer  not  sitting. 

Wilson  &  Hobson,  for  appellant. 

A.  B.  Montgomery,  for  appellee. 


H.  C.  Stephens  v.  Mary  Jones,  et  al. 

SherifPs  Sale  of  Real  Estate. 

The  sheriff  can  only  legally  sell  as  much  of  the  debtor's  land  as  vUl 
make  his  debt,  Interest  and  costs,  and  when  he  sells  more  he  exceedi 
his  authority,  and  such  sale  passes  no  title. 

Judgment  in  Setting  Aside  a  Sale. 

Where  a  sheriff's  sale  of  land  on  execution  Is  set  aside  because  Illegal, 
but  the  purchaser  pays  his  bid  and  had  possession  under  his  porcbasp, 
the  court  should  adjudge  that  the  interest  on  the  money  should  be  set 
off  against  the  rent  of  the  land  from  the  date  of  the  purchase. 

APPEAL  FROM  KNOX  CIRCUIT  COURT. 
November  1,  1877. 

Opinion  by  Judge  Elliott: 

In  1 86 1  two  executions  issued  from  the  Knox  Circuit  Court,  one 
in  favor  of  Anderson  Stewart  and  the  other  in  favor  of  J.  C.  Wester- 
field,  and  both  of  them  against  appellant. 

These  executions  were  levied  on  a  tract  of  land  belonging  to  ap- 
pellant, lying  in  Knox  county,  which  land  was  sold  in  satisfaction 
of  the  execution  debts  and  brought  the  sum  of  $8oo,  that  sum  being. 
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s  the  ofEcer  who  sold  the  land  stated,  the  amount  of  the  executions. 
W,  this  sale  J.  J.  Jones  became  the  purchaser  of  the  appellant's 
ract  of  land,  and  the  sheriff  afterward  having  made  him  a  deed 
D  it,  he  took  possession  of  it  about  the  first  of  the  year  1863,  and 
eld  it  up  to  186S,  when  by  proceedings  in  this  suit  the  appellant 
egained  the  possession. 

At  the  time  of  Jones's  purchase  of  his  land  appellant  had  been 
Iriven  from  the  state  by  some  home  guards  in  Knox  county  in  con- 
equence  of  a  suspicion  that  he  was  a  southern  man,  as  they  called 
tim,  and  the  evidence  is  abundant  that  it  would  have  been  unsafe 
or  him  to  have  been  at  the  sale  of  his  land  or  to  have  returned  to 
lis  home  till  after  the  late  Civil  War. 

This  suit  was  brought  by  appellant  against  j.  J.  Jones's  heirs-at- 
aw,  he  having  died,  to  recover  his  land  and  to  set  aside  the  execu- 
ion  sale  to  J.  J.  Jones.  On  hearing  the  court  set  aside  the  sale  to 
[ones,  but  adjudged  that  appellant  should  repay  to  appellees  the 
imount  Jones  bid  for  the  land,  with  interest,  subject  to  a  credit  for 
he  value  of  the  rent,  etc.,  while  Jones  held  possession. 

There  can  be  no  doubt  but  that  the  judgment  annulling  the  sale 
to  Jones  is  correct,  for  the  bid  of  Jones,  the  purchaser,  was  $800, 
which  was  a  considerable  sum  over  the  amount  of  the  execution 
debts,  and  therefore  the  sale  was  void.  The  sheriff  could  only  sell 
as  much  of  the  land  of  the  defendant  in  the  execution  as  would  make 
his  debt,  interest  and  cost,  and  having  sold  more  he  exceeded  his 
authority  and  the  sale  passed  no  title.  But  we  are  of  opinion  that 
the  court  erred  in  adjudging  that  appellant  should  pay  the  appellees 
the  whole  amount  of  the  $800  bid  by  John  J.  Jones  for  the  land. 

If  the  sheriff  sold  the  land  for  a  greater  sum  that  was  due  upon 
the  executions  in  his  hands  he  violated  his  duty,  but  this  could  not 
increase  the  liability  of  the  defendant  in  the  execution.  All  that 
appellant  owed  at  the  time  his  land  was  sold  was  the  amount  of  the 
two  executions  levied  on  it,  with  their  interest  and  cost,  and  the 
illegal  acts  of  the  sheriff  in  selling  his  land  for  more  than  he  owed 
on  the  execution  debts  did  not  and  could  not  increase  appellant's 
liability  to  the  purchaser  under  this  illegal  sale.  We  are  also  of 
opinion  that  the  court  erred  in  not  adjudging  that  the  interest  on  the 
money  due  appellees  should  be  set  off  against  the  rent  of  the  land 
for  the  time  they  and  their  ancestors  had  it  after  the  purchase.  The 
general  rule,  as  between  vendor  and  vendee  on  a  rescission  of  a  con- 
tract where  the  vendee  has  been  in  possession  and  the  vendor  has 

been  paid  the  purchase  price,  is  to  set  off  the  rent  against  the  inter- 
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est  on  the  purchase  price  of  the  land,  and  as  appellees'  ancestor  took 
possession  of  the  land  in  dispute  under  a  sale  by  a  public  ofHcer. 
which,  if  valid,  was  equal  to  a  sale  made  by  him,  when  that  sale  is 
rescinded  the  rent  of  the  land  and  the  interest  on  the  purchase  price 
should  be  set  off,  the  one  against  the  other,  for  the  time  that  appellees 
and  their  ancestor  have  been  in  possession. 

We  are  of  opinion  that  the  damage  done  to  the  land  by  appellees 
and  their  ancestor  is  equal  in  value  to  any  improvements  made  k 
them,  and  that  all  that  the  appellees  are  entitled  to  is  a  judgment 
for  the  amount  of  the  executions  upon  which  appellant's  land  was 
sold,  with  interest  on  that  sum  from  the  time  that  appellant  rained 
the  possession  of  the  land. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion. 

/.  &  J.  W.  Rodman,  for  appellant,    /.  //.  Tinsley,  for  appellees. 


J,  B.  Smith,  et  al.,  v.  Henry  Eubank's  Adm'r,  et  al. 


Judicial  Sale  of  Real  Estate-— Description. 

A  Judgment  ordering  the  sale  of  real  estate  must  so  describe  tbe  Iscd 
as  to  enable  the  commissioner  to  discharge  his  duties  without  refer- 
ence to  any  other  papers  in  the  cause,  and  when  it  fails  to  do  so  tbe 
judgment  will  be  reversed  on  appeal. 

APPEAL  FROM  BARREN  CIRCUIT  COURT. 

November  2,  1877. 

Opinion  by  Judge  Elliott  : 

The  original  judgment  cannot  be  considered,  as  it  was  rendered  in 
1868.  But  the  court  erred  in  adjudging  a  sale  of  the  appellant- 
lands  without  stating  the  number  of  acres  or  giving  any  boundan 
of  the  land. 

In  Lawless  v.  Barger,  9  Bush  665,  this  court  decided  that  the 
judgment  should  be  so  certain  in  the  description  of  the  property  as 
to  enable  the  commissioner  to  discharge  his  duties  without  reference 
to  any  other  papers  in  the  cause,  and  that  the  commissioner  in  hi^ 
report  should  be  definite  in  his  description  of  the  land ;  and  although 
the  original  judgment  in  this  case  is  protected  by  age  and  length  0: 
time,  the  judgment  confirming  the  commissioner's  report  is  not. 

The  suit  was  brought  to  enforce  a  lien  on  blank  acres  of  land.  anJ 
the  judgment  refers  to  the  petition  for  boundary  without  giving  any. 
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Lod  the  report  of  sale  which  was  afterward  confirmed  was  equally 
ndefinite. 

Wherefore  the  judgment  confirming  the  commissioner's  report  is 
•ez*ersed  and  sale  annulled,  and  cause  remanded  for  further  proceed- 
ngs  consistent  with  this  opinion. 

Boles  &  McQuown,  for  appellants. 

Leslie  &  Scott,  for  appellees. 


C.  T.  Freeman  i\  Edward  J.  Cooney,  et  al. 

Damages — Easement. 

Where  one  under  a  contract  is  entitled  to  a  conveyance  of  a  right  of 
way,  which  it  is  agreed  he  shall  receive  on  a  certain  date,  but  which 
he  does  not  receive  at  that  time,  but  he  is  permitted  during  all  such 
time  to  use  and  enjoy  such  easement,  he  is  only  entitled  to  nominal 
damages  in  a  suit  for  failure  to  convey  such  easement  to  him. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

November  2,  1877. 

Opinion  by  Judge  Elliott  : 

Appellant  sold  his  farm  of  110  acres,  lying  near  the  Frankfort 
and  Versailles  Turnpike  road,  to  S.  Tobin,  and  for  a  deferred  pay- 
ment took  Tobin's  note  for  $3,070,  due  the  sth  day  of  April,  1876, 
but  executed  a  covenant  to  Tobin  that  he  would  convey  him  by  him- 
self or  others  a  passway  from  the  farm  sold  to  him  to  the  turnpike 
road. 

Appellant  was  not  the  owner  of  the  land  over  which  the  passway 
ran,  and  therefore  bought  the  privilege  of  a  passway  of  appellees, 
who  promised  to  convey  it  by  the  ist  of  September,  1875,  according 
to  their  covenant  filed  in  this  suit.  They  failed  to  convey  till  June, 
1876,  and  this  suit  had  in  the  meantime  been  brought. 

The  damage  appellant  says  he  sustained  was  in  the  failure  of 
Tobin  to  pay  him  according  to  his  contract  in  consequence  of  his 
failure  to  convey  Tobin  a  passway.  The  covenants  by  Tobin  to 
pay  the  balance  due  on  the  land  and  by  appellant  to  furnish  Tobin 
a  passway  were  independent  ones,  and  each  could  have  recovered  of 
the  other  the  damages  he  had  sustained  by  reason  of  a  breach  of  the 
covenant,  and  if  Tobin  had  sued  appellant  for  failing  to  assure  him 
a  passway ;  as  he  agreed  to  do,  he  could  have  only  recovered  the 
damage  he  had  sustained  by  a  non-compliance,  as  during  the  suit 

42 
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appellant  had  offered  to  comply ;  and  if  it  had  turned  out  in  evidence 
that  although  appellant  had  not  conveyed  the  passway  Tobin  and 
those  on  his  farm  had  been  using  it  without  cost,  Tobin*s  damages 
could  only  have  been  nominal. 

There  is  no  evidence  in  this  record  that  Tobin  did  not  have  the 
use  of  the  passway  as  though  it  were  his  own,  and  if  so  Tobin  would 
only  have  been  entitled  to  nominal  damages  in  a  suit  against  appel- 
lant for  failing  to  furnish  it.  The  damages  that  appellant  has  sus- 
tained by  reason  of  Tobin's  failure  to  make  promptly  the  last  pay- 
ment on  the  land  purchased  is  too  remote. 

There  is  no  evidence  that  appellant  has  sustained  any  damage  or 
been  prevented  from  a  free  passage  to  the  turnpike  by  reason  of  the 
failure  to  convey  the  passway  at  the  time  promised.  As  the  appel- 
lant showed  no  appropriate  special  damage  he  was  only  entitled  to 
nominal  damages,  and  as  the  court  adjudged  him  the  cost  we  wiU 
not  reverse,  because  it  failed  to  give  one  cent  or  other  nominal  sum 
in  damages. 

There  is  no  all^^tion  or  proof  in  this  record  that  appellant  or 
Tobin  were  either  of  them  obstructed  in  the  use  of  a  passway  over 
Cooney's  land  from  the  farm  sold  by  appellant  to  Tobin  to  the  Frank- 
fort and  Versailles  Turnpike  road,  and  therefore  appellant  fails  Jo 
show  any  approximate  damage. 

Wherefore  the  judgment  is  affirmed. 

A,  J,  &  D,  James,  for  appellant,    D.  IV.  Lindsay,  for  appellees. 


John  Brownfield,  et  al.,  v.  Lewis  Cookby,  et  au 


Husband  and  Wife-— Hnsband*8  Marital  Rights. 

The  chanceUor  has  no  power  after  the  husband  has  exercised  Us 
marital  right  and  reduced  his  wife's  money  to  possession,  and  thereby 
made  it  his  own,  to  divest  him  of  his  title  for  the  benefit  of  the  wife. 

Trust  Estate  in  Lands. 

Where  it  is  alleged  by  the  wife  that  certain  land  was  paid  for  in  pait 
with  her  money,  and  that  her  husband  promised  her  to  invest  it  in  Issi, 
but  does  not  allege  that  he  promised  to  take  the  title  in  her  name,  or 
that  he  did  take  such  title  to  himself  without  her  knowledge  or  in  Tic- 
lation  of  any  trust  or  legal  duty  on  his  part,  no  trust  was  made  out 
authorizing  the  court  to  adjudge  the  land  or  any  part  of  it  to  the  wife. 

APPEAL  FROM  GREEN  CIRCUIT  COURT. 

November  2,  1877. 
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Opinion  by  Judge  Cofer  : 

The  intestate,  W.  H.  Cookby,  was  an  infant  when  he  died.  The 
land  owned  by  him  was  derived  by  descent  from  his  father,  and  un- 
der Sec.  9,  Chap.  31,  Gen.  Stat.,  descended  to  his  uncles  as  his  heirs 
at  law.  They  are,  it  is  true,  more  remote  kindred  than  his  grandfa- 
ther, but  the  provision  of  the  statute  is  that  the  kindred  of  one  par- 
ent shall  not  be  excluded  by  the  kindred  of  the  other,  if 
the  latter  is  more  remote  than  the  grandfather,  grandmother,  uncles 
and  aunts ;  that  is,  if  more  remote  than  grandparents  and  tmcles  and 
aunts.  These  appellees  are  uncles,  and  are  therefore  not  more  re- 
mote than  uncles. 

There  was  no  case  for  an  equitable  settlement.  The  money  which 
belonged  to  Mrs.  Brownfield  came  to  the  hands  of  her  husband,  and 
thereby  became  his  absolutely,  and  all  right  of  his  then  wife  to  it  was 
at  an  end.  It  is  only  when  the  husband  has  not  actually  reduced  his 
wife's  choses  in  action  to  possession  that  she  can  assert  a  right  to 
an  equitable  settlement.  The  chancellor  has  no  power  after  the  hus- 
band has  exercised  his  marital  right  and  reduced  his  wife's  money  to 
possession,  and  thereby  made  it  his  own,  to  divest  him  of  his  title  for 
the  benefit  of  the  wife. 

No  trust  was  made  out  so  as  to  authorize  the  court  to  adjudge  the 
land,  or  any  portion  of  it,  to  Mrs.  Brownfield.  She  alleges  that  the 
land  was  paid  for  in  part  with  her  money ;  that  her  husband  promised 
her  to  invest  it  in  land,  but  she  does  not  allege  that  he  promised  to 
take  the  title  to  her,  or  that  he  took  the  title  to  himself  without  her 
knowledge  or  in  violation  of  any  trust  or  legal  duty  on  his  part. 

There  is  no  ground  upon  which  to  hold  that  the  land  was  partner- 
ship property,  and  therefore  to  be  treated  as  personal  estate.  There 
is  no  evidence  that  the  land  was  purchased  with  partnership  funds ; 
but  on  the  contrary  the  position  of  Wm.  Cookby  is  alleged  to  have 
been  paid  for  in  part  with  money  which  he  received  through  his  wife 
and  money  in  his  hands  as  guardian.  They  were  joint  tenants ;  they 
divided  the  land  in  the  lifetime  of  Wm.  Cookby,  and  that  division 
was  confirmed  by  legal  proceedings  in  the  name  of  his  widow  and 
child  after  his  death.  It  has  always  been  regarded  and  treated  as 
land,  and  never  as  partnership  property,  and  was  never  used  as  such. 

The  life  tenant  is  bound  to  pay  on  the  estate  held  by  that  tenure, 
and  there  was  no  error  in  adjudging  the  taxes  to  be  paid  dut  of  the 
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rent  before  dividing  it  between  the  widow  and  heirs.    Fox  v.  Long,  8 
Bush  551. 

Judgment  amrmed. 

Brown  &  Chelf,  for  appellants. 

A,  /.  &  D.  James,  William  Harrell,  for  appellees. 


William  Mitchell,  et  al.,  v.  H.  R.  C.  Greenwade,  et  al. 


Practice-— Duty  to  File  Copies  of  Judgments  and  Executions  When  Same 
Constitute  Basis  of  Claim. 

Where  judgments  and  the  executions  and  returns  thereon  are  th« 
basis  of  an  action  it  is  the  duty  of  plaintiff  to  file  copies  thereof  with 
his  petition,  and  the  defendant  is  not  bound  to  search  the  records  for 
them. 

APPEAL  PROM  MONTGOMERY  CIRCUIT  COURT. 

November  3,  1877. 

Opinion  by  Judge  Cofer  : 

That  Mize,  not  having  paid  the  debt  for  which  he  was  bound  as 
Greenwade's  surety,  was  not  entitled  to  a  judgment,  will  not  aral 
the  appellants  unless  they  have  made  out  their  cases,  for  until  thcj 
have  done  so  they  are  not  interested  in  that  question. 

The  statement  in  Mize's  answer  that  he  did  not  know  and  had  no 
information  sufficient  to  form  a  belief  as  to  the  recovery  of  the  judg- 
ments named  in  the  petition,  etc.,  is  equivalent  to  a  statement  that 
he  had  no  knowledge  or  information  sufficient,  etc.  If  he  did  not 
"know"  whether  such  judgments  had  been  rendered  then  he  had  no 
knowledge  that  they  had  been  rendered. 

The  statement  is  equivalent  to  this :  "He  says  he  does  not  know 
that  such  judgments  were  recovered,  and  moreover  he  has  no  infor- 
mation sufficient  to  form  a  belief  that  such  judgments  were  recov- 
ered." Information  is  not  knowledge,  but  Mize  denied  that  he  had 
either,  and  his  answer  cannot  be  true  if  he  knew  or  had  informa- 
tion sufficient  to  form  a  belief  whether  such  judgments  had  been  re- 
covered or  not. 

Nor  do  we  think  Mize  was  bound  to  examine  the  records  of  Mont- 
gomery county  to  see  whether  such  judgments  had  been  recovered. 
We  are  not  prepared  to  decide  that  it  is  ever  the  duty  of  a  party  to 
search  outside  of  the  record  of  the  particular  case  for  the  records 
which  go  to  establish  his  adversary's  case,  and  more  especially  when 
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the  record  is  one  which  the  law  made  it  the  duty  of  the  adverse  party 
to  file  with  his  pleadings. 

The  judgments  in  favor  of  the  appellants,  and  the  executions  and 
returns  thereon,  were  the  basis  of  their  actions,  and  under  Sec.  145, 
^Myers's  Code,  it  was  their  duty  to  file  copies  with  their  petitions,  and 
Sec.  155  shows  that  one  of  the  objects  of  requiring  exhibits  to  be 
filed  was  to  enable  the  adverse  party  to  see  and  inspect  them,  and 
that  matters  of  record  were  not  intended  to  be  made  an  exception 
to  the  rule  is  evidenced  by  the  facts  that  deeds  which  are  generally 
upon  record  are  mentioned  among  the  writings  required  to  be  filed. 

The  appellee,  Mize,  was  not  a  resident  of  Montgomery  county ;  he 
was  served  with  process  in  Wolfe  county,  and  swore  to  his  answer 
before  G.  B.  Swango,  J.  P.  W.  C,  which  indicates  that  he  was  not  in 
Montgomery  county  when  his  answer  was  prepared.  And  unless 
there  it  would  be  unreasonable  to  require  him  to  go  there  or  to  have 
an  attorney  to  search  for  records  which  it  was  the  plaintiflF's  duty  to 
file,  before  allowing  him  the  privilege  of  denying  knowledge  or  in- 
formation as  to  the  existence  of  such  records. 

Pctitibn  overruled. 

Apperson  &  Reid,  for  appellants,     W.  H.  Hall,  for  appellees. 


J.  G.  Walton  v.  Bradford  Stimkle. 

Partnership— Duty  of  Receiver — Debtors. 

Wlien  a  receiver  takes  charge  of  partnership  assets  he  should  convert 
them  to  cash,  and  where  one  of  the  partners  has  taken  money  from  the 
business  or  is  indebted  to  the  firm,  he  occupies  the  same  position  as 
other  debtors,  and  should  be  proceeded  against  as  other  debtors  are.  It 
is  error  for  the  court  to  order  him  to  pay  into  court  such  money,  or  pay 
his  debt  to  the  receiver,  and  to  imprison  such  debtor  for  contempt  upt>n 
his  failure  to  pay  such  debt. 


APPEAL  PROM  KENTON  CHANCERY  COURT. 

November  6,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  manifest  from  the  proof  in  this  case  that  a  partnership  existed 
between  the  appellant  and  appellee.  The  testimony  of  the  appellant's 
own  witnesses  cannot  be  reconciled  into  any  other  rational  conclu- 
sion. That  appellee  could  have  been  permitted  to  make  an  examina- 
tion of  the  books  whenever  he  was  about  the  establishment,  and  to 
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take  money  from  the  drawer  in  the  presence  of  the  clerks  and  the 
appellant  whenever  he  saw  proper,  and  yet  have  no  interest  in  the 
establishment,  is  a  conclusion  inconsistent  with  the  facts  themselves, 
and  not  sustained  by  any  proof  in  the  case.  The  existence  of  the 
partnership  being  established,  the  only  evidence  of  what  the  agree- 
ment was  is  the  statement  of  the  appellee,  and  as  there  is  nothing 
conflicting  with  his  statement  as  to  the  terms  it  was  proper  for  the 
chancellor  to  be  controlled  by  it  in  determining  the  extent  of  each 
partner ;  nor  is  there  anything  unreasonable  in  such  a  contract  The 
appellant  had  nothing,  and  was  without  means  to  enable  him  to  en- 
gage in  the  enterprise,  and  the  appellee,  with  an  unbounded  credit, 
permitted  it  to  be  used  for  the  benefit  of  the  firm,  besides  raising  one 
thousand  dollars  out  of  his  own  pocket  and  borrowing  as  much  more; 
that  constituted  the  cash  capital  of  the  concern. 

It  was  an  advantageous  partnership  to  the  appellant,  as  the  settle- 
ment of  the  accounts  show  a  profit  that  well  repaid  him  for  his  labor. 
The  trouble  with  appellant  is  that  he  has  expended  his  part  of  the 
profits  and  cannot  now  make  an  exhibit  of  the  amount  he  has  in  fact 
realized.  The  basis  upon  which  the  commissioner  ascertained  the 
amount  that  the  appellant  had  drawn  from  the  concern  after  be 
failed  to  charge  himself  upon  the  books  with  the  goods  and  cash  re- 
ceived, was  authorized  by  the  proof,  and  was  the  only  correct  method 
of  making  a  fair  statement  of  the  accounts  between  them.  The  ap- 
pellant had  withdrawn  from  the  firm  an  amount  exceeding  two  dol- 
lars per  day  during  the  period  an  account  was  kept  against  him,  and 
the  charge  of  two  dollars  per  day  after  he  ceased  to  make  any  entries 
to  his  debit  account  certainly  cannot  be  complained  of  by  him.  It 
is  not  shown  that  his  family  had  diminished  or  that  his  expenses  had 
been  lessened  in  any  manner. 

The  only  error  we  perceive  in  the  judgment  is  in  the  failure  of  the 
chancellor  to  credit  the  appellant  upon  his  indebtedness  to  the  appel- 
lee, by  one-half  the  proceeds  of  the  sale  of  the  groceries  and  fixtures 
after  the  payment  of  debts.  It  appears  that  the  debts  had  all  been 
paid  and  that  appellee  became  indebted  to  the  firm  for  goods  pur- 
chased at  the  commissioner's  sale  in  the  sum  of  $629  due  by  note. 
This  has  not  been  paid,  and  belongs  after  the  payment  of  debts  to  the 
firm,  the  appellant  owning  one-half.  He  should  therefore  have  been 
credited  on  his  indebtedness  to  appellee  in  one-half  of  this  note  and 
interest,  and  of  one-half  of  any  other  amount  realized  by  the  sale  or 
left  of  the  assets  of  the  firm  after  the  payment  of  all  the  debts.   Of 
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:x)urse  by  "assets'*  is  meant  such  as  can  be  converted  into  money,  not 
merely  insolvent  claims. 

As  to  the  claim  made  against  appellant  for  money  he  had  collected 
and  had  in  his  pocket,  we  think  the  rule  to  pay  it  into  court  was  prop- 
erly discharged.  He  had  never  received  it  from  the  court  or  under 
any  order  of  the  chancellor,  but  when  the  receiver  was  appointed  and 
the  store  closed  had  the  money  in  his  pocket  and  was  the  debtor  of 
the  concern  to  that  extent,  at  least  prior  to  the  injunction.  It  could 
not  be  reached  by  an  injunction  or  attachment,  and  standing  as  he 
did  in  the  position  of  any  other  debtor  it  would  have  been  error  to 
have  imprisoned  appellant  for  contempt  upon  his  failure  to  account 
for  it.  For  the  errors  indicated  the  judgment  is  reversed  on  the 
original  and  affirmed  on  the  cross-appeal,  and  cause  remanded  for 
further  proceedings. 

C  Edginton  &  /.  C  Carlisle,  for  appellant 

StCT/enson  &  O'Hara,  for  appellee. 


Farmers'  Bank  of  Kentucky  r.  E.  N.  McCormack,  et  al. 

Bond  for  Costs. 

Where  the  law  requires  plaintiff  to  give  bond  for  costs,  but  he  fails 
to  do  80  and  no  motion  is  made  to  require  him  to  do  so,  and  Judgment 
is  taken  by  default  against  one  defendant  and  against  another  for  a 
part  of  his  debt,  it  is  too  late  to  move  to  dismiss  the  cause  on  account' 
of  the  failure  to  give  bond;  but  the  defendant  who  is  still  contesting  a 
part  of  his  debt  may  have  the  cause  dismissed  as  to  such  debt.  No 
bond  for  costs  can  be  required  after  judgment. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

November  6,  1877. 

Opinion  by  Judge  Elliott  : 

The  Farmers'  Bank  sued  the  McCormacks  and  Howard  on  a 
promissory  note  and  took  judgment  against  the  two  McCormacks, 
and  also  against  Howard,  for  a  part  of  its  debt. 

Howard  filed  an  answer  by  which  he  contested  a  part  of  appel- 
lant's debt,  and  while  this  litigation  was  pending  he  made  a  motion 
to  dismiss  the  appellant's  suit  because  of  its  failure  at  the  commence- 
ment of  its  action  to  execute  a  bond  for  costs  as  required  by  the 
statute,  which  motion  was  sustained  by  the  court  and  the  appellant's 
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suit  dismissed,  and  appellant  on  this  appeal  insists  that  the  motion 
came  too  late. 

The  motion  did  not  and  could  not  have  applied  to  the  judgments 
already  rendered,  for  as  to  them  the  appellee,  Howard,  had  waived 
his  rights  to  have  a  dismissal,  by  his  failure  to  make  the  motion  be- 
fore the  judgments  were  rendered ;  but  as  to  that  part  of  the  demand 
^  contested  by  Howard  he  had  not  waived  his  right  to  a  bond  by  hii 
failure  to  make  the  motion  before  filing  his  answer.  The  statute  is 
imperative  that  a  bond  must  be  executed  in  a  case  like  this  before 
suit  is  brought,  and  we  see  no  reason  why  the  appellee  should  not  be 
entitled  to  the  benefit  of  the  statute,  as  to  the  contested  part  of  appel- 
lant's demand,  although  he  may  have  seen  proper  to  waive  it  as  to 
the  uncontested  part. 

We  are  of  opinion  that  the  right  in  Howard's  favor  to  make  the 
motion  had  not  been  waived,  nor  is  this  view  in  conflict  with  the 
opinion  of  this  court  published  in  Shelley  v.  The  Ncivport  SarAng 
Ass'n,  1 1  Bush  305,  for  the  motion  in  that  case  was  made  after  final 
judgment  in  the  entire  action  had  been  rendered  against  the  defend- 
ant, and  there  was  no  case  in  court  for  him  to  move  to  dismiss ;  and 
the  court  decided  that  after  final  judgment  it  was  too  late  to  insist  on 
a  bond  for  cost  because  the  litigation  had  shown  that  no  bond  was 
necessary  for  the  defendant's  protection,  as  the  cost  had  been  ad- 
judged against  him. 

Wherefore  the  judgment  is  affirmed, 

Apperson  &  Reid,  for  appellant    J.  /.  Comelison,  for  appellees. 


G.  W.  Dickey  v.  First  National  Bank  of  Franklin. 

Pleading— Su£Bciency  of  Answer  of  Indorser  on  Note. 

Where  an  endorser  on  a  note  in  his  answer  does  not  deny  that  he  re- 
ceived notice  of  the  non-payment  of  the  note,  but  merely  avers  that 
"He  denies  that  he  was  legally  notified/'  his  answer  is  not  good,  it  be- 
ing nothing  more  than  the  defendant's  opinion. 

APPEAL  FROM  SIMPSON  CIRCUIT  COURT. 

November  6,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant's  answer  was  not  sufficient.    He  did  not  deny  that 
he  received  notice  of  the  non-payment  of  the  note.    "He  denies  that 
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he  was  legally  notified."  This  is  no  more  than  the  pleader's  opinion. 
*'He  denies  that  he  received  such  notice  of  said  protest  as  is  required 
by  law  to  fix  his  liability  on  said  note."    This  is  also  but  an  opinion. 

The  nearest  approach  to  a  denial  is  this :  "He  avers  that  he  has  no 
recollection  of  receiving  any  notice  whatever.  He  therefore  denies 
that  he  received  such  notice."  "Such"  in  the  last  sentence  no  doubt 
refers  to  the  notice  spoken  of  in  the  preceding  sentence,  and  the  de- 
nial, so  far  as  it  is  a  denial  at  all,  is  of  the  receipt  of  any  notice 
whatever.  But  that  denial  is  qualified  by  the  sentence  in  which  he 
avers  a  want  of  recollection  that  he  had  received  notice.  He 
did  not  recollect  whether  he  had  received  notice,  and,  there- 
fore, i.  e.,  because  he  did  not  recollect,  he  denied  notice. 
He  was  evidently  unwilling  to  deny  without  qualification  or  reserve 
that  he  received  notice.  Whether  he  had  or  not  must  have  been  once 
within  his  memory,  and  he  cannot  be  allowed  now  to  put  upon  his 
adversary  the  burden  of  proving  that  which  he  was  unwilling  to 
deny.    Wing  v,  Dugan,  8  Bush  583. 

The  judgment  must  be  affirmed. 

Bush  &  Goodright  and  W.  P.  D.  Bush,  for  appellant 

R.  Rodes,  for  appellee. 


Anna  Ratcliffe,  et  al.,  v.  H.  L.  Bell. 

Will— Construction  of  Will. 

Where  in  the  2nd  clause  of  his  will  a  testator,  in  order  to  guard 
against  the  contingency  of  his  daughter's  dying  before  his  wife,  to 
whom  he  had  given  a  life  estate,  gave  to  his  daughters  "and  their  de- 
scendants" the  fee  simple,  and  in  clause  3  of  such  will  gave  to  such 
daughters  said  real  estate  absolutely,  it  was  his  intention  to  give  the 
daughters  a  fee,  and  to  his  wife  the  life  estate. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 
November  7,  1877. 

Opinion  by  Judge  Pryor  : 

The  testator,  when  writing  the  second  clause  of  his  will,  was 
guarding  against  the  contingency  of  his  daughters'  dying  before  his 
wife,  and  in  that  event  the  dower  land  was  to  pass  to  their  descend- 
ants. He  knew  how  to  create  a  life  estate,  and,  in  fact,  by  the  same 
clause  he  made  an  express  devise  of  a  life  estate  to  his  wife,  and  at 
the  termination  of  this  estate,  if  his  intention  had  been  to  create  an 
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estate  for  life  only  in  the  same  land  for  the  benefit  of  his  daughters, 
he  would  have  used  no  such  language  as  "to  them  and  their  descend- 
ants." He  was  only  following  the  line  of  descent  in  disposing  of 
this  dower  property,  and  desired  after  the  wife's  death  that  it  should 
pass  to  his  daughters  and  their  descendants.  The  intention  to  vest 
his  daughters  with  the  absolute  title  is  manifest  from  the  whole  con- 
text of  the  will. 

By  the  third  clause  of  that  instrument,  the  real  estate,  to  the  pos- 
session of  which  the  daughters  were  entitled  as  soon  as  he  died,  was 
given  to  them  absolutely,  and  the  only  reason  for  using  the  word 
descendants  in  the  second  clause  was  an  attempt  to  provide  against 
the  contingency  of  his  daughters'  dying  before  the  life  tenant;  in 
other  words,  by  this  clause  of  the  will  the  land  passed  as  if  there 
had  been  no  will.  The  heir  surviving  took  the  land.  The  appellee 
is  only  a  tenant  by  the  curtesy.  At  the  death  of  the  mother  the  pos- 
session was  in  the  daughters,  such  a  possession  as  gave  the  husband 
a  life  estate,  the  other  elements  constituting  that  tenancy  appearing 
in  the  record — ^the  subsequent  birth  of  a  living  child  and  death  of  the 
wife. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

H,  L.  Stone,  A,  DuvcUl,  for  appellants, 

F.  F.  Hargis,  Nesbitt  &  Gudgell,  for  appellee. 


Amanda  Thomasson,  et  al.,  v.  Woodward  Greer,  et  al. 

Descent  of  Real  Estate. 

Where  heirs  inherit  real  estate  the  county  court  has  no  power  to  di- 
vest their  title  to  the  land  and  grive  to  them  a  slave  in  lieu  of  it. 

Infant's  Election. 

When  infants  arrive  at  legal  age  they  have  a  right  to  elect  whether 
to  be  hound  by  that  which  was  illegally  done  during  their  minoritr.  or 
repudiate  the  same. 

APPEAL  FROM  BARREN  CIRCUIT  COURT. 

November  8,  1877. 

Opinion  by  Judge  Cofer  : 

If  the  facts  be  conceded  to  be  as  the  appellees'  claim  they  were. 
we  are  nevertheless  of  the  opinion  that  they  failed  to  make  good  their 
defense. 
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That  the  title  to  the  land  owned  by  Isaiah  Greer  at  the  time  of 
lis  death  descended  to  his  heirs-at-law  cannot  be  denied.  The  ap- 
pellants were  heirs,  and  collectively  inherited  the  title  to  one-eighth 
[>f  the  land.  They  could  not  be  divested  of  that  title  by  a  county 
x>urt  division,  even  if  regularly  ordered  and  made. 

The  only  jurisdiction  and  power  possessed  by  the  county  court 
was  to  divide  the  estate  in  kind.  It  had  no  power  to  divest  the  title 
of  any  one  of  the  heirs  to  his  share  of  the  land.  All  it  could  do  was 
to  set  apart  in  severalty  the  shares  of  each.  This  it  did  not  attempt 
to  do,  but  instead  attempted,  or  rather  its  commissioners  attempted, 
to  divest  the  appellants  of  their  title  to  the  land  and  to  give  them  the 
slave,  Maria,  in  lieu  of  it. 

This  action  of  the  commissioners,  even  if  they  had  been  directed 
to  divide  the  whole  estate,  and  their  action  had  been  regularly  re- 
ported to  the  court  and  confirmed,  would  have  been  a  nullity  so  far 
as  it  attempted  to  divest  the  appellants  of  the  title  which  had  de- 
scended to  them. 

But  if  this  were  otherwise,  the  appellees  would  still  fail  in  their 
defense.  They  do  not  exhibit  an  order  of  the  court  directing  the 
commissioners  to  divide  the  estate.  The  only  order  shown  was  to 
allot  dower,  and  the  absence  of  the  order  to  divide  cannot  be  sup- 
plied by  parol  evidence  of  the  most  positive  and  convincing  char- 
acter, much  less  by  the  vag^e  and  uncertain  recollection  of  a  wit- 
ness after  the  lapse  of  more  than  twenty  years.  And  if  an  order  di- 
recting the  commissioners  to  divide  the  whole  estate  were  exhibited, 
there  was  no  report  of  their  action,  and  what  they  did  was  never 
approved  by  the  court. 

That  the  appellants'  mother  and  guardian  approved  what  the  com- 
missioners did,  and  took  possession  of  and  retained  the  slave  allotted 
to  her  wards,  cannot  operate  to  divest  their  title  to  all  interest  in 
the  land.  The  eldest  of  the  appellants  did  not  attain  her  majority 
until  July,  1865,  which  was  after  slaves  had  ceased  to  be  of  any 
value,  and  only  a  few  months  before  they  were  declared  free  by  the 
proclaimed  adoption  of  the  13th  article  of  amendments  to  the  Con- 
stitution of  the  United  States.  The  appellants  cannot,  therefore,  be 
held  to  have  acquiesced  in  the  alleged  division  so  as  to  be  bound 
by  it. 

The  appellees  are  in  no  way  responsible  for  the  abortive  attempt 
to  divide  the  estate,  and  it  may  be  that  if  slaves  had  not  been  emanci- 
pated this  suit  would  never  have  been  brought ;  and  it  may  also  be 
true  that  if  the  appellees  had  been  disposed  to  disregard  the  division 
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and  had  sued  when  these  appellants  did,  they  would  have  been  barred 
by  the  adverse  holding  of  Maria  by  the  appellants'  guardian.  Bni 
if  so  it  would  have  been  because  they  had  attained  their  majority 
more  than  five  years  before  suit  brought,  and  not  because  the  di- 
vision was  originally  binding  on  them.  They,  also  were  infants 
when  it  was  made,  and  were  not  bound  by  it. 

But  whatever  may  be  the  equities  of  the  case,  the  appellants  assert 
a  clear  legal  right,  and  it  is  one  of  the  rights  of  infancy  to  elect  in 
such  a  case  whether  to  be  bound  by  that  which  was  illegally  done 
during  minority,  whether  it  was  at  the  time  advantageous  to  them 
or  not. 

But  they  are  only  entitled  to  one-eighth  of  the  land.  If  they  elect 
to  treat  the  division  as  null,  and  to  assert  their  legal  rights,  they 
must  be  content  with  such  rights  as  the  law  gives  them. 

It  does  not  appear  that  there  was  not  enough  personal  estate,  in- 
cluding the  slaves,  to  make  the  other  heirs  equal  with  James.  If 
there  were,  then  the  law  required  that  it  should  be  so  used,  and  that 
the  land  sho^uld  be  allowed  to  remain  for  division  among  ail  the  heirs 
of  the  ancestor.  The  statute  of  limitations  does  not  bar  this  action. 
The  eldest  of  the  appellants  attained  her  majority  in  July,  1865; 
and  this  suit  was  commenced  in  September,  1874. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  in  con- 
formity with  this  opinion. 

Bales  &  McQuown,  Jones  &  Jones,  for  appellants, 

Lewis  &  Porter,  for  appellees. 


Cumberland  &  Ohio  R.  Co.  v.  Washington  County  Court,  et  al 

Mandamus^Res  Adjudicata. 

Where,  in  an  action  against  the  county  judge  to  mandate  him,  as  an 
officer,  to  subscribe  for  the  county  to  the  capital  stock  of  a  railroad  com- 
pany and  issue  the  bonds  of  the  county  in  payment,  the  judge  and  the 
county  are  defeated,  after  which  citizens,  as  taxpayers,  brought  an  a^ 
tion  to  prevent  such  subscription  and  Issue  of  bonds,  a  plea  of  res  ad- 
judicata should  be  sustained,  as  the  termination  of  the  first  suit  against 
the  county  settles  the  rights  of  the  parties  and  bars  the  second  action. 
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Sstoppel. 

A  corporation  is  as  much  bound  by  an  estoppel  as  an  individual. 
Where  a  railroad  company,  to  which  a  county  has  voted  to  subscribe 
a  large  amount  of  stock,  and  such  stock  has  been  subscribed  by  the 
county  judge  but  bonds  of  the  county  have  not  been  Issued,  and  it  la 
made  to  appear  to  the  chancellor  that  the  company  is  insolvent,  its  en- 
terprise a  failure,  and  that  it  is  unable  to  complete  the  road  such  a  dis- 
tance as  would  inure  to  the  benefit  of  the  people  of  the  county  making 
such  subscription,  an  injunction  will  issue  to  prevent  the  issue  of 
the  bonds  of  the  county;  but  the  chancellor  should  have  reserved  the 
right  to  permit  the  issuing  of  the  bonds  whenever  it  is  made  to  appear 
that  there  is  a  reasonable  probability  of  the  money  being  raised  to 
complete  the  road. 

APPEAL  FROM  GARRARD  COUNTY  COURT. 

November  8,  1877. 

Opinion  by  Judge  Pryor  : 

In  the  proceeding  against  the  judge  of  the  Washington  County 
Court  by  mandamus  to  compel  him  to  subscribe  in  behalf  of  Wash- 
ii^on  county  $400,000  to  the  capital  stock  of  the  Cumberland  & 
Ohio  Railroad  Company,  and  that  he  be  required  to  issue  bonds  in 
pa}'nient  of  the  subscription,  all  the  matters  by  the  county  judge  in 
defense  of  that  proceeding  by  the  railroad  company  are  now  relied 
on  by  the  present  appellee,  as  affording  sufficient  grounds  for  the  in- 
terference of  the  chancellor  to  grant  the  relief  sought.  In  order  to 
defeat  the  application  for  the  writ  or  the  relief  sought  by  it,  the 
county  judge  interposed  various  defenses,  among  them  the  validity 
of  the  election  upon  which  depended  his  right  to  make  the  subscrip- 
tion, the  failure  of  the  company  to  organize  as  required  by  the  char- 
ter, its  failure  to  locate  the  road  as  required  by  the  terms  of  sub- 
scriptions and  as  represented  by  the  friends  of  the  road  at  the  time 
the  vote  was  given,  etc.  All  these  defenses  are  identical  with  many 
of  the  grounds  set  forth  in  appellant's  petition,  and  the  questions 
must  be  regarded  as  res  adjudicata. 

The  judge  of  the  county  court  having  failed  to  make  a  successful 
defense,  it  is  now  insisted  that  the  present  appellants,  who  are  citi- 
zens of  Washington  county  and  tax-payers,  are  not  estopped  from 
u^'&ing  the  same  matters  as  the  foundation  for  a  perpetual  injunction 
against  the  company  from  receiving,  or  the  county  judge  from  issu- 
ing, the  bonds ;  that  the  action  of  the  county  judge  was  purely  minis- 
terial and  constitutes  no  bar  to  the  prosecution  of  an  action  by  the 
citizen  making  the  complaint.    If  the  county  judge  had  issued  the 
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bonds  this  action  would  have  been  ministerial  only ;  still  his  defense 
is  binding  upon  the  county  and  tax-payers. 

It  was  made  the  duty  of  the  county  judge  to  subscribe  this  stock, 
and  to  issue  the  bonds  upon  a  certain  contingency,  namely:  The 
vote  by  the  people  in  favor  of  the  subscription  as  proposed.  When 
applied  to  by  the  company  to  make  the  subscription,  the  response  by 
the  county  judge  in  behalf,  not  only  of  himself,  but  the  tax-payers 
of  the  county,  was  that  the  county  agreed  to  subscribe  stock  upon 
certain  conditions,  and  those  conditions  not  being  complied  with, 
he  had  no  authority  to  make  the  subscription.  This  issue  was  then 
litigated  between  the  county  judge  and  the  company,  and  this  coiirt, 
as  well  as  the  court  below,  judicially  determined  that  the  subscrip- 
tion should  be  made. 

The  county  judge  was  the  officer  designated  by  law  to  perfonn 
this  ministerial  duty,  and  in  resisting  the  application  of  the  company 
requiring  him  to  make  the  subscription  he  represented  the  entire  tax- 
paying  population  of  his  county.  It  was  in  fact  a  proceeding  against 
each  and  all  tax-payers  in  the  county,  represented  by  the  county 
judge  in  his  representation,  and  the  judicial  finding  against  him  is 
binding  on  the  entire  county.  If  the  company  was  invested  with 
the  right  to  have  the  stock  subscribed  it  was  entitled  to  the  remedy 
afforded  by  law  to  compel  the  subscription,  and  the  party  required 
by  law  to  make  it  was  the  one  against  whom  the  proceedings  should 
have  been  instituted,  and  not  the  individual  citizen.  The  proceeding, 
therefore,  against  the  county  judge  was  proper,  and  an  action  could 
have  been  maintained  against  the  tax-payer. 

Nor  is  it  material  that  the  questions  made  by  the  count}'  judge  and 
the  present  appellants  are  not  in  every  respect  identical.  In  the 
mandamus  case  against  the  county  judge  one  of  the  gp"ounds  of  de 
fense  was  that  the  votes  of  a  majority  of  the  voters  were  obtained 
by  fraud  and  misrepresentation,  and  in  the  case  before  us  it  is  all^ 
that  the  election  was  held  and  conducted  by  persons  not  authorized 
by  law  to  hold  elections,  and  therefore  it  is  maintained  that,  the  d^ 
fenses  being  different,  the  defense  of  the  county  judge  works  no 
estoppel.  While  we  are  inclined  to  the  opinion  that  any  evidence 
touching  the  validity  of  the  election  might  have  been  admitted  (if 
such  evidence  were  at  all  competent),  under  the  defense  made  by 
the  county  judge,  still  it  may  be  conceded  that  the  defenses  are  un- 
like, and  still  it  must  be  admitted  that  the  defense  could  have  been 
made  by  the  county  judge,  and  if  so  it  works  an  estoppel  upon  alJ 
the  parties  in  interest.    Any  other  rule  would  render  this  character 
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d£  litigation  interminable,  and  result  in  allowing  the  other  tax-pay- 
ers, who  are  not  parties  to  the  present  action,  to  make  any  defense 
that  might  be  omitted  by  the  present  appellants.  The  judgment  of 
the  circuit  court  affirmed  by  this  court,  awarding  the  mandamus, 
was  final;  and  the  defense  having  been  made  by  the  county  judge, 
who  was  the  proper  and  only  representative  of  the  county,  must  be 
held  conclusive  as  to  all  matters  of  defense  arising  or  in  existence 
prior  to  the  proceeding.    Herman  on  Estoppels,  p.  87. 

A  corporation  is  as  much  bound  by  an  estoppel  as  an  individual, 
and  in  this  case  the  chief  officer  of  the  county,  the  county  judge,  was 
vested  with  the  authority  to  subscribe,  and  this  pre-supposes  the 
right  on  his  part  to  defend  against  the  action  of  the  company  in 
demanding  the  subscription  to  be  made  by  him,  before  complying 
with  the  law  under  which  the  authority  to  subscribe  is  conferred. 

At  the  February  term  of  the  court  below  an  amended  petition 
was  filed  by  the  appellees,  in  which  it  is  alleged  that  the  president 
of  the  railroad  company  had  obtained  possession  of  coupons  upon 
unissued  bonds  to  the  amount  of  $31,000;  that  these  coupons  had 
been  exchanged  for  iron,  and  the  iron  taken  to  Lebanon  for  the 
purpose  of  using  it  outside  of  Washington  county  in  violation  of  the 
terms  of  subscription ;  that  the  company  had  no  available  subscrip- 
tions sufficient  to  construct  the  road,  or  so  much  of  it  as  to  be  of  any 
practical  benefit ;  that  it  is  wholly  out  of  the  power  of  the  company 
to  complete  the  road,  or  any  part  of  it ;  that  the  whole  enterprise  is 
a  failure,  and  if  the  bonds  are  issued  and  sold  it  will  result  in  an 
entire  loss  of  the  subscription  made  by  the  county  of  Washington ; 
that  if  the  bonds  are  issued  and  sold  the  money  will  be  misappropri- 
ated and  the  company  has  already  violated  the  trust  reposed  in  it 
by  misapplying  part  of  the  funds  subscribed.  Upon  these  state- 
ments and  the  additional  allegation  of  insolvency  an  injunction  was 
granted  prohibiting  the  issual  of  the  bonds  subscribed.  The  sub- 
scription voted  for  by  the  voters  of  Washington  county  was  a  con- 
ditional subscription,  as  is  evidenced  by  the  following  order  made 
the  basis  of  the  submission  of  the  question  to  the  popular  vote : 

**It  is  further  ordered  that  said  subscription  shall  be  made  only 
on  condition  that  said  road  shall  run  as  near  as  practicable  through 
the  body  of  Washington  county,  and  within  one-half  mile  of  the  town 
site  of  Springfield,  and  that  the  said  sums  raised  by  said  subscrip- 
tion shall  be  expended  in  Washington  county." 

The  appellant,  in  its  answer,  concedes  that  it  has  no  available 
means  for  completing  the  road,  but  hints  that  with  prudent  manage- 
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ment  and  the  prompt  payment  of  the  subscriptions  made  a  sufiBdent 
sum  of  money  can  be  obtained  to  secure  the  success  of  the  enter- 
prise. There  is  an  attempted  denial  of  the  statement  that  the  com- 
pany has  expended  the  proceeds  of  the  coupons  for  iron  with  a  view 
of  using  it  on  other  parts  of  the  road  than  in  Washington  count}, 
but  a  careful  reading  of  the  answer,  as  well  as  the  proof  in  the 
case,  conduces  to  show  that  this  charge  is  true  and  in  fact  admitted. 
It  is  maintained  by  the  company  that  by  the  terms  of  the  subscrip- 
tion the  principal  of  the  bonds  is  to  be  appUed  in  the  oonstructioii 
of  the  road  through  the  county,  but,  as  to  the  coupons  or  interest 
accrued  and  to  accrue,  it  has  the  right  to  apply  it  in  payment  for 
work  or  material  done  or  performed  on  any  other  part  of  the  road 

The  testimony  in  the  case  established  the  fact  that  the  entire  work 
on  the  road  has  been  suspended  for  want  of  means  and  with  no 
prospect  of  increasing  the  fund  by  additional  subscriptions.    An  ex- 
penditure of  near  one  million  of  dollars,  after  exhausting  all  of  the 
available  resources  of  the  company,  will  have  to  be  made  in  order 
to  complete  the  road  from  Eminence,  in  Henry  county,  to  Greens- 
burg,  in  Green  county,  a  distance  of  ninety-six  miles,  and  by  the  re- 
port of  one  of  the  engineers  it  will  require  six  millions  of  dollars 
to  complete  the  road  from  Nashville  to  the  short  line  road  in  the 
county  of  Henry.    The  appellees,  upon  their  presentation  of  the  case 
as  to  the  condition  of  the  work  and  the  means  necessary  to  com- 
plete it,  connected  with  the  declaration  by  the  chief  officer  of  the 
company  that  the  object  in  obtaining  the  bonds  is  to  place  them  on 
the  market,  ask  the  chancellor  to  interfere  by  injunction  and  p^^ 
vent  the  issual  of  the  bonds.    An  order  was  entered  by  the  court  be- 
low requiring  the  appellant  to  execute  a  bond  of  indemnity  to  the 
county  of  Washington,  as  the  appellees  conditioned  that  the  pro- 
ceeds of  the  bonds  should  be  applied  to  the  construction  of  the  road 
through  that  county,  and  upon  its  refusal  to  execute  such  a  bond 
tile  injunction  was  made  perpetual.    It  is  insisted  by  the  company 
that  the  chancellor  had  no  power  to  grant  an  injunction  modif}"uig 
the  judgment  or  preventing  its  execution.     We  do  not  imderstand 
that  the  judgment  of  the  court  is  modified,  but  there  is  no  doubt  that 
the  effect  of  the  restraining  order  is  to  prevent  the  judgment  from 
being  enforced ;  and  if  the  relief  to  which  the  party  is  entitled  is 
purely  equitable,  we  see  no  reason  why  the  chancellor  may  not  in- 
terfere and  grant  relief. 

The  subscription  having  been  voted  by  the  county  and  the  road 
located,  there  was  nothing  for  the  county  judge  to  do  but  to  com- 
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ply  with  the  order  of  the  county  court.  He  made  no  such  defense 
on  behalf  of  the  county  as  is  relied  upon  by  the  appellees  for  relief 
in  the  amended  petition. 

They,  as  tax-payers  of  the  county,  are  strictly  interested  in  hav- 
ing a  proper  application  of  this  large  sum  of  money  to  be  raised 
by  taxation.     Their  county  is  between  Eminence  and  Greensburg 
and  the  expenditure  of  this  large  sum  of  money  for  the  construction 
of  a  road  from  one  end  of  the  county  to  the  other  could  result  in 
no  practical  benefit  to  them,  but  would  be  a  useless  expenditure  of 
money.    It  is  evident,  from  all  the  evidence  bearing  on  the  solvency 
of  the  appellant  and  its  present  ability  to  complete  the  road,  such 
a  distance  even  as  would  inure  to  the  benefit  of  the  parties  in  interest, 
that  a  sale  of  the  bonds  would  result  in  an  entire  loss  of  that  much 
money  to  the  tax-payers  of  Washington  county.     These  appellees 
having  the  tax  to  pay,  come  into  a  court  of  equity  asking  a  character 
of  relief  that  could  not  be  obtained  in  a  common-law  court,  and  ask 
the  chancellor  to  restrain  an  insolvent  corporation  from  obtaining 
their  money  for  the  purpose  of  expending  it  in  an  enterprise  that  the 
proof  conduces  strongly  to  show  has  already  proved  a  failure.    The 
common-law  judge  will  render  his  judgment  for  the  money,  but 
where  by  the  terms  of  the  agreement  the  money,  when  collected,  is 
to  be  applied  to  a  particular  purchase,  the  chancellor  upon  a  proper 
state  of  case  often  interferes  to  prevent  the  wasting  of  the  money 
by  securing  its  application  to  the  object  contemplated  by  the  parties. 
This  corporation,  being  entitled  to  receive  the  money,  is  but  the 
trustee  of  the  tax-payer,  and  when  it  becomes  insolvent  and  is  ap- 
plying the  fund  to  purposes  other  than  that  agreed  on  by  the  par- 
ties, then  the  chancellor  will  not  hesitate  to  secure  its  proper  appli- 
cation by  granting  an  injunction  or  some  other  remedial  process, 
'if  a  railroad  company  ceases  to  prosecute  work,  attempts  to  misap- 
ply its  means,  or  attempts  any  radical  change  in  the  character  of 
the  enterprise,  it  may  be  enjoined  from  collecting  the  obligations 
given  to  support  the  original  undertaking."    Illinois  Grand  Trunk 
Railroad  Company  v.  Cook,  29  Illlinois  237;  Cumberland  &  Ohio 
R.  Co,  V.  Judge  of  the  Washington  County  Court,  10  Bush  564. 

*in  regard  to  equitable  property  the  jurisdiction  of  a  court  of 
equity  is  equally  applicable.  The  object  of  the  bill  in  all  such  cases 
is  to  secure  the  preservation  of  the  property  to  its  appropriate  uses 
and  ends,  and  whenever  there  is  danger  of  it  being  converted  to 
other  purposes,  or  diminished  or  lost,  the  interference  of  a  court  of 
equity  becomes  indispensable.    If  property  in  the  hands  of  a  trustee 

43 


674  Kentucky  Opinions.  [November, 

.  for  certain  specific  uses  or  trusts  is  in  danger  of  being  diverted  cr 
squandered  to  the  injury  of  any  claimant  having  a  present  or  future 
fixed  title  thereto,  the  administration  will  be  duly  secured  by  the 
court,  according  to  the  original  purposes,  in  such  a  manner  as  the 
court  may,  in  its  discretion  under  all  the  circumstances,  deem  be>t 
fitted  to  the  end.  The  same  rule  is  applied  to  executors  and  adminis- 
trators, who  are  treated  as  trustees  of  the  personal  estate  of  the  de- 
ceased party."    2  Strong's  Eq.  Jur.  35. 

In  the  present  case  the  company  undertakes  to  apply  the  meaas 
of  the  tax-payers  of  Washington  county  in  accordance  with  the  con- 
ditions of  the  subscription,  and  when,  acting  in  such  a  capadt},  it 
undertakes  to  divert  or  misapply  the  fund,  or,  by  reason  of  its  in- 
solvency, is  in  no  condition  to  invest  it  to  accomplish  the  object  con- 
templated by  the  parties,  the  chancellor  will  interfere  to  grant  >ome 
relief.    The  mere  fact  that  the  company  has  no  available  means  to 
complete  the  road,  or  is  in  fact  insolvent,  will  not  authorize  the  grant- 
ing of  a  perpetual  injunction  in  favor  of  a  party  subscribing  stock. 
Such  enterprises  are  seldom  undertaken  with  means  on  hand  su6- 
cient  to  insure  completion.    The  money  is  raised  not  only  by  sub- 
scriptions, but  by  loans  and  mortgages  upon  the  road,  and  where 
there  is  no  allegation  of  fraud  or  misapplication  of  the  funds  the 
chancellor  will  hesitate  before  <  interfering  to  prevent  the  collection 
of  subscriptions.     In  a  case,  however,  like  this,  where  the  money 
subscribed  is  to  be  applied  to  the  construction  of  a  particular  part 
of  the  road,  and  where  it  appears  that  there  is  scarcely  a  probability 
of  completing  any  other  portion  of  the  road,  on  account  of  the  in- 
solvency of  the  company,  and  with  the  additional  fact  that  portions 
of  the  subscription,  have  already  been  misapplied  by  the  con^MJiy, 
or  if  not  that  it  is  now  insisting  upon  its  right  to  divert  the  interest 
of  the  fund,  the  chancellor  ought  to  interfere  and  g^ant  some  relief. 
The  character  of  that  relief  is  the  most  embarrassing  question  of 
the  case.  A  very  large  siun  of  money  has  already  been  expended  in 
making, the  road  bed  from  Eminence  to  Greensburg  and  it  would 
be  unfair  to  the  other  stockholders,  and  at  the  same  time  a  virtual 
destruction  of  the  corporation,  to  release  the  appellants  from  the 
payment  of  the  subscription. 

Although  there  is  no  immediate  prospect  of  raising  the  means 
necessary  to  continue  the  work,  it  is  by  no  means  improbable  that 
imemployed  capital  may  yet  be  invested  in  this  great  improvement 
and  if  so,  the  many  hundred  thousand  dollars  expended  on  the  work- 
may  yet  be  saved  to  the  stockholder  or  the  construction  of  the  road 
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at  least  secured.  The  chancellor^  therefore,  should  have  granted  a 
temporary  injunction,  reserving  the  right  to  permit  the  issuing  of 
the  bonds  whenever  it  is  made  to  appear  that  there  is  a  reasonable 
probability  of  the  money  being  raised  to  complete  the  road  such  a 
distance  as  would  result  in  practical  benefit  to  the  appellants.  If 
the  money  can  be  raised  by  mortgage  or  loans,  or  by  contracts  with 
solvent  parties,  justifying  the  renewied  prosecution  of  the  work  with 
a  reasonable  prospect  of  success,  the  bonds  should  be  directed  to  be 
issued,  or  if  a  bond  is  executed  indemnifying  the  tax-payers  of  the 
county,  conditioned  that  the  bonds  and  interest  will  be  applied  in 
accordance  with  the  terms  of  the  subscription,  and  the  road  com- 
pleted so  as  to  make  it  of  practical  benefit  to  the  cotmty,  the  chancellor 
should  dissolve  the  injunction,  and  for  this  purpose  the  case  should 
be  retained  on  the  docket. 

The  agreement  of  record  in  the  county  court,  by  which  the  bonds 
were  to  be  issued  when  demanded  by  certain  parties  named  in  the 
order,  is  of  no  binding  obligation.  Neither  the  company  nor  the 
county  judge  had  the  power  to  bind  the  stockholder  or  restrict  the 
right  of  collecting  the  subscription  by  any  such  agreement. 

The  chancellor  must  now  determine  when  the  bonds  are  to  be 
issued.  Whether  or  not  the  proposition  to  change  the  gauge  of  the 
road  so  as  to  make  it  what  is  termed  a  narrow  gauge  road  is  such 
a  fundamental  change  from  the  original  purpose  of  the  corporation 
in  the  construction  of  a  railroad  as  to  release  the  subscriber  of  stock 
from  his  obligation  to  pay,  is  a  question  not  necessary  to  determine. 
No  such  proposition  has  been  attempted  to  be  carried  into  execu- 
tion, and  while  there  can  be  no  doubt  that  the  road  intended  origi- 
nally to  be  made  was  not  a  narrow  gauge,  we  are  not  prepared  to  say 
that  it  was  such  a  departure  from  the  original  plan  of  construction 
as  to  affect  materially  the  contract  of  subscription.  The  facilities 
for  the  transportation  of  passengers  and  freight  may  be  as  great 
on  the  one  road  as  the  other,  or  at  least,  in  every  practical  point  of 
view,  redounded  as  much  to  the  interest  of  the  stockholder  as  if  the 
original  plan  of  construction  had  been  carried  out.  It  is  certainly 
a  railroad,  although  not  of  the  usual  gauge,  and  while  no  share- 
holder can  be  deprived  of  his  rights  under  the  articles  of  incorpora- 
tion without  his  assent,  we  must  be  better  satisfied  as  to  the  effects 
of  the  variance  between  the  original  object  in  view  and  that  now 
contemplated  by  the  company,  before  passing  upon  the  question. 

As  to  the  proper  application  of  Sec.  40,  Art.  2,  of  the  state  con- 
stitution, prohibiting  the  general  assembly  from  appropriating  any 
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money  or  creating  any  debt,  exceeding  the  sum  of  $ioo  at  any  one 
time,  unless  the  same,  on  its  final  passage,  shall  be  voted  for  by  a 
majority  of  all  the  members,  and  the  yeas  and  nays  entered  on  the 
journal,  without  elaborating  the  question,  we  have  only  to  say  that 
in  the  opinion  of  the  court  it  applies  alone  to  appropriations  made  in 
behalf  of  the  state,  or  where  the  money  appropriated  is  to  be  paid 
out  of  the  treasury  of  the  state.  It  is  a  prohibition  to  the  creatioQ 
of  debts  against  the  state,  and  does  not  apply  to  municipalities  or 
corporations.  The  legislation  of  the  state  upon  such  subjects  may 
have  been  impolite  and  morose,  but  the  many  judicial  decisions  of 
this  court  recognizing  the  validity  of  such  enactments,  although  the 
constitutional  question  now  made  may  not  have  been  raised,  must  be 
considered  as  a  judicial  construction  of  this  constitutional  provision. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  modify  the  injunction  as  herein  indicated.  The 
case  will  be  retained  on  the  docket  for  further  action  by  the  chancel- 
lor when  applied  to  by  the  parties.  See  Cumberland  &  Ohio  R.  Co. 
V.  Judge  of  Washington  County  Court,  lo  Bush  564. 

R,  H.  Rowvtree,  JV,  B.  Harrison,  for  appellant. 

George  R,  McKee,  /?.  /.  Browne,  for  appellees. 


G.  W.  Burton  v.  A.  L.  Shotwell. 

Specific  Performance. 

Where  a  contract  for  the  sale  of  real  estate  correctly  describes  the 
land  sold,  and  there  was  no  fraud  or  false  representations  made  to  in- 
duce the  sale,  a  court  of  equity  will  decree  specific  performance. 

Property  Subject  to  a  Right  of  Way. 

One  who  huys^real  estate  by  contract,  knowing  at  the  time  that  there 
is  a  private  right  of  way  over  it,  cannot  refuse  to  perform  his  contract 
on  account  of  such  easement. 


APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  9,  1877. 

Opinion  by  Judge  Cofer  : 

In  the  opinion  rendered  in  this  case  we  decided  that  Burton  had  a 
right  to  a  specific  performance  so  far  as  to  compel  Shotwell  to  accept 
title  to  the  real  estate  and  pay  in  money  the  value  of  the  stock  he  con- 
tracted to  transfer.    It  is,  therefore,  unnecessary  to  decide  whether, 
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if  he  had  failed  to  show  a  right  to  performance,  his  suit  could  have 
l>een  retained  for  an  award  of  damages. 

Whether  Shotwell  was  chargeable  with  his  inability  to  comply 
^'ith  his  part  of  the  contract  was  fully  considered  in  the  opinion,  and 
^we  have  seen  no  reason  for  doubting  the  correctness  of  the  conclu- 
sion then  reached,  and  can  add  nothing  which,  in  our  opinion,  would 
strengthen  the  argument  there  made. 

The  contract  described  the  forty  acres,  one-half  of  which  was  sold 
to  Shotwell,  as  in  the  West  Division  deeded  by  Waller  to  Haus- 
braugh.  The  amended  answer  contains  an  averment  that  Burton 
falsely  represented  that  the  land  was  within  the  "West  Division"  of 
the  city  of  Chicago,  when,  in  fact,  it  was  outside  of  said  city,  and  he 
knew  it.  It  was  also  averred  that  Shotwell  was  ignorant  both  of  the 
location  and  value  of  the  land,  and  relied  entirely  on  Burton's  repre- 
sentations as  to  its  location.  The  evidence  shows  that  the  land  lies 
about  two  miles  outside  of  the  city  limits,  and  that  those  acquainted 
with  Chicago  would  understand  from  the  terms  "in  the  West  Divi- 
sion" that  the  land  was  within  the  corporate  limits  of  the  city. 

But  there  is  no  evidence  that  Shotwell  so  understood  it.  He  had 
Hausbraugh's  letter  in  regard  to  the  value  of  the  property  before 
him.  The  land  was  described  in  the  contract  as  conveyed  by  Waller 
to  Hausbraugh,  and  it  is  thus  identified ;  it  was  estimated  at  $650, 
and  the  evidence  shows  that  it  was  then  worth  that  sum.  Burton 
made  no  representation  in  respect  to  its  location  except  that  con- 
tained in  the  contract ;  and  as  Shotwell  did  not  know  what  the  term 
"West  Division"  meant,  and  it  does  not  therefore  appear  that  he  un 
derstood  from  their  use  that  the  land  was  within  the  corporate  limits 
of  the  city,  there  is  no  evidence  that  he  was  deceived  by  them ;  nor 
is  there  any  evidence  that  Burton  intended  by  their  use  to  deceive 
him.  Shotwell  bought  the  property  on  speculation,  it  was  worth 
what  he  agreed  to  pay  for  it,  and  there  is  no  evidence  that  he  was 
deceived  or  that  Burton  intended  to  deceive  him  as  to  its  location. 

Shotwell  does  not  testify  that  he  relied  upon  Burton's  statement  as 
to  the  location  and  value  of  the  property,  or  that  he  understood  or 
supposed  the  forty  acres  were  within  the  city  limits. 

A  purchaser  by  executory  contract  undoubtedly  has  a  right  to  a 
perfect  title  in  fee  simple  to  all  he  buys.  Shotwell  bought  the  prop- 
erty of  Burton.  Burton  had  bought  of  Mrs.  Gray.  That  property  was 
subject  to  an  easement  of  which  we  think  the  evidence  shows  Shot- 
well  had  notice  when  he  purchased,  and  all  he  bought  was  the  prop- 
erty subject  to  the  easement.    It  will  hardly  be  contended  that  one 
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who  purchases  land  traversed  by  a  public  highway  can  rescind  the 
contract  because  of  the  existence  of  the  road,  even  though  he  was 
ignorant  of  its  existence.  Nor  can  he  rescind  because  of  a  priyate 
right  of  way,  of  the  existence  of  which  he  had  knowledge  when  he 
entered  into  the  contract.  He  gets  precisely  what  he  bought,  and  to 
allow  him  to  escape  from  the  contract  because  he  did  not  get  that 
which  he  knew  he  did  not  purchase,  would  be  an  abuse  of  the  powers 
of  a  court  of  equity.    Petition  overruled. 

A.  Bpmett,  L.  Caldwell,  for  appellant. 

Barr,  Goodloe  &  Humphrey,  for  appellee. 


W.  C.  HOUCHIN,  ET  AL.,  V.  P.  G.  SbCXTH. 

Discharge  in  Baokruptcy  aa  a  Defense. 

A  discharge  in  bankruptcy  is  a  complete  defense  to  an  action  on  a 
note. 

Amended  Petition. 

The  filing  of  an  amended  petition  is  the  beginning  of  a  new  action. 
and  a  summons  should  issue  to  get  Jurisdiction  of  the  defendant 


APPEAL  FROM  EDMONSON  COURT  OF  COMMON  PLEAS. 

November  9,  1877. 

Opinion  by  Judge  Lindsay  : 

The  discharge  in  bankruptcy  was  a  complete  and  perfect  defense 
to  the  action  on  the  note,  and  its  legal  effect  could  not  be  avoided  by 
any  proceeding  in  the  state  court. 

The  filing  of  the  amended  petition  was  in  fact  the  commencement 
of  a  new  action  founded  on  an  alleged  promise  to  pay  the  debt  made 
subsequent  to  the  discharge  by  the  bankrupt  court.  On  this  petitiofl 
summons  should  have  been  issued.  The  appellant  was  not  in  court 
for  any  other  purpose  than  that  of  making  defense  to  the  original 
action,  and  was  not  bound  to  take  notice  of  the  new  proceeding. 

He  in  fact  did  not  enter  his  appearance  to  it,  and  the  trial  was  had 
in  his  absence. 

The  judgment  was  and  is  void  for  the  want  of  service  of  summons, 
and  must  therefore  be  reversed. 

On  the  return  of  the  cause  appellants  will  be  allowed  to  plead  to 
the  new  petition. 

L.  M.  Haeelip,  for  appellants.    P.  F.  Edzvards,  for  appellee. 
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Ball  &  Brough  v.  H.  C.  Turner,  et  al. 

Mortgage — Homestead. 

If  when  a  mortgage  is  executed  the  homestead  is  unincumbered,  the 
mortgagee  acquires  a  first  lien  on  it. 

APPEAL  FROM  MORGAN  CIRCUIT  COURT. 

November  10,  1877. 

Opinion  by  Judge  Cofer: 

The  effect  of  the  mortgage  to  the  appellants  was  to  give  them  a 
lien  upon  the  land  embraced  therein,  subject  to  the  then  existing 
homestead  of  Knowles.  No  subsequent  event  could  enlarge  the  ef- 
fect of  the  mortgage,  especially  as  against  Turner,  to  whom  the 
whole  estate,  including  the  homestead,  was  mortgaged  by  the  subse- 
quent mortgage  executed  while  the  right  to  a  homestead  exemption 
still  existed,  and  in  such  manner  as  to  waive  the  exemption  as  to 
them. 

The  homestead  was  exempted  from  the  operation  of  the  appellants' 
mortgage  in  precisely  the  same  way  as  if  it  had  been  in  terms  ex- 
cepted. When  the  mortgage  to  Turner  was  executed,  the  homestead 
was  unincumbered,  and  he  therefore  acquired  a  first  lien  on  it.  When 
Mrs.  Knowles  died,  the  effect  of  appellants'  mortgage  was  not  en- 
larged, nor  was  the  effect  of  Turner  restrained  or  diminished.  We 
are  therefore  of  the  opinion  that  the  court  did  not  err  in  refusing  to 
allow  the  appellants'  supplemental  petition  to  be  filed.  We  are  also 
of  the  opinion  that  the  court  correctly  rejected  Knowles's  proffered 
amended  answer  and  cross-petition,  seeking  to  recover  for  alleged 
damages  resulting  from  the  order  appointing  a  receiver  and  directing 
the  mortgaged  property  to  be  resold.  Those  orders  are  still  in  force, 
and  until  reversed  or  set  aside  are  conclusive  evidence  that  sufficient 
grounds  existed  for  the  appointment  of  a  receiver  and  renting  the 
property,  and  no  action  can  be  maintained  to  recover  damages  for  ob- 
taining the  orders  necessary  in  order  to  keep  the  mill  in  repair,  and 
were  properly  allowed. 

But  there  was  error  in  omitting  to  credit  the  appellee,  Knowles, 
with  the  bond  of  George  H.  Knowles  for  $200  rent  and  the  interest 
thereon.  For  that  error  the  judgment  is  reversed  on  the  cross-appeal 
so  far  only  as  to  direct  the  court  below  to  order  the  credit  to  be  en- 
tered for  thatt  sum. 

On  the  original  appeal  the  judgment  is  affirmed. 

/.  &  J.  W.  Rodman,  IV.  T.  Havens,  for  appellants. 

John  T.  Haselrigg,  J.  E.  Cooper,  for  appellees. 
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J.  C.  Elrod,  et  al.,  v.  Isham  Henderson,  et  al. 

Street  Assessment — Equality  of  Assessment. 

When  a  street  assessment  extends  bax:k  on  the  north  side  of  tbe 
street  315  feet,  while  it  only  extends  to  a  depth  of  210  feet  on  the  soitUi 
side,  the  assessment  is  unequal;  but  since  the  city  had  no  power  to  ex- 
tend the  assessment  beyond  the  corporate  boundary,  and  the  aasessment 
is  as  nearly  equal  as  it  could  be  under  the  circumstances,  it  is  not  il- 
legal. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

November  10,  1877. 

Opinion  by  Judge  Cofer: 

There  is  but  a  single  point  in  the  petition  for  rehearing  in  this  case 
to  which  we  deem  it  necessary  to  respond. 

It  is  in  substance  this :  "That  the  assessment  extends  back  on  the 
north  side  of  the  street  315  feet,  while  it  only  extends  to  a  depth  of 
210  feet  on  the  south  side,  and  that  therefore  the  assessment  was  on- 
equal,  and  according  to  the  decision  in  Preston  v.  Roberts  errone^. 
ous."    ( See  table  of  cases.) 

Portland  avenue  lies  north  and  parallel  with  Bank  street,  and  is 
distant  from  it  630  feet,  while  the  southern  boundary  of  the  city,  for 
a  portion  of  the  distance  opposite  the  work  done,  is  only  210  feet 
south  of  Bank  street,  but  for  a  portion  of  the  distance,  in  consequence 
of  an  angle  in  the  boundary  line,  it  is  a  much  greater  distance  from 
the  street. 

It  is  obvious  that  the  city  had  not  power  to  extend  the  assessment 
beyond  the  corporate  boundary,  and  as  long  as  it  was  circumscribed 
by  the  boimdary  line  the  case  was  precisely  the  same  as  if  there  had 
been  a  parallel  street  on  that  side  of  Bank  street.  In  that  case  the 
assessment  should  have  extended  one-half  the  distance  from  the 
street  improved  to  the  parallel  street. 

The  depth  of  the  assessment  being  unequal,  the  taxation  is  also 
unequal ;  but  it  is  as  nearly  equal  as  it  could  be  under  the  circum- 
stances, and  that  is  all  the  law  required. 

After  the  angle  in  the  boundary  line  was  reached,  and  it  became 
possible  to  extend  the  assessment  to  a  greater  depth  on  that  side  it 
should  have  been  done,  so  as  to  produce  equality  in  the  burden  when- 
ever it  was  possible  to  do  so.  But*  it  does  not  appear  whether  if  that 
were  done  it  would  be  beneficial  or  prejudicial  to  these  appellants, 
because  whether  it  would  operate  to  increase  or  lessen  the  assessment 
against  them  would  depend  upon  the  location  of  their  respective  lots. 
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£  their  lots  are  on  the  south  side  of  Bank  street  and  east  of  the  angle 
ri  the  boundary  line  of  the  city,  then  to  correct  the  assessment  would 
Increase  the  amount  they  would  be  bound  to  pay.  Counsel  have  not 
>ointed  out  (if  indeed  there  be  anything  in  the  record  from  which 
hey  could  do  so)  the  location  of  the  lots  owned  by  the  appellants  re- 
I>ectively,  and  we  cannot  say  that  they  have  been  prejudiced  by  the 
rrror  indicated,  and  the  petition  is  overruled, 

C.  H.  Gibson,  R.  J.  Elliott,  for  appellants. 

IVilliam  Mix,  for  appellees. 


John  H.  Herzog  v.  Wilson  Harper,  et  al. 

Debt  Due  from  Executor. 

The  individual  indebtedness  of  an  executor,  contracted  during  the 
lifetime  of  the  testator,  is  like  any  other  indebtedness,  and  should  be 
collected  in  the  same  way  other  debts  are  collected  under  the  law. 


APPEAL  FROM  KENTON  CIRCUIT  COURT. 

November  10,  1877. 

Opinion  by  Judge  Cofer: 

The  appellant  was  in  court  in  his  fiducial  character,  and  in  no 
other.  Money  in  his  hands  as  executor  was  in  estimation  of  law  in 
the  custody  of  the  court,  and  as  to  money  so  held  the  appellant  was 
the  agent  of  the  court  and  subject  to  its  summary  control. 

But  as  to  his  individual  indebtedness,  contracted  in  the  lifetime  of 
the  testator,  he  was  in  an  entirely  different  position.  He  owed  that 
as  an  ordinary  debtor,  and  was  subject  to  no  other  or  different  proc- 
ess from  that  to  which  anv  other  debtor  was  liable. 

The  court  had  ordered  the  estate  into  the  hands  of  the  receiver, 
and  if  it  deemed  it  necessary  that  coercive  measures  should  be  re- 
sorted to  for  the  collection  of  the  debt  due  from  J.  H.  Herzog  &  Co., 
it  should  have  ordered  the  receiver  to  bring  suit  upon  it. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  discharge  the  rule. 

/.  T.  &  C,  H.  Fisk,  for  appellant, 

Stevenson  &  O'Hara,  for  appellees. 
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W.  C.  Alberts  v.  Commonwealth. 

Criminal  Law— Larceny — ^Horse-Stealing. 

While  horae-Btealing  la  made  a  distinct  offense  by  tlie  atatnte  it  ia 
also  embraced  in  the  larceny  statute,  and  the  state  may  elect  as  to  wha: 
statute  it  will  prosecute  under. 

Indictment. 

Where  one  is  charged  with  larceny  in  one  count  of  an  Indictment 
which  is  good,  but  is  convicted  under  a  second  count  which  is  bad,  the 
Judgment  of  conviction  should  be  arrested. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
November  14,  1877. 

Opinion  by  Judge  Cofer: 

Although  horse  stealing  is  made  a  distinct  offense  by  the  statute, 
that  provision  is  mereiy  cumulative.  To  steal  a  horse  is  a  larceny  at 
common  law,  and  the  oflfense  is  embraced  in  Sea  i,  Art.  ii.  Chap. 
29,  Gen.  Stat.,  which  provides  for  the  punishment  of  those  g^^ty  of 
larceny,  and  may  be  punished  under  its  provisions  instead  of.  the  pro- 
visions of  Sec.  2,  if  the  prosecutor  so  elects,  the  doctrine  being  that 
the  government  may  carve  out  of  a  transaction  any  offense  embraced 
in  it  and  proceed  for  that,  and  it  will  be  a  bar  to  a  prosecuticm  for  any 
offense  in  which  tliat  prosecuted  for  was  embraced,  unless  the  major 
offense  be  a  felony  and  that  prosecuted  for  a  mere  misdemeanor. 

The  first  count  in  the  indictment  was  therefore  sufficient.  But  the 
second  count  was  bad,  and  as  the  jury  found  the  appellant  guiltj 
under  that  count  the  judgment  should  have  been  arrested. 

It  is  not  alleged  that  the  appellant  knew  the  paper  recited  in  the 
indictment  was  a  forgery.  It  is  averred  that  "by  falsely  representing 
that  J.  C.  Samuels  had  written"  the  paper  which  he  presented  to  Figg 
as  genuine,  and  which  was  a  forgery,  he  obtained  from  Figg  a  horse 
with  intent  to  commit  a  fraud  on  him.  The  pretense  that  Samuels 
had  written  the  paper  may  have  been  false,  and  yet  the  appellant  may 
have  believed  it  was  true  and  that  Samuels  did  in  fact  write  it  It  is 
true  it  is  alleged  that  he  made  the  pretense  that  the  writing  was  writ- 
ten by  Samuels  with  intent  to  defraud  Figg,  and  it  may  be  deduced 
from  that  intent  that  he  knew  the  writing  was  spurious,  but  a  mate- 
rial fact  necessary  to  be  alleged  in  an  indictment  cannot  be  supjJicd 
by  deduction  from  the  alleged  intent  of  the  party. 

This  conclusion  renders  it  unnecessary  to  discuss  other  questions 
made  in  the  argument. 
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Judgment  reversed,  and  cause  remanded  with  directions  to  arrest 
e  judgment,  and  for  further  proper  proceedings. 
Muir  &  Wickliffe,  for  appellant.    Moss,  for  appellee. 


R.  F.  MiTCHESON  V.  William  L.  Norse. 


ppeals— Practice— Dismissal  of  AppeaL 

Where  an  appellant  procures  all  of  the  record  and  papers  in  a  cause 
to  be  copied  in  a  transcript,  and  files  it  in  the  clerk's  office  of  this  court 
before  he  is  required  to  do  so  under  the  statute,  such  appeal  will  not 
be  dismissed  on  motion  of  the  appellee  because  filed  too  soon. 

'irtition  Fences. 

Adjoining  landowners  in  maintaining  a  partition  fence  are  each 
bound  to  keep  up  a  lawful  fence  on  their  respective  portions,  and  where 
one  owner  fails  to  do  so,  and  his  cattle  break  through  and  damage  the 
other,  such  person  so  failing  is  liable  for  such  damages  if  the  other 
owner  has  maintained  his  portion  of  such  fence. 

heading — Petition. 

It  is  not  sufficient  to  aver  in  a  petition  for  damages  done  by  trespass- 
ing cattle,  merely  that  plaintiff  has  kept  up  a  good  and  lawful  fence  on 
his  portion  of  a  partition  fence,  but  he  should  aver  that  he  has  contin- 
uously maintained  such  fence. 


APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

November  14,  1877. 

Opinion  by  Judge  Cofer  : 

The  appellant,  who  was  plaintiff  in  this  action,  alleged  in  sub- 
stance that  he  and  the  appellee,  who  was  defendant,  were  owners  of 
adjoining  tracts  of  land ;  that  the  dividing  line  between  them  was 
marked  by  a  ditch ;  that  for  a  portion  of  the  distance  the  partition 
fence  between  them  was  on  one  side  of  the  ditch,  and  for  the  residue 
on  the  opposite  side ;  "that  it  was  agreed,  between  those  from  whom 
the  plaintiff  and  the  defendant  acquired  title  and  possession,  that 
those  holding  plaintiff's  land  should  keep  up  a  good  and  sufficient 
fence  on  his  side  of  the  ditch,  and  those  from  whom  the  defendant 
aquired  title  should  keep  up  a  good  and  sufficient  fence  on  his  side 
of  said  ditch,  so  as  to  protect  their  respective  crops  and  produce,  and 
those  in  possession  of  plaintiff's  and  defendant's  said  lands,  and 
plaintiff  and  defendant,  have  continued  as  aforesaid  to  use  and  hold 
said  fence  as  a  division  fence  between  their  inclosures,  each  agreeing 
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to  keep  up  their  respective  parts  of  said  fence ;"  that  the  plaintiff  had 
kept  up  **a  good  and  lawful  fence''  on  his  side  of  the  ditch,  bein^ 
more  than  his  proportion  of  said  fence,  but  the  defendant  had  faikd 
and  refused  to  keep  on  his  portion  of  the  line  a  good  and  lawful 
fence,  or  any  fence  at  all,  in  consequence  of  which  stock  got  upon  the 
plaintiff's  premises  and  destroyed  his  crop  of  corn  growing  on  his 
adjacent  land. 

A  demurrer  to  the  petition  was  sustained,  and  the  plaintiff  has  ap- 
pealed. The  judgment  dismissing  the  petition  was  rendered  June  18, 
1877,  and  an  appeal  was  granted  by  the  court  rendering  the  judg- 
ment. August  I  the  appellant  filed  with  the  clerk  of  the  circuit  court 
his  assignment  of  errors  and  schedule  of  record,  to  be  copied  for  this 
court  as  required  by  Subsec.  "a,"  Subsec.  4,  Sec.  737,  Bullitt's  Code; 
and  August  13  he  filed  the  record  in  the  office  of  the  clerk  of  this 
court,  without  having  given  the  notice  required  by  Subsec.  "b"  of  ihe 
same  subsection. 

The  appellant  ordered  the  entire  record  to  be  copied  and  has  filed 
it  here,  and  the  appellee  has  moved  to  dismiss  the  appeal.  Paragraph 
"b"  reads  as  follows:  "After  filing  said  assignment  and  schedule 
(required  by  subsec.  "a")  the  appellant  may  cause  notice  of  the  filii^ 
thereof  to  be  served  on  the  appellee,  and  to  be  returned  to  said  oflkc 
(of  the  clerk  of  the  inferior  court)  as  a  summons  is  directed  to  be 
served  and  returned,  and  within  twenty  days  after  such  service  :(y 
if  such  notice  be  not  served  within  one  hundred  twentv  days  after 
the  granting  of  the  appeal,  or,  whether  such  notice  be  served  or  not, 
any  time  before  completion  of  the  transcript  ordered  by  the  appellant, 
and  not  afterward,  the  appellee  may  file  in  said  office  a  schedule  sim- 
ilar to  that  above  described ;  and  if  he  wish  to  take  a  cross-appeal  he 
shall  file  with  said  schedule  his  assignment  of  cross-errors." 

This  provision  does  not  require  the  appellant  to  delay  for  any  spec- 
ified time  to  file  the  record  in  the  clerk's  office  of  this  court  The 
preceding  paragraph  requires  that  in  a  case  like  this  the  assignment 
of  errors  and  schedule  shall  be  filed  in  the  office  of  the  clerk  of  the 
court  rendering  the  judgment,  within  ninety  days  after  the  appeal  is 
granted,  on  pain  of  a  dismissal  of  his  appeal,  and  Sec.  738  requires 
him  to  file  the  transcript  in  the  office  of  the  clerk  of  this  court  at 
least  twenty  days  before  the  first  day  of  the  second  term  next  after 
the  granting  of  the  appeal,  unless  the  court  extend  the  time,  as,  for 
cause,  it  may  do. 

The  consequence  of  filing  a  transcript  too  early  is  not  declared,  and 
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lere  is,  therefore,  no  authority  to  dismiss  the  appeal  for  that  cause, 

it  had  been  made  out. 

The  object  of  requiring  notice  and  giving  time  to  the  appellee  to 
le  a  schedule  was  to  enable  him  to  have  copied  any  papers  not  or- 
ered  by  the  appellant  which  he  might  deem  necessary  to  a  correct 
^termination  of  the  appeal,  or  on  a  cross-appeal,  if  he  should  desire 
)  prosecute  one.  When  the  appellant  orders  less  than  the  whole 
jcord  to  be  copied,  and  no  notice  is  given  to  the  appellee  of  the  fil- 
\g  of  the  assignment  of  errors  and  schedule,  and  the  transcript  is 
^mpleted  by  the  clerk  in  less  than  one  hundred  twenty  days,  if 
le  appellee  deems  other  portions  of  the  record  necessary  to  a  correct 
ecision  of  the  original  appeal,  he  may  have  them  supplied  under 
ertiorari,  or,  upon  laying  proper  foundation  for  it  by  rule  on  the 
ppellant,  have  them  copied. 

But  when,  as  in  this  case,  the  entire  record  is  ordered  by  the  appel- 
ant, and  is  filed  here,  we  see  no  reason  and  find  no  provision  of  the 
3ode' requiring  the  appellant  to  delay  filing  the  appeal  in  this  court 
mtil  one  hundred  twenty,  or  even  until  ninety  days  have  elapsed 
ifter  the  appeal  is  granted.  The  motion  to  dismiss  the  appeal  is 
herefore  overruled. 

The  provisions  of  the  statute  respecting  partition  and  division 
Fences  are  involved  in  some  obscurity.  Sees,  i  and  2,  Art.  2,  Chap. 
55,  Gen.  Stat.,  provide  for  the  removal  of  partition  fences  which  have 
existed  or  may  hereafter  exist  by  agreement  or  acquiescence.  Sec.  3 
provides  that  "Whenever  a  division  fence  exists,  each  party  thereto 
shall  be  required  to  keep  a  lawful  fence  on  his  proportion  of  the 
line;  and  in  case  he  neglects  or  fails  to  do  so,  the  party  so  failing 
shall  be  liable  for  all  damages  the  other  party  may  sustain  from  the 
trespassing  of  cattle  or  other  stock  over  said  division  fence ;  and  the 
party  sutstaining  injury  may  bring  his  action,  and  recover  the  same 
as  is  now  provided  by  law  in  cases  of  trespass." 

Section  4  provides  that  if  any  part  owner  of  a  division  fence  shall 
fail,  after  reasonable  notice,  to  repair  the  same,  as  far  as  is  needful 
and  proper,  the  other  part  owner  may  repair  it  and  recover  from  the 
recusant  the  value  of  the  repairs  made.  These  provisions  are  con- 
tained in  Article  2,  entitled  "Partition  Fences."  Article  3,  entitled 
"Division  Fences"  provides : 

"Sec.  I.  Persons  owning  adjoining  land  may  agree  in  regard  to 
the  erection  of  division  fences  between  them,  and  the  keeping  of  the 
same  in  repair ;  and  if  the  agreement  be  reduced  to  writing,  and  signed 
by  the  parties  thereto,  and  acknowledged  or  proven  before  the  clerk 
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of  the  county  court  of  the  county  where  the  lands  arc  situated,  :t 
may  be  recorded  in  the  office  of  said  clerk  as  deeds  are  recorded,  acd 
with  the  same  effect 

"Sec.  2.  If  the  cattle  of  the  one  shall  pass  over  or  through  such 
division  fence,  and  go  upon  the  lands  of  the  other,  at  any  pant  at 
which  he  is  bound  to  build  and  keep  in  repair,  he  shall  be  respoxisible 
for  the  damage  they  may  do,  unless  his  fence  is  a  lawful  one,  but 
shall  not  be  responsible  for  damages  in  case  they  break  through  o: 
pass  over  the  fence  at  any  point  the  other  is  bound  to  build  and  keep 
in  repair,  unless  it  be  a  lawful  fence." 

Under  Article  3  the  part  owner  of  a  division  fence  is  only  liable 
for  the  trespassing  of  his  own  stock,  and  not  for  that  unless  he  fails 
to  keep  on  his  portion  of  the  line  a  good  and  lawful  fence,  and  his 
stock  get  over  or  through  at  a  point  where  he  is  bound  to  build  and 
keep  up  the  fence,  or  in  case  the  other  part  owner  keeps  a  lawful 
fence  and  the  stock  get  over  or  through  that  portion. 

The  appellant  alleged  that  he  had  kept  "a  good  and  lawful  fence" 
on  his  portion  of  the  line,  and  that  the  appellee  had  failed  to  keep 
such  a  fence  on  his  portion.  But  he  did  not  allege  that  the  stock  that 
trespassed  was  the  stock  of  appellee.  His  petition  did  not,  therefore, 
entitle  him  to  recover  under  Article  3,  even  conceding  it  was  in  other 
respects  sufficient 

Under  Article  2,  when  a  division  fence  exists,  whether  by  ag^e^ 
ment  or  acquiescence,  such  part  owner  is  bound  to  keep  on  his  pro- 
portion of  the  line  a  good  and  lawful  fence,  and  if  he  fail,  and  cat- 
tle or  other  stock  trespass  over  said  division  fence,  whether  over  his 
portion  or  not,  he  is  liable  to  the  other  part  owner  for  the  damage 
they  may  do,  provided  the  other  part  owner  has  kept  a  lawful  fence 
on  his  portion  of  the  line.  But  as  each  is  required  to  keep  a  lawful 
fence,  neither  can  recover  against  the  other  for  the  trespassing  of 
stock  across  the  fence  unless  his  part  of  the  fence  was  a  lawful  fence 
at  the  time  of  the  trespass. 

The  appellant  alleged  facts  sufficient  to  show  that  the  fence  be- 
tween his  land  and  the  land  of  the  appellee  is  a  partition  fence  within 
the  meaning  of  Article  2,  and  was  entitled  to  recover  if  he  suflidcntlv 
alleged  that  he  had  at  the  time  of  the  alleged  trespass  a  good  aod 
lawful  fence  on  his  portion  of  the  line. 

His  allegation  on  this  point  was  as  follows :  "Plaintiff  has  kept  up 
a  good  and  lawful  and  sufficient  fence  on  his  side  of  said  ditch,  it 
being  more  than  his  proportion  of  said  fence,  etc."  He  did  not  say 
when  he  kept  up  "a  good  and  lawful  fence,"  or  that  he  did  so  con- 
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dnuously.  He  may  have  made  his  fence  a  lawful  fence  since  the  tres- 
pass, and  if  he  did  so  and  has  kept  it  a  lawful  fence  since,  his  allega- 
tion MTOuld  be  true  although  he  may  not  have  had  such  a  fence  when 
the  trespass  was  committed.  We  are  therefore  of  the  opinion  that 
the  demiirrer  was  properly  sustained. 

The  statute  prescribes  what  shall  be  deemed  a  lawful  fence,  and 
it  is  doubtful  whether  the  petition  is  not  bad  because  it  contains  the 
statement  that  the  appellant  had  kept  a  good  and  lawful  fence,  in- 
stead of  a  statement  of  the  facts  which  showed  that  the  fence  was,  as 
matter  of  law,  a  lawful  fence.    Judgment  aMrmed. 

Williams  &  Brown,  for  appellant 

Riley,  Jolly  &  Walker,  for  appellee. 


James  Coy,  et  al.,  v.  James  Muir. 

Suit  on  Sheriff's  Bond — Necessary  Parties. 

The  Bherifl  oollects  the  public  revenues^  but  before  doing  so  must  ex- 
ecute a  bond  payable  to  the  commonwealth.  This  bond  may  be  sued 
upon  in  the  name  of  the  commonwealth  for  the  use  of  any  person  in- 
terested, and  a  suit  cannot  be  maintained  on  such  bond  except  in  the 
name  of  the  state  for  the  use  of  such  interested  party. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
November  14,  1877. 

Opinion  by  Judge  Elliott: 

The  court  of  claims  of  Nelson  county  levied  in  favor  of  E.  E.  Mc- 
Kay two  several  claims,  one  for  $313.  55  and  the  other  for  $10,  at  its 
court  of  claims  in  1874,  which  claims  were  to  be  paid  out  of  the 
county  levy  for  1875.  Shortly  after  these  claims  were  allowed  to 
McKay  he  sold  and  transferred  them  to  the  appellee,  Muir,  and  the 
sheriff  having  failed  to  pay  them  this  suit  was  brought  against  him 
and  his  sureties  on  his  official  bond  to  coerce  payment  of  appellee's 
claims,  with  costs  and  damages. 

The  appellants*  demurrer  to  the  petition  on  the  ground  that  the 
commonwealth  was  a  necessary  party,  and  for  other  reasons,  and  for 
overruling  the  demurrer,  it  is  insisted  was  erroneous.  By  Sec.  4, 
Art.  2,  Chap.  27,  Gen.  Stat.,  the  sheriff,  by  virtue  of  his  office,  is 
made  the  collector  of  the  county  levy,  but  is  required  before  he  pro- 
ceeds to  collect  it  to  execute  bond  payable  to  the  commonwealth, 
with  good  surety,  conditioned  for  the  faithful  discharge  of  his  du- 
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ties ;  and  the  statute  then  says  ''which  bond  may  be  sued  upon  in  the 
name  of  the  commonwealth  for  the  use  and  at  the  cost  of  any  person 
aggrieved  by  a  violation  of  the  same." 

The  statute,  therefore,  expressly  requires  that  the  suit  for  the  non- 
payment of  a  county  claim  shall  be  brought  in  the  name  of  the  com- 
monwealth, as  well  as  the  owner  thereof,  and  is  therefore  a  modifi- 
cation of  Section  i8  of  the  Civil  Code,  which  requires  the  action  to 
be  brought  and  prosecuted  in  the  name  of  the  real  party  in  interest 

It  is  also  alleged  by  appellants  that  there  is  no  such  record  of  the 
allowance  of  the  claims  to  McKay  as  is  set  forth  by  the  appeliec. 
which  is  a  substantial  plea  of  nul  tiel  record ;  and  we  are  of  opinion 
that  it  was  error  to  sustain  the  demurrer  to  that  plea. 

As  to  the  balance  of  the  answer  the  rulings  of  the  court  were  cor- 
rect; but  for  these  errors  the  judgment  is  rez'ersed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

C.  T,  Atkinson,  for  appellants.     Muir  &  IVickliffe,  for  appellee. 


Isaac  Wingate  v,  W.  S.  Dahoney. 

Advancements— Specific  Legacies. 

Advancements  cannot  be  charged  against  specific  and  uncondition&l 
bequests. 

Construction  of  WilL 

While  courts  In  construing  a  will  seek  to  ascertain  the  testator's  in- 
tention, such  Intention  must  be  found  from  the  language  used,  and  if 
possible  the  same  effect  must  be  given  to  every  word  in  the  will 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

November  15,  1877. 

Opinion  by  Judge  Cofer  : 

By  the  second  clause  of  his  will  the  testator  devised  his  home  farm 
to  his  widow  for  life,  with  remainder  to  his  son,  Isaac.  By  the  third 
clause  he  gave  the  proceeds  of  the  Carter  place  and  the  Forsee  place 
to  his  five  daughters,  "to  be  divided  equally  between  them,  subject, 
however,  to  the  advancements  and  limitations  hereinafter  made  and 
specified."  In  the  fourth  clause  he  stated  the  advancements  made  tc 
each  of  his  daughters,  and  added,  "These  advances  I  desire  shall  be 
charged  to  my  daughters  in  the  final  distribution  of  my  property  and 
effects." 

By  the  fifth  clause  he  gave  one  moiety  of  the  proceeds  of  the  sale 
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>f  the  Brown  place  to  his  daughter,  "Lavina  Thompson,  and  her 
rhildren,  George  and  Wing^te  Thompson,  or  their  heirs,"  and  be- 
queathed the  residue  to  his  other  daughters,  and  gave  to  his  daugh- 
ter, Mrs.  Dahoney,  and  her  children,  a  mortgage  he  held  on  property 
belonging  to  her  husband  for  $1,800.  By  the  sixth  clause  he  directed 
[lis  bank  and  Turnpike  stock  to  be  sold,  and  the  proceeds  to  be  equally 
Jivided  between  his  daughters  "after  equalizing  them  under  the  item 
of  advances."  By  the  seventh  clause  he  directed  the  residue  of  his 
e>tate  to  be  equally  divided  among  his  children. 

In  a  codicil  the  testator  directed  the  bequests  to  his  daughters, 
Lavina  Thompson  and  Martha  French,  to  be  placed  in  the  hands  of 
a  trustee  for  their  use  and  benefit,  to  be  invested,  if  deemed  advisable 
by  him.  The  testator  disposed  of  his  whole  estate  of  whatever  na- 
ture and  kind,  and  the  rights  of  the  parties  must  be  determined 
from  the  will  alone. 

The  bequest  to  Mrs.  Thompson  and  her  two  sons  of  one  moiety 
of  the  proceeds  of  the  Brown  place,  and  of  the  residue  to  the  other 
four  sisters,  as  well  as  the  bequest  of  the  mortgage  debt  to  Mrs.  Da- 
honey and  her  children,  is  specific  and  without  restriction,  limitation 
or  condition.  And  if,  for  the  present,  we  leave  out  of  view  the  words 
''in  limitations  made  and"  in  the  third  clause,  and  the  words  "in  the 
final  distribution  of  my  property  and  effects"  in  the  fourth  clause, 
there  can  be  no  doubt  as  to  the  proper  construction  of  the  will  as 
between  the  testator's  daughters. 

The  bequest  to  Mrs.  Thompson  and  her  two  boys,  and  that  to  Mrs. 
Dahoney  and  her  children,  being  specific  and  unconditional,  they 
could  not  be  compelled  to  put  these  bequests  into  hotchpot,  with  the 
advancements  enumerated  in  the  fourth  clause. 

The  bequests  of  the  proceeds  of  the  Carter  and  Forsee  places,  and 
of  the  proceeds  of  the  bank  and  turnpike  stock,  are  also  specific,  and, 
still  leaving  out  of  view  the  words  already  quoted,  it  is  obvious  that 
the  only  condition  annexed  to  the  bequests  of  that  fund  is  that  they 
are  subject  to  the  advancements  enumerated  in  the  fourth  clause, 
that  is,  that  the  advancements  so  enumerated  are  to  be  first  equalized 
out  of  the  proceeds  of  the  sale  of  the  two  tracts  of  land  and  the 
stocks,  and  the  residue  is  to  be  divided  equally  between  the  five 
daughters  of  the  testator.  And  it  would  be  equally  plain  that  all  the 
estate  of  whatever  kind  not  specifically  disposed  of  by  the  will  was 
to  be  equally  divided  under  the  seventh  clause  among  all  the  testa- 
tor's children.  This  is  virtually  conceded  by  counsel ;  but  they  insist 
that  the  words  we  have  so  far  left  out  of  view  require  a  different 

44 
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construction  to  be  given  to  the  will,  because,  as  they  insist,  these 
words  show  an  intention  on  the  part  of  the  testator  to  make  all  his 
daughters  equal  in  the  division  of  his  estate. 

We  recognize  the  cardinal  rules  of  construction,  that  the  intention 
of  the  testator  should  be  sought  for  and  followed,  and  that  same  ef- 
fect must,  if  possible,  be  given  to  every  word  in  the  will.  But  we  are 
not,  in  following  these  rules,  to  neglect  the  equally  important  rule 
that  the  intention  of  the  testator  is  to  be  sought  in  his  language,  and 
not  in  theory  or  speculation  outside  of  the  will. 

The  word  "advancements"  has  a  well  known  legal  and  popular  sig- 
nification, and  applies  only  to  gifts  made  by  the  ancestor  in  his  life- 
time in  anticipation  of  what  the  person  to  whom  the  g^ft  is  made  is 
expected  to  take  by  inheritance  from  the  donor,  and  therefore  the 
word  "advancements,"  wherever  it  appears  in  the  will,  must  be  un- 
derstood to  refer  to  the  gifts  made  by  the  testator  in  his  lifetime. 
The  word  "advancements"  in  the  third  clause  cannot  therefore  refr 
to  bequests  in  the  will,  and  cannot  aid  in  the  effort  to  compel  Mrs. 
Thompson  and  Mrs.  Dahoney  to  bring  the  bequests  made  to  them  in 
the  third  clause  into  hotchpot. 

If,  then,  we  omit  that  word  from  the  latter  sentence  in  the  third 
clause  of  the  will,  it  will  read,  "to  be  equally  divided  between  tbcni 
(the  five  daughters),  subject,  however,  to  the  limitations  herein  made 
and  specified."  What  do  these  words  mean?  One  of  the  counsei 
contends  that  the  word  "limitations"  is  to  be  construed  as  syon)'mous 
with  the  word  "provision"  or  "devises."  This  would  give  effect  tc 
the  word  and  would  produce  ultimate  equality  between  the  daughter? 
of  the  testator,  at  least  so  far  as  the  proceeds  of  the  Carter  and  For- 
see  places  would  make  them  equal. 

But  the  word  "limitation"  is  not  synonymous  with  "provisions'*  or 
"devises,"  or  with  any  word  of  similar  import.  To  give  it  the  mean- 
ing contended  for  would  be  entirely  arbitrary  and  w^ithout  the  least 
sanction  in  the  similarity  of  the  meaning  of  the  two  words.  This  we 
are  not  at  liberty  to  do.  The  rule  that  every  word  in  a  will  or  other 
instrument  must  have  some  effect,  if  possible,  does  not  authorize  the 
court  to  give  an  arbitrary  meaning  to  a  word  and  then  to  give  it  ef- 
fect according  to  such  meaning. 

Many  words  have  more  than  one  signification,  and  when  a  word 
of  that  kind  is  used  the  court  may  and  will  adopt  that  one  of  several 
significations  which  will  give  some  effect  to  the  word.  But  when  no 
recognized  meaning  of  the  word  will  give  it  effect  it  must  be  rejected. 

There  are  no  limitations  in  the  will  to  which  the  clause  quoted  can 
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refer.  It  is  claimed  that  there  is  a  limitation  upon  the  bequests  in 
the  fifth  clause.  But  if  that  be  conceded  the  clause  we  are  consider- 
ing cannot  refer  to  it.  The  bequest  to  Mrs.  Thompson  and  her  sons, 
and  to  Mrs.  Dahoney  and  her  children,  is  not  a  limitation  on  the  be- 
quest in  the  third  clause.  If  there  be  any  limitation  in  the  fifth  clause, 
about  which  we  express  no  opinion,  it  is  the  giving  of  an  estate  for 
life  to  Mrs.  Thompson  and  Mrs.  Dahoney,  with  remainder  over  to  the 
two  sons  of  the  former  and  to  the  children  of  the  latter.  It  is  a  limi- 
tation upon  these  particular  bequests,  and  has  no  application  to  the 
other  bequests  in  other  parts  of  the  will. 

To  say  that  because  there  may  be  limitations  in  the  fifth  clause 
they  shall  operate  to  require  Mrs.  Thompson  and  Mrs.  Dahoney  to 
be  charged  with  these  bequests  before  they  can  share  in  the  bequests 
in  the  third  and  sixth  clauses,  is  equivalent  to  holding  that  the  word 
"limitations"  was  used  in  the  sense  of  bequests  or  provisions,  which 
we  have  seen  cannot  be  done. 

But  that  the  testator  did  not  intend  Mrs.  Thompson  or  Mrs.  Da- 
honey to  be  charged  with  the  bequests  in  the  third  clause  is  further 
shown  by  the  sixth  clause,  in  which  he  says  the  proceeds  of  the  bank 
and  turnpike  stock  shall  be  equally  divided  among  all  his  daughters 
"after  equalizing  them  under  the  item  of  advances,"  by  which  he 
evidently  meant  the  advancements  enumerated  in  the  fourth  clause 
of  the  will.  Why  require  only  advancements  to  be  charged  against 
the  bequests  in  the  sixth  clause,  if  he  intended  both  advancements 
and  the  bequests  in  the  fifth  clause  to  be  charged  against  the  bequests 
in  the  third  clause  ? 

Another  very  persuasive  argument  in  favor  of  the  conclusion  that 
the  testator  did  not  intend  the  bequests  to  Mrs.  Thompson  and  Mrs. 
Dahoney  contained  in  the  third  clause  to  be  charged  to  them,  is  the 
noticeable  fact  that  he  three  times,  in  unequivocal  language,  directs 
the  advancements  to  be  charged,  but  nowhere  directs  the  bequests  to 
be  charged. 

If  it  had  been  his  intention  that  they  should  be  charged  it  is  quite 
improbable  that  he  would  have  failed  to  manifest  that  intention  by 
plain,  unmistakable  language.  It  is  stated  by  counsel  for  the  appel- 
lants that  the  proceeds  of  the  sale  of  the  Carter  and  Forsee  places, 
and  the  bank  and  turnpike  stock,  will  be  more  than  sufficient  to 
equalize  the  advancements ;  and  as  the  clause  of  the  sixth  item  of  the 
will  directing  the  advancements  to  be  charged  in  the  final  settlement 
of  the  estate  cannot  affect  the  construction  of  those  parts  of  the  will 
we  have  been  considering,  we  need  not  discuss  it. 
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Then  there  is  no  appeal  calling  in  question  that  part  of  the  judg- 
ment which  determines  the  respective  rights  of  Mrs.  Thompson  and 
her  two  sons,  and  Mrs.  Dahoney  and  her  children,  as  between  them- 
selves, and  we  need  express  no  opinion  on  that  subject. 

In  all  other  respects  the  judgment  is  afHrmed  on  the  original  and 
cross-appeal. 

A.  J.  &  D.  James,  for  appellant. 

Rodmans,  Breckinridge  &  Shelby,  A.  Duvall,  for  appellee. 


J.  E.  Cummins  z\  Ballard  County  Court. 


Suit  on  Sheriff's  Bonds — Sheriff's  Acconnting. 

Where  a  sheriff  executes  a  bond  to  account  for  the  collection  of  tlie 
levy  of  1863,  and  fails  to  pay  over  all  the  money  collected  by  him.  and 
executes  a  second  bond  to  account  for  the  collection  of  the  levy  of  1S€4 
and  the  county  keeiMs  the  account  as  a  running  account  for  both  yean, 
showing  at  the  end  of  1864  he  failed  to  pay  over  about  $1,000.  and  suit 
is  brought  on  the  bond  of  1868  and  a  plea  of  payment  filed,  there  eao 
be  no  recovery  on  such  bond  when  the  evidence  shows  the  sheriff,  Cor- 
ing 1864,  paid  on  claims  according  to  their  seniority.  The  shortage,  if 
any,  must  be  held  to  have  occurred  in  1864,  and  hence  the  suretieB  on 
the  bond  of  1863  are  not  bound  for  it 

APPEAL  FROM  BALLARD  CIRCUIT  COURT. 

November  15,  1877. 

Opinion  by  Judge  Pryor  : 

In  a  former  opinion  rendered  in  this  case  the  court  (Enough 
Judge  Pryor)  was  evidently  mistaken  in  the  statement  that  Owens 
had  been  twice  sheriff  of  the  county  of  Ballard,  and,  as  remarked  by 
counsel,  had  no  more  to  do  with  the  "collection  of  the  county  levy 
for  the  years  1865  and  1866  than  Alexander  Selkirk  had  with  the 
building  of  Solomon's  Temple."  The  court  was  misled  by  the  vari- 
ous settlements  made  of  his  accounts  as  collector  for  the  year  1863 
and  1864,  those  settlements  running  from  October,  1863,  until  Octo- 
ber, 1867.  The  sheriff  made  nine  settlements,  showing  a  balancf 
due,  by  reason  of  the  levies  for  the  two  years,  of  $1,009.  ^^s  sureties 
on  the  bond  of  1863  are  proceeded  against  in  the  present  action  for 
the  balance  of  the  county  levy  for  that  year.  He  also  executed  a 
bond  for  the  collection  of  the  county  levy  for  the  year  1864. 

The  question  then  is,  Has  the  levy  of  1863  been  paid  by  the  sher- 
iff?   As  said  in  the  former  opinion  we  are  unable  to  perceive  how  the 
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sureties  on  the  bond  of  1863  are  made  liable  for  the  balance  due  on 
the  settlement  made  in  1867.  It  is  true  that  the  record  shows  a  fail* 
ure  on  the  part  of  the  sheriff  to  account  for  and  pay  over  in  the  year 
1863  ^hc  l^vy  of  that  year.  He  appears  to  have  been  indebted  several 
thousand  dollars,  and  in  January,  1864,  when  he  made  his  last  settle- 
ment on  account  of  the  leby  of  1863,  there  was  a  balance  due  the 
county  of  $2,539.  T^^^^  ^^s  "o  doubt  the  balance  due  by  him  at  that 
time,  and  for  the  amount  his  sureties  were  responsible.  The  sheriff 
seems  to  have  been  always  ready  to  settle,  but  never  in  a  condition  to 
pay  over,  and  if  he  had  failed  to  settle,  as  said  by  this  court  in  the 
case  of  Bonta  v.  Mercer  County  Court,  7  Bush  576,  the  sureties  were 
still  liable,  for  the  reason  that  it  was  as  much  the  duty  of  the  sureties 
to  require  him  to  settle  and  pay  over,  as  it  was  the  duty  of  the  county 
court  to  see  that  he  discharged  his  obligation  to  the  county.  The  set- 
tlements were  made,  and  constituted  a  part  of  the  records  of  the 
coimty,  and  the  liability  of  the  sureties  up  to  January,  1864,  was  un- 
questioned. 

This  balance  found  due  was  transferred  as  a  charge  against  the 
sheriffs  in  the  settlements  made  with  him  for  the  collection  of  the 
levy  in  the  year  1864,  ^^^  included  in  each  settlement  thereafter 
made,  being  six  or  seven  in  number,  the  sheriffs  being  credited  by  the 
amount  paid  to  county  creditors,  and  his  vouchers  exhibited  until  the 
final  settlement  was  made,  when  he  was  found  indebted  to  the  county 
in  his  settlement  of  the  levy  of  1864,  or  rather  for  his  entire  indebt- 
edness, in  the  sum  of  $1,009.  The  county,  by  its  officials,  neglected 
to  require  Owens  or  his  sureties  to  pay  the  balance  due  in  1863, 
when  the  same  was  due  and  payable,  but  from  year  to  year  trans- 
ferred the  amount  of  his  liability  from  one  settlement  to  another  un- 
til the  present  balance  was  found  due,  for  which  the  appellants  are 
sought  to  be  made  liable.  It  is  not  only  uncertain,  but  impossible 
for  this  court  to  say  that  any  of  the  levy  for  the  year  1863  remains 
unaccounted  for;  but  on  the  contrary  an  exhibition  of  the  record 
shows  that  the  ()alance  found  due  is  not  of  the  settlement  of  January, 
1864,  but  on  a  final  settlement  of  all  his  accounts,  including  the  levy, 
for  the  year  1864. 

The  office  of  collector  for  each  year  was  distinct,  but  the  county 
court,  seeing  proper  to  arrange  the  accounts  of  the  one  with  the 
other,  instead  of  showing  a  balance  due  from  the  sureties  of  1863, 
shows  a  balance  only  in  a  general  settlement,  and  now  insists  that 
whatever  this  balance  may  have  been,  if  it  did  not  exceed  the  amount 
found  due  in  January,  1864,  the  sureties  in  the  bond  of  1863  are 
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bound  for  it.  The  sureties  are  not  responsible  for  this  comparison 
of  the  accounts  or  the  condition  of  the  county  court  record,  from 
which  it  is  apparent  that  no  balance  is  due  of  the  levy  of  1863.  The 
settlement  made  in  the  county  court  or  with  the  county  of&cials  shows 
to  the  sureties  a  balance  due  on  the  settlement  for  1864.  Th^y  ^ 
no  right  to  suppose  that  this  balance  was  of  the  levy  of  1863,  for  the 
reason  that  it  contradicted  the  record  itself ;  and  now  when  the  plea 
of  payment  is  interposed  it  is  maintained  that  the  sureties  must  show 
that  the  county  court  records  are  false  in  order  to  sustain  the  plea  of 
payment,  or  if  not,  that  they  must  account  for  or  direct  this  binding 
of  the  indebtedness  in  order  to  show  what  amount  was  paid  out  of 
the  levy  of  1863,  and  what  out  of  the  levy  of  1864. 

Owens,  however,  proves  that  he  paid  the  levy  of  1863  ^  county 
creditors,  and,  while  he  never  kept  any  separate  accounts,  he  paid 
the  county  claims  according  to  seniority.  While  his  explanation  as 
to  the  mode  of  payment  may  not  be  satisfactory,  we  do  not  regard  it 
as  of  much  importance  in  the  settlement  of  this  controversy.  It  is 
maintained  by  counsel  that  the  presumption  must  be  indulged  in 
against  these  sureties  that  all  the  levy  was  collected  and  paid  for  the 
year  1864,  and  that  the  levy  of  1863  remained  uncollected  and  unac- 
counted for  when  the  county,  by  its  own  action,  places  it  beyond  the 
power  of  the  surety  to  sever  the  accounts,  and  when  from  its  own 
record  it  is  made  to  appear  that  the  indebtedness  found  against  the 
sheriff  is  a  balance  of  all  accounts  against  him  by  the  county  for  both 
the  years  1863  arid  1864.  We  are  satisfied  from  the  pleadings  and 
proof  of  the  appellee  alone  that  no  recovery  can  be  had  as  to  these 
sureties,  and  therefore  it  is  unnecessary  to  determine  whether  the 
felony  of  the  original  petition  in  this  case  prevented  the  runnningof 
the  statute  of  limitation.  The  judgment  is  reversed  and  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opinion. 
Judge  Lindsay  not  sitting. 

E.  J.  Bullock,  for  appellant,    Bugg  Sr  Bishop,  for  appellee. 


Abram  Rennick  V,  W.  W.  Curry. 

Taxation — Enjoining  Collection  of  Taxes. 

It  Is  the  duty  of  the  supervisors  of  the  tax  book  to  examine  and  cor- 
rect It  when  it  finds  errors  of  the  assessor,  and  where  it  subsUntlallr 
complies  with  the  statute  equity  will  not  enjoin  the  collection  of  a  ux 
upon  the  mere  ground  of  irregularity  in  the  assessment. 
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APPEAL  FROM  CLARK  COURT  OF  COMMON  PLEAS. 

November  15,  1877, 

Opinion  by  Judge  Lindsay  : 

By  Sec.  5,  Art.  6,  Chap.  92,  Gen  Stat.,  it  is  made  the  duty  of  the 
supervisors  of  the  tax  book  to  examine  the  same  with  care,  and  to 
correct  any  errors  of  the  assessor ;  and,  in  cases  where  they  shall  be 
of  opinion  that  any  property  has  not  been  correctly  valued,  to  fix  a 
proper  value  on  the  same.  This  is  a  ministerial  and  not  a  judicial 
duty,  and  if  any  citizen  is  aggrieved  by  the  action  of  this  ministerial 
or  revisory  board  he  may  have  relief  upon  application  to  the  county 
court,  under  the  provisions  of  Sec.  2,  Art.  7,  of  said  chapter. 

It  is  the  duty  of  the  board  to  keep  a  record  of  their  proceedings 
and  correct  the  tax  book  thereby.  Sec.  7,  Art.  6,  Chap.  92.  The 
statute  does  not  prescribe  specifically  how  these  corrections  are  to  be 
made,  so  far  as  real  estate  was  concerned,  by  changing  on  the  face 
of  the  book  the  valuations  reported  by  the  assessor,  and  also  by  a 
regular  report  duly  signed  by  each  and  all  of  the  supervisors.  The 
corrections  made  in  the  valuations  of  shorthorn  cattle  are  evidenced 
alone  by  the  report  of  the  majority  of  the  supervisors,  but  this  was 
a  substantial  and  a  sufficient  compliance  with  the  provisions  of  the 
statute,  said  reports  having  been  returned  with  the  tax  books  to  the 
clerk  of  the  county  court  for  safe  keeping. 

The  original  certificate  of  the  supervisors  did  not  show  that  they 
had  corrected  the  tax  book,  but  merely  that  they  had  examined  and 
approved  it ;  but  their  report  showed  that  their  approval  was  based 
on  the  corrections  mentioned  therein,  and  the  county  court  clerk  had 
the  right,  in  certifying  their  approval  to  the  county  court,  and  in 
making  out  the  copy  for  the  sheriff,  to  treat  said  report  as  part  and 
parcel  of  the  tax  book.  The  subsequent  attempt  of  the  supervisors 
to  correct  their  certificate  was  without  authority ;  but  as  there  had 
theretofore  been  a  substantial  compliance  with  the  law,  the  technical 
defect  in  failing  to  make  the  original  certificate  as  full  as  it  should 
have  been  could  not  operate  to  render  their  action  void.  That  it  was 
irregular  may  be  admitted,  but  equity  will  not  enjoin  the  collection 
of  a  tax  upon  the  mere  ground  of  irregularity  in  the  assessment. 

If  substantive  wrong  was  done  the  appellant  by  the  increase  of  the 
valuation  of  his  cattle  his  remedy  was  by  application  to  the  county 
court,  where  the  matter  might  have  been  judicially  inquired  into. 
The  judgment  dissolving  the  injunction  is  affirmed, 
L,  B.  Grigsby,  W.  M.  Beckner,  B.  /.  Peters,  for  appellant. 
Sam  M.  Boone,  T.  M,  Edginton,  French  &  Tucker,  for  appellee. 


696  Kentucky  Opinions.  [November, 

Alice  Calmes's  Ex'x,  et  al.,  v.  Waller  Calmes,  et  al. 

Wills — Construction. 

When  a  testator  leaves  debts  they  must  be  paid  out  of  the  fund  con- 
stituting the  residuary  bequest,  rather  than  out  of  specific  legacies. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 
November  16,  1877. 

Opinion  by  Judge  Lindsay: 

The  awkward  manner  in  which  the  bequest  to  H.  W.  Calmes  is 
connected  with  the  provision  made  by  the  testatrix  for  the  payment 
of  her  funeral  expenses  and  debts,  including  the  debt  due  him  for 
$2,838,  affords  some  ground  for  the  inference  that  she  intended  these 
expenses  and  debts  to  be  paid  out  of  her  bank  and  turnpike  stock, 
and  that  said  Calmes  should  then  have  one-third  of  the  stocks  net 
exhausted  in  making  these  payments.  But  the  language  of  the  will, 
when  taken  altogether,  completely  rebuts  this  inference. 

She  bequeathes  to  him  one-third  of  all  her  stock  in  each  of  several 
banks,  all  of  which  are  specifically  named,  and  one-third  of  her  stock 
in  a  particular  turnpike  road  company,  and  then  says,  "I  also  direct 
my  executors  hereinafter  named  to  pay  to  my  said  husband  the  sam 
of  $2,838,  with  interest,"  etc.  It  is  thus  made  clear  that  this  payment 
was  to  be  in  addition  to  the  one-third  of  the  stock  bequeathed,  and 
there  is  no  sufficient  reason  for  concluding  the  testatrix  intended  her 
other  debts  and  her  funeral  expenses  to  be  paid  out  of  a  fund  differ- 
ent from  that  devoted  to  the  payment  of  this  particular  debt. 

We  do  not  think  the  language  of  the  will  requires  a  departure 
from  the  general  rule  of  construction,  that  the  debts  of  the  deceased 
must  be  paid  out  of  the  fund  constituting  the  residuary  bequest, 
rather  than  out  of  specific  legacies.  And  this  construction,  we  think, 
complies  with  the  terms  of  the  power  under  which  the  testatrix 
acted  when  she  made  and  published  her  will. 

Judgment  affirmed, . 
•  J.  A.  Prallf  for  appellants,     Huston  &  Mulligan,  for  appellees. 


Josephine  Mitchell  v.  Sam  E.  Hill,  et  al. 


Wife's    Property— Separate    Estate— Waiver   by    Husband    of    Marital 

Rights. 

So  long  as  the  wife's  choses-ln-action  have  not  been  actually  reduced 
to  possession  the  husband  may  waive  his  marital  right,  and  agree  wjfl! 
his  wife  that  it  shall,  when  received,  be  held  for  her  separate  use, 
and  such  an  agreement  will  be  upheld  and  enforced. 
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APPEAX.  FROM  OHIO  CIRCUIT  COURT. 
November  16,  1877. 

Opinion  by  Judge  Cofer  : 

There  is  nothing  in  the  petition  which  shows  that  the  buggy  in 
question  was  the  separate  property  of  Mrs.  Mitchell.  That  it  was 
received  in  lieu  of  a  certain  sum  of  money  due  her  as  one  of  the  dis- 
tributees of  her  father's  estate  does  not  make  it  separate  estate,  any 
more  than  the  sum  of  money  would  have  been  if  it  had  been  received 
just  as  the  buggy  was. 

So  long  as  the  wife's  choses-in-action  have  not  been  actually  re- 
duced to  possession  the  husband  may  waive  his  marital  right  and 
agree  with  his  wife  that  it  shall,  when  received,  be  held  for  her  sep- 
arate use,  and  such  agreement,  if  clearly  established,  will  be  upheld 
and  enforced.  But  no  such  agreement  was  alleged  in  this  case,  the 
wife's  right  being  made  to  rest  solely  on  the  fact  that  the  buggy  was 
received  as  part  of  her  patrimony.  It  is  alleged  that  it  was  her  sepa- 
rate property,  but  that  is  only  a  conclusion  of  the  pleader,  and  as  the 
facts  stated  do  not  show  that  it  was  separate  estate  the  mere  allega- 
tion that  it  was  such  was  insufficient. 

In  all  the  cases  cited  by  counsel  the  property  held  by  the  wife  was 
received  under  an  agreement  that  either  in  terms  made  it  separate 
estate,  or  under  circumstances  which  showed  clearly  that  it  was  in- 
tended to  be  so  held. 

No  agreement  or  circumstances  equivalent  to  an  agreement  being 
alleged  the  demurrer  was  properly  sustained.    Judgment  aHHrmed. 
Walker  &  Hubbard,  for  appellant, 
McHenry  &  Hill,  for  appellees. 


G.  M.  Hayden  v.  A.  Craycroft,  et  al. 

:•— Homestead. 

One  owning  a  house  and  lot,  but  who  does  not  reside  in  such  house^ 
is  not  entitled  to  claim  an  exemption  as  a  homestead. 

appeal,  from  DAVIESS  CIRCUIT  COURT. 

November  16,  1877. 

Opinion  by  Judge  Elliott  : 

G.  M.  Hayden,  the  appellant,  owned  a  farm  in  Daviess  county,  and 
swapped  it  for  a  house  and  lot  in  Owensboro.    This  house  and  lot  he 
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rented  out  till  the  year  1875,  some  three  or  four  years,  and  rented  a 
farm  in  the  county  from  his  father-in-law. 

He  says  himself  that  he  rented  and  exchanged  his  farm  for  the 
house  and  lot  in  1870,  and  did  not  move  to  nor  reside  there  till  1875. 
In  the  meantime  judgments  had  been  obtained  against  him  and  the 
house  and  lot  sold,  and  the  appellee  became  the  purchaser,  and  the 
appellant,  G.  M.  Hay  den,  failing  to  redeem  them,  the  sheriflF  con- 
veyed the  premises  to  the  appellee,  who  brought  his  action  of  eject- 
ment against  appellant  for  their  possessesion. 

Appellant  answered  this  action  and  set  up  his  claim  to  a  home- 
stead, and  on  hearing  his  defense  was  adjudged  insufficient  and  judg- 
ment rendered  against  him  for  the  possession  of  the  land,  and  this 
action  was  brought  to  annul  that  judgment  and  enjoin  its  enforce- 
ment. 

The  former  Civil  Code,  as  well  as  the  present  one,  provides  that  a 
judgment  obtained  in  an  ordinary  action  shall  not  be  annulled  nor 
modified  by  an  order  in  an  equitable  action  except  for  a  defense 
which  arises  or  is  discovered  after  rendition  of  the  judgment 

But  aside  from  this  we  are  of  opinion  that  the  appellant's  house 
and  lot  was  not  exempt  as  a  homestead  at  the  time  of  its  sale  under 
execution  and  purchase  by  appellee.  According  to  his  own  showing, 
appellant,  Hayden,  became  the  owner  of  the  property  in  1870,  and 
never  attempted  to  occupy  it  as  a  homestead  till  the  fall  of  1875, 
which  was  some  time  after  the  purchase  by  appellee. 

The  fact  that  Hayden  did  not  occupy  his  house  and  lot  as  a  home- 
stead, and  that  they  were  liable  for  his  debts,  authorized  his  neigh- 
bors to  give  him  credit,  and  perhaps  enabled  him  to  incur  the  very 
debts  in  satisfaction  of  which  the  premises  were  afterwards  sokL 
The  only  evidence  that  the  appellant,  Hayden,  ever  intended  to  oc- 
cupy the  premises  in  dispute  as  a  homestead,  is  his  own  declaration, 
which  is  amply  rebutted  by  his  failure  to  occupy  them  for  five  years 
after  his  purchase,  during  all  of  which  time  the  public  were  author- 
ized to  believe  and  to  give  credit  on  the  faith  of  the  belief  that  they 
were  liable  for  his  debts.  The  evidence  does  not  even  authorize  the 
conclusion  that  appellant,  G.  M.  Hayden,  gave  notice  to  the  public 
that  he  ever  intended  to  remove  to  the  premises  in  dispute. 

A  mere  intention  to  occupy  premises  as  a  homestead,  existing  in 
the  mind  with  no  effort  to  carry  that  intention  into  effect  by  their 
occupancy  for  five  years  after  the  acquisition  of  the  title,  docs  not 
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l^ive  a  homestead  exemption  right  as  to  debts  incurred  before  the 
ictual  occupancy  of  the  premises  by  the  debtor. 

Wherefore  the  judgment  is  affirmed, 

Owen  &  Ellis,  for  appellant     JV.  N.  Sweeney,  for  dppellees. 


John  J.  Gelton  v.  Esther  Gelton. 

Will — Construction. 

The  word  "desire"  as  used  In  a  will,  where  the  testator  says,  "And  I 
desire  son  John  to  live  on  the  home  place  and  take  care  of  his  mother 
during  her  life/'  imposes  something  more  than  a  mere  wish  or  re- 
quest.  It  was,  in  effect,  a  direction  to  John,  who  is  the  remainderman, 
to  reside  with  his  mother  and  take  care  of  her,  with  the  right  implied, 
80  long  as  he  continues  to  discharge  this  duty,  to  use  and  control  the 
farm;  but  when  the  mother  goes  to  reside  with  her  daughter,  such  son. 
If  he  continues  to  use  the  farm,  must  continue  to  discharge  the  duty 
imposed  on  him  by  the  will. 

APPEAL.  FROM  CAMPBELL  CHANCERY  COURT. 

November  16,  1877. 

Opinion  by  Judge  Lindsay  : 

The  will  of  Phillip  Gelton,  deceased,  invested  the  appellee  with 
a  life  estate  in  the  home  place ;  but  said  devise  was  coupled  with  the 
condition  that  the  appellant  was  to  have  the  right  to  reside  on  the 
place  with  his  mother,  charged  with  the  duty  of  taking  care  of  her 
during  her  life. 

The  word  "desire,"  as  used  in  the  will,  where  the  testator  says: 
"And  I  desire  son  John  to  live  on  the  home  place  and  take  care  of 
his  mother  during  her  life,^'  imposes  something  more  than  a  mere 
wish  or  request.  It  was  in  effect  a  direction  to  John,  who  is  the 
remainderman,  to  reside  with  his  mother  and  take  care  of  her,  with 
the  implied  right,  of  course,  so  long  as  he  continues  to  discharge 
this  dutv,  to  use  and  control  the  farm. 

Having  the  right  to  reside  on  and  control  the  farm,  he  cannot  be 
charged  with  rents,  for  use  and  occupation  as  a  tenant,  nor  with 
mean  profits  or  as  trespasser.  Neither  can  he  be  allowed  to  enjoy 
this  use  and  at  the  same  time  refuse  to  perform  the  iluty  of  taking 
care  of  his  mother  during  her  life. 

The  appellee  was  not  bound  to  reside  on  the  farm  with  the  ap- 
pellant. The  devise  to  her  entitles  her  to  a  reasonable  support  out 
of  the  profits  of  the  farm,  and  this  right  is  perfect  and  unqualified. 
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Appellant  continued  to  use  and  enjoy  the  estate,  after  his  mother 
had  gone  to  reside  with  her  daughter,  with  full  knowledge  of  aC 
the  facts,  and  the  law  will  imply  an  undertaking  to  continue  the  dis- 
charge of  the  duty  imposed  on  him  by  the  will. 

The  inquiry  in  this  case  should  have  been  as  to  the  sum  reasonably 
necessary  each  year  to  support  or  to  take  care  of  the  appellee,  and 
not  as  to  the  reasonable  rent  of  the  farm.  This  last  named  question 
is  important  in  one  regard,  and  that  is  that  appellant  can  in  no  event 
be  charged  a  greater  sum  for  any  one  year  than  the  reasonable  rent 
for  that  year. 

The  judgment  is  rez^ersed  and  the  cause  remanded  for  further 
preparations,  and  further  proceedings  consistent  with  this  opinion. 

A,  Duvall,  for  appellant.    G.  5".  Ducke,  for  appellee 


E.  W.  WORTHINGTON  V.  C.  D.  DoNNELLY. 

New  Trial — ^InstractionB. 

Even  if  there  Is  error  in  giving  an  instruct  ion,  if  it  be  not  made  a 
ground  for  a  new  trial  in  the  court  below,  the  Court  of  Appeals  canoot 
consider  such  error. 

APPEAL  FROM  LOGAN  CIRCUIT  COURT. 
November  16,  1877. 

Opinion  by  Judge  Pryor  : 

If  an  error  esrists  at  all  in  this  case  it  must  grow  out  of  the  in- 
structions given,  and  as  the  giving  or  the  failure  to  give  instructions 
was  not  made  one  of  the  grounds  for  a  new  trial  in  the  court  below, 
this  court  cannot  consider  such  error,  if  any,  on  the  appeal.  The 
object  in  requiring  the  motion  for  a  new  trial,  and  that  the  grounds 
should  be  alleged,  is  to  enable  the  court  trying  the  cause  to  correct 
the  error  complained  of,  and  for  this  reason  the  attention  of  the 
court  must  be  called  to  the  cause  of  complaint.  The  party  making 
the  motion  is  not  required  to  be  so  definite  in  his  statement  or 
grounds  for  a  new  trial  as  to  call  the  attention  of  the  court  to  the 
particular  error.  That  the  court  erred  in  giving  instructions  for 
the  plaintiff  or  in  refusing  instructions  for  the  defendant,  would  be 
sufficient  to  direct  the  attention  of  the  court  to  the  instructions,  but 
to  say  that  the  court^hould  grant  a  new  trial  "for  error  of  law  occur- 
ing  during  the  trial,  which  was  excepted  to  at  the  trial"  is  too 
general  and  indefinite  to  apprise  the  court  of  the  error  and  require  a 
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ronsideration  of  the  entire  case.  Such  a  ground  has  universally 
>een  held  insufficient  by  this  court.  There  is  no  affidavit  showing 
vhat  the  newly  discovered  evidence  was,  or  anything  showing  acci- 
ient  or  surprise.  The  assignment  of  errors  here  cannot  cure  the 
rrrox  of  the  appellant  in  assigning  his  grounds  for  a  new  trial  be- 
ow^.  The  error  complained  of  here  is  in  giving  and  refusing  in- 
structions. 

Judgment  affirmed, 

J.  S,  Galloday,  for  appellant.     W.  L.  Browder,  for  appellee. 


Charles  Graham  v.  H.  C.  Sheets. 

Attachment — ^Bond. 

A  person  who  has  executed  a  bond  to  perform  the  judgment  of  the 
court  thereby  discharges  the  attachment  and  becomes  liable  on  his 
bond. 

Judgment. 

No  valid  Judgment  can  be  entered  against  one  not  before  the  court 
as  a  result  of  process  served,  or  voluntary  appearance. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

November  17,  1877. 

Opinion  by  Judge  Cofer: 

The  appellant  having  executed  a  bond  to  perform  the  judgment 
of  the  court,  the  attachment  was  thereby  discharged,  and  he  became 
liable  on  his  bond.  But  the  warning  order  against  Trenboth  was 
made  November  9,  warning  him  to  appear  and  defend  on  the  first 
day  of  the  ensuing  December  term,  and  was  therefore  vojd.  Brown- 
field  V.  Dyer,  7  Bush  505.  Trenboth  not  being  before  the  court,  no 
judgment  could  be  rendered  requiring  the  appellant  to  pay  anything 
on  account  of  the  debt  of  Trenboth  to  the  appellee. 

The  appellant's  covenant  was  to  satisfy  the  judgment  against 
Trenboth  and  himself  in  the  action.  No  judgment  has  been  recov- 
ered in  the  action  against  the  appellant,  except  the  judgment  to  pay 
what  Trenboth  owed  the  appellee.  Trenboth  not  being  before  the 
court,  either  actually  or  constructively,  there  could  be  no  judgment 
against  him  or  his  property,  and  consequently  there  could  be  no  judg- 
ment or  order  against  the  appellant  on  the  bond  given  to  discharge 
the  attachment;  and  the  court  erred  in  ordering  him  to  pay  to  the 
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receiver  $1,792.85,  as  for  the  amount  attached  in  the  hands  of  the 
trustees  of  the  Cincinnati  Southern  Railway. 

If  the  judgment  be  treated  as  against  the  appellant  on  the  agree- 
ment set  up  in  the  petition  as  having  been  made  by  him  to  pay  what 
Trenboth  owed  the  appellee  and  other  employes,  it  is  erroneous  be- 
cause the  facts  stated  do  not  constitute  a  cause  of  action  against  the 
appellant. 

The  allegation  is  that  at  the  time  of  the  transfer  of  the  contract 
the  appellant  knew  Trenboth  owed  a  large  amount  to  hands  who 
had  performed  the  work,  and  then  agreed  that  the  amount  in  the 
hands  of  the  trustees  as  back  pay  on  work  done  prior  to  that  time 
should  be  applied  to  pay  said  hands.  In  the  amended  petition  it  is 
alleged  that  Trenboth  agreed  to  assign  the  contract  to  the  appellant 
and  appellee  jointly,  and  would  have  done  so  if  appellee  had  in- 
sisted on  it ;  but  that  in  consideration  that  the  appellant  agreed  that 
the  amount  due  on  the  contract  and  then  held  back  by  the  trustees 
should  be  appropriated  to  pay  himself  and  others  who  had  worked 
on  the  job,  when  the  work  was  finished,  he  consented  that  the  con- 
tract might  be  assigned  to  the  appellant.  This  is  not  sufficient  to 
constitute  a  cause  of  action  against  the  appellant.  At  most  it  only 
shows  an  agreement  by  the  appellant  that  the  back  pay  for  woric 
done  by  Trenboth  should  be  applied  to  pay  Trenboth's  hands.  But 
it  fails  to  state  any  consideration  for  that  agreement. 

The  court  also  erred  in  requiring  the  appellant  to  pay  to  the  re- 
ceiver the  sum  of  $417.25,  the  amount  of  the  personal  judgment 
against  the  appellant  in  action  No.  1404.  A  judgment  in  his  name 
was  rendered  for  that  sum,  and  it  should  have  been  enforced  by  fieri 
facias,  and  not  by  an  order  to  pay  it  to  the  receiver,  which  order,  if 
allowed  to  remain,  may  be  enforced  by  summary  proceedings  as  for 
contempt. 

The  right  and  power  of  the  chancellor  to  enforce  his  judgments 
by  summary  process  against  the  person  of  the  defendant  in  a  large 
class  of  cases  is  not  questioned,  but  that  power  is  confined  to  cases 
where  the  party  occupies  some  fiduciary  position,  or  where  he  has 
dealt  with  the  court  as  an  officer  of  the  court  in  an  action,  and  be- 
come debtor  to  the  court,  and  cases  in  which  it  is  authorized  by 
statute.  The  simple  fact  that  the  chancellor  has  rendered  a  judg- 
ment does  not  authorize  him  to  enforce  it  by  process  of  contempt 
without  regard  to  the  relation  of  the  parties  to  each  other  and  to 
the  court. 

So  much  of  the  judgment  of  April  9,  1877,  as  required  the  appd- 
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lant   to  pay  money  to  the  receiver  is  reversed,  and  the  cause  is  re- 
manded for  further  proper  proceedings. 

Z-.  JL.  Hallam,  for  appellant.     C.  D.  Foote,  for  appellee. 


Morgan  &  Berry  v.  R.  L.  McGregor. 

I^iability  of  AssignorB  of  Note— Pleading. 

Where  a  note  is  made  payable  to  A,  who  assignB  it  to  B  upon  the 
the  face  of  the  transaction,  A  is  bound  to  B  as  an  assignor  and  not 
otherwise,  and  where  B  seeks  to  hold  A  as  guarantor  he  must  plead 

and  prove  facts  showing  that  his  contract  was  that  of  a  guarantor. 

« 

Contract  of  Assignor. 

Where  a  note  is  made  payable  to  A,  who  assigns  it  to  B,  the  assignor 
is  bound  to  B,  as  an  assignor,  and  before  B  can  look  to  A  it  is  incum- 
bent on  him  to  show  that  he  had  sued  and  prosecuted  the  maker  of 
the  note  to  insolvency,  with  legal  diligence. 


APPEAL  FROM  ROWAN  CIRCUIT  COURT. 
November  17,  1877. 

Opinion  by  Judge  Lindsay  : 

The  note  sued  on  was  made  payable  to  Morgan  &  Berry,  and  was 
by  them  assigned  or  endorsed  to  McGregor.  Upon  the  face  of  the 
transaction  they  were  bound  to  McGregor  as  assignors,  and  not 
otherwise,  and  before  he  could  look  to  them  it  was  incumbent  on 
him  to  show  that  he  had  sued  and  prosecuted  Hayden,  the  maker 
of  the  note,  to  insolvency,  with  legal  diligence. 

Instead  of  pursuing  this  course  McGregor  wrote  above  the  names 
of  the  prima  facie  assignors  the  words:  "We  hereby  become  the 
sureties  of  B.  T.  Hayden  for  the  payment  of  this  note  to  R.  L.  Mc- 
Gregor." 

If  this  was  the  real  contract  between  the  parties,  we  are  not  pre- 
pared to  decide  that  McGregor  did  not  have  the  right,  by  implication 
of  law,  to  set  it  out  in  writing,  but  that  question  does  not  necessarily 
arise  on  this  appeal.  The  cause  of  action  against  Morgan  &  Berry, 
if  there  be  one,  is  on  this  alleged  contract  of  guaranty  or  suretyship, 
and  the  p>etition  and  amended  petition  are  fatally  defective  in  failing 
to  set  it  out. 

In  the  original  petition  it  is  averred :  "and  on  the  back  of  said 
note  the  said  Morgan  &  Berry  endorsed  the  same  as  follows :    'Mor- 
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gan  &  Berry,  thereby  intending  and  agreeing  to  secure  to  the  plaintiff 
the  payment  of  said  note.'  "  That  they  did  thereby  intend  and  agree 
to  secure  the  payment  of  the  note  cannot  be  questioned,  but  in  the 
absence  of  an  express  agreement  to  be  otherwise  bound  (and  no 
such  express  agreement  is  alleged),  they  were  to  secure  it  as  mat- 
ter of  law,  in  the  capacity  of  assignors,  and  not  as  sureties  or  guar- 
antors. 

In  the  amended  petition  it  is  charged  that  the  names  of  Morgan 
&  Berry  were  indorsed  on  the  note  for  the  purpose  of  making  said 
firm  liable  in  the  first  instance  as  guarantors  or  sureties  for  the  pay- 
ment of  said  note,  and  that  the  said  firm  thus  intending  did  become 
sureties  to  him  and  became  bound  financially  on  said  note. 

Here  appellee  again  fails  to  aver  that  there  was  an  express  con- 
tract or  agreement  on  the  subject  of  appellants'  liability,  and  his  de- 
ductions as  to  their  intentions,  and  the  legal  effect  of  their  act  is 
in  the  face  of  t}ie  prima  facie  presumption  arising  therefrom.  In 
order  to  make  out  a  good  cause  of  action,  appellee  must  declare  on 
the  contract  evidenced  by  what  he  has  written  on  the  back  of  the 
note ;  when  this  is  done  appellants  can  by  their  answer  raise  an  issue 
of  fact,  instead  of  law. 

But  even  if  the  pleadings  of  appellee  were  good,  the  judgment 
could  not  be  sustained  on  account  of  the  error  of  the  court  in  giv- 
ing and  refusing  instructions. 

By  instruction  No.  2  the  jury  was  told  that  if  appellants  indorsed 
the  note  in  blank,  then  appellee  was  authorized  to  write  a  guaranty 
of  payment  over  their  names,  provided  they  thereby  intended  to  be- 
come bound  as  guarantors.  This  is  incorrect.  The  question  was 
not  as  to  the  intention  of  appellants,  but  as  to  their  contract  or  agree- 
ment. If  they  made  no  express  agreement,  they  were  in  law  boand 
as  assignors,  and  not  as  guarantors. 

Instruction  No.  3  is  likewise  objectionable.  Instructions  Nos.  3 
and  4,  asked  for  by  appellants  and  refused,  correctly  state  the  law  of 
the  case.  Instructions  Nos.  4  and  5  given  for  appellant  are  incon- 
sistent with  and  contradictory  to  those  given  for  appellee,  and  the 
conflict  thus  produced  in  the  law,  as  given  to  the  jury,  was  calculated 
to  confuse  and  mislead  them. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded with  instructions  to  grant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

//.  L.  Stone,  7.  M.  Nesbitt,  T.  F,  Hargis,  for  appellants. 

Clarke,  E.  C  Phister,  for  appellee. 
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GossET  &  Bourne  v.  F.  H.  Dudley. 


Liability  of 

If  an  assignee  undertakes  to  run  a  business  in  his  own  name  with- 
out disclosing  the  fact  that  he  was  operating  as  assignee,  and  the  par- 
ties selling  him  goods  had  no  notice  of  knowledge  of  his  being  assignee, 
but  made  sales  to  him  upon  his  indiyidual  credit,  such  assignee  is 
personally  liable  to  pay  for  such  goods. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

November  17,  1877. 

Opinion  by  Judge  Pryor  : 

The  evidence  in  this  case  conduces  to  show  that  the  appellee,  to- 
gether with  Hoffman,  were  the  assignees  of  the  bankrupt,  and  as 
such,  at  the  instance  and  by  the  direction  of  the  creditors,  undertook 
to  carry  on  the  business  as  assignees  with  a  view  of  increasing  the 
estate  of  the  bankrupt.  It  is  also  shown  that  the  com  furnished  was 
necessary  for  the  purposes  contemplated,  viz.,  feeding  the  oxen,  etc., 
belonging  to  the  concern ;  that  one  Miller  was  the  agent  of  the  as- 
signees in  controlling  the  establishment,  and  did  in  fact  make  the 
purchase,  and  the  corn  was  used  for  the  benefit  of  the  concern ;  that 
he  was  in  the  habit  of  making  such  purchases,  and  his  acts  ratified 
or  payment  made  by  the  assignees. 

The  proof  indicates  that  the  appellants,  as  well  as  the  entire  com- 
munity, were  ignorant  of  the  manner  in  which  the  parties  were  oper- 
ating the  works.  Their  agency  was  not  disclosed,  and  upon  this 
state  of  case  the  burden  of  showing  that  they  were  not  acting  as 
assignees  is  thrown  upon  the  appellant  by  the  instructions  given, 
while  it  was  incumbent  upon  the  appellee  to  show  that  the  manner 
in  which  he  was  conducting  the  enterprise  was  made  known  to  the 
parties  with  whom  they  traded.  Miller's  authority  to  purchase  for 
these  parties  must  be  shown  by  the  appellant,  and  when  shown,  un* 
less  it  appears  they  were  operating  the  works  as  assignees  with  no- 
tice of  the  fact  to  those  with  whom  they  traded,  the  appellants  are 
entitled  to  redress.  In  other  words,  if  they  undertook  to  run  the 
establishment  in  their  own  name  without  disclosing  by  themselves  or 
agent  that  they  were  operating  the  works  as  assignees,  and  the  par- 
ties with  whom  they  traded,  whether  the  trade  was  made  by  them- 
selves or  an  agent,  sold  them  goods  or  produce  upon  the  individual 
credit  of  Miller  &  Hoffman  or  either  of  them,  the  liability  exists. 
The  authority  of  the  agent  to  purchase  on  a  credit  must  be  shown. 
The  instructions  being  in  conflict  with  this  view  of  the  case,  the 
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judgment  must  be  reversed.  An  error  in  giving  or  refusing  k- 
structions  is  sufficiently  definite  without  calling  the  attention  of  the 
court  to  the  particular  instruction  complained  of.  Such  has  been 
the  universal  ruling  of  this  court.  The  appellant,  upon  the  return 
of  this  case,  should  be  allowed  to  amend  his  petition  and  make  Hoff- 
man a  party.  Judgment  reversed  and  cause  remanded  with  direc- 
tions to  award  a  new  trial  and  for  further  proceedings  consistent 
with  this  opinion. 
H,  L,  Stone,  for  appellants,     W.  H.  Holt,  for  appellee. 


J.  H.  Henzog  v.  Harry  Neimeger's  Assignee. 

Landlord  and  Tenant. 

No  contract  to  pay  rent  can  be  presumed  nor  implied  where  on^ 
merely  remains  in  possession  of  premises  he  has  sold,  and  nothing  j 
shown  to  prove  that  the  relation  of  landlord  and  tenant  had  ever  ex- 
isted between  the  parties. 

New  Trial — Cumulative  Evidence. 

A  new  trial  will  not  be  given  on  newly  discovered  evidence  which 
is  merely  cumulative. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 
November  17,  1877. 

Opinion  by  Judge  Lindsay  : 

Henzog  testified  that  Neimeger  was  to  pay  him  rent  for  the  bouse. 
The  latter  swore  that  he  was  to  have  the  use  of  it  free  of  rent.  The 
jury  accepted  Neimeger's  version,  and  this  court  cannot  say  their 
finding  was  flagrantly  and  palpably  wrong.  Consequently  grounds 
Nos.  I,  2  and  3,  set  up  and  relied  on  for  a  new  trial,  can  avail  ap- 
pellant nothing  in  this  court. 

The  court  gave  but  one  instruction  to  the  jury,  and  that  was  not 
objected  to  by  either  party.  No  objection  was  taken  by  appellant 
to  any  of  the  testimony  allowed  to  go  to  the  jury.  Hence  he  was  not 
entitled  to  a  new  trial  on  either  one  of  grounds  No.  4,  5  or  6. 

Appellant  admitted  the  correctness  of  the  account  sued  on,  but 
sought  to  avoid  the  effects  of  his  admission  by  showing  that  Nei- 
meger had  rented  his  house,  and  that  the  account  was  applied  to 
the  judgment  of  the  rents.  Neimeger  denied  the  renting,  and  the 
burden  was  on  appellant  to  prove  it. 

The  law  does  not  in  all  cases  presume  a  contract  to  pay  rent,  and 
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as  in  this  instance  Neimeger  merely  remained  in  the  possession  of 
premises  he  had  sold  to  appellant,  and  as  the  relation  of  landlord  and 
tenant  had  never  existed  between  them,  the  contract  to  pay  would 
not  be  implied.  At  any  rate  appellant  could  not  have  been  sub- 
stantially prejudiced  by  being  given  the  conclusion  of  the  argument. 

The  newly  discovered  testimony  was  merely  cumulative.  It 
tended  only  to  support  the  evidence  of  Henzog,  and  did  not  entitle 
him  to  a  new  trial. 

Judgment  afHrmed. 

J,  F.  and  H.  Fisk,  Tisdale  Dengler,  for  appellant, 

IVhitaker  &  Gray,  for  appellee. 


Lydia  B.  Jones  v.  John  M.  Jones's  Trustee. 

Husband  and  Wife. 

Where  the  husband  is  the  owner  in  fee  of  real  estate,  and  procures 
from  his  wife  some  of  the  means  with  which  he  pays  some  of  the  pur- 
chase money,  the  wife  can  assert  no  claim  as  against  creditors  of  the 
husband  who  became  such  on  the  strength  of  such  ownership  and  with- 
out knowledge  of  any  claim  of  the  wife. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

November  17,  1877. 

Opinion  by  Judge  Pryor  : 

As  said  by  council,  this  is  another  one  of  the  cases  in  which  the 
confiding  wife  has  been  misled  by  the  promises  of  the  husband,  and 
upon  the  facts  as  presented  we  must  adjudge  is  without  remedy. 

In  the  first  place  the  testimony  of  the  wife  can  scarcely  be  deemed 
sufficient  to  establish  the  agreement  relied  on  as  against  the  husband, 
and  in  addition  there  is  no  proof  showing  that  the  money,  the 
proceeds  of  the  wife's  land,  was  applied  to  the  payment  of  the  sum 
due  for  the  land  purchased  of  Hill.  The  conveyances  of  the  l^nd 
had  all  been  made  to  the  husband,  and  upon  the  faith  of  his  ability 
to  pay,  and  the  fact  that  the  records  of  the  county  in  which  he  lived 
gave  satisfactory  evidences  of  his  entire  solvency  and  complete  own- 
ership of  the  land  enabled  him  to  obtain  all  the  credit  he  desired. 

The  wife  had  no  lien  that  could  have  been  discovered  by  the  cred- 
itors of  the  husband.  She  permitted  him  to  sell  her  land  and  col- 
lect and  use  the  money  long  prior  to  this  assignment,  upon  the  faith 
of  his  promise  that  he  would  secure  it  to  her,  the  husband  having 
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obtained  a  complete  title  to  all  the  land  in  controversy  before  the 
sale  of  the  wife's  land  was  made.  There  was  a  complete  conversion 
of  the  wife's  land  by  the  husband  into  money,  the  money  reduced 
to  possession  and  used,  whether  for  the  payment  on  the  land  pur- 
chased of  Hill  or  not,  is  left  uncertain.  In  such  cases  colirts  of 
equity  will  not  provide  for  the  wife,  when  prejudicing  the  claims  of 
the  husband's  creditors.  If  there  is  any  difference  in  the  equity  of 
the  wife  in  this  case,  and  the  cases  heretofore  decided  by  this  court 
involving  similar  questions,  it  arises  out  of  the  deed  of  assignment 
The  husband  in  the  deed  recites  that  he  had  invested  the  proceeds 
of  the  wife's  land,  and  also  some  cash  received  from  other  sources 
belonging  to  the  wife,  in  part  payment  of  a  tract  of  206  acres  for 
her  own  use  and  benefit. 

There  never  was  any  conveyance  to  the  wife,  nor  is  there  any  by 
the  deed  of  assignment,  but  simply  the  recital  of  a  fact  by  the  hus- 
band, that  he  might  have  made  to  the  same  effect  as  a  witness  for 
the  wife  (if  competent)  as  against  the  claims  of  creditors.    It  dis- 
closes only  that  such  an  instrument  had  been  made.    The  proof  in 
the  case  shows  how  the  investment  was  made  (if  made  at  all),  name- 
ly, that  the  legal  title  had  passed  to  the  husband  long  before  the  wife's 
land  was  sold,  and  that  the  wife's  money  had  contributed  to  dis- 
charging the  purchase  money  due  upon  it.    This  fact,  however,  is 
not  shown  unless  the  recital  in  the  deed  of  assignment  is  evidence 
of  the  fact.    The  creditors,  under  a  deed  of  this  sort,  will  not  be 
estopped  to  show  that  a  party  named  by  the  assignor  or  as  a  creditor 
is  not  in  fact  such.    A  contrary  rule  would  enable  the  insolvent  to 
create  or  recognize  liabilities  that  could  not  otherwise  be  enforced 
in  a  court  of  law  or  equity.    The  assignee,  although  he  accepts  the 
trust,  may  show  that  one  named  as  a  creditor  has  been  paid,  or  never 
was  in  fact  a  bona  fide  creditor  of  the  insolvent ;  so  the  real  creditors 
who  are  the  beneficiaries  may  make  the  same  defense.    This  case  is 
not  within  the  rule  laid  down  in  Lathum  v.  Glen,  and  is  directly 
opposed  to  the  doctrine  as  established  in  the  case  of  Bryor  i\  Stnith, 
4  Bush  379 ;  Young  v.  Nerbis,  MSS.  Opinion ;  Maraman  z\  Mara- 
man,  4  Met.  76.    This  equitable  claim  of  the  wife,  if  established  as 
maintained,  cannot  be  allowed  to  affect  the  claims  of  creditors,  and 
she  is  not  entitled  to  the  land,  nor  can  she  assert  her  claim  as  a  cred- 
itor of  the  husband  so  as  to  affect  his  creditors. 

Judgment  below  affirmed, 

B.  /.  Peters,  T.  Turner,  for  appellant, 

Apperson  &  Reid,  W.  H.  Holt,  for  appellee. 
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Solomon  Mercer,  et  al.,  v.  Hubbard  Conklin. 

Res  Adjudicata — Damages. 

Where  one  sues  tor  damages  for  breach  of  contract,  and  during  the 
trial  dismisaee  his  suit  as  to  certain  claims  made,  but  secures  a  judg- 
ment for  some  damages^  he  cannot  afterward  bring  another  action  for 
a  breach  of  the  same  contract  to  recover  for  damages.  The  first  judg- 
ment is  a  bar  of  the  second  suit.  One  cannot  spUt  up  his  cause  of  ac- 
tion for  damages. 

APPEAL  FROM  BRECKINRIDGE  CIRCUIT  COURT. 

November  20,  1877. 

Opinion  by  Judge  Elliott: 

This  action  was  brought  upon  the  following  covenant,  to-wit: 

'*!,  William  H.  Conklin,  propose  to  put  up  a  sawmill  near  Wm. 
Eveleigh's  mill  and  cut  250,000  feet  poplar  and  walnut  lumber  on 
these  conditions:  I  must  be  secured  in  the  payment  of  the  first 
50,000  feet  poplar  lumber  at  60  cents  per  100  feet,  balance  of  the 
amount  above  stated  on  the  shares  or  one-half  for  the  other  logs  to 
be  delivered  convenient  to  my  mill  yard  or  pay  me  to  draw  up  those 
in  mill  pond,  logs  to  make  the  amount  above  stated  to  be  furnished 
as  fast  as  needed  to  be  sawed. 

"I  would  expect  to  commence  sawing  by  the  first  of  June,  provided 
those  conditions  are  complied  with.  I  would  require  those  furnish- 
ing timber  to  assist  me  in  hauling  my  mill  from  Clifty  Bridge  to  this 
place.  We  agree  to  furnish  the  logs  annexed  to  our  names  and  pay 
by  the  htuidred  the  amounts  annexed. 

"Solomon  Mercer,  300,  $90.00." 

This  covenant  bears  date,  May  the  4th,  1871. 

Some  time  afterwards,  Solomon  Mercer,  one  of  the  appellants, 
sued  appellee  for  a  breach  of  the  foregoing  covenant.  He  alleged 
that  at  the  time  that  he  signed  the  covenant  he  was  the  owner  of 
about  ninety  saw  logs  then  tied  up  in  the  mill  pond  of  Mr.  Eveleigh, 
on  the  bank  of  which  appellee  had  erected  his  mill.  He  states  that 
by  express  agreement  these  logs  were  to  be  considered  a  part  of  the 
three  hundred  which  he  had  covenanted  to  deliver,  and  that  appellee 
was  to  haul  them  up  his  logway  at  appellant's  expense  and  saw  them 
into  lumber,  but  that  in  violation  of  his  contract  he  had  only  sawed 
up  a  part  of  the  poplar  logs,  leaving  all  the  walnut  and  ash  lumber 
in  the  creek,  about  fifty  logs  in  all,  until  in  June,  1872,  they  were 
swept  away  by  a  freshet  in  the  creek. 

Defendant  answered  and  denied  that  the  logs  of  the  appellant  ly- 
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ing  in  the  mill  pond  made  up  any  part  of  the  three  hundred  he  was 
to  saw  for  him,  and  also  set  up  the  fact  that  while  the  logs  were  in 
the  mill  pond  an  execution  had  been  levied  on  them,  and  they  had 
been  sold  in  satisfaction  of  a  judgment  debt  against  appellant^  Solo- 
mon Mercer,  and  purchased  by  E.  H.  Mercer,  to  whom  they  then 
belonged,  and  not  being  the  property  of  Solomon  Mercer  he  would 
not  have  been  authorized  to  take  them  and  saw  them  into  lumber. 

The  parties  went  to  trial  on  this  issue,  and  at  the  close  of  the  evi- 
dence the  court  instructed  the  jury,  in  effect,  that  the  logs  that  had 
been  carried  away  by  the  freshet  were  the  property  of  E.  H.  Mer- 
cer, and  thereupon  appellant,  Solomon  Mercer,  dismissed  his  suit 
as  to  those  logs,  and  afterwards  brought  this  suit.  In  his  first  he  re- 
covered four  or  five  dollars  in  damages,  and  the  appellee  pleads  and 
relies  upon  the  payment  in  the  first  action  in  bar  of  this  suit. 

The  first  suit  brought  by  Solomon  Mercer  was  for  a  breach  of 
covenant  by  appellee,  and  it  is  not  contended  that  the  appellee  has 
broken  the  covenant  since  he  was  first  sued,  and  we  are  of  opinion 
that  the  appellant,  Solomon  Mercer,  could  neither  split  up  his  cause 
of  action  by  bringing  suit  for  a  part  of  it,  nor  could  he  dismiss  his 
suit  as  to  a  part  of  his  cause  of  action  and  proceed  to  judgment  oa 
the  balance,  and  then  turn  around  and  bring  a  new  suit  on  that  part 
of  his  cause  of  action  that  he  had  refused  to  litigate ;  and  we  are  also 
of  opinion  that  appellant,  Solomon  Mercer,  was  the  owner  of  the 
logs  lying  in  the  mill  pond,  his  brother  having  bought  them  under 
the  execution  sale  for  him. 

In  Powell  V.  Weiler  &  Co,,  ii  B.  Mon.  i86,  this  court  decided 
that  a  party  could  not  split  up  his  cause  of  action.  In  that  case  two 
suits  were  brought  for  the  breach  of  the  same  contract  and  separate 
damages  claimed,  and  this  court  decided  that  it  could  not  be  dooe, 
but  that  all  the  damages  resulting  from  the  breach  of  the  same  con- 
tract must  be  embraced  in  one  action.  It  was  therefore  the  duty  of 
appellant  to  claim  all  the  damages  which  he  had  sustained  by  ap- 
pellee's breaches  of  the  covenant  sued  on  in  his  first  action,  and  if 
the  court  erroneously  ruled  against  him  as  to  part  of  his  cause  of 
action  he  should  have  appealed  from  the  decision,  instead  of  dis- 
missing his  suit,  and  having  failed  to  do  so,  the  verdict  and  judg- 
ment in  his  first  suit  is  a  bar  to  the  present  action. 

Wherefore  the  judgment  is  affirmed. 

G.  IV .  Williams,  for  appellants.  Kinchloe  &  Eskridge,  for  appellee. 
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Charles  Donnelly  v.  J.  M.  Hawes  &  Wife. 

Landlord  and  Tenant — Covenant  of  Tenant  and  Landlord  to  Repair. 

A  tenant,  under  covenant  to  keep  leased  premises  in  repair,  is  not 
bound  thereby  to  replace  buildings  accidentally  destroyed  by  fire;  and 
it  follows  that  a  landlord  under  covenant  to  repair  certain  specified 
parts  of  a  building  would  not  be  bound  to  rebuild  even  those  parts  if 
the  whole  building  be  destroyed. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 
November  20,  1877. 

Opinion  by  Judge  Cofer  : 

Counsel  concede  that  the  appellant  is  liable  for  the  stipulated  rent, 
notwithstanding  the  total  destruction  of  the  improvement  on  the 
leased  premises,  unless  he  is  exonerated  by  the  covenant  of  the  lessors 
to  keep  the  sills  and  roof  of  the  stable  in  repair.  The  only  inquiry 
we  need  make,  then,  is  as  to  the  effect  of  that  covenant. 

A  tenant  under  covenant  to  keep  leased  premises  in  repair  is  not 
bound  thereby  to  replace  buildings  accidentally  destroyed  by  fire, 
I  Taylor's  Landlord  &  Tenant,  Chap.  IX,  Sec.  i.  And  it  would 
seem  to  follow,  as  a  logical  sequence,  that  a  landlord  under  covenant 
to  repair  certain  specified  parts  of  a  building  would  not  be  bound 
to  rebuild  even  those  parts  if  the  whole  building  be  destroyed. 

The  landlord  did  not  covenant  to  keep  the  entire  building  in  re- 
pair ;  and  even  if  it  be  conceded  that  he  was  bound  to  rebuild  these 
parts  which  he  covenanted  to  repair,  he  is  clearly  not  bound  to  re- 
place the  whole  building,  and  unless  that  be  done  he  cannot  replace 
the  sills  and  roof.  If  the  tenant  had  offered  to  rebuild  if  the  land- 
lord would  provide  sills  and  put  on  the  roof,  and  the  landlord  had  re- 
fused the  offer,  the  court  would  have  been  strongly  inclined  to  treat 
his  refusal  as  a  breach  of  his  covenant  to  keep  the  sills  and  roof  in 
repair ;  but  it  would  be  doubtful  whether  that  could  be  done. 

But  no  such  offer  has  been  made,  and  we  are  well  satisfied  that 
the  mere  failure  to  rebuild  the  whole  structure  is  no  breach  of  the 
covenant  to  repair  the  sills  and  roof.  The  judgment  must  therefore 
be  (xffirmed. 

Stevenson  &  O'Hara,  for  appellant, 

Duncan  &  Roberts,  for  appellees. 
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Sam  Dors,  Jr.,  v.  Commonwealth. 

Criminal  Law-^Forgery— -Indictment. 

An  indictment  for  forgery,  which  does  not  aver  that  the  writing  was 
forged  or  that  the  defendant  signed  another's  name  to  the  writing,  hot 
alleges  that  the  writing  was  signed  without  the  authority  of  the  perscii 
whose  name  is  subscribed  to  it,  is  insufficient,  the  fraud  being  charged 
against  the  person  who  signed  another's  name  to  a  writing,  and  it  cot 
being  charged  that  the  defendant  signed  such  name. 

APPEAL  FROM  CHRISTIAN  CIRCUIT  COURT. 

November  21,  1877. 

Opinion  by  Judge  Cofer  : 

The  court  erred  in  not  sustaining  the  appellant's  demurrer  to  the 
third  count  in  the  indictment.  It  is  defective  in  several  particu- 
lars: 

It  is  not  alleged  that  the  writing  was  forged.  The  allegatioi]  is 
that  he  did  alter  a  certain  writing,  **knowing  at  the  time  that  the 
name  of  B.  F.  Hiser  had  been  signed  to  said  paper  without  the  au- 
thority of  said  B.  F.  Hiser."  It  may  no  doubt  be  inferred  from  the 
language  used  that  Hiser  did  not  himself  sign  it,  but  it  is  not  so 
alleged,  nor  is  it  alleged  that  the  wTiting  was  a  forgery.  If  Hiser 
signed  his  name  to  it,  of  course  it  was  not  a  forgery ;  and  tliat  he 
did  not  sign  it  should  not  have  been  left  to  inference,  but  should 
have  been  distinctly  alleged. 

It  is  not  stated  that  the  appellant  signed  Hiser 's  name,  but  it  is 
alleged  that  it  was  signed  without  his  authority,  as  a  means  whereby 
fraudulently  to  obtain  possession  of  property,  etc.  The  fraud  here 
imputed  is  charged  against  the  person  who  signed  Hiser's  name,  and 
as  it  is  not  charged  that  the  appellant  signed  it,  it  is  not  charged  that 
he  had  any  fraudulent  intent,  and  without  that  charge  the  indict- 
ment is  bad. 

The  acts  constituting  the  offense  charged  should  have  been  stated, 
and  it  was  therefore  necessary  to  state  what  acts  the  appellant  did 
which  amounted  to  an  altering  of  the  writing.  Williams  v.  Cm- 
monwealth,  Mss.  Opinion,    See  Table  of  Cases. 

We  do  not  concur  with  counsel  that  it  was  necessary  to  allege  ftat 
the  appellant  did  alter  and  publish.  These  words  are  syncmymous. 
To  alter  is  to  publish  and  to  publish  is  to  alter.  Judgment  reversed 
and  cause  remanded  with  directions  to  sustain  the  demurrer,  and 
for  further  proper  proceedings. 

Landes  &  Clark,  for  appellant.    Moss,  for  appellee. 
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Mary  C.  Herrick  v.  J.  F.  Herrick,  et  al. 

Husband  and  Wife— Set-Off. 

Where  a  husband  is  entitled  to  the  use  and  possession  of  a  farm  be- 
longing to  his  wife,  'and  where  such  farm  was  charged  with  an  annual 
payment  of  rent,  which  the  wife  was  forced  to  pay,  she  may  set  off 
such  amount  against  the  claim  of  her  husband  assigned  to  another,  be- 
cause of  hia  haying  been  deprived  of  the  use  of  such  farm. 

APPEAL  FROM  MADISON  COURT  OF  COMMON  PLEAS. 

November  21,  1877. 

Opinion  by  Judge  Lindsay  : 

The  appellee,  J.  F.  Herrick,  was  entitled  to  the  possession  and  use 
of  the  farm  of  the  appellant  during  the  year  1873,  and  to  its  rents, 
issues  and  profits  during  that  year,  in  virtue  of  the  fact  that  he 
was  her  husband  until  the  decree  of  divorce  was  rendered.  But  he 
cannot  be  allowed  to  enjoy  the  benefits  and  advantages  of  this  pos- 
session and  use,  and  escape  the  burden  imposed  on  the  estate  held 
by  his  wife  by  the  deed  of  conveyance  under  which  she  claimd  title. 
The  farm  was  charged  with  the  annual  payment  to  C.  M,  Clay  of 
$360,  and  to  secure  the  payment  of  this  charge  or  annuity,  a  lien  was 
retained  in  the  deed,  and  the  right  of  appellee,  as  husband,  to  the 
use  of  the  farm  was  encumbered  with  this  lien.  Mrs.  Herrick,  hav- 
ing been  compelled  to  pay  the  annuity  for  the  year  1873,  is  entitled 
to  set  off  the  payment  against  the  claim  here  assigned,  and  the  court 
below  erred  in  holding  otherwise. 

Judgment  reversed  and  cause  remanded  for  the  correction  of  this 
error. 

IVm.  Chenault,  for  appellant.     Caperton  &  Bennett,  for  appellees. 


W.  B.  Floyd  v.  J.  P.  Wigall,  et  al. 

Tax  Sale. 

Where  a  title  derived  from  tax  sale  fails  because  the  statute  was  not 
followed  in  making  the  levy  and  sale,  the  court  may  legally  adjudge 
that  the  purchaser  acquires  a  lien  on  the  real  estate  for  the  amount  of 
his  purchase. 

Title  from  Tax  Sale. 

One  who  relies  upon  a  title  procured  through  a  sale  for  taxes  must 
show  that  all  the  steps  prescribed  by  the  statute  have  been  followed 
In  every  particular.  Nothing  will  be  supplied  by  intendment,  and  the 
fact  that  the  statutes  have  been  pursued  must  appear  upon  the  face 
of  the  proceedings,  or  no  title  will  pass. 
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APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 

November  21,  1877. 

Opinion  by  Judge  Cofer: 

Section  3  of  an  act  to  amend  Chapter  83  of  the  Revised  Statutes, 
approved  March  28,  1872,  provided  that  if  there  were  no  personal 
property  which  the  sheriff  or  tax  collector  could  distrain  for  taxes 
due,  and  the  person  owing  the  same  should  fail  to  make  payment  by 
the  first  day  of  November,  the  sheriff  or  tax  collector  might  levi' 
on  any  real  estate  belonging  to  such  delinquent  tax-payer,  and  sell 
so  much  thereof  for  cash  in  hand  as  would  pay  the  taxes  due  and 
his  commissions,  in  the  same  manner  in  which  lands  were  sold  under 
execution,  except  that  the  land  need  not  be  valued ;  that  the  sherif 
or  collector  should  give  to  the  purchaser  a  certificate  of  purchase, 
containing  a  description  of  the  land  purchased  and  stating  the  price; 
and  that  the  sheriff  should  return  a  report  in  writing  to  the  count)' 
court  clerk's  office  within  twenty  days  after  such  sale,  showing  when 
the  sale  was  made,  to  whom,  for  what  price,  and  giving  a  descrip- 
tion of  the  land  sold  as  fully  as  he  was  able  to  do,  which  report 
the  clerk  was  required  to  record  in  a  book  to  be  provided  by  him 
for  that  purpose.  That  section  also  provided  that  the  owner  of  real 
estate  sold  under  its  provisions,  his  representatives  or  assigns,  vmi^X 
redeem  the  same  within  two  years,  but  that  persons  under  disabilities 
should  have  two  years  after  the  removal  of  their  disabilities  within 
which  to  redeem,  provided  that  the  committee  of  a  person  of  un- 
sound mind  should  be  allowed  only  five  years  in  which  to  redeem, 
or  two  years  after  notice  in  writing  by  the  purchaser. 

Under  that  statute  the  sheriff  of  Henderson  county,  on  the  27th 
of  January,  1873,  sold  one  town  lot  described  as  "in  the  lower  part 
of  Henderson,  Ky.,  the  size  of  which  is  unknown  to  me,  for  the 
purpose  of  enforcing  the  payment  of  certain  taxes  due  to  the  com- 
monwealth from  the  estate  of  Jas.  S.  Fruit,  deceased,  the  owner  of 
said  estate  for  the  year  1870;  and  W.  B.  Floyd,  being  the  highest 
bidder,  became  the  purchaser  of  said  property  ^t  the  price  of  $86.12. 
which  he  paid  in  cash." 

On  the  8th  day  of  May,  1875,  the  appellant  brought  this  suit 
against  the  appellees  to  recover  the  possession  of  a  lot,  which  is  de- 
scribed in  the  petition,  and  alleged  to  be  the  same  purchased  by 
him  at  said  tax  sale.  It  was  alleged  that  on  the  loth  day  of  Janu- 
ary, 1870,  the  lot  belonged  to  "the  estate  of  Jas.  S.  Fruit,"  and  "that 
the  estate  of  said  Fruit  owed  the  commonwealth  taxes  for  the  year 
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87*0,  for  which  taxes  the  sheriff  of  Henderson  county  did,  on  the 
V/tkx  day  of  January,  1873,  sell  said  lot  of  ground  to  the  plaintiff' 
or  the  sum  of  $86.12."  It  was  also  alleged  that  the  appellees,  in 
December,  1870,  bought  said  lot  from  "the  estate  of  said  Fruit"  and 
vere  in  possession,  claiming  it  as  their  own.  The  certificate  of  pur- 
rhase  was  filed  with  the  petition. 

The  appellees  denied  that  any  taxes  were  due  from  the  estate,  of 
Fruit,  or  that  the  lot  sued  for  had  been  sold  by  the  sheriff  for  taxes, 
ind  averred  that  if  the  sheriff  attempted  to  make  such  a  sale  he  did 
io  without  authority.  Some  evidence  was  introduced  tending  to 
[)rove  that  the  lot  in  contest  was  offered  for  sale  by  the  sheriff  and 
stricken  off  to  the  appellant,  but  there  was  no  attempt  to  show  that 
any  tax  had  been  assessed  against  the  "estate  of  Jas.  S-  Fruit"  for 
the  year  1870. 

The  court  adjudged  that  the  attempted  sale  did  not  invest  the  ap- 
pellant with  title,  but  that  he  had  a  lien  on  the  lot  for  the  amount 
paid  to  the  sheriff,  and  from  so  much  of  the  judgment  as  determined 
adversely  to  his  claim  of  title  this  appeal  is  prosecuted. 

Unless  taxes  were  due,  of  course  the  sheriff  had  no  power  to  sell 
under  any  circumstances,  and  as  it  was  distinctly  denied  that  any 
were  due,  it  was  incumbent  upon  the  appellant  to  show,  at  least, 
that  an  assessment  had  been  made.  It  is  questionable  whether,  if 
an  assessment  were  made  as  alleged  by  the  appellant,  it  was  not 
invalid.  The  law  requires  property  to  be  assessed  for  taxation  in 
the  name  of  the  owner ;  "Jas.  S.  Fruit's  estate"  was  not  the  owner  of 
any  property.  At  Fruit's  death  his  personalty  passed  to  his  per- 
sonal representative,  and  his  real  estate  to  his  heirs  or  devisees; 
the  personal  estate  should  have  been  assessed  in  the  name  of  his 
personal  representative  and  the  real  estate  in  the  names  of  those 
who  held  the  title. 

But  whatever  may  be  the  proper  construction  of  the  act  as  to  tl\e 
taxes  for  which  the  sheriff  was  authorized  to  sell,  and  whatever  the 
eflFect  of  assessing  property  as  belonging  to  a  nonentity,  the  sale 
must  be  held  void  upon  other  and  less  technical  grounds.  It  is  not 
alleged  and  there  is  nothing  in  the  record  even  conducing  to  show 
that  the  lot  was  ever  levied  upon  or  advertised,  and  the  certificate 
fails  to  give  any  description  of  it  whatever,  except  that  it  lies  in 
the  lower  part  of  the  city  of  Henderson.  No  witness,  however  well 
acquainted  with  the  lot,  can  identify  it  from  anything  contained  in 
the  certificate.  The  officer  could  not  describe  it,  and  consequently 
we  must  assume  that  he  did  not  know  what  lot  he  was  selling.    He 
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could  not  advertise  it,  and  bidders  could  not  know  what  was  being 
sold.  Such  a  sale,  even  under  execution,  would  be  void.  In  mak- 
ing out  title  under  tax  sales  it  is  necessary  to  show,  step  by  step,  the 
action  of  the  sheriff ;  nothing  will  be  supplied  by  intendment.  The 
course  prescribed  by  law  must  be  strictly  pursued,  and  that  it  was 
so  pursued  must  appear  upon  the  face  of  the  proceedings,  or  the 
power  is  ill  executed  and  no  title  will  pass.  Blackwell  on  Tax  Titles, 
pp.  39*  60^5. 

Such  proceedings  are  summary  and  ex  parte.  The  statute  is  the 
warrant  of  authority,  and  the  mode  in  which  it  directs  that  the  au- 
thority granted  shall  be  exercised  must  be  followed  in  ever>'  par- 
ticular that  can  be  said  to  have  even  a  semblance  of  benefit  to  the 
owner  of  the  property.  The  levy  must  contain  a  description  of  the 
property.  The  owner  has  a  right  to  demand  that  the  particular  piece 
to  be  sold  shall  be  ascertained,  that  he  may  not  be  exposed  to  the 
hazard  that  property  not  levied  upon  may  be  substituted  by  parol  evi- 
dence for  that  which  was.  He  has  a  right  to  object  that  it  does  nctf 
appear  that  it  was  advertised.  If  it  had  been,  a  less  quantity  might 
have  sufficed. 

Other  reasons  might  be  assigned,  but  these  are  sufficient  to  show 
that  the  alleged  sale  under  which  the  appellant  claims  was  already 
void,  and  it  is  needless  to  pursue  the  subject  further. 

Judgment  affirmed, 

H,  F.  Turner,  for  appellant.     Clay  &  Coleman,  for  appellees. 


John  W.  Woodward  v.  William  S.  Woodward. 

Sale  of  Real  Estate— Failure  of  Title. 

A  vendee  is  not  bound  to  accept  a  deed  from  the  vendor  unless  tB« 
conveyance  will,  at  the  time  of  its  acceptance,  pass  a  perfect  legal  titif. 

APPEAL  FROM  BATH  CX)URT  OF  COMMON  PLEAS. 

November  22,  1877. 

Opinion  by  Judge  Lindsay: 

Appellee,  who  sold  to  appellant  by  executory  contract  a  tract  of 
land  made  up  of  several  parcels,  instituted  his  action  in  equity  to 
recover  judgment  for  part  of  the  agreed  purchase  price.  He  also 
sought  to  have  specific  execution  by  the  enforcement  of  his  lien  as 
vendor,  and  by  compelling  the  vendee  to  accept  a  tendered  deed  of 
conveyance. 
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The  vendee  defended  on  the  ground  that  appellee  could  not  con- 
ey in  accordance  with  his  agreement  ''to  make  a  general  warranty 
eed."  He  averred  that  he  had  no  title  whatever,  and  called  for  an 
ihibition  of  the  evidences  thereof,  and  finally  prayed  for  a  rescis- 
on  of  the  contract. 

The  judgment  appealed  from  shows  that  appellees  did  not  have  a 
ood  title  to  one  or  more  of  the  smaller  parcels  composing  the  tract 
escribed  in  the  bond  for  title,  but  the  chancellor  was  of  opinion 
lat  the  defects  in  this  regard  were  immaterial,  and  the  proper  sub- 
sets for  compensation. 
A  careful  examination  of  the  record  demonstrates  the  fact  that 
ppellee  is  not  invested  with  a  perfect  legal  title  to  the  parcel  mak- 
(ig  up  about  three-fourths  of  the  entire  tract.  His  claim  to  about 
►ne  hundred  twenty-six  acres  out  of  about  one  hundred  eighty-one 
s  based  on  a  purchase  at  a  decretal  sale,  made  pursuant  to  a  judg- 
nent  rendered  in  an  equity  action  instituted  for  the  settlement  of 
he  estate  of  Sanford  Anderson,  deceased.  Appellee  was  the  ad- 
ninistrator  of  said  Anderson,  and  the  plaintiff  in  that  action.  His 
)urchase  seems  to  have  been  confirmed,  but  at  the  time  the  final  judg- 
nent  was  rendered  in  this  case  he  had  received  no  conveyance  from 
the  court,  and  lacked  several  hundred  dollars  of  having  paid  off  and 
satisfied  the  bond  executed  to  the  commissioner. 

It  is  true  that  this  action  and  that  of  Sanford  Anderson's  adminis- 
trator against  Anderson's  heirs  and  creditors,  which  remained  on 
the  docket,  were  consolidated,  and  that  the  judgment  appealed  from 
seems  to  provide  that  when  appellant  shall  pay  the  sum  adjudged 
against  him,  the  court  will  apply  the  same,  or  so  much  thereof  as 
may  be  necessary,  to  the  satisfaction  of  the  balance  due  from  ap- 
pellee on  account  of  his  purchase  of  the  Anderson  land,  and  thus 
place  him  in  an  attitude  to  receive  a  conveyance  and  have  his  title 
perfected;  but  appellant  denies  the  right  of  the  chancellor  thus  to 
compel  him  to  make  good  the  title  of  his  vendor. 

The  rule  is,  "that  the  vendee  is  not  bound  to  accept  a  deed  from 
the  vendor  unless  the  conveyance  will,  at  the  time  of  its  acceptance, 
pass  a  perfect  legal  title,  and  this  rule  applies,  even  in  cases  in  which 
the  covenant  is  merely  for  a  special  warranty  of  title."  Williams  z'. 
Potts,  I  J.  J.  Marsh.  596.  And  it  is  only  by  the  indulgence  of  a 
court  of  equity  that  a  title  which  ought  to  have  been  perfect  when 
the  contract  was  made,  but  is  not  perfected  until  after  suit  is  in  prog- 
ress for  rescission,  is  permitted  to  be  brought  in  to  prevent  rescis- 
sion.   It  IS  the  vendor's  fault  and  at  his  peril  if  his  title  is  not  perfect 
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and  ready  to  be  exhibited  at  the  hearing.  If  the  vendor  shows  a 
clear  equity,  and  there  be  no  other  ground  for  rescission  but  the 
want  of  a  formal  legal  title,  the  court  doubtless  will  give  him  a  rea- 
sonable opportunity  for  procuring  it.  But  where  the  title  exhibited 
is  neither  legal  nor  equitable,  where  there  has  been  lack  of  diligence 
in  taking  steps  to  procure  a  title,  and  where  there  are  other  diffi- 
culties in  the  way  of  performance,  there  can  be  no  reasonable  ground 
for  extending  or  for  claiming  indulgence.  WUliams  v.  Carter,  3 
Dana  198 ;  Bartlett  v.  Blanton,  4  J.  J.  Marsh.  426. 

Here  there  is  no  pretense  that  at  the  time  of  the  hearing  the  ap- 
pellee held  the  legal  title  to  the  land  in  question,  and  the  judgment 
which  he  is  now  seeking  to  uphold  shows  that  his  equity  was  not 
complete  because  he  had  not  paid  all  the  purchase  price  evidenced  by 
his  bonds  to  the  commissioner,  and  the  judgment  for  specific  execu- 
tion makes  provision,  or  seems  to  make  provision,  for  its  subsequent 
completion. 

The  effect  of  the  judgment  is  to  compel  the  appellant  to  do  for 
the  appellee  that  which  his  contract,  as  well  as  the  rules  of  equitj 
procedure,  required  him  to  do  for  himself. 

This  court  has  always  held  that  in  order  to  entitle  a  vendor  by 
executory  contract  to  a  judgment  for  the  purchase  price  of  the  lafti 
sold,  and  for  the  enforcement  of  his  lien,  he  must  allege  and  prove 
his  ability  to  convey  according  to  the  stipulations  of  his  bond.  In 
this  case  there  was  an  utter  failure  of  proof,  and  the  appellee,  not- 
withstanding the  prayer  by  the  appellant  for  a  rescission,  submitted 
his  action  for  hearing  without  perfecting  his  title,  and  in  fact  with- 
out having  taken  any  steps,  or  asked  for  time  to  take  steps,  to  pre- 
pare himself  to  comply  with  his  covenant,  which  was  in  effect  a 
covenant  to  convey  a  perfect  legal  title.  Davis  v.  Dycus,  7  Bush  4; 
Bodley  z\  McChord,  4  J.  J.  Marsh.  475. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded with  instructions  to  dismiss  appellee's  petition,  and  to  re- 
scind the  contract  of  sale  on  equitable  terms. 

Judge  Cofer  dissents. 

Reid  &  Stone,  W,  H.  Cord,  H,  M.  Buford,  for  appellant. 

V,  B.  Young,  B,  D.  Lacy,  for  appellee.     . 
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George  Moore  v.  Commonwealth. 

uriminal  Law — Confession  as  Evidence. 

When  a  confession  is  made  through  the  influence  of  hope  or  fear 
applied  by  a  third  person  to  the  prisoner's  mind,  it  is  not  admissible  as 
evidence  against  him.  Where  a  confession  is  obtained  under  induce- 
ments offered  by  those  having  the  prisoner  in  custody  it  is  inadmissible 
as  evidence. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

November  22,  1877. 

Opinion  by  Judge  Pryor  : 

The  confessions  made  by  the  accused  were  clearly  incompetent 
and  should  have  been  excluded  from  the  jury. 

Gentis,  who  was  a  constable  of  the  county  and  one  of  the  guard, 
having  the  appellant  in  custody,  charged  with  the  offense  of  which 
the  accused  was  found  guilty,  says  that  nearly  all  of  the  guard  made 
efforts  to  induce  appellant  to  confess,  and  as  a  means  of  extracting 
from  the  appellant  what  he  knew,  said  to  him  "that  Jake's  testimony 
would  hang  him,  and  he  had  as  well  tell  all  he  knew."  The  "J*^^^ ' 
alluded  to  by  the  witness  was  Jake  Mosby,  who  had  been  arrested 
upon  the  same  charge  or  for  committing  the  same  offense ;  and  the 
witness  says  that  while  he  made  no  threats  or  held  out  any  hope 
to  the  accused  in  order  to  induce  the  confession,  his  object  was  to 
produce  a  feeling  of  hostility  between  the  two,  with  the  expectation 
that  the  one  would  disclose  facts  as  to  the  other.  The  accused  made 
no  confession  at  the  time  alluded  to  by  the  witness,  but  shortly  after 
Carter,  another  one  of  the  guard,  was  asked  by  the  accused  "what 
he  thought  of  the  case,"  and  Carter  replied  "that  he  thought  it  was 
a  bad  one,  and  if  he  was  in  his  place  he  would  come  out  and  tell 
all  about  it ;  it  would  do  him  no  harm  and  might  do  him  good." 

There  is  no  evidence  in  the  case  assigning  any  motive  on  the  part 
of  the  accused  inducing  him  to  murder  the  deceased,  or  any  state- 
ment showing  that  accused  was  near  the  premises  or  place  where  the 
deceased  was  killed,  either  at  the*  time  of  the  murder  or  previous 
thereto.  The  only  evidence  of  guilt  consists  in  the  confessions 
proven.  The  rule  is  that  if  the  confession  is  made  through  the  in- 
fluence of  hope  or  fear  applied  by  a  third  person  to  the  prisoner's 
mind  it  is  inadmissible.  The  judge  to  whom  this  question  is  ad- 
dressed must  take  into  consideration  the  circumstances  under  which 
the  confession  was  made,  as  well  as  the  situation  and  character  of  the 
accused. 
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Greenleaf  says:  "that  language  used  by  others  sufficient  to  over- 
come the  mind  of  one  may  have  no  effect  upon  that  of  another: 
therefore  the  necessity,  before  admitting  such  testimony,  of  con- 
sidering the  condition  of  the  accused,  his  capacity  for  understanding 
not  only  his  own  interests,  but  the  motives  of  those  who  are  using 
appliances  in  order  to  obtain  a  confession."    In  this  case  the  accused 
is  a  negro,  was  a  slave  prior  to  the  war,  and  possessed  of  no  more 
intellect,  doubtless,  than  is  common  to  his  race.    There  were  several 
persons  questioning  him  and  all  using  their  endeavors  to  obtain  a 
confession,  with  a  view  of  having  the  guilty  party  punished.    The 
mind  of  the  accused  was  easily  influenced  by  those  having  him  in 
custody,  and  when  told  there  was  evidence  sufficient  to  hang  him. 
and  the  name  of  the  witness  was  given,  and  he  was  told  that  he  had 
better  confess,  that  it  could  be  no  worse  for  him,  it  was  a  suggestion 
that  contained  in  itself,  when  applied  to  an  ignorant  negro,  both  the 
flattery  of  hope  and  the  torture  of  fear,  and  a  confession  made  under 
such  circumstances  was  incompetent.    While  it  is  agreed  that  no  con- 
fession was  made  to  the  party  offering  the  inducement,  the  proof 
shows  that  the  suggestion  made  by  the  constable  for  the  purpose  o: 
obtaining  the  confession  was  on  the  mind  of  the  accused,  as  in  a 
short  time  after  he  inquired  of  another  one  of  the  guard.  Carer, 
what  he  thought  of  his  case,  and  was  told  that  it  was  a  bad  one  and 
he  had  better  confess,  that  it  might  do  him  good.  Here  the  motive  o: 
hope  was  again  applied  to  the  mind  of  the  accused,  and  the  confes- 
sion made  upon  which  the  verdict  of  guilty  is  alone  based. 

Besides,  these  confessions  were  obtained  under  inducements 
offered  by  those  having  the  prisoner  in  custody,  and  in  such  cases 
it  is  a  well-settled  rule  of  law  that  the  confession  made  must  be  ex- 
cluded. Greenleaf  in  illustration  of  this  rule  cites  the  case  where  the 
accused  was  told  by  the  constable  having  him  in  charge,  "it  is  no  use 
for  you  to  deny  it,  for  there  is  the  man  and  boy  who  saw  you  do ii" 
The  confession  was  held  inadmissible.  There  is,  of  course,  much 
difficulty  often  on  the  part  of  the  court  in  determining  what  consti- 
tutes such  a  threat  or  promise  as  will  or  ought  to  exclude  a  confes- 
sion. Some  of  the  authorities  going  farther  in  admitting  such  testi- 
mony than  the  doctrine  found  in  the  elementary  books,  viz:  **The 
real  question  is,  whether  there  has  been  any  threat  or  promise  of 
such  a  nature  that  the  person  would  be  likely  to  tell  an  untruth  froa 
fear  of  the  threat  or  hope  of  profit  from  the  promise."  Apphinii 
even  this  rule  in  the  present  case,  as  there  is  no  testimony  direct  or 
circumstantial  corroborating  the  confession,  the  mind  is  left  in  doub: 
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IS  to  the  truth  of  the  confession  made,  and  particularly  when  another 
>arty  charged  with  the  commission  of  the  crime  is  shown  to  have 
)een  at  the  premises  of  the  deceased  but  a  few  minutes  prior  to  the 
Eatal  shot. 

Where  confessions  have  been  obtained  by  reason  of  threats  or 
promises  made  by  those  having  the  custody  of  the  prisoners  or  the 
iuthority  over  them  at  the  time  the  confession  is  made,  the  safer 
rule  is  to  exclude  them  from  the  jury.  "The  rule  will  necessarily 
Eail,  sometimes,  of  meeting  the  truth ;  but  as  it  is  thought  to  succeed 
in  a  large  majority  of  the  instances  it  is  only  adopted  as  a  rule  of 
law  applicable  to  them  all."    Greenleaf  on  Evidence,  p.  267. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
award  a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 

IV.  P.  Thome,  for  appellant.    Moss,  for  appellee. 


James  Walker,  Jr.,  v.  James  Walker,  Sr. 

Injunctioa — Suit  on  Injunction  Bond-^Damagea. 

The  plaintiff  in  a  suit  on  an  injunction  bon^  can  recover  only  such 
damages  as  result  to  him  from  the  order  of  injunction  granted  by  the 
court,  and  the  subsequent  litigation  in  the  injunction  suit.  He  may  re- 
cover for  his  attorney's  fees. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

November  22,  1877. 

Opinion  by  Judge  Elliott: 

This  is  a  suit  on  an  injunction  bond.  The  order  of  injunction 
granted  appellee,  James  Walker,  Sr.,  in  his  injunction  suit  against 
the  appellant,  described  by  metes  and  bounds  the  land  that  he  was 
restrained  from  the  commission  of  trespass  or  waste  upon.  And  as 
this  is  a  suit  upon  the  injunction  bond  executed  in  that  suit,  the 
security  in  the  injunction  bond  is  certainly  not  responsible  for  any 
damage  which  was  not  the  legitimate  result  of  the  injunction  in  the 
action. 

Appellant  has  sued  on  the  injunction  bond  and  can  only  recover 
such  damage  as  resulted  to  him  from  the  order  of  injunction  granted 
him  by  the  court,  and  the  subsequent  litigation  in  the  injunction  suit. 

But  we  are  of  opinion  that  the  court  erred  to  appellant's  prejudice 
in  its  peremptory  instructions  to  the  jury.    By  his  amended  pleading 
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he  set  up  his  attorney's  fees  with  sufficient  certainty,  and  he  shoukl 
have  been  permitted  to  prove  them.  In  a  suit  on  an  injunction 
bond  the  obligee  in  the  bond  is  entitled  to  recover  such  damages  as 
he  has  sustained  by  reason  of  the  injunction,  and  in  his  efforts  to 
defeat  it,  and  if  he  has  contracted  attorney's  fees  and  they  are  reason- 
able, and  be  either  has  paid  them  or  is  bound  to  do  so,  we  see  no 
reason  why  he  should  not  recover  them  and  any  other  expenses  in- 
curred in  the  injunction  litigation. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Bennett,  for  appellant.    E.  F.  Dulin,  for  appellee. 


Thomas  H.  Shelby's  Ex'rs  v.  Mary  P.  Shelby,  et  al. 

Compromise  of  Claim. 

One  not  a  surety  against  whom  a  claim  of  |16,000  is  made  jointly 
with  others,  who  purchases  his  peace  by  way  of  compromise  for  a  less 
amount,  and  who  receives  certain  collaterals  from  others  liable  on 
such  original  claim,  cannot  be  permitted  to  hold  the  same  and  pay  him- 
self out  of  them  at  the  expense  of  the  rightful  owner. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

November  23,  1877. 

Opinion  by  Judge  Pryor  : 

We  are  not  disposed  to  controvert  the  legal  propositions  assumed 
by  counsel  for  the  appellant  in  his  petition  for  a  rehearing,  and  if 
the  case  is  made  to  rest  upon  the  law  and  facts,  as  presented  by  codd- 
sel,  a  rehearing  should  be  granted. 

Counsel,  we  think,  has  misconstrued  the  facts,  as  well  as  the 
opinion  delivered,  and  the  result  is  that  the  legal  views  presented 
can  not  well  be  applied  to  the  case  before  us.  The  primary  object 
of  the  trust  was  to  secure  the  two  Mary  Pindell  Shelbys.  Mat 
Shelby  was  not  a  surety  on  James  Shelby's  bond,  and  if  the  object 
was  to  secure  Mat  Shelby  in  preference  to  the  Missouri  beneficiary 
or  the  Mary  P.  Shelby  in  Kentucky  the  assignment  would  have  been 
written  so  as  to  express  the  plain  intention  of  the  assignee.  **Tbe 
notes  and  choses  in  action,  etc.,  were  to  be  held  by  Thomas  Shelby 
as  trustee  for  the  benefit  of  my  said  wards ;"  and  this  trust  estate, 
so  far  as  the  Kentucky  ward  was  interested  in  it,  was  a  protection 
to  the  surety,  as  much  so  as  it  would  have  been  at  that  time  if  paid 
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over  to  the  ward,  if  she  had  been  in  the  condition  to  receive  it.  It 
was  in  effect  so  much  money  placed  in  Thomas  Shelby's  hands  to  be 
held  by  him  in  trust  and  applied  to  the  payment  of  the  debt  owing  by 
him  to  his  ward.  So  the  attempt  to  secure  the  ward  was  in  effect 
securing  the  surety. 

Prior  to  the  creation  of  this  trust  in  February,  1858,  Thomas 
Shelby,  by  motion  in  the  Fayette  county  court,  required  Isaac  Shelby, 
the   guardian,  to  execute  another  bond,  and  this  was  done,  upon 
which  Richard  Pendell  became  the  surety.     In  the  year  i860  the 
ward  instituted  an  action  on  both  of  the  bonds  of  Isaac  Shelby,  claim- 
ing that  there  was  $16,000  or  more  due  her  by  her  guardian,  and 
that  Thomas  Shelby  was  not  released  by  the  execution  of  the  bond 
upon  which  Pendell  was  bound  as  surety.    Negotiations  were  entered 
into  between  the  parties,  when  it  was  finally  agreed  between  Mary 
Pindell's  guardian  and  Thomas  Shelby  that  the  latter  should  be 
released  from  all  liability  upon  the  payment  of  $6,200,  for  which  sum 
Thomas  Shelby  gave  his  notes,  that  were  afterwards  paid.    In  that 
suit   this  order  was  entered:  "That  Thomas  Shelby  having  paid 
Styles,  the  guardian,  the  sum  of  $6,200,  which  in  the  judgment  ren- 
dered herein  June  13,  1862,  was  claimed  to  be  due  by  Thomas 
Shelby,  and  which  in  said  judgment  was  reserved  for  future  adjudi- 
cation, said  Thomas  Shelby  is  now  released,"  and  a  credit  was  ac- 
cordingly entered  on  the  $16,000  for  the  amount  paid  by  Thomas 
Shelby,  and  the  latter  released  from  all  liability  as  surety. 

In  November,  1862,  Mary  Shelby  instituted  another  action  against 
Isaac  Shelby  and  Pindell,  to  which  Thomas  Shelby  was  made  a 
party,  in  which  he  is  called  on  to  state  what  notes,  etc.,  were  placed 
in  his  hands  for  the  protection  of  the  ward.  To  this  action  a  response 
is  filed  by  Mat  Shelby,  in  which  he  files  the  notes,  or  gives  a  list  of 
them,  and  further  says  that  he  was  released  by  the  order  of  the 
county  court;  that  he  bad  given  his  notes  to  her  guardian  for 
$6,200,  in  full  discharge  of  his  obligation  on  the  bond,  and  that  the 
notes  were  paid;  further  that,  to  secure  him  against  loss,  Isaac 
Shelby  deposited,  at  the  banking  house  of  Grinstead  &  Bradley, 
papers,  etc.,  for  his  protection ;  that  it  was  Isaac's  design  in  pursu- 
ance of  a  promise  made  to  protect  him  by  this  means ;  and  that  after 
the  paper  had  been  left  at  Grinstead's,  Isaac  told  him  he  had  executed 
it  for  that  purpose,  and  that  if  it  failed  to  do  this  it  was  a  mistake 
and  should  be  corrected,  etc. 

The  assignment  speaks  for  itself,  and  clearly  shows  that  it  was  in- 
tended to  protect  the  wards  and  at  the  same  time  protect  the  surety. 
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The  primary  object  was  to  secure  the  wards  in  the  amount  he  was 
owing  them.  This  is  manifest  from  the  paper,  nor  do  we  understand 
this  position  to  be  controverted  by  counsel  in  his  petition. 

It  is,  however,  insisted  that  the  whole  of  the  assets  belonging  to 
Mary  Shelby  is  applied  to  the  debt  for  which  Pinddl  is  bound  as 
surety,  and  no  part  of  it  for  the  debt  for  which  Thomas  Shelby  was 
bound  as  surety.    The  case  of  Moore  v.  Moberly,  7  B.  Mon.  299.  is 
relied  on  to  support  the  position  taken,  where  it  was  held  that  all  die 
mortgaged  effects  should  be  applied  pro  rata  to  all  the  debts.    It  is 
made  certain  from  the  proof  in  this  case  that  Mat  Shelby  compro- 
mised the  claim  against  him  for  the  $i6;ooo  by  the  payment  oi 
$6,200.    He  does  not  occupy  the  position  of  surety,  nor  is  he  entitled 
to  the  rights  of  a  surety  by  reason  of  that  payment.    He  may  have 
supposed  when  he  made  the  compromise  that  he  had  the  right  to 
indemnify  himself  out  of  the  assigned  notes,  and  no  doubt  made  it 
under  that  belief.    The  contents  of  the  paper  he  had  not  examined, 
and,  thinking  that  the  writing  was  for  his  individual  benefit,  made 
the  settlement. 

He  was  not  induced  to  this  action  by  the  ward  or  her  guardian,  for 
the  reason  that  at  the  time  the  compromise  was  made,  guardian, 
ward  and  attorney  were  all  ignorant  of  the  fact  that  the  assignment 
had  been  made.  The  case  is  simply  this :  A  claim  is  absolute  against 
Mat  Shelby  for  $16,000.  He  proposes  to  pay  only  $6,200  of  the  sum 
if  the  parties  will  release  him.  The  proposition  is  accepted  and  the 
money  paid,  and  now  it  is  argued  that  the  money  was  paid  as 
surety,  and  the  surety  entitled  to  substitution  before  the  princqnl 
debt,  about  which  the  compromise  is  made,  is  paid ;  tfiat  the  ward, 
before  the  entire  debt  is  paid  her,  about  which  the  compromise  was 
affected,  must  indemnify  Thomas  Shelby  in  whole  or  in  part  out  of 
a  fund  set  apart  for  the  pa3rment  of  the  original  liability.  If  the  ward 
is  now  compelled  to  pay  Thomas  Shelby  out  of  her  own  means,  or 
the  trust  fund  set  apart  for  her,  the  surety  loses  nothing ;  or  if  tbe 
surety  is  entitled  to  a  pro  rata  distribution  of  this  fund,  the  surety 
can  be  substituted  to  the  rights  of  the  ward  before  the  ward's  debt  is 
satisfied.  The  judgment  in  the  first  action  against  Mat  Shelby  doe$ 
not  evidence  an  agreement  by  which  this  $6,200  was  to  be  paid  oot 
of  the  trust  fund,  and  it  could  not,  for  the  reason  that  these  appellees, 
or  their  former  guardians,  knew  nothing  of  it  at  the  time,  and  Mat 
Shelby  supposed  it  was  for  his  individual  benefit. 

It  is  said  in  the  petition  for  a  rehearing  that  in  the  opinion  it  is 
held  ''that  the  plan  of  Isaac  to  indemnify  his  surety  was  to  provide 


^^77']  Adkins  V,  Commonwealth.  725 

for  the  payment  of  the  debt  for  which  the  surety  was  bound.  Yet 
the  strange  result  of  the  judgment  of  the  circuit  court,  confirmed 
by  the  opinion  of  this  court,  is  that  Thomas  Shelby  alone,  of  all 
the  parties,  creditors  and  stu'eties,  fails  to  receive  any  benefit  what- 
ever from  the  assignment." 

This  is  the  result  of  the  conclusion  reached,  and  the  reason  that 
Thomas  Shelby  is  not  protected  is  that  he  has  bought  his  peace.  He 
says,  "I  will  give  you  $6,200  if  you  will  release  me  from  your  claim 
I  am  responsible  for."  The  proposition  is  accepted  and  the  money 
paid,  and  now  it  is  claimed  that  the  chancellor  has  lost  sight  of  the 
equitable  rights  of  the  appellant  because  he  refuses  to  make  the  ward 
indenmify  the  party  who  was  once  surety,  and  that  before  the  ward 
has  been  paid  the  debt  from  the  payment  of  which  the  appellant  was 
released.  A  suggestion  from  the  eminent  counsel  of  the  appellants 
upon  such  questions  is  always  entitled  to  much  consideration,  but 
upon  a  careful  review  of  the  case  we  find  nothing  to  induce  a  recon- 
sideration of  the  opinion  delivered.  (See  original  opinion  in  this 
volume.) 

Petition  overruled. 

Kinkead  &  Duvall,  M,  C.  Johnson,  R.  A.  Buckner,  for  appellants, 

Breckinridge  &  Buckner,  J.  O.  Harrison,  /.  B,  Houston,  for 
appellees. 


David  Adkins  v.  Commonwealth. 


Tlie  statute  provides  that  If  there  be  a  reasoBable  doubt  of  the  degree 
of  the  offense  committed  by  the  defendant  he  shall  only  be  convicted 
of  the  lower  degree,  and  the  court  erred  in  refusing  to  so  Instruct  the 
Jury. 


Self-Defense — ^Instruction. 

Where  self-defense  Is  asserted  In  the  trial  of  a  person  charged  with 
murder  the  court  should  Instruct  the  jury,  In  substance,  that  In  decid- 
ing whether  the  defendant  was  In  Immediate  danger  of  sustaining 
great  personal  injury  he  had  a  right  to  consider  not  only  the  cir- 
cumstances immediately  surrounding  him,  but  any  other  facts  or  cir- 
cumstances in  evidence  which  might  reasonably  have  operated  to 
produce  a  belief  that  he  was  then  about  to  lose  his  Hfe  or  sustain 
great  bodily  Injury  from  the  deceased  or  others  acting  in  concert 
with  her. 

APPBAL  FROM  KNOX  CIRCUIT  COURT. 

November  23,  1877. 
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Opinion  by  Judge  Cofer  : 

Section  329  of  the  Criminal  Code  provides  that  "If  there  be  a 
reasonable  doubt  of  the  degree  of  the  offense  which  the  defendant 
has  committed  he  shall  only  be  convicted  of  the  lower  degree."  The 
court,  therefore,  erred  in  refusing  so  to  instruct  the  jury.  The  com- 
monwealth is  not  only  bound  to  prove  that  the  prisoner  committed 
the  offense,  but  to  prove  what  that  offense  is,  and  the  instruction 
marked  "number  seven,**  asked  by  counsel  for  the  prisoner,  should 
have  been  given. 

The  evidence  tended  to  prove  that  the  deceased,  but  a  few  days 
before  she  was  killed,  entered  into  a  conspiracy  with  two  other  per- 
sons, relatives  of  hers,  to  do  violence  to  the  person  of  the  prisoner, 
and  that  she  spoke  of  still  another  person  who  would  help  them. 
Her  body  was  found  on  the  opposite  side  of  the  river  from  her  resi- 
dence in  the  road  leading  to  the  prisoner's  house ;  he  had  a  boat  in 
the  river,  and  rain  was  falling  and  the  river  was  rising,  and  the 
prisoner  might  be  expected  to  return  to  look  after  his  boat. 

If  he  met  the  deceased  as  he  went  toward  the  river  in  the  night- 
time the  circumstance  was  calculated  to  arouse  his  apprehension  that 
she  was  not  alone ;  he  would  naturally  have  adverted  to  the  effort  of 
the  Perkinses  to  call  him  out  of  the  mill  to  receive  his  ferriage  money, 
on  the  occasion  spoken  of  to  John  W.  Faulkner  and  his  wife  by  the 
deceased,  when  it  was  arranged  that  he  was  to  be  mobbed  if  he  came 
out ;  the  evidence  showed  that  his  lip  and  face  were  bruised,  and  the 
commonwealth  admitted,  as  a  fact,  that  the  deceased  could  not  have 
inflicted  these  injuries  after  she  was  stabbed.  The  jury,  therefore, 
might  have  found  that  there  had  been  a  rencounter,  if  they  believed 
the  prisoner  killed  the  deceased.  If  there  was  such  a  rencounter, 
the  bruises  on  the  person  of  the  prisoner  and  the  absence  of  any 
marks  of  violence  on  the  person  of  the  deceased,  except  the  cut  on 
the  neck,  tended  to  prove  that  she  commenced  the  combat  In  view 
of  what  had  before  taken  place  in  the  attempt  to  get  the  prisoner  out 
of  his  mill  to  mob  him,  and  the  circumstances  that  he  may  have  been 
met  in  the  road  at  night  and  possibly  was  assailed  by  the  deceased, 
it  was  not  unreasonable  that  he  should  conclude  that  she  had  succor 
at  hand,  and  the  court,  although  properly  refusing  the  instruction 
marked  "six,"  should  have  given  an  instruction  in  substance  "that  in 
deciding  whether  he  was  in  immediate  danger  of  sustaining  great 
personal  injury  the  prisoner  had  a  right  to  consider  not  only  the 
circumstances  immediately  surrounding  him,  but  any  other  facts  or 
circumstances  in  evidence  which  might  reasonably  have  operated 
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t:o>  produce  a  belief  that  he  was  then  about  to  lose  his  life  or  to  sustain 
^p^eat  bodily  injury  from  the  deceased  or  others  acting  in  concert 
with  her. 

Instruction  3  given  by  the  court  was  not  necessarily  involved, 
3.Tid  was  calculated  to  mislead  the  jury  if  it  was  not  actually  errone- 
ous.   It  is  difficult  to  perceive  what  effect,  not  prejudicial  to  the  pris- 
oner, could  have  been  produced  on  the  minds  of  the  jury  by  the  ex- 
pression "exercising  ordinary  prudence"  as  applied  to  him  in  that 
instruction.    In  what  respect  was  he  required  to  exercise  "ordinary 
prudence"?    Did  the  court  mean  that  he  was  to  exercise  ordinary 
prudence  in  forming  a  belief  whether  he  was  in  danger  of  sustaining 
g^reat  bodily  injury?    If  so,  the  language  was,  to  say  the  least  of  it, 
wholly  unnecessary,  for  unless  he  had  reasonable  grounds  for  such 
belief  it  was  immaterial  whether  he  exercised  ordinary  prudence  or 
not,  and  if  he  had  no  apparently  reasonable  grounds  for  such  belief 
the  exercise  of  ordinary  prudence  would  not  excuse  him. 

So,  too,  with  the  expression  "as  an  ordinarily  prudent  man  would 
have  deemed  necessary  under  the  circumstances."  If  the  prisoner 
met  the  deceased  and  had  reasonable  grounds  to  believe,  and  did 
believe,  he  was  about  to  lose  his  life  or  suffer  great  personal  injury 
at  her  hands,  or  at  the  hands  of  others  acting,  or  who  he  had  reason- 
able ground  to  believe  were  acting  in  concert  with  her,  and  he  had 
no  apparent  and  safe  means  of  escaping  the  apparently  impending 
danger,  he  had  a  right  to  stab  her,  and  should  be  acquitted,  and  the 
courf  should  have  so  instructed  the  jury,  instead  of  giving  instruc- 
tion 3. 

One  upon  whom  an  ordinary  assault  is  made  must  use  only  such 
force  as  is  necessary  to  repel  the  assault  and  protect  himself,  and 
if  he  unnecesarily  uses  a  deadly  weapon  and  death  ensues  he  will 
be  guilty  of  murder  or  manslaughter  according  to  the  circumstances 
of  the  case. 

But  that  doctrine  has  no  application  to  one  who  is  in  peril  of  im- 
mediately losing  his  life  or  suffering  a  great  personal  injury.  He  is 
not  bound  at  his  peril  to  apportion  the  force  used  to  the  actual  dan- 
ger, or  to  the  actual  necessity  of  the  occasion.  He  has  a  right  to 
secure  his  own  safety  at  once  and  effectually. 

If  he  can,  with  due  regard  to  his  own  safety,  escape  from  the 
impending  danger  otherwise  than  by  slaying  his  adversary,  he  should 
do  so.  But  if  he  cannot  avoid  the  danger  except  by  the  use  of  force, 
and  he  slays  his  enemy,  he  will  not  be  guilty  if  upon  a  nice  balancing 
of  the  probabilities  it  should  appear  that  a  little  less  force  would  have 
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secured  his  safety.  It  would  be  unreasonable  to  require  one  wh(^ 
life  or  limb  is  in  inunediate  danger  to  judge  at  his  peril  just  bov 
much  force  is  necessary  to  secure  his  safety,  and  to  make  his  guilt 
or  innocence  depend  upon  the  correctness  of  his  judgment  in  that 
respect. 

The  other  instructions  asked  for  the  prisoner  were  properly  re- 
fused. For  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial  up<xi  principles  not  inconsistent 
with  this  opinion. 

/oAn  Smith,  for  appellant.   Moss  &  Finley,  for  appellee. 


H.  H.  Thornton,  et  al.,  v,  W.  D.  Stirman. 


Pleading—-] 

A  pleading  must  state  facts,  and  not  evidence,  and  when  it  pleads 
the  evidence  and  not  the  facts  It  Is  bad  on  demurrer. 

APPEAL  FROM  THE  DAVIESS  CIRCUIT  COURT. 

November  23,  1877. 

Opinion  by  Judge  Lindsay  : 

If  in  June,  1873,  Thornton  did  rescind  his  contract  for  the  sale  of 
the  lot  conveyed  to  Mrs.  Bailey  with  her  and  her  husband,  and  they 
did  on  that  day  execute  the  conveyance  afterwards  acknowledged 
on  the  4th  and  loth  days  of  October,  1873,  and  did  leave  the  note 
for  $240  in  his  hands,  to  evidence  an  indebtedness  due  on  aocounr 
of  the  sale  of  the  house  and  lot  to  Bailey,  the  husband,  then  the  lien 
retained  in  the  deed  to  Mrs.  Bailey  was  thereby  completely  ex- 
tinguished, and  it  cannot  be  asserted  in  this  action.  But  neither  ihe 
refusal  of  the  court  to  allow  Thornton  to  become  a  party  to  the 
action  of  Stirman  against  Bailey  and  wife,  nor  the  judgment  in 
favor  of  Stirman  in  the  action  which  appellant  subsequently  insti- 
tuted against  him  to  establish  his  ownership  of  the  lot,  can  be 
pleaded  in  bar  of  this  action.  In  neither  of  these  proceedings  was 
the  claim  to  the  lien  herein  set  up,  litigated  or  called  in  question. 

The  record  of  said  proceedings  may  be  used  as  evidence  of  the  fact 
that  the  lien  had  been  extinguished  or  surrendered  by  the  contract 
of  rescission  heretofore  mentioned ;  but  they  do  not  operate  as  estop- 
pels upon  appellee,  and  do  not  constitute  bars  to  this  action. 

The  difficulty  here  is  that  the  facts  which  these  records  tend  to 
prove  are  not  pleaded.    The  appellee  avers  in  his  answer  that  Thorn- 
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ton  tendered  a  petition  and  asked  to  be  made  a  party  to  his  action 
against  Bailey  and  wife,  in  which  he  alleged  a  given  state  of  facts 
uid  that  he  subsequently  sued  him,  the  appellee,  and  sought  to 
recover  the  lot  on  certain  grounds,  all  of  which  are  utterly  incon- 
sistent with  the  claim  herein  sought  to  be  enforced.  But  it  is  not 
averred  that  the  allegations  in  the  first  instance  were  true,  nor  that 
the  grounds  set  up  in  the  second  actually  did  exist. 

We  have  here  a  case  in  which  the  evidence,  and  not  the  material 
facts,  are  pleaded,  and  the  answer  cannot  be  regarded  as  interposing 
any  obstacle  whatever  to  the  appellants'  recovery.  Judgment  re- 
versed and  cause  remanded  for  further  proper  proceedings. 

L.  P.  Little,  for  appellants.  Williams  &  Brown,  for  appellee. 


Milton  Freese,  et  al.,  v.  Valley  Wharfboat  Company. 

Contracts— Obligation  of  Contract  to  Transport  Property. 

Where  there  Is  no  special  contract  by  which  a  carrier  agrees  to 
transport  and  deliver  a  package  to  a  given  place  and  to  deliver  it  to  a 
named  person,  and  it  was  known  to  the  owner  of  the  package  that  the 
carrier's  boat  did  not  run  to  the  place  of  the  destination  of  the  pack- 
age, the  law  implies  a  contract  only  to  carry  the  package  to  the  desti- 
nation of  the  boat,  and  there  deliver  it  to  or  reship  it  by  another  com* 
mon  carrier  of  good  repute. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 

November  23,  1877. 

Opinion  by  Judge  Lindsay: 

The  receipt  executed  by  the  master  of  the  steamer  Fannie  Freese 
does  not  evidence  a  special  contract  to  transport  the  package  of  $125 
to  Pomeroy,  and  to  deliver  it  to  the  person  to  whom  it  was  addressed 

The  contract  of  the  parties  is  to  be  implied  by  the  circumstances 
attending  the  transaction.  The  steamer  did  not  have  an  established 
trade  on  the  Ohio  river  with  well-known  termini.  The  proof  shows 
that  it  had  undertaken  during  the  low  stage  of  water  to  take  the 
place  of  a  large  steamer  running  regularly  between  the  ports  of  Iron- 
ton  and  Gallipolis,  but  it  was  an  open  question  whether  or  not  this 
fact  was  known  to  the  appellees.  If  it  was  known  to  them,  then  the 
law  only  implied  a  contract  on  the  part  of  the  owner  of  the  steamer 
to  carry  the  package  to  Gallipolis,  and  there  deliver  it  to  or  reship  it 
by  another  common  carrier  of  good  repute,  upon  whose  line  the  port 
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of  Pomeroy  was  situated.    Bryan  v,  Memphis  &  Paducah  R.  Co., 
II  Bush  597. 

Although  there  was  no  direct  evidence  tending  to  show  that  the 
appellees  were  apprised  at  the  time  they  shipped  the  package  that  the 
route  of  the  steamer  did  not  extend  farther  north  than  Gallipolis, 
yet  we  are  not  prepared  to  say  that  the  jury  might  not  have  inferred 
such  knowledge  from  the  business  in  which  they  were  engaged,  their 
duty  to  keep  themselves  advised  as  to  the  changes  taking  place  in 
the  lines  of  steamers  doing  business  with,  receiving  from  and  deliver- 
ing freight  to  them,  and  in  transporting  the  mails  upon  established 
mail  routes. 

The  question  as  to  their  information  on  this  subject  ought  to  ha?e 
been  taken  from  the  jury,  as  was  done  by  the  single  instnicdoa 
given  by  the  court.  The  instructions  asked  by  appellees  were  objec- 
tionable and  were  properly  refused ;  but  the  one  given  should  have 
been  modified  by  having  had  added  to  it  the  words  "unless  the  jury 
shall  believe  that  at  the  time  of  the  shipment  appellees  knew  that  the 
trip  of  the  steamer  did  not  extend  beyond  Gallipolis,  and  that  its 
officers  reshipped  the  package  to  its  destination  by  another  common 
carrier  of  good  character  and  standing,  and  took  his  receipt  for  tbe 
same,  and  the  package  was  lost  by  said  last  named  carrier." 

The  instruction  without  this  modification  was  in  effect  a  peremp- 
tory instruction  to  find  for  the  appellees. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  upon  prin- 
ciples consistent  with  this  opinion. 

Hampton  &  Hagar,  for  appellants.  L.  L.  Moore,  for  appellee. 


C.  A.  Daugherty  v.  John  A.  Lyle's  Ex'x. 

Will — Construction — Sale  of  Real  Estate* 

Where  a  will  devises  to  testator's  wife  real  and  personal  property,  to 
be  held  in  trust  for  the  use  and  benefit  of  herself  and  children,  em- 
powering her  to  make  advancements  at  her  discretion  to  the  childrm 
as  they  shall  become  of  age  or  marry,  and  expressly  authorizes  her  to 
sell  the  lands  devised,  in  case  she  shall  wish  to  move  to  anoUier  lo- 
cality, a  purchaser  from  her  is  not  bound  to  see  that  she  does  remoTe; 
nor  can  he  require  her  to  establish  the  fact  that  she  in  good  faitb  does 
desire  to  remove  to  another  locality. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

November  26,  1877. 
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Opinion  by  Judge  Lindsay: 

The  last  will  and  testament  of  John  A.  Lyle,  deceased,  invested 
nis  widow  and  executrix  with  the  legal  title  to  his  entire  estate,  real 
3.nd  personal,  to  be  held  in  trust  for  the  use  and  benefit  of  herself  and 
the  children  of  the  testator.  She  is  empowered  to  make  advance- 
[Tients  to  the  children  at  her  discretion,  as  they  shall  arrive  at  age  or 
marry,  and  is  expressly  authorized  to  sell  the  lands  devised,  or  any 
p3.rt  of  them,  in  case  she  shall  wish  to  move  to  another  locality. 

Leaving  out  of  view  the  right  claimed  by  implication,  to  sell  lands 
to  advance  to  the  children,  a  right  not  necessary  here  to  be  deter- 
minedy  it  is  clear  she  may  sell  under  this  express  power,  and  that 
tHe  purchaser  is  not  bound  to  see  that  she  does  remove  and  reinvest 
the  proceeds  as  directed  by  the  will;  nor  can  he  even  require  her 
to  establish  the  fact  that  she  in  good  faith  does  desire  to  remove  to 
another  locality. 

The  power  to  sell  being  made  to  rest  upon  the  wish  of  the  party 
authorized  to  make  the  sale  is  in  effect  a  discretionary  power,  not 
subject  to  the  review  or  control  of  the  remaindermen  of  the  courts, 
except  upon  the  grounds  either  that  the  executrix  is  acting  in  bad 
faith  OF  is  wasting  the  estate,  and  even  then  the  purchaser  would 
be  protected  unless  it  could  be  shown  that  he  was  a  participant  in 
the  fraud,  or  had  taken  an  improper  advantage  of  her  disposition  to 
waste  the  trust  estate. 

The  title  here  conveyed  to  the  appellant  is  unimpeachable  so  far  as 
appears  from  the  record,  and  he  must  complete  his  purchase. 

Judgment  aMrmed, 

G.  C,  Lockhart,  for  appellant.    Irvine  Taylor,  for  appellee. 


Barnett  Porter  v.  Mary  Sloas,  et  al. 

Trespass — Possession  of  Land. 

When  neither  party  to  a  suit  for  trespass  can  show  that  the  land  in 
question  has  been  patented,  and  that  he  has  a  regular  derivation  of 
title  from  the  patentee,  the  right  to  maintain  a  suit  for  trespass  de- 
pends upon  who  first  took  actual  possession  of  the  land  and  continued 
to  hold  the  same. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

November  26,  1877. 

Opinion  by  Judge  Elliott  : 

This  action  of  trespass  to  what  appellees  claim  as  a  tract  of  land 
belonging  to  them  was  brought  in  the  court  below,  and  appellant 
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has  brought  the  case  here  and  insists  on  a  reversal  because  the  cocn 
erroneously  rules  the  law  against  him,  and  in  consequence  verdict 
and  judgment  were  rendered  against  him. 

Neither  party  shows  that  the  land  has  been  patented,  and  that  he 
has  a  regular  derivation  of  title  from  the  patentee.  Indeed  it  may 
be  said  that  neither  party  shows  any  paper  title,  and  the  real  contest 
is  as  to  which  of  the  contending  parties  entered  on  the  land  first  an] 
took  actual  possession  thereof,  which  has  been  continued  down  to 
the  commission  of  the  trespasses  complained  of. 

At  the  instance  of  the  appellees  the  court  instructed  the  jur>',  in 
substance,  that  if  they  believed  from  the  evidence  that  appellees  or 
those  under  whom  they  claim  entered  upon  the  land  claiming  the 
same  to  a  well-defined,  marked  or  natural  boundary,  and  remained 
in  possession  claiming  the  land  as  their  own  for  fifteen  years,  and 
that  appellant  entered  thereon  and  cut  and  destroyed  timber,  etc^ 
the  jury  should  find  for  appellees. 

This  instruction  should  have  been  qualified  by  instructing  the  jury 
that  they  should  further  believe  that,  at  the  time  of  Sloas's  entr>'  and 
taking  actual  possession,  the  possession  of  the  land  was  vacant  ar.d 
was  not  then  held  by  the  appellant.  The  court  attempted  to  remedy 
this  defect  in  its  first  instruction  by  giving  instruction  number  iwc. 
By  this  instruction  the  jury  are  told  that  "If  they  should  believe 
from  the  evidence  that  defendant.  Porter,  and  those  under  whom  he 
claims,  have  had,  for  fifteen  years  or  more  before  suit  brought,  pos- 
session of  the  land  in  contest  continuously  by  improvements  or  culti- 
vation within  a  marked  or  defined  boundary,  claiming  to  said  bound- 
ary, and  that  possession  was  taken  before  the  entry  of  Sloas  or  be- 
fore he  had  marked  a  boundary,  and  the  alleged  trespasses  were  in 
said  boundary,  then  the  law  is  for  the  appellant,  etc. 

The  defect  in  this  instruction  is  that  it  makes  appellant 
a  trespasser  if  he  entered  upon  the  land  in  dispute  after  the  ancestor 
of  the  appellees  had  marked  off  a  boundary,  and  it  makes  appellant's 
successful  defense  of  this  action  depend  upon  whether  he  entered  on 
the  land  before  the  ancestor  of  appellants  had  made  a  marked  bound- 
ary. 

We  regard  it  as  immaterial  whether  the  ancestor  of  aj^Hees 
marked  off  a  boundary  embracing  the  land  in  dispute  or  not  before 
the  entry  of  appellant  or  those  under  whom  he  claims.  The  court 
should  have  told  the  jury  that  if  they  believed  from  the  evidence 
that  the  appellant  and  those  under  whom  he  claimed  entered  upon 
the  land  and  took  actual  possession  thereof,  claiming  to  a  well-defined 
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tuoundary^  and  that  such  possession  was  taken  before  the  entry  of 
appellees  or  those  under  whom  they  claimed,  and  had  been  continued 
down  to  the  commissicm  of  the  trespasses,  the  verdict  should  be  for 
appellant. 

The  rights  of  the  parties  do  not  depend  upon  who  marked  the 
-first  boundary,  but  rather  upon  who  took  the  first  possession  and  con- 
tiinued  therein  down  to  the  commission  of  the  trespasses  com- 
plained of. 

The  record  of  the  suit  of  appellees'  ancestor  against  N.  Dawson's 
lieirs  was  read  to  the  jury  against  appellant's  objection.  That  record 
the  appellees  were  authorized  to  read  to  the  jury  to  show  the  extent 
of  the  boundary  claimed  by  them. 

Whereupon  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

E.  F.  DuMn,  for  appellant. 


Adams  Express  Company  v.  William  A.  Milton. 

Contract — Evidence^E^toppeL 

When  one  contracts  to  work  for  another  at  $100  per  month,  and  is 
paid  said  sum,  giving  receipts  in  full  each  month,  the  evidence  of  such 
receipts  tends  to  show  that  the  compensation  named  therein  was  the 
same  as  agreed  upon  in  the  contract,  and  in  the  absence  of  other  evi* 
dence  constitutes  an  estoppel  to  demand  more  than  said  amount. 

APPEAL  PROM  FAYETTE  CIRCUIT  COURT. 

November  26,  1877. 

Opinion  by  Judge  Pryor  : 

There  is  some  difficulty  in  determining  the  nature  of  the  contract 
that  s^ellee  says  he  made  with  the  agent  of  the  appellant.  That 
$100  per  month  was  the  sum  agreed  upon  by  the  parties  is  clear, 
but  whether  the  additional  $25  was  a  part  consideration  of  the  under- 
taking  by  the  appellee,  or  was  intended  to  be  a  mere  gratuity  in 
the  event  the  services  of  the  appellee  proved  satisfactory,  to  be  paid 
or  not  at  the  option  of  the  employer,  is  involved  in  doubt.  The  ap- 
pellee says  that  he  was  to  take  the  agency  at  $100  per  month,  and  if 
he  gave  satisfaction  at  the  end  of  three  months  he  was  to  have  $125 
per  month.  The  appellant  may  have  concluded  at  the  expiration  of 
the  three  months  that  the  services  rendered  were  worth  only  the 
$100,  and  for  the  manner  in  which  the  agent  discharged  his  duties 
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it  could  afford  to  pay  him  that  much,  and  no  more;  in  other  words 
it  was  complete  as  a  contract  so  far  as  the  payment  of  the  $ioo  was 
concerned,  but  as  to  the  payment  of  the  additional  $25  it  was  a 
mere  gratuity,  or  the  minds  of  the  parties  were  to  again  meet  in 
order  to  determine  whether  the  one  would  give  and  the  other 
receive. 

The  proof  in  this  case  conduces  to  show  that  the  agent  with  whom 
the  contract  was  made,  as  well  as  the  appellee,  only  regarded  an  in- 
crease of  salary  as  voluntary  with  the  appellant,  and  not  a  binding 
contract  between  them.    The  appellee  is  continually  applying  to  the 
agent  to  have  his  salary  increased,  ''as  you  promised  it  should  be 
given  me."    *T  think  I  am  entitled  to  $25."    In  answer  to  this  letter 
or  similar  letters  the  agent  writes  that  "as  often  as  you  (Milton) 
brought  this  matter  up,  so  often  have  I  done  what  I  could  to  have 
your  pay  increased  to  the  amount  you  asked  for.     It  has  been  no 
fault  of  mine  that  it  has  not  been  done.    That  $125  per  month  was 
promised  you  has  been  the  reason  that  I  have  always  fought  for  }-our 
getting  it."    The  letter  of  the  appellee  and  the  response  filed  by  tbc 
agent  indicate  clearly  that  it  was  merely  an  effort  by  the  agent  to 
have  the  salary  increased  by  reason  of  the  promise  made  at  the  time 
the  appellee  entered  upon  his  duties  at  $100  per  month,  and  that  both 
the  appellee  and  agent  regarded  it  as  a  voluntary  matter  with  the 
company.    The  company  is  never  applied  to  by  the  appellee,  and  the 
right  to  the  $25  additional  pay  asserted  as  part  of  the  contract,  but 
the  agent  is  in  effect  asked  to  intercede  in  behalf  of  the  appellee, 
upon  the  idea  that  the  agent  had  suggested,  if  he  did  well,  the  pay 
would  be  increased. 

There  is  no  proof  in  the  case  showing  any  knowledge  on  the  part 
of  the  company  that  the  promise  had  been  made  by  the  agent,  and 
certainly  no  evidence  that  the  company  regarded  it  as  a  part  of  the 
contract.  Prior  to  April,  1873,  the  agent  wrote  to  the  appellee  that 
he  had  done  all  he  could  to  have  his  salary  increased,  and  in  April, 
1873,  the  appellee  again  writes  that  he  honestly  believes  that  the 
promised  increase  of  $25  per  month  is  his  due,  and  is  informed  in 
response  by  the  agent  that  no  increase  will  be  made.  So  long  before 
April,  1873,  he  had  been  informed  by  the  agent  of  the  company  that 
he  could  accomplish  nothing,  and  he  had  no  certain  knowledge  on 
this  point,  from  the  fact  that  the  company  for  more  than  two  years, 
at  the  end  of  each  month  for  near  two  years,  only  paid  him  $100  at 
the  end  of  each  month.  No  application  had  been  made  to  any  chief 
officer  of  the  company  by  the  appellee  to  know  why  the  contract  was 
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not  complied  with,  and  the  company  is  ignorant  of  the  alleged  con- 
tract to  pay. 

The  appellee  knew  that  the  agent's  intercessions  had  not  been 
heeded,  and  was  in  eflFect  notified  by  the  company  after  this  alleged 
contract  is  said  to  have  been  made,  as  often  as  nineteen  times,  that 
his  salary  would  not  be  increased.    The  company  paid  him  at  the  end 
of  each  month  for  nineteen  months  the  salary  of  $100  per  month. 
The  money  was  received  at  the  end  of  each  month  and  a  receipt  in 
full  executed  by  him  to  the  company.    This  is  evidence  conclusive 
of  the  fact  that  no  such  contract  existed,  or  rather  that  the  increase 
of   salary  was  merely  optional  with  the  appellant  and  was  never 
regarded  as  constituting  a  part  of  the  contract  between  the  parties. 
If,  however,  the  construction  is  given  the  contract  which  is  placed 
upon  it  by  the  appellee,  and  was  made  by  one  authorized  to  make  it, 
when  the  party  claiming  under  it  receipts  at  the  end  of  each  month 
to  his  employer  for  the  sum  of  $100  in  full  for  services  rendered  each 
month,  is  not  a  court  compelled  to  adjudge  either  that  some  change 
had  been  made  in  the  contract,  or  that  the  parties,  in  determining 
the  value  of  the  services  at  the  expiration  of  the  three  months,  had 
agreed  the  one  to  give  and  the  other  to  accept  $100  per  month  for 
the  services  rendered  ?   The  law,  no  doubt,  will  permit  a  party  to  ex- 
plain why  a  receipt  was  given,  and  by  parol  to  show  that  it  was 
for  a  diflFerent  purpose  from  that  expressed  on  its  face,  and  regarding 
the  receipts  as  matters  of  evidence  only,  when  a  party  undertakes  to 
explain  away  the  effect  of  written  receipts,  executed  for  the  same 
purpose  and  evidencing  the  same  fact,  it  constitutes  such  a  mass  of 
testimony  as  is  not  susceptible  of  explanation  by  the  circumstances 
surrounding  this  case,  and  may  be  said  to  work  an  estoppel. 

Lxx>king  alone  to  the  testimony  offered  by  the  appellee  the  peremp- 
tory instructions  should  have  been  given.  The  judgment  is  reversed 
and  cause  remanded  with  directions  to  award  a  new  trial  and  for 
further  proceedings. 
Breckinridge  &  Shelby,  for  appellant. 
Morton  &  Parker,  for  appellee. 
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Joe  G.  Shith  r.  George  Smith. 


MtpUwm    Jmlginfiii  for  Bctoni  of  Goods. 

Where  tn  aa  acdoB  for  replerln  the  right  to  numerous  articles  of 
piopeitj  is  iBiroNvd,  tht  Jodsment  rendered  should  fix  the  value  of 
emA  off  them  aepentelj.  so  that  the  defendant  may  rellere  himself 
and  sarctieB  from  the  payment  of  money  to  the  extent  he  may  he  able 
to  return  them.  A  jndsment  is  erroneous  in  such  a  case  wliieh  re 
quires  the  reCnm  of  every  article  of  property  taken,  or  else  the  judg- 
of  the  aaresate  vafaie  of  all  of  them. 


APFBAjL  FBmf  HANCOCK  dRCUIT  COURT. 

Nananher  XI,  1877. 

OpiNUHr  MY  Judge  LniDSAr: 

Ahfaoogli  the  actkm  instituted  by  W.  G.  Smith  to  recover  the 
possessioo  of  the  stock  of  groceries,  and  of  the  notes  and  accounts 
existing  in  virtue  of  the  bnsiiiess  he  had  been  transacting'  in  the  name 
of  his  faitber,  was  without  objection  transferred  to  the  equity  side 
of  the  docket,  it  remained  in  all  its  distinctive  features  an  ordinary 
actk>n.  We  think  the  court,  substituted  as  it  was  for  a  jury,  as  to 
the  questions  of  fact  invt^ed,  might  very  well  have  found  from  the 
evidence  that  tiie  administrator  of  M.  Smith,  deceased,  came  lawfully 
into  tile  possession  of  said  groceries,  notes,  accounts,  etc.    Such 
being  the  case  Icg^  possession  was  united  with  the  legal  title,  the 
business  havii^  all  the  while  been  carried  on  in  the  name  of  the 
decedent ;  and  although  a^ipeOant  was  in  equity  the  real  owner  of 
the  property,  he  could  not  recover  possession  from  the  legal  title 
holder,  who  was  a  quasi-trustee,  without  first  paying  off  all  the  debts 
for  which  he,  as  the  personal  representative  of  M.  Smith,  deceased. 
was  bound  on  account  of  the  grocery  business.    Therefore  the  prin- 
ciple on  wfaidi  the  judgment  appealed  from  was  based  is  a  correct 


But  the  judgment  is  erroneous  in  its  details.  It  required  the  ap- 
pellant to  surrender  eadi  and  every  article  of  personal  property,  and 
diose  in  action  taken  under  the  order  of  delivery,  or  else  to  pay  the 
full  sum  of  $1,703.07.  WTiere,  as  in  this  case,  the  right  to  numerous 
articles  of  property  is  in  contest,  the  judgment  should  fix  the  value 
of  eadi  of  them  separately,  so  that  the  plaintiff  may  relieve  himself 
and  sureties  from  the  pa3mient  of  money  to  the  extent  he  may  be 
able  to  return  them.  Here  tht  judgment  required  the  return  of  e^-er? 
article  of  prv^perty  taken,  or  else  the  judgment  of  the  aggregate  value 
of  al!  of  thcni.     It  \i-as  also  erroneous  to  fail  to  render  a  distinct 
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judgement  for  damages,  if  any  damages  were  awarded,  and  if  not, 
Lo  fail  to  indicate  that  fact.  There  is  proof  in  the  record  tending  to 
sho^v  that  appellant  had  disposed  of  all  the  property  in  controversy 
before  the  trial  of  the  case,  but  this  proof  was  not  relevant  to  any 
Issue  that  was  raised  by  the  pleadings,  and  it  must  therefore  be  dis- 
regarded. On  account  of  the  errors  indicated,  the  judgment  of 
September,  1874,  rendered  in  the  action  instituted  by  Joe  G.  Smith 
against  Mike  Smith's  administrator,  on  the  26th  day  of  September, 
1874,  is  reversed,  and  the  cause  remanded  for  further  proper  pro- 
ceedings not  inconsistent  with  this  opinion. 

R.  y.  Bush,  for  appellant.    Williams  &  Brown,  for  appellee. 


L.  J.  COTTRELL  V.  W.  H.  DeCKER. 

Acceptance  of  an  Order. 

Unless  one  accepts  an  order  drawn  upon  him  no  recovery  can  be  had 
from  him  thereon.  One  who  has  not  consented  to  do  so  cannot  be  com- 
pelled in  an  ordinary  action  to  pay  his  debt  to  a  third  person,  unless 
the  whole  of  the  debt  is  assigned. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

NoYOTiber  27,  1877. 

Opinion  by  Judge  Cofer  : 

The  only  issue  in  this  case  was  whether  the  appellant  had  accepted 
the  order.  He  distinctly  denied  that  he  had  done  so,  and  the  appellee 
testified  that  he  (appellant)  had  refused  to  accept  it.  There  was, 
therefore,  no  evidence  authorizing  the  finding  of  the  court  below  on 
the  facts. 

The  issue  made  by  the  parties  as  to  whether  appellant  was  indebted 
to  Fuqua  &  Bennett  or  not  was  immaterial,  because,  unless  the  ap- 
pellant had  accepted  the  order  or  the  amount  of  his  indebtedness  did 
not  exceed  its  amount,  the  appellee  could  not  recover  in  the  action. 
One  who  has  not  consented  to  do  so  cannot  be  compelled,  in  an  action 
like  this,  to  pay  his  debt  to  a  third  person  unless  the  whole  debt  is 
assigned.  But  if  the  issue  be  conceded  to  have  been  material  there 
was  no  evidence  even  conducing  to  prove  the  appellant  was  indebted 
to  his  co-defendants.  On  the  contrary,  the  only  evidence  on  that  sub- 
ject showed  there  was  no  such  indebtedness. 

The  judgment  cannot  be  sustained  by  the  evidence  conducing  to 
prove  that  the  rye  for  which  the  order  was  given  was  purchased  for 
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the  appellant,  or  was  used  for  his  benefit.  There  was  no  issue  to 
which  that  evidence  could  be  applied. 

If  the  appellee  had  stood  by  his  amended  petition  the  e\'idencc 
would  have  been  relevant,  but  having  withdrawn  that  pleading  it 
could  avail  him  nothing. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

/.  B.  Karn,  for  appellant. 


W.  W.  Richmond  v.  C.  Henry  Finch  &  Co. 

Prindpal  and  Surety — ^Bond. 

A  mere  indulgence  of  the  principal  debtor  never  has  the  effect  to  re- 
lease the  surety  on  a  bond,  unless  he  has  given  notice  under  the  stat- 
ute, or  the  indulgence  is  so  given  as  to  deprive  the  creditor  of  the  right 
to  take  legal  steps  at  any  time  to  collect  his  debt,  and  thereby  to  eds- 
pend  the  right  of  the  surety  to  seek  indemnity. 

APPEAL  FROM  HICKMAN  COURT  OF  COMMON  PLEAS. 

November  27,  1877. 

Opinion  by  Judge  Cofer  : 

The  transcript  of  the  record  of  the  former  suit  shows  that  the 
appellant  was  not  summoned,  and  therefore  the  judgment  must  be 
construed  as  against  Smith  alone.    Clark  v.  Finnell,  i6  B.  Men.  329. 

There  having  been  no  judgment  against  the  appellant,  the  replevy- 
ing of  the  judgment  by  the  appellees'  consent  did  not  release  him 
(Burrus  v.  Anderson,  3  Met.  500),  unless  the  fact  that  Jordan  w-as 
insolvent  had  that  effect.  If  Jordan  was  insolvent  and  the  appellee-S 
knowing  that  fact,  consented  to  allow  Smith  to  replevy,  with  Jordan 
as  surety,  that  might  have  released  the  appellant  on  the  ground  that 
it  was  virtually  the  giving  of  indulgence  to  Smith  without  the  appel- 
lant's consent. 

But  it  is  not  averred  that  the  appellants  knew,  when  they  consented 
to  accept  Jordan  as  surety  in  the  bond,  that  he  was  insolvent ;  and  if 
it  had  been  so  alleged  we  would  be  bound,  in  the  absence  of  a  bill  of 
evidence,  to  presume  that  the  answer  was  not  sustained  by  the  evi- 
dence. 

Nor  was  the  appellant  released  by  the  alleged  release  of  the  lev}' 
made  under  the  fi.  fa.  on  the  replevin  bond.  There  is  nothing  in  the 
record  to  show  that  any  such  levy  was  made,  or  if  made,  that  it  was 
released.    There  is  an  indorsement  on  the  execution  signed  by  ap- 
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pellee's  attorney  directing  the  sheriff  to  hold  it  up,  but  that  did  not 
of  itself  release  the  appellant.  It  in  no  way  deprived  him  of  his  right 
to  pay  off  the  debt  and  control  the  fi.  fa.  for  his  own  benefit  or  to  sue 
for  indemnity.  It  was  no  more  than  a  mere  indulgence  of  the  prin- 
cipal debtor,  which  never  has  the  effect  to  release  the  surety  unless 
he  has  given  notice  under  the  statute,  or  the  indulgence  is  so  given  as 
to  deprive  the  creditor  of  the  right  to  take  legal  steps  at  any  moment 
to  collect  his  debt  and  thereby  to  suspend  the  right  of  the  surety  to 
seek  indemnity. 

The  judgment  must  therefore  be  aiRrmed, 

/-  White,  for  appellant,    G,  W.  Griff y,  for  appellees. 


F.  J.  Erol's  Adm'r,  et  al.,  v,  Amelia  J.  Erol. 

Heirs— Legal  Heirs. 

The  word  'Tielrs,"  or  the  words  "legal  heirs,"  when  used  with  refer- 
ence to  personal  estate  are  generally  construed  as  meaning  distribu- 
tees, or  all  those  who  under  the  law  take  the  personal  estate  as  the 
next  of  kin,  or  by  reason  of  their  relation  to  the  deceased. 

APPEAL,  FROM  FAYETTE  COURT  OF  COMMON  PLEAS. 

November  27,  1877. 

Opinion  by  Judge  Pryor  : 

The  language  of  the  policy  of  insurance  is :  "The  said  company 
promises  to  pay  to  the  aforesaid  Francis  J.  Erol  $2,500  on  the 
30th  of  April,  1890,  or  in  the  event  of  his  previous  death,  then  within 
ninety  days  to  his  legal  heirs  or  assigns,  or  their  executors,  adminis- 
trators or  assigns."  Is  the  widow  entitled  to  a  portion  of  this  money 
in  the  distribution,  or  is  she  excluded  by  the  terms  of  the  policy? 
There  is  no  limitation  or  restriction  on  the  right  of  the  decedent  to 
the  benefits  arising  from  this  contract  of  insurance.  He  had  the 
same  power  to  sell  or  devise  its  benefits  as  he  had  in  regard  to  other 
personal  estate  owned  by  him.  It  is  in  effect  an  agreement  to  pay 
the  assured  and  his  heirs  a  certain  sum  of  money. 

In  our  opinion  the  only  meaning  to  be  allowed  to  the  words  "legal 
heirs,"  etc.,  is  to  indicate  certainly  that  the  assured  was  vested  with 
the  unconditional  and  absolute  right  to  the  money,  and  that  as  a  part 
of  his  estate  it  passed  to  those  who  could  take  from  him  under  the 
law  at  his  death,  whether  they  claimed  as  heirs  or  distributees.  The 
word  "heirs"  or  the  words  "legal  heirs,"  when  used  with  reference  to 
personal  estate,  are  generally  construed  as  meaning  distributees,  or 
all  those  who  under  the  law  take  the  personal  estate  as  the  next  of 
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kin  or  by  reason  of  their  relation  to  the  deceased.  The  language 
here  used  is  equivalent  to  a  promise  made  to  pay  him  and  his  heir< 
or  legal  heirs  a  certain  sum  of  money.  The  word  "heirs,"  in  fact, 
neither  enlarges  nor  limits  the  rights  of  the  party  to  whom  the  note  is 
executed,  nor  does  it  control  the  mode  of  descent  or  distribution  in 
the  event  the  party  dies  the  owner  and  holder  of  the  note.  It  passes 
under  the  statute  as  if  the  words  **legal  heirs"  had  not  been  inserted, 
and  his  children  take  as  distributees,  and  not  as  heirs,  when  one  at- 
tempts to  give  this  word  its  technical  meaning. 

In  the  case  of  Clay  v.  Clay,  2  Duv.  295,  it  is  said:  "The  term 
'heirs'  in  a  will,  should  be  interpreted  according  to  the  subject-mat- 
ter, when  there  is  no  other  clue  to  its  interpretation.  If  the  subject 
be  realty,  the  term  should  be  understood  in  its  technical  import ;  and 
if  the  subject  be  personalty,  the  same  term  should  be  held  as  import- 
ing distributees  or  successors."  4  Kent  Com.  536.  Such  language 
in  a  will,  says  Williams  on  executors,  "means  such  persons  as  would 
legally  succeed  to  the  property  according  to  its  nature  and  qualit}'." 
2  Williams  on  Executors  726. 

The  object  of  the  assured  was  to  increase  the  amount  of  income 
for  those  who  might  survive  him,  and  it  was  never  contemplated  by 
the  language  that  the  next  of  kin,  although  not  children,  should  take 
because  they  were  heirs,  thereby  excluding  his  widow  from  any  in- 
terest in  the  fund.  The  writing,  however,  in  a  case  of  this  character, 
must  speak  for  itself,  and  it  is  evident  that  the  language  used  placed 
no  limitation  to  the  right  of  the  assured,  and  that  it  passed  from  him 
to  his  next  of  kin  or  distributees  as  if  the  words  "legal  heirs,  their 
representatives,  etc.,"  had  been  omitted,  and  if  required  in  a  case  like 
this  to  give  a  meaning  to  the  words  "legal  heirs"  when  applying  it 
to  personal  estate,  there  being  nothing  else  to  indicate  the  manner  in 
which  it  is  to  pass,  the  language  must  be  interpreted  so  as  to  embrace 
all  those  who  would  take  such  property  from  the  decedent  under  the 
statute  of  descent  and  distribution.  The  court  below  adjudging  thai 
the  widow  was  entitled,  that  judgment  must  be  affirmed. 

R.  A.  Becliner,  A.  Duvall,  for  appellants. 

Kincaid  &  Damall,  for  appellee. 


John  B.  Galbraith  v.  Miller,  Lyon  &  Co. 

Guardian  and  Ward — Investment  of  Ward's  Money. 

A  guardian  has  no  authority  to  invest  her  ward's  money  for  mere\v 
speculative  purposes,  and  when  she  does  so,  she  and  her  surety  become 
liable  for  all  the  consequences  resulting  from  such  investment. 
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APPEAL.  FROM  CHRISTIAN  CIRCUIT  COURT. 

November  27,  1877. 

Opinion  by  Judge  Pryor  : 

The  guardian  had  no  power  to  invest  the  money  of  her  wards  for 
mere  speculative  purposes,  and  when  doing  so  she  made  herself  and 
surety  liable  for  all  the  consequences  resulting  from  such  an  adven- 
ture. 

The  guardian,  who  was  also  the  mother  of  the  infants,  one  of 
whom  was  of  the  age  of  fifteen  years,  and  the  other  ten,  undertakes 
to  carry  on  in  their  name  a  grocery  establishment,  and  involves 
them  in  debt  more  than  $2,000.  The  original  investment  was  about 
$600,  and  the  articles  purchased  of  parties  who  were  in  ignorance  of 
the  fact  that  two  boys,  one  ten  years  of  age  and  the  other  fifteen, 
were  the  sole  proprietors ;  and  when  they  instituted  an  action  against 
this  firm  they  plead  infancy  as  to  the  purchase  price  of  the  goods,  and 
yet  claim  that  the  goods  belong  to  them.  If  they  have  the  right  thus 
to  deal  in  goods  and  groceries  by  their  guardian,  they  must  be  held 
responsible  for  what  the  guardian  purchases,  but  having  no  such 
right,  neither  they,  nor  their  mother  in  their  behalf,  can  interfere 
with  the  purchaser  when  he  attempts  to  make  his  money. 

The  notes,  or  some  of  them  on  which  this  actic»i  was  instituted, 
were  executed  for  some  of  the  goods  that  were  levied  on  by  the 
sheriff.  It  was  really  the  store  of  the  mother.  When  she  borrowed 
money  she  gave  a  mortgage  on  the  goods  in  her  own  name  to  secure 
the  payment  of  the  money.  She  had  invested  her  children's  money 
in  goods  with  the  hope,  doubtless,  of  making  a  better  support  for 
them  all,  but  certainly  never  contemplated  binding  these  infants  for 
the  payment  of  any  debt  she  contracted ;  and  if  she  entertained  this 
(pinion,  her  mistake  as  to  her  legal  rights  entitles  neither  herself  nor 
children  to  any  relief  as  against  parties  who  sold  her  goods  in  igno* 
ranee  of  the  fact  that  the  infaqts  alone  constituted  the  firm.  If  the 
vendor  of  the  goods  knew  that  he  was  dealing  with  infants,  as  the 
party  who  loaned  the  money  and  took  the  mortgage  seems  to  have 
understood,  there  might  be  some  ground  for  the  chancellor  to  inter- 
fere, but  in  the  present  case,  to  hold  the  seller  of  the  goods  bound 
would  in  effect  determine  that  the  infants  were  liable  for  all  these 
debts.  It  is  clear,  however,  from  the  proof,  that  the  goods  belonged 
to  the  mother.  The  infants  neither  by  their  next  friend  nor  by  their 
guardian  could  maintain  the  action.  Judgment  affirmed, 
Ritter  &  Payne,  Moss  &  Rodman,  for  appellant, 
John  S,  Bryan,  for  appellees. 
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Thomas  Doyle,  et  al.,  v.  Samuel  Barnes. 

Enforcement  of  Vendor's  Lien. 

When  a  vendor  seeks  to  enforce  his  lien  on  land  for  the  purchase 
money  he  must  allege  that  he  has  a  good  title  to  the  land  sold. 

Conveyance  to  Infant 

One  having  conveyed  by  deed,  although  to  an  Infant  who  does  not 
plead  Infancy  as  a  ground  for  rescission,  has  the  right  to  enforce  his 
lien  for  the  purchase  money  when  the  unpaid  consideration  of  the  con- 
veyance was  stated  in  the  deed. 

APPEAL  PROM  MADISON  CIRCUIT  COURT. 

November  28,  1877. 

Opinion  by  Judge  Elliott  : 

There  can  be  no  doubt  that,  having  conveyed  by  deed,  although  to 
an  infant  who  does  not  set  up  his  infancy  as  a  ground  for  a  rescission 
of  the  contract,  the  vendor  will  have  the  right  to  enforce  his  lien  for 
the  purchase  money,  as  the  unpaid  consideration  of  the  conveyance 
was  stated  in  the  deed.  But  in  this  case  the  appellee  has  failed  dther 
to  state  that  the  deed  was  delivered  to  the  vendee  or  to  the  appellant, 
his  father  and  natural  guardian,  and  it  further  fails  to  state  that  the 
appellant  was  the  owner  of  and  had  a  good  title  to  the  land  at  the 
time  of  the  sale.  When  the  vendor  goes  into  equity  to  enforce  his 
lien  on  land  for  the  purchase  money  he  must  allege  that  he  has  a  good 
title  to  the  land  sold,  especially  in  a  case  like  this,  where  the  deed  has 
not  been  accepted. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Chenault  &  Bennett,  for  appellants, 

C.  J.  Bronston,  for  appellee. 


Wesley  Whaley,  et  al.,  v,  A.  R.  Taylor,  et  al. 

Husband  and  Wife — Conveyance. 

Where  a  husband  makes  a  deed  to  his  wife  for  the  consideration  of 
one  dollar  and  love  and  affection  he  is  not  entitled,  upon  obtalnisg  t 
divorce,  to  have  the  land  so  conveyed  restored  to  him. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

November  28,  1877. 
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Opinion  by  Judge  Cofer: 

It  was  held  in  Phillips  v.  Phillips,  9  Bush  183,  that  the  phrase  "in 
consideration  or  by  reason  of  the  marriage,"  related  to  such  property 
as  either  party  may  have  attained  from  or  through  the  other  by 
operation  of  the  laws  regulating  the  property  rights  of  husband  and 
wife,  and  that  no  other  construction  that  could  be  adopted  would 
give  eflfect  to  all  the  words  of  the  statute,  and  therefore  that  a  deed 
made  by  the  husband  to  the  wife  during  the  existence  of  the  mar- 
riage relation,  for  the  consideration  of  one  dollar  and  love  and  affec- 
tion, did  not  come  within  the  statute,  and  that  the  husband  was  not 
entitled  upon  obtaining  a  divorce  a  vinculo  to  have  the  land  embraced 
by  the  deed  restored  to  him. 

The  doctrine  of  that  case  is  conclusive  of  this.  The  conveyance  to 
Mrs.  Green,  now  Mrs.  Taylor,  of  the  land  in  Rowan  county,  was  not 
made  on  account  of  an  antenuptial  agreement  or  understanding,  nor 
by  way  of  jointure,  nor  in  the  discharge  of  any  obligation,  moral  or 
legal,  growing  out  of  the  marriage  relation.  The  land  was,  therefore, 
not  embraced  by  the  statute,  and  a  part  of  it  having  been  sold  and  the 
price  paid  to  the  wife  and  loaned  by  her  in  her  own  name  with  the 
assent  of  her  husband,  it  remained  hers,  and  was  properly  adjudged 
to  her. 

Wherefore  the  judgment  is  affirmed. 

V.  B.  Young,  Nesbitt  &  Gudgell,  for  appellants. 

H.  L.  Stone,  for  appellees. 


James  J.  Frost  v.  Cuerion  &  Hayden. 

Debt— Evidence  of  Debt 

Where  suit  is  brought  to  collect  a  debt,  and  a  letter  of  the  debtor  is 
introduced,  stating  that  "I  am  owing  you  an  old  debt,  and  would  like 
to  know  if  I  do  (go  into  business),  if  you  will  press  me  for  it,  as  my 
intention  is  to  pay  you,"  it  was  held  to  be  an  express  acknowledgment 
that  the  debt  was  then  a  valid  and  subsisting  obligation,  and  also  an 
express  declaration  to  pay  it. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

November  30,  1877. 

Opinion  by  Judge  Lindsay  : 

By  the  consent  of  the  parties  the  judge  of  the  circuit  court  was 
substituted  for  a  jury,  and  he  found,  as  matter  of  fact,  that  the  letter 
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of  February  6,  1873,  related  to  the  debt  evidenced  by  the  due  bil!, 
which  is  the  foundation  of  this  action. 

Before  stating  that  he  was  trying  to  make  arrangements  to  go  into 
business,  appellant  said  in  the  letter :  **I  am  owing  you  an  old  debt, 
and  would  like  to  know  if  I  do,  if  you  will  press  me  for  it,  as  my  in- 
tention is  to  pay  you."  This  was  an  express  acknowledgement  that 
the  debt  was  then  a  valid  and  subsisting  obligatiun,  and  also  an 
express  and  unqualified  declaration  of  an  intention  to  pay  it.  The 
letter  was  in  terms  almost  equivalent  to  an  express  promise  to  pay, 
and,  according  to  all  the  decisions  of  this  court,  was  suiBcient  to 
raise  an  implied  promise.  Sawyers  v.  Longford,  5  Bush  559; 
Head's  Ex'r  and  Ex'x  v,  Manners^s  Adtn'rs,  5  J.  J.  Marsh.  255; 
Herd's  Adm'rs  v.  Lee  Lashbrook,  4  T.  B.  Mon.  36;  Trousdale^ s 
Adm'r  v,  Anderson,  9  Bush  276.    Judgment  affirmed, 

H,  C.  McLeod,  Kincaid  &  Duvall,  for  appellant. 

J.  S,  Vanmeter,  L.  H.  Harrison,  for  appellees. 


Stephen  Gose  v.  James  McDonald,  et  al. 

Landlord  and  Tenant — Eizecntion  of  Writ  of  Possession. 

A  delay  in  executing  a  writ  of  possession  is  a  mere  favor  extended  to 
the  defendant,  and  is  not  an  abandonment  of  a  right  to  enforce  tb€ 
judgment. 

APPEAL  FROM  BATH  COURT  OF  COMMON  PLEAS. 

November  30,  1877. 

Opinion  by  Judge  PRYCMt: 

The  fact  that  the  first  writ  of  possession  was  returned,  or  not  exe- 
cuted, authorized  the  issuing  of  the  second  writ,  unless  the  appellant 
had  satisfied  the  judgment  or  become  tenant  of  the  parties,  so  as  to 
oust  the  court  of  its  jurisdiction  over  the  subject-matter.  It  is  plain 
that  the  delay  in  executing  the  writ  was  a  mere  favor  extended  the 
appellant  by  reason  of  the  bad  health  of  his  wife,  and  to  enable  him 
to  remove  his  crop,  the  appellant  agreeing  to  surrender  possession 
at  a  fixed  time.  This  was  not  an  abandonment  of  appellee's  right  to 
enforce  the  judgment,  but  an  agreement  to  delay  its  execution  upon 
the  promise  of  the  appellant  to  deliver  the  possession  on  the  first  of 
March,  1877. 

In  this  case  an  affidavit  of  appellant  appears,  in  which  he  says  that 
the  reversal  of  the  judgment  in  this  court  operated  to  destroy  or 
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make  void  the  writ  of  possession ;  that  he  had  the  full  right  to  the 
use  and  occupation  of  the  premises,  and  that  the  record  in  the  com- 
mon pleas  court  will  show  that  the  children  of  McDonald  had  no 
riglit  to  lease  the  land,  etc.    The  appellant  is  denying  the  right  of  the 
children  to  the  land  in  controversy,  and  while  making  an  affidavit  in 
the  one  instance  that  they  had  no  right  to  lease,  is  claiming  in  the 
next  that  they  had  such  right,  and  by  reason  of  the  writing  he  is  en- 
titled to  the  possession.    At  the  time  the  writ  issued  the  appellees 
were  entitled  to  the  possession,  and  there  is  no  reason  shown  why  it 
was  not  delivered.    There  is  no  defense  relied  on  in  this  case,  and  the 
fact  that  the  children  saw  proper  to  bring  their  writ  of  forcible  de- 
tainer was  not  an  abandonment  of  their  right  to  proceed  to  vacate  the 
judgment.    Appellant  acted  with  a  full  knowledge  of  the  fact  that  he 
had  no  right  to  the  possession,  or  to  hold  over  after  time  granted 
him,  and  must  abide  the  consequences.    At  best  the  extension  of  time 
was  a  mere  favor,  as  shown  by  the  statement  of  the  sheriff,  although 
there  was  an  agreement  to  pay  rent,  and  the  court  below  acted  prop- 
erly in  permitting  the  writ  to  go.    Judgment  afnrnted. 
H.  L,  Stone,  for  appellant.  V.  B.  Young,  for  appellees. 


B.  Minter's  Adm'r  v.  A.  Englehard,  et  al. 

Pleading — ^Answers. 

The  answers  filed  by  one  defendant  cannot  operate  in  favor  of  other 
defendants. 

Husband  and  Wife. 

The  wife  is  under  no  moral  obUgation  to  pay  her  husband's  debts, 
and  therefore  a  promise  by  her  to  apply  the  proceeds  of  a  life  insurance 
policy  to  that  purpose  is  without  consideration. 

Consideration. 

An  express  promise  cannot  be  supported  by  a  consideration  from 
which  the  law  would  not  imply  a  promise,  except  where  the  express 
promise  does  away  with  a  legal  suspension  or  bar  of  a  right  of  action, 
which  but  for  such  suspension  or  bar  would  be  valid. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

November  30,  1877. 

Opinion  by  Judge  Cofer  : 

We  do  not  find  in  the  record  an  order  overruling  the  exceptions  to 
the  master's  report  filed  at  the  December  term,  1875  (January,  1876). 
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Whatever  may  have  been  the  effect  of  the  answers  of  Mrs.  Minter 
and  the  administrator  of  her  husband's  estate  in  the  suit  of  Alfis  ft 
Company,  so  far  as  AUis  &  Company  were  concerned,  we  do  not  per- 
ceive, and  counsel  have  failed  to  suggest  any  ground  upon  which  the 
answers  in  that  case  can  operate  in  favor  of  the  other  creditors  of 
the  decedent  so  as  to  render  the  fund  arising  from  the  insurance  pol- 
icy liable  to  the  other  creditors,  or  authorize  the  court  to  treat  that 
fund  as  assets  for  the  payment  of  all  the  debts  of  the  intestate.  If  i: 
were  conceded  that  AUis  &  Company  thereby  acquired  a  claim  upon 
that  fund,  or  against  Mrs.  Minter,  it  would  not  follow  that  the  other 
creditors  have  a  like  claim.  It  is  nowhere  shown  or  evoi  claimed 
that  they  in  any  way  acted  upon  what  was  said  in  the  answers  in  that 
case,  or  altered  their  course  on  that  account. 

Nor  can  we  concur  with  the  learned  counsel  for  the  appellees  that 
Mrs.  Minter  was  under  a  moral  obligation  to  pay  her  hudnnd's 
debts,  and  that  therefore  there  was  a  sufficient  consideration  for  her 
promise  to  apply  the  proceeds  of  the  life  policy  to  that  purpose.  W'c 
have  had  access  to  all  the  cases  cited,  but  such  as  we  have  had  ao 
opportunity  to  examine  fall  very  far  short  of  the  position  assumed  by 
counsel. 

IVaul  V.  Kirkman,  25  Miss.  609,  was  a  contest  between  creditors 
of  the  insolvent  estate  of  a  deceased  married  woman,  but  there  is  no 
reference  in  the  opinion  to  a  note  given  by  a  widow  for  her  deceaseJ 
husband's  debt,  and  no  discussion  of  the  question  whether  a  widow 
is  or  is  not  under  a  moral  obligation  to  pay  her  husband's  debts. 
Brunner's  Appeal,  47  Pa.  St.  67,  has  been  equally  misapprehended  by 
counsel.  That  was  a  proceeding  to  enforce  against  the  estate  of  a 
deceased  lady  a  judgment  bond  executed  by  her  while  covert  for  lime 
and  rails  furnished  by  Brunner  to  be  put  upon  the  land  belonging  to 
the  feme,  and  the  court  held  the  bond  void.  No  debt  of  the  husband 
was  considered  in  the  case,  nor  was  any  reference  whatever  made  to 
the  question  under  discussion  here. 

It  is  the  moral,  natural  and  legal  duty  of  the  husband  to  support 
the  wife,  and  it  might  therefore  be  very  plausibly  argued  that  the 
husband  is  under  a  moral  obligation  to  pay  her  debts,  even  though 
contracted  by  her  under  such  circumstances  as  do  not  render  him  le- 
gally liable.  But  we  cannot  assent  to  the  doctrine  that  a  widow  is 
under  any  such  obligation  to  pay  her  husband's  debts  as  will  of  itself 
be  a  sufficient  consideration  to  uphold  a  promise  by  her  to  pay  such 
debts. 

The  general  rule,  to  which  there  are  some  exceptions,  in  this  state 
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at  least,  is  that  an  express  promise  cannot  be  supported  by  a  consid- 
eration from  which  the  law  would  not  imply  a  promise,  except  where 
the  express  promise  does  away  with  a  legal  suspension  or  bar  of  a 
rig^ht  of  action  which,  but  for  such  suspension  or  bar,  would  be  valid. 
Chitty  on  Contracts,  page  54,  i  ith  edition. 

The  creditors  of  B.  Minter  never  had  a  cause  of  action  against 
Mrs.  Minter  unless  they  had  it  upon  her  promise  made  after  her  hus- 
band's death,  so  that  if  they  have  a  right  of  action  on  that  promise  it 
^vill  not  be  because  the  promise  has  done  away  with  a  legal  suspen- 
sion or  bar,  but  because  it  has  created  a  new  cause  of  action. 

Mrs.  Minter,  so  far  from  being  bound  by  her  promise  to  pay  her 
husband's  debts  created  while  she  was  his  wife,  would  not  have  been 
bound  upon  such  a  promise  if  the  debts  had  been  for  articles  of  neces- 
sity furnished  to  herself  during  the  marriage.  LittleHeld  v.  Shee,  2 
Bar.  &  Ad,  811. 

If  she  would  not  have  been  bound  upon  a  promise  to  pay  for  arti- 
cles of  necessity  furnished  to  herself,  she  certainly  cannot  be  bound 
upon  a  promise  to  pay  for  property  sold  to  her  husband.  The  moral 
obligation  would  be  greater  in  the  former  than  in  the  latter  case. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  adjudging 
that  the  proceeds  of  the  policy  of  insurance  were  subject  to  the  pay- 
ment of  B.  Minter's  debts.  The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded  with  directions  to  dismiss  so  much  of  the  peti- 
tion as  seeks  to  subject  that  fund. 

Owen  &  Ellis,  for  appellant.  Weir  &  Son,  for  appellees. 


M.  Van  B.  Alexander,  et  al.,  v,  Augustus  Vandyke,  et  al. 

Sjectment^Evidence. 

Where  in  an  ejectment  suit  an  attempt  is  made  to  trace  the  source 
of  title  back  beyond  the  recollection  of  any  except  very  aged  persons, 
a  more  liberal  rule  exists  as  to  the  introduction  of  documents  than 
where  the  occurrences  are  of  a  recent  date. 

InstructionB. 

An  instruction  is  erroneous  which  allows  the  jury  to  consider  proof 
of  waste  in  making  up  its  assessment  of  damages,  where  there  is  noth- 
ing in  the  petition  claiming  damages,  except  such  as  resulted  from 
the  detention  of  the  lands,  and  no  issue  was  raised  as  to  waste. 

Champertous  Conveyance. 

A  conveyance  champertous  at  the  time  made  is  absolutely  void,  and 
no  change  of  circumstances  will  make  it  available  for  any  purpose  or 
against  any  person. 
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APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

November  30,  1877. 

Opinion  by  Judge  Lindsay  : 

This  is  an  action  to  recover  the  possession  of  real  property  in  the 
nature  of  an  action  of  ejectment.  The  plaintiffs  properly  omit  to  set 
out  their  claim  of  title,  and  describe  specifically  the  lands  claimed, 
and  aver  in  apt  language  that  they  are  the  owners  and  entitled  to  the 
possession  of  the  same,  and  that  the  defendants  hold  the  possession 
without  right  and  have  wrongfully  kept  them  out  of  possession  for 
more  than  one  year  last  past. 

The  answer  of  the  defendants  does  not  put  in  issue  the  material  al- 
legations of  the  petition.    Defendants  deny  that  plaintiffs,  or  either 
of  them,  are  the  owners  of  any  of  the  lands  embraced  in  the  boundary 
set  out  in  the  petition,  so  far  as  they  are  covered  by  the  patents  to 
Darlington,  and  to  Lewis  &  Marshall,  and  they  deny  that  their  pos- 
session of  such  land  as  they  hold  is  without  right.    There  is  no  alle- 
gation in  the  answers  that  any  portion  of  the  lands  described  by  plain- 
tiffs are  covered  by  the  patents  named,  or  either  of  them,  and  no  ad- 
mission that  defendants  had  any  of  said  lands,  and  therefore  the  an- 
swer may  be  true,  and  plaintiffs  may  yet  be  entitled  to  recover.    By 
the  second  paragraph  of  their  answer  the  defendants  claim  that  they, 
as  owners  and  tenants,  are  entitled  to  the  possession  of  certain  lands 
covered  by  the  two  patents  named  in  the  first  paragraph ;  but  they 
again  fail  to  allege  that  said  patents,  or  either  of  them,  cover  any  of 
the  lands  sued  for  by  the  plaintiffs.    Hence  a  judgment  for  the  re- 
covery of  the  lands,  and  for  n(Mninal  damages  for  their  detentioot 
might  with  propriety  have  been  rendered  on  the  pleadings  of  the 
parties. 

But  as  appellees  choose  to  try  the  cause  on  its  merits,  notwith- 
standing the  want  of  a  valid  answer,  and  as  the  judgment  for  dam- 
ages is  so  clearly  erroneous  as  to  require  a  reversal,  this  court  feds 
called  on  to  review  the  rulings  of  the  circuit  court,  in  order  to  aid  the 
parties  in  having  the  new  trial  conducted  upon  correct  legal  prin- 
ciples. 

Appellees  claim  title  under  a  Kentucky  patent  to  Col.  Ephr^ 
Blain,  issued  in  1796.  Appellants  claim  under  a  patent  granted  by 
the  state  of  Virginia  to  one  Lewis  in  the  year  1788.  They  also  at- 
tempt in  some  manner  to  protect  their  possession  under  the  Dalnig- 
ton  patent,  issued  by  this  commonwealth  more  than  half  a  century 
after  the  date  of  the  patent  to  Blain.    Appellants  claim  that  there  is 
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a.  conflict  between  the  Blain  and  Lewis  patents,  and  that  the  first 
i-iamed,  being  the  junior  patent,  must  as  to  the  lap  give  way  to  that 
of  Lewis. 

Appellees  insist  there  is  no  conflict  between  the  boundaries  of  the 
t^ro  patents.  They  claim  that  if  there  is,  then  parties  holding  under 
Blain  entered  and  took  actual  possession  of  the  lands  within  the  lap, 
l>efore  an  actual  possession  had  been  taken  of  the  land  covered  by  the 
patent  to  Lewis,  and  that  the  Blain  title  to  said  land  was  long  since 
perfected  by  actual  adverse  holding. 

In  order  to  connect  their  title  with  that  of  the  original  patentee, 
Col.  Ephraim  Blain,  and  to  show  the  extent  of  the  claim  asserted  by 
him  and  those  holding  under  him,  appellees  introduced  and  read  to 
the  jury  many  ancient  papers,  such  as  deeds,  leases,  etc.  Some  of 
these  papers  are  doubtless  irrelevant,  but  we  cannot  see  that  their 
introduction  could  in  anyway  prejudice  the  substantial  rights  of  the 
appellants ;  and  as  the  facts  to  be  proved  exist  fn  pais,  and  happened, 
if  at  all,  so  far  back  as  to  be  beyond  the  recollection  of  any  except 
very  aged  persons,  a  more  liberal  rule  as  to  such  evidence  is  toler- 
ated than  where  the  occurrences  are  of  recent  date. 

We  are  of  opinion  that  the  court  properly  allowed  the  answer  filed 
by  the  defendant,  Bennett,  to  the  suit  of  Hunt  to  be  used  on  his  cross- 
examination,  not  only  to  refresh  his  recollection,  but  to  contradict  the 
testimony  he  was  then  giving;  but  it  was  error,  under  the  guise  of 
testing  his  recollection  or  showing  that  he  had  made  statements  from 
those  he  was  then  making,  to  read  the  depositions  taken  by  him  in 
that  action,  and  thus  to  make  those  depositions  evidence  in  this  pro- 
ceeding. 

We  see  no  error  in  the  exclusion  of  evidence  oifered  by  the  appel- 
lants. Instructions  Nos.  i,  2,  3  and  4,  given  for  appellees,  are  subject 
to  no  available  objection.  But  instruction  No.  5  was  erroneous  in 
requiring  the  jury  to  be  satisfied  that  the  Lewis  patent  interferes  with 
that  of  Blain.  It  was  enough  if  the  jury  believed  from  the  evidence 
that  there  was  such  interference,  and  there  is  no  more  reason  why 
the  evidence  should  produce  satisfaction  in  their  minds  on  that  sub- 
ject than  on  any  other  question  in  dispute. 

Instruction  No.  6  is  also  erroneous  in  allowing  the  jury  to  take 
into  consideration  proof  of  waste,  in  making  up  their  assessment  of 
damages.  The  only  damages  claimed  in  the  petition  were  such  as 
resulted  from  the  detention  of  the  lands.  There  was  no  issue  raised 
as  to  waste.  Instruction  No.  7  is  correct.  A  conveyance  champer- 
tous  at  the  time  it  is  made  is  absolutely  void,  and  no  change  of  cir- 
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cumstances  will  make  it  available  for  any  purpose  or  against  any 
person.  Instruction  No.  8  is  also  unobjectionable.  The  court  erred 
in  modifying  instruction  No.  5  given  for  appellants  by  adding  to  it 
the  words :  "Unless  the  jury  believe  from  the  evidence  that  the  pur- 
chaser agreed  to  hold  for  Pollock  possession  of  the  rest  of  the  lands 
possessed  by  Pollock  and  not  then  sold." 

It  was  error,  in  the  first  place,  to  assume  the  matter  in  controversy, 
that  is,  that  Pollock  was  possessed  of  the  land  within  the  alleged  lap. 
The  court,  by  said  fifth  instruction,  said  to  the  jur}"  that  if  Pollock 
sold  his  improvement  within  the  alleged  lap,  and  the  purchasers  en- 
tered, claiming  only  the  land  he  had  purchased,  then  his  entry  and 
possession  would  not  continue  the  possession  of  Pollock-     But  tbe 
modification  made  such  entry  and  possession  continue  that  of  Pol- 
lock, if  the  purchaser  agreed  to  hold  the  unsold  land  for  him,  and 
agreement  to  hold  and  claim  possession  does  not  in  law  amount  to  an 
actual  possession.    Here  the  purchaser  lived  on  his  own  land,  and 
claimed  and  held  for  himself  to  the  extent  of  his  own  boundaries,  and 
he  could  not  by  mere  agreement,  unaccompanied  by  an  actual  entry, 
extend  his  possession  over  a  separate  and  district  tract  of  land  to 
which  he  had  no  claim  either  as  owner  or  lessee,  even  though  it  did 
adjoin  his  lands. 

Where  a  party  purchased  land  adjoining  a  tract  actually  ow-ned 
and  held  by  himself  or  his  tenants,  the  law  will,  for  the  purposes  of 
extending  his  possession,  treat  the  two  parcels  as  one  tract  from  that 
time  forward,  and  his  actual  possession  will  be  extended  by  con- 
struction to  the  boundaries  of  the  lands  so  purchased ;  but  it  will  not 
be  so  extended  over  the  adjoining  lands  of  a  stranger  upon  his  mere 
agreement  to  hold  for  the  stranger,  without  any  title  or  right  what- 
ever in  himself. 

Instruction  No.  8,  when  read  in  connection  with  those  given  for 
appellee,  states  the  law  correctly.  The  other  instructions  given  for 
appellant  are  unobjectionable. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  caiis€ 
remanded  for  a  new  trial,  and  for  further  proper  proceedings  not 
inconsistent  with  this  opinion. 

E.  F.  Dulin,  L.  T.  Moore,  B.  F.  Bennett,  for  appellants. 

G.  E.  Roe,  Davidson,  W.  H.  Wardsworth,  for  appellees. 
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E.  Dennis  v.  B.  F.  Bibb,  et  al. 

« 

edumic's  Liens. 

Under  the  provisions  of  an  act  to  provide  for  Hens  for  laboring  men 
and  supply  men  (Gen.  Stats.  944),  employes  of  a  railroad  company 
have  liens  for  their  wages  wherever  the  property  and  effects  of  the 
road  can  be  distributed  amongst  the  creditors;  but  laboring  men  can 
have  no  lien  for  labor  done  to  Improve,  construct  or  repair  such  road 
under  any  other  circumstances. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

November  30,  1877. 

Opinion  by  Judge  Eluott  : 

The  only  question  in  this  case  is  whether  the  appellant  can,  by  vir- 
tue of  the  mechanic's  lien  law,  enforce  a  lien  against  the  Cincinnati 
Southern  Railroad  for  work  done  on  the  road  as  stone  mason. 

After  a  careful  examination  of  the  lien  law  in  favor  of  mechanics 
ive  are  satisfied  that  it  does  not  apply  to  improvements  made  upon 
railroads  either  in  their  construction  or  repair. 

By  virtue  of  "an  act  to  provide  for  liens  for  laboring  men  and 
supply  men,"  Gen.  Stat.,  p.  944,  employes  of  a  railroad  company 
and  the  persons  who  have  supplied  materials  or  supplies  for  the  com- 
pany on  its  business  have  a  lien  for  their  wages  and  material  sup- 
plied, whenever  the  property  and  effects  of  the  road  can  be  distrib- 
uted amongst  the  creditors,  either  by  operation  of  law  or  the  acts  of 
its  agents,  and  the  enactment  of  this  law,  after  the  passage  of  the 
mechanic's  lien  law,  fortifies  our  construction  of  the  latter. 
Wherefore  the  juudgment  of  the  court  below  is  affirmed, 
John  M.  Phillips,  for  appellant.    Hill  &  Alcorne,  for  appellees. 


W.  G.  Eaker  V,  Amos  West,  et  al. 

Record  of  Deeds-— Notice. 

When  a  deed  is  legally  lodged  for  record  all  persons  from  that  time 
are  presumed  to  have  notice  of  all  the  stipulations  of  that  deed  affect- 
ing the  title  conveyed  by  it. 

APPEAL  PROM  GRAVES  CIRCUIT  COURT. 
November  30,  1877. 

Opinion  by  Judge  Cofer  : 

The  fi.  fa.  under  which  West  purchased  was  issued  May  23,  1874, 
and  levied  on  the  same  day,  and  the  land  was  sold  September  21, 
1874. 
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The  deed  of  W.  G.  Eaker  to  John  Eaker  for  the  8a-acre  tract 
bears  date  April  14,  1873,  ^"^  ^^^  acknowledged  and  the  tax  paid 
on  the  same  day,  and  W.  G.  Eaker  proves  it  was  lodged  for  record 
on  that  day,  though  it  has  not  yet  been  recorded.  The  deed  fronn 
John  Eaker  to  W.  G.  Eaker  was  executed  on  the  same  day,  and  was 
recorded  March  zy,  1874. 

It  was  the  duty  of  both  tho  sheriff  and  of  one  intending  to  bid  at 
the  sale  to  know  what  title  John  Eaker  had  to  the  land  about  to  be 
sold ;  the  deed  under  which  he  held  the  80  acres  now  in  contest  was 
then  legally  lodged  for  record,  and  both  must  be  presumed  to  have 
had  notice  of  all  the  stipulations  of  that  deed  affecting  the  title  con- 
veyed by  it. 

The  deed  conveyed  the  land  with  general  warranty,  "retaining  a 
lien  forever  on  it  to  indemnify  me  (the  grantor)  against  all  danger 
and  hazard  of  a  certain  mortgage  by  John  Eaker  to  The  First  Na- 
tional Bank  of  Paducah,  and  with  the  understanding  that  if  said 
bank  should  at  any  time  seek  a  foreclosure  this  80  acres  is  to  be 
surrendered  to  be  sold  to  pay  said  mortgage  before  said  Saunders's 
land  is  sold,  and  this  trade  and  exchange  and  conveyance  is  made  on 
the  conditions  and  covenants  set  out  in  said  John  Eaker's  deed  to  roe 
of  this  date  to  do  so." 

The  deed  to  John  Eaker,  of  even  date  with  the  foregoing,  was  ot 
record  when  the  execution  issued.  The  stipulation  we  have  copied 
from  the  deed  to  John  Eaker  affected  his  title.  It  was  in  the  nature 
of  a  condition,  and  bound  John  Eaker  to  surrender  the  land  thereby 
conveyed  to  be  sold  in  the  room  and  stead  of  the  land  conveyed  to 
him  by  William,  and  put  it  in  lien  to  indemnify  the  latter  in  case  his 
land  should  be  sold  to  satisfy  the  mortgage  to  the  bank.  This  deed 
referred  to  the  deed  from -William  to  John,  and  that  deed  was  on 
record. 

Being  put  on  inquiry  by  the  stipulation  in  William's  deed,  it  was 
the  duty  of  all  persons  dealing  with  John  Eaker  in  respect  to  tht 
land,  or  proposing  to  purchase  it  as  his  property,  to  pursue  the  in- 
quiry, and  upon  a  very  familiar  legal  rule  West  must  be  charged 
with  the  knowledge  he  would  have  obtained  if  he  had  made  the  in- 
quiry, which  the  deed  to  John  Eaker  must  have  suggested  to  any  one 
interested  in  knowing  the  state  of  the  title.  If  he  had  consulted  the 
deed  of  John  Eaker,  to  which  reference  is  made  in  his  deed  from 
William,  he  would  have  learned  the  amount  of  the  mortgage  and  all 
the  facts  necessary  to  put  him  fully  on  his  guard. 

But  it  is  contended  that  the  deeds  do  not  singly  or  together  create 
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a  valid  lien.  That  there  is  not  a  technical  purchase  money  lien  may 
be  conceded.  But  whether  valid  as  a  lien  for  purchase  money  or  not, 
the  parties  stipulated,  in  effect,  that  the  conveyance  was  made  sub- 
ject to  the  condition  that  if  William  should  sustain  loss  on  account 
of  the  mortgage  to  the  bank  he  should  be  indemnified  out  of  the 
land  he  conveyed  to  his  father.  This  being  an  express  stipulation, 
Its  validity  does  not  depend  upon  the  law  regulating  vendor's  liens, 
but  upon  the  question  whether  parties  to  a  deed  may  make  express 
stipulations  for  a  lien  in  favor  of  the  grantor  for  the  security  of 
anything  not  strictly  purchase  money. 

In  the  case  of  Led  ford  v.  Smith,  6  Bush  129,  the  deed  recited  that 
a  named  sum  of  the  purchase  money  was  unpaid,  and  that  a  lien  was 
retained  until  all  the  purchase  money  was  paid.  It  turned  out  that 
more  than  the  sum  stated  in  the  deed  was  unpaid,  and  this  court  held 
that  the  express  stipulation,  that  the  lien  was  retained  to  secure  all 
the  unpaid  purchase  money,  created  a  lien  for  the  sum  unpaid  but 
not  specified.  It  is  true  that  question  arose  between  vendor  and  ven- 
dee, and  it  is  probable  the  vendor  could  not  have  enforced  his  lien 
against  a  purchaser  for  anything  more  than  the  sum  named  in  the 
deed,  because  having  specified  one  sum  as  unpaid,  and  there  being 
nothing  in  the  deed  to  show  that  an  additional  sum  was  unpaid,  there 
was  nothing  to  put  a  purchaser  on  inquiry. 

But  the  case  shows  that  an  express  lien,  good  between  the  parties, 
may  be  retained  in  a  deed  in  a  mode  different  from  that  prescribed 
in  the  statute,  and  it  follows  that  such  a  lien  is  good  against  a  third 
person  having  notice  of  it,  and  we  have  already  seen  that  West  must 
be  taken  to  have  had  notice,  and  therefore  that  his  lien  is  subordinate 
to  the  lien  of  the  appellant. 

We  entertain  some  doubt  whether  the  transaction  between  John 
and  W.  G.  Eaker  was  a  technical  exchange  entitling  the  latter  to  re- 
cover the  land  conveyed  to  the  former,  and  also  whether  the  ancient 
doctrine  relating  to  exchanges  would  now  be  carried  to  the  extent  of 
enabling  one  of  the  parties,  who  has  lost  the  land  received  in  ex- 
change, to  recover  from  an  innocent  purchaser  the  land  given  for 
that  lost ;  and  regarding  the  conclusion  already  reached  as  disposing 
of  the  equities  of  this  case  we  have  deemed  it  unnecessary  to  express 
an  opinion  upon  this  latter  question. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 
W.  W.  Tice  and  R.  K.  Williams,  for  appellant. 
L.  Anderson,  for  appellees. 
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CoRNEUus  L.  Ryan's  Adm'r  v.  James  Logston,  et  al. 

Will — Convesrance. 

Where  a  testator  sells  and  conveys  real  estate  to  his  son-in-law,  tak- 
ing notes  for  a  part  of  the  purchase  money,  which  are  unpaid  at  the 
death  of  the  testator,  he  cannot  by  will  dispose  of  such,  real  esute 
again  to  the  daughter  of  such  ,son-in-law,  and  where  there  are  no  cred- 
itors or  legatees  interested,  and  the  son-in-law  waives  his  right  to  soch 
real  estate  and  permits  his  daughter  to  take  it,  the  executor  has  do 
right  to  collect  said  purchase  money  notes. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 
December  1,  1877. 

Opinion  by  Judge  Lindsay  : 

Ryan  sold  and  conveyed  a  house  and  lot  to  his  son-in-law,  Log- 
ston. Several  of  the  notes  for  the  purchase  price  of  the  house  and 
lot  remained  unpaid  at  the  time  of  Ryan's  death. 

By  his  last  willand  testament  the  vendor  made  this  provision: 
"The  house  and  place  I  sold  to  James  Logston  in  Minerva,  Mason 
county,  Kentucky,  I  will  to  his  daughter,  Annie  Logston,  provided  he 
don't  pay  for  it  when  the  time  is  expired,  providing  he  don't  paj 
for  it.  And  it  is  to  be  put  to  the  best  advantage  of  her  until  she  be 
of  age." 

It  is  evident  the  testator  did  not  understand  the  relative  rights  of 
himself  and  Logston  in  and  to  this  ''house  and  place/'  and  that  he 
supposed  the  default  in  Logston  in  paying  according  to  the  terms  of 
the  sale  would  reinvest  him  or  his  representatives  with  the  title. 

Robards,  the  administrator,  sued  Logston  on  five  of  the  notes 
which  had  fallen  due  and  remained  unpaid.  The  latter  defended,  set- 
ting up  the  provisions  of  Ryan's  will,  and  offering  to  ratify  and  con- 
firm the  devise  to  his  daughter,  Annie,  and  asking  that  she  should  be 
made  a  party  to  the  action.  A  demurrer  to  his  answer  was  over- 
ruled, and  the  devisee  was  made  a  party,  and  she,  by  her  guardian 
ad  litem,  claimed  the  property  in  question. 

All  the  notes  for  the  purchase  money  having  fallen  due,  and  Log- 
ston declining  to  pay  them,  they  were  each  and  all  set  up  by  proper 
amendments,  and  the  same  defense  made  to  the  supplemental  actions 
as  to  the  first,  Logston  further  alleging  that  the  testator  owed  noth- 
ing, and  that  therefore  neither  the  rights  of  creditors  nor  of  special 
legatees  could  be  affected  by  the  result  of  the  action.  And  concern- 
ing this  fact  there  seems  to  be  no  controversy. 

The  testator  certainly  had  no  legal  right  to  dispose  of  the  prop- 
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rty  he  had  sold  to  Logston.  But  it  is  also  certain  that  no  person 
except  Logston  and  his  creditors  can  object  to  the  devisee  claiming 
lucI  receiving  the  estate  devised.  Logston,  in  this  action,  not  only 
ioes  not  object  to  the  devise,  but  expressly  ratifies  and  confirms  it, 
ronsenting  that  his  daughter  shall  take  and  hold  the  property.  The 
representative  of  the  testator  cannot  repudiate  the  will  he  has  un* 
lertaken  to  execute.  And  it  follows  that  as  Logston  surrenders  the 
^rop>erty  in  accordance  with  the  last  will  and  testament  of  his  vendor, 
!:he  representative  of  that  vendor  cannot  be  allowed  to  collect  from 
him  the  unpaid  purchase  money.  The  vendor  could  not  repudiate 
Lhe  sale,  and  claim  and  dispose  of  the  property,  and  also  collect  the 
purchase  price,  and  neither  can  his  personal  representative. 

But  if  this  were  not  the  law  of  this  case,  still  the  administrator 
could  not  recover.  Same  effect  must  be  given  to  the  devise  to  Annie 
Logston.  She  takes  whatever  interest  or  claim  the  devisor  held  in 
or  to  the  property  devised.  She  must  be  allowed  to  take  either  the 
absolute  estate  attempted  to  be  devised,  or  else  to  take  the  vendor's 
lien  for  the  unpaid  purchase  money.  In  either  view  the  administra- 
tor has  no  right  to  collect  the  notes  sued  on. 

Therefore  the  judgment  dismissing  his  original  and  supplemental 
petitions  is  affirmed. 

Thompson  &  Son,  for  appellant.    E,  C,  Phister,  for  appellees. 


Geo.  H.  Vessels,  et  al.,  v,  A.  Druz's  Adm'r,  et  al. 

Specific  Performance  of  Contract — ^Bond  for  Deed. 

Where  one  executes  a  bond  to  convey  real  estate,  and  at  the  agreed 
time  of  making  the  conveyance  is  unable  to  convey  title  as  he  agreed 
he  would  do,  he  cannot  have  specific  performance  decreed. 

Husband  and  Wife— Conveyance. 

A  married  woman  cannot  convey  real  estate  except  by  a  writing  in 
which  her  husband  joins,  unless  he  has  already  conveyed. 

APPEAL  PROM  HARDIN  CIRUCIT  COURT. 

December  1,  1877. 

Opinion  by  Judge  Lindsay: 

a 

By  the  terms  of  the  bond  for  title  executed  and  delivered  by  Mrs. 
Annie  S.  Druz  to  W.  T.  Jones,  the  appellants  have  a  right  to  demand 
a  conveyance  of  the  entire  tract  of  land  described  therein.  Appellees 
allege  that  at  the  time  the  bond  was  executed  it  was  understood  that 
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Mrs,  Druz  was  only  to  convey  nine-tenths  of  said  tract,  but  that  arer- 
ment  is  contradicted  by  the  writing,  and  it  is  not  alleged  that  it  was 
omitted  by  mistake  or  through  the  fraud  of  Jones.  Hence  the  writ- 
ing must  control. 

In  addition  to  this,  exhibit  ''B"  filed  by  appellees  shows  that  they 
do  not  hold  the  perfect  legal  title  to  the  nine-tentiis  they  propose  to 
convey.    Two  of  the  grantors  named  in  the  deed  of  September  lo, 
1859,  are  Martin  N.  Vessels  and  Ellen  C.  Vessels,  his  wife.     The 
husband,  Martin  N.  Vessels,  neither  signed  nor  acksiowledged  the 
deed.    Ellen  C,  his  wife,  signed  it  and  acknowledged  it  before  a  no- 
tary public  in  the  state  of  Indiana.    At  the  date  of  this  acknowledg- 
ment, September  15,  1859,  ^  notary  public  had  no  authority  under 
the  laws  of  this  state  to  take  the  acknowledgment  of  a  party  to  a  deed 
of  conveyance.     But  aside  from  this  irregularity,  a  married  woman 
cannot  convey  real  estate  except  by  a  writing  in  which  her  husband 
joins,  unless  he  has  already  conveyed,  and  there  is  nothing  here  to 
show  that  the  husband  has  heretofore  conveyed.    Sec.  21,  Chap.  24. 
Rev.  Stat.,  and  Sec.  20,  Qiap.  24,  Gen  Stat. 

In  view  of  these  defects  of  title  exhibited  by  the  appellees  them- 
selves, it  was  altc^ther  immaterial  whether  appellants  did  or  not 
answer,  or  whether  the  appellants,  George  H.  and  Charles  H.  Ves- 
sels, could  or  not  take  advantage  of  the  answer  of  appellant,  Thomas 
T.  Brown.  Appellees  upon  their  own  showing  are  not  ready  or  able 
to  comply  with  the  bond  of  their  ancestor,  and  are  not  therefore  in 
a  situation  to  demand  the  specific  execution  of  the  contract  of  sale. 

Judgment  reversed  and  the  cause  remanded  for  further  proper 
proceedings,  not  inconsistent  with  this  c^inion. 

Brown  &  Chelf,  for  appellants,     IVUson  &  Hobson,  for  appellees. 


S.  H.  Robertson  v.  W.  P.  Hackney's  Adm'r. 

Administrator's  Sale — ^Lien»— Notice. 

Where  at  an  administrator's  sale  of  a  deceased  tenant's  propertr 
the  landlord  notifies  the  administrator  of  his  lien  on  such  property, 
and  buys  the  property  at  such  sale,  he  is  only  required  to  pay  that  part 
of  his  bid  which  is  in  ezcesa  of  his  lien,  where  it  is  not  shown  th&t 
there  is  not  sufficient  other  property  to  pay  decedent's  funeral  expenses. 

APPEAL  FROM  WOODFORD  COURT  OF  COMMON  PLEAS. 

December  1,  1877. 
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Opinion  by  Judge  Elliott  : 

W.  P.  Hackney  was  the  tenant  of  the  appellant  at  his  death,  which 
KTcurred  in  the  fall  of  1875. 

He  had  executed  to  appellant  two  notes  for  the  rented  premises, 
)ne  due  August  i,  1875,  ^^r  $200,  and  the  other  due  January  i,  1876, 
\bout  the  1st  of  March,  1876,  appellant  alleged  in  his  answer  that  a 
»ale  of  Hackney's  property  was  made  by  his  administrator,  which 
ivas  still  on  the  rented  premises. 

Appellant  says  that  at  the  sale  he  notified  the  administrator  of  his 
landlord's  lien  on  all  the  grain  and  other  property  of  the  tenant  on 
the  leased  premises,  and  at  the  sale  became  a  purchaser  of  corn  and 
wheat,  on  which  he  held  a  lien  to  the  amount  of  $188.31.  To  the 
second  paragraph  of  his  answer  setting  up  these  facts  a  demurrer 
was  sustained,  and  judgment  having  been  rendered  for  the  amount 
of  the  account  sued  on  he  has  appealed  to  this  court. 

The  two  hundred  dollars  due  in  January,  1876,  was  certainly  se- 
cured by  a  Hen  on  all  the  property  of  the  tenant  found  upon  the 
leased  premises,  and  the  General  Statutes,  page  451,  provides  that 
"when  such  estate  is  covered  by  liens  giving  a  creditor  a  priority  on 
such  property  the  proceeds  thereof  shall  be  first  applied  to  the  dis- 
charge of  such  lien,  and  the  residue  shall  be  subject  to  a  pro  rata 
division  among  the  other  creditors." 

It  is  true  the  burial  expenses  have  to  be  first  paid,  but  there  is 
nothing  in  this  record  to  show  that  any  part  of  demand  sued  for  was 
necessary  for  the  payment  of  the  expenses  of  administration,  and  as 
the  appellant  notified  the  appellee  of  his  lien  and  was  permitted  to 
enforce  it  by  a  purchase  of  the  decedent's  estate  in  part  satisfaction 
of  it,  we  are  of  opinion  that  these  facts  relied  upon  by  appellant  were 
sufficient  to  bar  appellee's  action,  and  the  demurrer  to  the  plea  set- 
ting them  up  was  improperly  sustained  by  the  court. 

If  the  appellee  had  refused  to  permit  the  appellant  to  bid  for  and 
purchase  the  property  sold  in  satisfaction  of  his  lien  he  could  have 
sued  out  his  landlord's  warrant  and  had  the  property  appropriated 
to  the  satisfaction  of  his  lien  debt,  and  as  he  bought  it  by  the  consent 
of  the  administrator  the  same  end  was  accomplished,  and  that  he  did 
so  purchase  and  that  no  bond  or  note  was  required  for  the  purchase 
price  is  at  least  some  evidence. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with  di- 
rections to  overrule  the  demurrer  to  second  paragraph  of  answfer, 
and  for  further  proceedings  consistent  with  this  opinion. 
Porter  &  Wallace,  for  appellant,    D.  L.  Thornton,  for  appellee. 
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Eastin  &  Wilson  v.  Bierbowen  &  Wilson. 

Negligence  in  Collecting  a  Debt 

One  who  has  taken  every  required  step  to  collect  a  debt  by  brlngias 
suit,  taking  judgment  and  issuing  execution,  cannot  be  regarded  as 
negligent  simply  because  he  did  not  file  the  claim  against  an  inaolTeoi 
estate. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

December  4,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  shown  by  the  testimony  that  the  debtor,  Mark,  lived  in  the 
county  of  Bath  when  the  action  on  the  note  was  instituted,  and  with- 
in five  or  six  miles  from  the  county  seat.    The  sheriflF  had  nine  days 
in  which  to  execute  the  summons,  which  was  ample  time  under  the 
circtmistances  connected  with  this  case.    Neither  the  appellees  nor 
their  agent  had  any  reason  to  believe  that  the  debtor  intended  leav- 
ing the  county  to  avoid  the  service  of  the  summons,  but  on  the  con- 
trary the  proof  shows  that  he  was  in  bad  health,  and  having  gone  to 
Mt.  Sterling  in  the  adjoining  county,  his  disease  became  so  aggra- 
vated as  to  prevent  his  return  home  for  some  time.   All  the  actioiis 
instituted  against  the  debtor  were  brought  after  the  suit  by  the  ai- 
signors,  and  they  obtained  judgment  from  the  fact  that  other  parties 
on  the  notes  lived  in  Bath  county,  and  by  service  on  them  in  Bath 
they  were  enabled  to  have  service  on  Mark  in  Montgomery  county  so 
as  to  obtain  a  judgment  against  him.  Appellees  could  not  obtain  a 
judgment,  because  the  debtor  had  not  removed  to  Montgomery,  aoi 
being  the  only  party  to  the  note  in  controversy  a  service  in  that 
county  would  not  have  authorized  a  judgment  in  Bath ;  nor  would 
the  assignees  have  obtained  an  attachment,  as  the  facts  show  that  the 
debtor  was  not  avoiding  the  service  of  process. 

The  law  and  facts  were  submitted  to  the  court,  and  we  arc  no^ 
prepared  to  say  that  the  judgment  was  against  the  evidence.  Gudgell, 
an  attorney  for  the  assignees,  in  the  action  on  the  original  note,  says 
that  before  the  adjournment  of  the  court  at  which  the  judgment  was 
rendered  the  principal  clerk  was  taken  sick,  and  he  notified  the  dep- 
uty to  issue  the  execution  when  it  became  due ;  that  he  left  the  court 
to  attend  to  professional  business  in  an  adjoining  county  and  again 
asked  for  the  execution  and  required  it  to  be  issued.  The  derk  noti- 
fied him  the  papers  were  lost,  and  he  was  unable  to  tax  costs  without 
them.    They  were  afterwards  found  in  an  equity  action. 
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The  deputy's  statement  conflicts  with  that  view  of  the  case,  yet  the 
evidence  was  before  that  court  and  conduced  to  sustain  the  statement 
of  the  attorney.    If  his  statement  is  to  control,  the  excuse  for  delay 
w  as  sufficient.    He  had  done  all  he  could  well  have  done  to  get  his 
execution  in  the  sheriff's  hands.    These  executions  were  returned 
no  property  found  as  against  the  administrator,  by  the  sheriff  of 
Bath  county,  where  the  administrator  qualified  and  where  the  judg- 
ment M^as  rendered.    The  execution  sent  to  Montgomery  is  returned 
''no  assets  in  the  hands  of  the  administrator  to  satisfy  the  same." 
This,  although  not  strictly  a  return  of  no  property  found,  is  in  aid 
of  the  return  from  Bath  county,  and  shows  that  there  was  no  estate 
out  of  which  to  make  the  debt.    The  administrator  filed  his  bill  to 
settle  the  estate.     It  was  hopelessly  insolvent.     The  land  was  all 
swallowed  up  by  liens,  and  the  personal  estate  failed  to  pay  the  ex- 
penses of  the  administrator.     We  think  upon  the  whole  case  the 
appellees  have  shown  all  the  diligence  necessary  to  entitle  them  to  a 
recovery,  and  that  the  presentation  of  this  claim  to  the  administrator 
or  before  the  commissioner  would  have  been  a  mere  idle  ceremony. 
There  was  nothing  to  be  gained  by  it.     The  judgment  below  is 
affirfned, 

Huston  &  Mulligan,  for  appellonts. 

Nesbitt  &  Gudgell,  W,  H.  Holt,  Cunningham  &  Turney,  for  ap- 
pellees. 


George  L.  Miles's  Ex'r  v.  Jam:es  E.  Stone,  et  al. 

Principal  and  Surety — Competency  of  Witness  Against  Executor. 

Where  an  executor  sues  a  principal  and  his  sureties  on  a  note,  and 
the  sureties  defend,  Sees.  22  and  25  of  Chap.  37,  General  Stat.,  render 
such  principal  Incompetent  as  a  witness  against  the  executor,  and  this 
la  true  even  if  such  principal  is  offered  as  a  witness  after  Judgment 
has  heen  taken  against  him. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  4,  1877. 

Opinion  by  Judge  Lindsay: 

The  executor  of  George  L.  Miles,  deceased,  sued  Sams  and  Stone 
and  these  appellees,  in  the  Jefferson  Court  of  Common  Pleas,  on  a 
note  in  which  Stone  was  principal  and  these  appellees  were  sureties. 
The  appellees  answered  and  defended  on  the  ground  that  Miles  had, 
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in  consideration  of  various  sums  of  money  paid  by  Stone,  agreed  to 
extend  and  actually  had  extended  the  time  of  payment,  and  that  alJ 
this  was  done  without  their  knowledge  or  consent. 

Judgment  by  default  was  taken  against  Stone,  and  then,  on  mo- 
tion, the  cause  was  transferred  to  the  Louisville  Chancery  Court. 
The  deposition  of  Stone  was  taken  by  the  sureties,  and  the  facts 
proved  by  him  fully  sustained  their  defense.  The  appellant  objected 
to  the  competency  of  Stone  as  a  witness.  His  objections  were  over- 
ruled, and  judgment  was  rendered  dismissing  his  petition.  The  com- 
petency of  Stone  is  the  sole  question  before  this  court  on  the  appeal 
prosecuted  from  that  judgment. 

Sec.  25,  Chap.  37,  Gen.  Stat.,  provides:  "No  part\^  shall  be  al- 
lowed to  testify  by  virtue  of  Section  22  in  any  action  or  special  pro- 
ceeding where  the  adverse  party  is  the  executor  or  administrator  of 
a  deceased  person." 

Stone  ceased  to  be  a  party  to  the  action  when  the  final  judgment 
was  rendered  against  him  in  the  common  pleas  court,  and  was  not 
a  party  to  the  record  when  he  gave  his  deposition  to  be  read  on  the 
trial  in  the  chancery  court.  But  so  far  as  his  sureties  might  incur 
additional  costs  in  attempting  to  sustain  their  defense  he  was  a  party 
in  interest,  as  he  is  legally  bound  to  indemnify  them  against  their 
liability  for  these  costs.  Hunter  v.  Gatewood,  5  T.  B.  Mon,  268; 
Ross  V,  Ross,  3  Met.  274 ;  Kelly  z\  Lank  and  Stephens,  7  B.  Moo. 
220. 

In  the  case  of  Manion's  AdmW  v.  Lambert's  Adm'x,  10  Bush  295, 
this  court  held  that  "The  word  'party'  in  section  25  (Chap.  37.  Gen. 
Stat.)  is  the  equivalent  of  the  word  'person'  in  section  22.  To  re- 
strict the  word  'party'  to  'parties  to  the  record'  would  be  incon- 
sistent with  the  whole  tenor  and  spirit  of  the  act,  the  evident  inten- 
tion of  which  was  to  put  parties  as  nearly  upon  an  exactly  equal 
footing  as  possible ;  and  it  is  the  duty  of  the  courts  to  construe  the 
act,  which  is  wholly  remedial  in  its  nature,  liberally,  with  a  view  to 
effectuate  the  objects  of  the  legislature." 

As  Stone  is  interested  in  the  event  of  the  action  he  is  disqualified 
to  testify,  by  the  terms  of  the  two  sections,  22  and  25,  as  construed 
in  the  case  just  cited.  Hence  the  court  below  erred  in  refusing  to 
sustain  the  objections  to  his  deposition.  ^ 

For  said  error  the  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  the  chancellor  to  sustain  said  objections,  and 
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for   such  further  proceedings  consistent  with  this  opinion  as  may 
seem  to  him  to  be  proper  in  view  of  the  rights  of  the  parties. 
Marian  &  Wilson,  for  appellant.    Muir  &  Bigar,  for  appellees. 


Willis  Fields,  Adm'r,  v.  Mildred  Barnes. 

Partnership  Contract. 

Although  a  former  partner  cannot  bind  the  other  members  of  the 
firm  by  the  execution  of  a  note  to  a  creditor  after  dissolution  of  the 
firm,  still  the  creditor  has  the  right  to  disregard  the  unauthorized  con- 
tract and  sue  on  the  original  undertaking  of  the  firm. 

APPEAL  PROM  WOODFORD  CIRCUIT  COURT. 

December  5^,  1877. 

Opinion  by  Judge  Elliott: 

Craig  and  Fields,  while  partners  doing  business  in  Versailles,  ex- 
ecuted to  appellant  their  note  for  about  four  hundred  dollars.  This 
note  having  been  reduced  by  payments  to  about  one  hundred  dollars, 
Craig  lifted  it  by  the  execution  of  another  note  in  the  name  of  the 
firm  for  one  hundred  dollars.  This  latter  note  was  executed  after 
the  firm  was  dissolved,  and  the  appellee,  finding  that  Fields  was  not 
bound  by  the  last  note,  asked  Craig  to  take  it  back  and  give  her  up 
the  old  note,  which  he  did,  and  the  administrator  of  Fields  complains 
of  a  judgment  for  the  amount  unpaid  on  his  old  note  because  it  had 
been  surrendered  up  and  a  new  note  given  for  its  amount. 

This  court  cannot  say  what  evidence  was  heard  in  the  court  below, 
as  no  bill  of  exceptions  was  made  out  and  signed  in  that  court.  It 
has,  however,  been  decided  by  this  court  in  the  cases  of  Turnbow  v. 
Broach,  12  Bush  455,  and  Montague  v.  Reakert,  6  Bush  393,  that 
although  a  former  partner  cannot  bind  the  other  members  of  the 
firm  by  the  execution  of  a  note  to  a  creditor  after  the  firm  has  been 
dissolved  still  the  creditor  has  the  right  to  disregard  the  unauthor- 
ized contract  and  sue  upon  the  original  undertaking  of  the  firm ;  and 
as  the  original  undertaking  in  this  case  was  evidenced  by  the  note 
sued  on  we  can  see  no  error  in  the  proceedings.  Craig  doubtless 
believed  that  for  this  debt  which  was  a  debt  of  the  firm,  he  had  a 
right  to  execute  a  note  in  the  name  of  the  firm,  but  finding  his  mis- 
take he  took  the  unauthorized  evidence  of  the  debt  back  and  deliv- 
ered to  appellee  the  note  executed  by  the  firm  before  its  dissolution. 
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and  upon  this  she  rightfully  obtained  this  judgment,  and  the  same 
is  therefore  affirmed, 

Craig  &  Field,  for  appellant    H.  C.  McLeod,  for  appellee. 


Bendles  &  BoLiNGER  V.  Thomas  M.  Pierce. 

Assignment  of  Claims — ^Bankruptcy. 

Where  one  assigns  portions  of  a  claim  to  several  persons  nsmed 
long  before  he  is  adjudged  a  bankrupt  he  can  have  no  henefictal  inter- 
est in  such  claims,  and  no  interest  passed  to  his  assignee  in  bank- 
ruptcy. 

Practice— Assignment  of  Claim. 

Where  the  right  of  a  plaintiff  is  assigned  during  the  pendency  of  the 
action,  it  may  be  continued  in  his  name,  or  the  court  may  allow  the 
name  of  the  assignee  to  be  substituted  in  the  action. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

December  5,  1877. 

Opinion  by  Judge  Cofer  : 

If,  as  Bendles  and  Bolinger  now  contend,  the  railroad  company 
was  liable  to  Pierce  and  Ramsey  for  the  price  of  the  work  done  by 
them,  then  in  their  suit  against  the  company  Bendles  &  Bolinger 
asserted  claim  to  over  $6,000,  to  only  a  small  part  of  which  they 
were  entitled.  The  claims  asserted  in  the  suit  against  the  railroad 
company  for  the  whole  contract  price  of  the  work  done  by  Pierce 
and  Ramsey  was  a  construction  by  Bendles  &  Bolinger  of  their  con- 
tract with  them,  and  having  construed  the  contract  as  not  binding 
the  company  to  pay  to  Pierce  and  Ramsey,  and  having  secured  the 
benefit  of  that  construction  in  their  litigation  with  the  company, 
they  cannot  be  permitted  now  to  repudiate  that  construction  in  order 
to  escape  liability  on  the  contract.  They  asserted  claim  against  the 
company  for  the  whole  contract  price  of  the  work,  and  thereby  gave 
their  own  construction  to  the  contract ;  and  they  introduced  Pierce 
as  a  witness  and  proved  what  they  could  by  him  to  establish  their 
claim.  This  brought  notice  to  Pierce  and  Ramsey  that  they 
(Bendles  and  Bolinger)  were  claiming  to  recover  of  the  company 
for  work  done  by  them  (Pierce  and  Ramsey),  and  thereby  estopped 
them  forever  afterward  from  asserting  claim  on  their  contract 
against  the  company ;  for  it  cannot  be  doubted  but  that  the  record 
of  Bendles  &  Bolinger  v.  Railroad  Company,  coupled  with  the  fact 


1 877-]  Bendles  V,  Pierce.  763 

that  Pierce  was  a  witness  in  that  case,  would  have  operated  as  an 
estoppel  against  Pierce  and  Ramsey. 

Nor  can  an  inquiry  be  made  here  whether  Bendles  and  Bolinger 
recovered  anything  in  that  suit  on  account  of  work  done  by  Pierce 
and  Ramsey.  They  chose  to  construe  the  contract  for  themselves, 
and  to  set  up  in  their  pleadings  and  prove  before  the  arbitrators  the 
work  of  Pierce  and  Ramsey,  and  thereby  made  that  claim  their  own, 
and  it  is  now  impossible  to  say  how  much  of  the  amount  awarded 
them  was  for  work  done  by  their  subcontractors. 

Having  taken  upon  themselves  to  assert  the  claim  they  must  now 
be  taken  to  have  received  the  full  benefit  of  all  the  work  done 
by  Pierce  and  Ramsey,  and  be  treated  as  if  it  had  been  paid  for  in 
full  to  them.    If  the  company  had  paid  them  in  full  for  Pierce  and 
Ramsey's  work  it  would  be  clear  that  they  would  be  liable  to  Pierce 
and  Ramsey  for  the  price  stipulated  to  be  paid  to  them,  and  it  would 
also  be  clear  that  they  could  not  insist  upon  the  stipulation  in  the 
contract  that  50  per  cent,  of  the  price  of  the  work  should  be  paid 
for  in  stock  subscriptions  in  Tennessee.    The  stock  subscriptions 
belonging  to  the  railroad  company,  Bendles  and  Bolinger,  hav- 
ing no  claim  against  the  company,  have  no  means  of  getting  the 
necessary  subscriptions  to  pay  Pierce's  and  Ramsey's  debt  against 
them,  and  they  must  therefore  pay  it  in  cash.    Nor  are  they  entitled 
to  credit  for  any  balance  unpaid  on  Pierce's  subscription.     If  he 
owes  that  to  any  one  he  owes  it  to  the  company,  and  the  company 
having  paid  Bendles  and  Bolinger  in  full,  or,  what  is  the  same 
thing,  having  a  full  acquittance  against  them  in  the  judgment  in 
the  award,  they  have  no  claim  to  anything  that  is  or  was  due  to 
the  company. 

The  assignment  by  Pierce  of  portions  of  his  claim  to  the  several 
persons  named  was  made  long  before  Pierce  was  adjudged  a  bank- 
rupt. After  he  made  these  transfers  he  had  no  beneficial  interest 
in  the  claim,  and  no  interest  in  it  passed  to  his  assignee  in  bank- 
ruptcy. Nor  was  it  necessary  that  those  to  whom  the  debt  was 
transferred  should  have  been  substituted  as  plaintiff's  instead  of 
Pierce,  or  as  co-plaintiffs  with  him. 

Where  the  right  of  the  plaintiff  is  transferred  or  assigned  during 
the  pendency  of  the  action,  it  may  be  continued  in  his  name,  or  the 
court  may  allow  the  person  to  whom  the  transfer  or  assignment 
is  made  to  be  substituted  in  the  action,  proper  orders  being  made 
as  to  security  for  costs.  Sec.  32,  Myers's  Code. 
This  claim  was  not  assignable,  and  it  was  therefore  necessary 
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that  Pierce  should  remain  on  the  record  as  a  plaintiff,  but  the  whole 
beneficial  interest  having  been  transferred  before,  nothing  remained 
in  him  at  the  time  of  his  bankruptcy  except  the  naked  legal  title 
which  he  held  in  trust  for  the  transferees,  and  there  was  nothing  to 
pass  to  his  assignee  in  bankruptcy;  there  was  no  irregularity  in 
allowing  the  suit  to  progress  in  his  name,  and  the  rights  of  Bendles 
and  Bolinger  were  not  prejudiced  by  the  form  of  the  judgment. 

The  evidence  clearly  warranted  a  judgment  for  the  amount  at!- 
judged.  The  pleadings  were  before  this  court  on  a  former  appeal, 
and  as  any  objection  to  their  sufficiency  might  and  should  have  been 
presented  at  that  time  we  cannot  look  into  them  now  at  the  instance 
of  the  parties  who  were  appellants  then. 

Perceiving  no  error  in  the  judgment  it  is  affirmed. 

Boone  &  Anderson,  /.  T.  Bolinger,  for  appellants. 

R.  K,  Williams,  for  appellee. 


J.  H.  HiNES  v^  J.  D.  Brummell. 

Judicial  Sale  of  Real  Estate— Liability  of  Bidder. 

Where  one  bids  at  a  Judicial  sale  of  real  estate,  but  fails  to  gjre 
bond  and  pay  for  the  land,  and  the  commissioner  does  not  report  the 
bid  and  sale,  but  resells  the  same  to  another  bidder  for  a  less  price, 
which  sale  is  reported  and  confirmed,  no  recovery  can  be  had  from  tbe 
first  bidder  for  the  difference  between  his  bid  and  the  second  bid. 

Bid  at  Judicial  Sale. 

Before  a  purchaser  at  a  commissioner's  sale  should  be  held  liable  os 
his  bid  the  court  should,  by  rule  or  otherwise,  notify  him  to  comply 
with  the  terms  of  his  purchase,  and  this  should  be  done  before  tbe 
court  confirms  a  sale  of  the  same  property  to  another. 

APPEAL  FROM  McCRACKEN  CIRCUIT  COURT. 

December  5,  1877. 

Opinion  by  Judge  Elliott  : 

Bloomfield  obtained  a  judgment  against  appellant  in  equity  by 
which  appellant's  land  was  adjudged  to  be  sold.  At  the  commis- 
sioner's sale  appellant  bid  off  the  land,  but  failed  to  give  bond  for 
the  purchase  price. 

It  seems  that  a  Mr.  Waltman  had  come  to  town  on  the  dav  of 
sale  to  bid  for  the  land,  but  learning  that  the  debtor  wished  to  buy 
it,  he  refused  to  bid  and  went  home,  but  after  the  failure  of  appellant 
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to  give  the  purchase  money  bond,  appellee  said  to  the  plaintiff  in 
the  judgment,  and  also  to  the  commissioner,  that  he  had  no  doubt 
that  Waltman  would  pay  the  debt  for  the  land,  and  it  was  then 
agreed  that  appellee  should  bid  the  amount  of  the  debt  for  the  land 
and  bid  it  in  for  Waltman,  and  if  Waltman  refused  to  confirm  the 
ptirchase  the  land  could  only  be  sold  again. 

In  pursuance  of  this  understanding  the  commissioner  again  cried 
the  land  for  sale,  and  appellee  bid  the  debt,  and  he  was  put  down 
as  the  purchaser.  In  a  short  time  thereafter  the  commissioner  saw 
Waltman,  who  refused  to  take  the  land,  and  thereupon  the  com- 
missioner again  advertised  and  sold  the  land,  when  the  judgment 
creditor  became  the  purchaser  at  the  price  of  $1,200,  which  was 
$618.40  less  than  had  been  bid  by  Brummell  for  the  same  land. 

The  sale  to  Brummell  was  not  reported  to  court,  but  the  sale  to 
the  judgment  creditor  was  reported  to  court  and  confirmed;  and  this 
suit  is  to  make  Brummell  pay  the  difference  between  his  bid  for 
the  land  of  $1,818.40,  and  the  $1,200  for  which  the  appellant's  land 
afterwards  sold. 

There  can  be  no  doubt  that  if  the  commissioner  had  reported  ap- 
pellee's purchase  to  the  court  that  he  could  have  been  forced  to 
comply  with  the  terms  of  sale  and  take  the  land,  and  if  after  he  had 
been  ruled  to  comply  with  his  contract  and  had  failed  and  refused 
to  do  so,  and  in  consequence  a  re-sale  of  the  land  would  have  been 
necessary  and  ordered,  and  on  the  re-sale  the  land  had  brought  less 
than  appellant's  bid,  he  would  have  been  responsible  for  the  differ- 
ence. 

But  in  this  case  the  commissioner  and  the  court  gave  him  no 
chance  to  keep  the  land  and  pay  the  amount  he  had  bid  for  it,  for 
as  soon  as  Waltman  refused  to  execute  the  contract  the  commis- 
sioner resold  it  and  reported  that  sale  instead  of  the  sale  to  appellee, 
and  the  appellant,  instead  of  excepting  to  it  and  asking  the  court 
to  rule  appellee  to  comply  with  his  purchase,  stood  silently  by  and 
permitted  the  sale  to  Bloomfield,  the  judgment  creditor,  to  be  con- 
firmed, and  after  that,  by  his  negligence  in  placing  it  out  of  the 
power  of  the  court  to  compel  appellee  to  take  the  land  and  pay 
for  it,  appellant  brings  this  suit  to  recover  from  appellee  the  differ- 
ence between  the  two  sales. 

Before  a  purchaser  at  a  commissioner's  sale  should  be  held  re- 
sponsible on  his  bid  the  court  should,  by  rule  or  otherwise,  notify 
him  that  he  is  expected  to  comply  with  the  terms  of  his  purchase, 
and  this  should  be  done  before  the  court  had  confirmed  a  sale  of 
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the  same  property  to  another  and  thus  placed  it  out  of  its  power 
to  ever  vest  the  title  in  the  first  purchaser. 

This  is  unlike  the  case  reported  in  Watson's  Adm'r  v.  Violeti, 
2  Duvall  332.  There  the  first  purchaser  was  notified  by  rule  to  pay 
the  money  and  take  the  land,  and  by  his  refusal  he  occasioned  a  re- 
sale, and  the  court  held  that  he  should  make  good  the  loss  on  the 
last  sale. 

Wherefore  the  judgment  is  affirmed. 

/.  B.  Husbands,  for  appellant.      J.  M.  Biggs,  for  appellee. 


James  Polly,  et  al.,  v.  W.  M.  Smith,  et  al. 

Suit  on  Foreign  Judgment — Averments  Necessary. 

A  petition  seeking  to  recover  on  a  foreign  Judgment  is  fatally  de- 
fective which  fails  to  aver  that  the  court  entering  such  judgment  had 
Jurisdiction  either  of  the  person  or  of  the  subject-matter  of  the  actioD. 


A  defect  in  a  petition  cannot  be  cured  by  reference  to  an  exhibit 
made  a  part  of  it. 

APPEAL  FROM  PIKE  CIRCUIT  COURT. 

December  5,  1877. 

Opinion  by  Judge  Lindsay  : 

Whilst  it  is  true  the  recitals  in  the  mortgage  from  Smith  to  Hall 
do  not,  as  to  third  parties,  tend  to  prove  the  good  faith  of  the  trans- 
actions between  them,  yet,  as  fraud  is  not  to  be  presumed  and  as 
Hall  is  asking  no  relief  against  these  appellants,  it  was  incumbent 
on  them  to  establish  by  proper  pleadings  and  evidence  the  fact  that 
Smith  is  indebted  to  them,  and  also  to  make  out  a  prima  facie  case 
of  fraud  against  Hall,  the  mortgagee. 

The  actions  of  appellants  are  founded  on  judgments  purporting 
to  have  been  rendered  in  their  behalf  against  Smith  in  the  court 
of  common  pleas  of  Hamilton  county,  Ohio,  They  fail  to  aver  in 
each  and  all  of  their  petitions  that  said  court  had  jurisdiction  either 
of  the  person  of  Smith  or  of  the  subject-matter  of  the  action.  These 
are  fatal  defects,  and  they  are  not  cured  by  the  transcripts  exhibited 
with  the  petitions,  which  show  that  Smith  appeared  and  made  de- 
fense to  each  of  the  actions,  first,  because  a  defect  in  the  petitioo 
cannot  be  cured  by  reference  to  an  exhibit  made  part  of  it,  and 
second,  even  if  this  were  not  the  true  rule,  the  exhibits  do  not  prove 
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that  the  court  had  jurisdiction  of  the  subject-matter  of  the  actions, 
whatever  might  have  been  its  jurisdiction  as  to  the  person  of  the 
defendant.  Hill  v.  Barrett,  14  B.  Mon.  83 ;  Gebhard  z/.  Gamier,  12 
Bush  321. 

But  further  than  all  this,  Hall  denies  specifically  each  allegation 
of  fraud,  and  appellants  produced  no  evidence  whatever  to  estab- 
lish the  charge  contained  in  their  petition.  The  testimony  of  Hall 
and  Smith,  taken  by  and  read  in  behalf  of  the  appellee,  added  little 
or  nothing  to  the  presumption  existing  in  his  favor,  but  those  wit- 
nesses certainly  proved  nothing  upon  which  appellants  could  base 
a  hope  for  relief. 

As  the  petitions  of  appellants  are  defective  in  the  omission  of  a 
material,  in  fact  an  essential,  averment,  and  as  there  is  nothing  in 
the  record  to  show  that  they  would  have  been  entitled  to  relief 
against  Hall  even  if  their  pleadings  had  been  good,  they  are  not 
entitled  to  a  reversal  even  as  against  Smith. 

Judgment  affirmed. 

Judge  Elliott  not  sitting. 

George  N,  Brown,  for  appellants,     K.  F.  Prichard,  for  appellees. 


A.  C.  Perry  v.  W.  B.  Williams. 

Squity — E2nforcement  of  Judgment. 

Before  one  can  apply  to  a  court  of  equity  to  enforce  his  Judgment 
taken  in  a  court  of  law  he  must  have  execution  issued  from  the  clerk's 
office  of  the  circuit  court  and  a  return  of  no  property  found. 

APPEAL.  PROM   BUTLER   CIRCUIT   COURT. 

December  5,  1877. 

Opinion  by  Judge  Pryor: 

It  is  clear  that  the  appellant,  before  he  could  apply  to  a  court  of 
equity  to  enforce  his  judgment,  must  have  his  execution  issued  from 
the  clerk's  office  of  the  circuit  court  and  a  return  of  no  property 
found.  The  chancellor  will  only  take  jurisdiction  in  such  cases 
when  there  is  no  remedy  at  law ;  and  a  return  of  no  property  found 
upon  an  execution*  issued  by  a  justice  of  the  peace  is  no  evidence 
of  the  debtor's  want  of  legal  estate  to  satisfy  the  execution.  The 
case  of  Jones  v.  Jeffress,  11  Bush  636,  relied  on  by  the  appellant, 
decides  the  question  involved.  In  that  case  there  was  a  return  of 
no  property  found  on  the  execution  issued  from  the  circuit  court. 
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The  equitable  title  to  real  estate  was  subject  to  be  subjected,  and 
this  gave  the  jurisdiction  to  that  court.  This  is  manifest.  The  jus- 
tice of  quarterly  court  had  no  jurisdiction  to  sell  land,  or  an  in- 
terest in  land,  the  circuit  court  above  having  jurisdiction.  Wlien 
going  into  the  circuit  court,  however,  the  pleader  must  present  a 
cause  of  action.  He  must  show  why  he  comes  into  a  court  of  equit}-. 
If  he  merely  alleges  that  the  interest  sought  to  be  subjected  is 
equitable  and  cannot  be  sold  under  an  execution,  the  reqxxise  of 
the  chancellor  will  be  that  to  give  him  the  right  to  sell  one  must 
show  not  only  that  he  is  seeking  to  subject  an  equity,  but  that 
there  is  no  legal  estate  out  of  which  his  execution  can  be  satis- 
fied. This  is  a  well  recognized  rule,  and  the  fact  that  an  answer 
was  filed  did  not  cure  the  error.  Judgment  afHrmed. 
B.  L,  D.  Guify,  for  appellant,  L.  /.  Smith,  for  appellee. 


Alios  D.  TURLEY,  ET  AL.,  V.  J.  J.  KeLLY. 

Sufficiency  of  Answer  Pleading  Fraud. 

An  answer  to  a  suit  on  a  note  is  good  which  avers  that  the  note 
was  given  as  a  part  of  the  purchase  money  of  land,  and  that  the  Ten- 
dor,  to  induce  him  to  purchase  and  execute  the  note  in  question,  fraod- 
ulently  represented  that  he  had  a  fee  simple  title,  and  that  plaintiff 
had  only  a  life  estate  in  such  land,  and  that  by  such  fraudulent  repre- 
sentations he  had  been  induced  to  purchase,  and  by  reason  of  the  de^ 
feet  in  the  title  to  the  land  he  had  been  damaged  $250. 


APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

December  6,  1877. 

Opinion  by  Judge  Elliott  : 

To  a  suit  on  a  note  by  the  appellee,  the  appellant,  Amos  D.  Turlcy. 
alleged  that  the  note  sued  on  was  executed  in  part  consideratioo  of 
a  tract  of  land  bought  by  him  from  appellee,  and  that  to  induce 
him  to  purchase  the  appellee  fraudulently  represented  that  he  had 
a  fee  simple  title  to  the  land.  He  further  stated  in  his  answer  that 
so  far  from  having  a  perfect  title  to  the  land  the  appellee  had 
acquired  about  two  acres  thereof  from  his  father,  Richard  P.  Kdl}'. 
by  devise,  which  only  gave  him  a  life  estate  to  the  two  acres,  and 
that  by  the  fraudulent  representation  of  the  appellee  he  had  been 
induced  to  purchase,  and  by  the  defect  in  the  title  to  the  land  he 
had  been  damaged  $250. 
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To  this  answer  a  demurrer  was  sustained. 

We  are  of  opinion  that  the  answer  set  up  a  good  defense  to  the 
plaintiff's  claim,  for  if  true  he  owed  him  nothing.  It  is  contended, 
however,  that  the  defense  was  not  good  because  appellant  failed  to 
aver  that  the  contract  was  in  writing.  We  apprehend  that  it  makes 
no  difference  whether  the  contract  was  in  writing  or  not,  for  when 
the  vendor  attempts  to  enforce  a  verbal  contract  for  land  by  a  suit 
for  the  purchase  price  he  is  as  responsible  for  his  fraudulent  misrep- 
resentation of  his  title  as  if  the  contract  had  been  in  writing. 

As  to  the  note  obtained  by  the  appellant  from  Trimble,  it  was 
not  due  and  was  properly  rejected  as  a  defense  to  the  action. 

But  for  the  error  indicated  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Tyler  &  Hazelrigg,  for  appellants. 

Apperson  &  Reid,  for  appellee. 


M.  W.  Neal  v.  David  Elms. 


One  cannot  claim  a  homestead  in  the  land  of  another,  and  where  the 
court  finds  from  the  evidence  that  such  land  does  not  belong  to  the 
claimant  of  a  homestead,  the  Court  of  Appeals  will  not  reverse  such 
finding  on  the  mere  weight  of  the  evidence. 

APPEAL  FROM  BUTLER  CIRCUIT  COURT. 

December  6,  1877. 

Opinion  by  Judge  Pryor: 

The  only  question  in  this  case  is  one  of  fact,  and  we  think  the 
preponderance  of  the  testimony  is  with  the  appellee.  It  is  not  to 
be  presumed  that  all  the  witnesses  of  the  appellant  have  committed 
perjury,  although  their  general  characters  for  truth  have  been  ques- 
tioned by  many  of  their  neighbors,  A  man  of  bad  character  may 
nevertheless  tell  the  truth,  and  when  he  g^ves  facts  and  circum- 
stances corroborating  his  statements  a  chancellor  or  juror  may  con- 
fide in  the  statements  made.  Now  it  is  shown  by  the  character  of 
the  removal  from  the  one  farm  to  the  other  that  it  was  only  tem- 
porary. Nearly  all  the  goods  and  stock  owned  by  both  the  father 
and  son  was  left  on  their  respective  farms,  and  the  land  in  which 
the  alleged  homestead  is  said  to  have  been  claimed  belonged  to  the 
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son,  and  not  to  the  father,  and  was  then  subject  to  a  mortgage  debt 
that  the  father  was  unable  to  pay. 

It  was  rather  singular,  then,  that  he  should  surrender  his  home- 
stead, about  which  there  was  no  controversy,  and  claim  a  homestead 
in  land  belonging  to  another  and  over  which  there  was,  in  addition, 
a  mortgage  that  must  necessarily  oust  him  if  it  proved  the  home- 
stead. This  mortgage  may  not  pass  the  homestead,  however,  but 
if  not  the  land  did  not  belong  to  him,  and  how  he  could  assert  such 
a  claim  to  the  son's  land  is  difficult  to  perceive.  If  he  did,  it  was 
the  result  of  an  imbecile  mind  that  shielded  him  from  responsibility. 
The  opinion  is  not  made  to  depend  upon  his  claim  to  a  homestead 
in  the  farm  upon  which  his  son  lived,  as  the  proof  abundantly  shows 
that  he  was  not  entitled  to  the  homestead  right  now  asserted,  for 
the  reason  that  he  had  never  abandoned  nor  removed  from  the 
premises.  The  creditor  so  regarded  it,  and  made  a  contract  with 
parties  by  which  they  were  to  step  in  and  litigate  appellee's  right, 
and,  as  purchasers,  were  not  to  pay  anything  if  they  failed  to  oust 
the  appellee  from  his  home.  He  could  not  have  been  advised  by  coun- 
sel that  he  could  obtain  nothing  in  the  event  the  purchasers  failed 
to  get  title.  They  bought  appellee's  land  under  the  execution ;  the 
sheriff  did  not  warrant  the  title  either  in  his  own  name  or  that  of 
the  creditor.  The  execution  was  satisfied  to  the  extent  of  the  pur- 
chase, and  the  plaintiff  in  the  execution  could  have  collected  his 
money  in  the  absence  of  the  agreement.  His  recollection  must  have 
been  as  much  in  fault  as  to  the  advice  given  as  it  seems  to  have 
been  in  reference  to  his  contract  with  the  purchasers.  The  judgment 
is  affirmed. 

M,  W.  Neal,  B.  L.  D.  Guffy,  for  appellant. 

L,  /.  Smith,  for  appellee. 


H.  A.  Farmsworth  v.  E.  P.  Lanam. 

Infancy — Guardian  and  Ward — Liability  of  Guardian's  Surety. 

Where  a  guardian  sells  his  ward's  property,  and  the  infant  and  those 
representing  him  are  satisfied  with  the  sale,  and  the  purchaser  bas 
paid  the  purchase  money  and  is  in  possession,  a  surety  on  the  guar- 
dian's bond  cannot  escape  liability  by  pleading  defects  In  the  record 
under  which  the  property  was  sold. 

Suret/s  Liability. 

The  fact  that  the  court  made  no  order  requiring  the  guardian  to  par 
the  money  of  his  ward  into  court  or  to  account  for  it  will  not  release 
the  surety  on  his  bond.  It  is  the  duty  of  such  surety  to  see  that  tbe 
money  in  the  hands  of  the  guardian  was  paid  into  court  or  InTested  Id 
other  property,  and  until  this  is  done  the  surety's  liability  continaes. 
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APPEAL  FROM  HICKMAN  CIRCUIT  COURT. 

December  7,  1877. 

Opinion  by  Judge  Pryor: 

It  is  said  by  this  court  in  the  case  of  Thornton  v.  McGrath,  i 
Chiv.  349,  in  discussing  the  effect  of  a  judgment  in  a  case  like  this, 
ivhere  the  proceedings  indicate  certain  defects  in  the  preparation, 
:hat  their  inequalities  can  only  be  taken  advantage  of  by  the  infant, 
ind  that  by  the  statute  the  proceeding  is  only  declared  to  be  void 
fthen  no  bond  has  been  executed,  and  further  that  the  decisions 
with  reference  to  these  questions  embrace  or  apply  to  only  two 
classes  of  cases:  First.  Where  the  purchaser  sought  a  cancela- 
tion of  his  bonds  because  his  title  was  not  secure  under  a  voidable 
sale ;  and.  Second.  Those  in  which  the  infants  sought  relief  against 
the  sale  claiming  the  privilege  to  avoid  it  or  have  it  declared  void. 
Since  that  decision  this  court  has  departed  from  the  strict  construc- 
tion given  the  statute  theretofore,  and  has  upheld  all  such  sales  in 
nearly  every  case  where  it  was  to  the  interest  of  the  infant  that  the 
sale  should  stand. 

But  regardless  of  this  question  in  the  present  case  the  infant,  or 
those  representing  him,  is  satisfied  with  the  sale.    The  purchaser  is 
in  possession,  had  paid  his  money,  and  he  is  not  complaining ;  and 
what  right  has  the  surety  of  the  guardian  to  come  into  court  and 
say,  "I  am  not  required  to  because  of  the  defects  appearing  in  the 
record  under  which  the  property  was  sold"  ?  He  enabled  the  guard- 
ian to  obtain  the  judgment,  and  by  appending  his  name  to  the  bond 
enabled  him  to  collect  the  money.    The  petition  alleges  that  it  was 
to  the  interests  of  the  infants  that  the  property  should  be  sold.    The 
then  commissioners  appointed  by  the  court  made  a  report,  in  which 
they  state  that  the  infant  has  no  personal  estate  except  certain  slaves 
of  certain  value ;  that  the  personal  property  yields  about  one  hun- 
dred dollars  per  annum ;  that  the  only  real  estate  owned  by  the  in- 
fant is  the  house  and  lot  worth  $1,500,  yielding  an  annual  sum  of 
$175;  and  that  in  their  opinion  the  interest  of  the  infant  requires 
a  sale  of  the  property.    It  was  not  necessary  to  make  the  infant  a 
defendant  under  the  statute,  and  a  bond  having  been  executed  as 
required  by  the  statute,  or  in  substantial  compliance  with  its  pro- 
visions, it  is  doubtful  whether  the  infant  or  purchaser  could  have 
avoided  the  sale;  and  certainly  when  the  vendor  and  purchaser 
are  willing  to  abide  by  it  there  is  no  cause  for  releasing  the  surety 
who  aided  in  procuring  the  judgment.     If  the  proceedings  were 
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void  it  might  be  different,  but  no  such  record  as  this  could  be  held 
as  passing  no  title  to  the  purchaser. 

The  bond  gives  the  style  of  action : 

"Hickman  Equity  and  Criminal  Couh, 

W.  D.  Lanam,  guardian  for  Percy  Lanam, 

Ex  parte Bond. 

We  undertake  that  the  plaintiff,  W.  D.  Lanam,  guardian  fo: 
Percy  Lanam,  shall  faithfully  discharge  all  the  duties  under  the 
laws  of  the  commonwealth,  or  under  any  order  or  decree  of  the 
court  in  pursuance  thereof."    Signed  by  the  guardian  and  sureties. 

This  bond  was  approved  by  the  court  and  the  judgment  rendered, 
and  although  the  language  used  in  the  statute  is  different  from  that 
found  in  the  bond,  the  one  includes  the  other,  and  is  in  substance 
the  same,  and  is  in  effec^  made  payable  to  the  infant.     "Shall  faith- 
fully discharge  all  hie  duties  under  the  laws  of  the  commonwealth, 
or  under  any  order  or  decree  of  the  court  in  pursuance  thereof 
certainly  embraces  the  liability  on  the  part  of  the  guardian  to  ac- 
count for  this  money  and  to  comply  with  an  order  made  by  the 
court  in  the  case.    It  is  said,  however,  that  there  was  no  order  made 
by  the  court  during  the  life  of  the  guardian  requiring  him  to  pay 
the  money  or  to  account  for  it,  and  therefore  the  surety  is  not  re- 
sponsible.   It  will  not  be  maintained  that  because  the  guardian  held 
the  money  and  failed  to  account  for  it,  or  was  never  ordered  to  pay 
it  while  he  lived,  that  therefore  the  surety  is  released.     It  was  the 
duty  of  the  surety  for  his  own  protection  to  see  that  this  money 
was  paid  into  court  or  invested  in  other  property,  and  until  this  is 
done  the  surety's   liability   continues.     The   infant   instituted  this 
action  at  law  on  the  bond,  and  that  the  guardian  has  never  ac- 
counted for  the  money  is  admitted,  or  if  not  conceded,  the  fact 
clearly  appears. 

The  response  of  the  surety,  as  well  as  his  answer,  was  held  insuffi- 
cient, and  there  was  no  reason  why  the  judgment  should  not  have 
been  rendered.  It  is  agreed,  however,  that  the  case  was  improperly 
transferred  to  a  court  of  equity.  If  the  theory  of  counsel  for  ap- 
pellant is  correct,  the  case  should  have  gone  to  the  chancellor.  WTien 
it  reaches  that  court  the  appellant  is  required  to  bring  the  money 
into  court  in  order  that  the  chancellor  may  control  it.  The  surety 
is  then  in  the  proper  forum,  where  the  rights  of  both  the  infant  and 
the  surety  can  be  protected.  What  defense  has  the  surety  when 
the  chancellor  requires  that  he  shall  bring  the  money  into  court? 
His  only  response  is  that  the  sale  is  void.    This  constitutes  no  de- 
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fetise,  as  the  record  under  which  he  obtained  the  money  is  relied 
Dn   in  support  of  his  plea. 

It  is  manifest  that  the  proceeding,  if  defective  at  ail,  is  only  void- 
able and  not  void.  There  is  only  a  personal  judgment  in  this  case 
and  the  order  made  by  the  chancellor  to  enforce  the  rule,  and  as 
the  proceeding  was  instituted  at  law  and  transferred  to  equity,  the 
chancellor  will  doubtless  proceed  to  have  the  money  made  by  ordi- 
nary execution.  We  do  not  now  even  adjudge  that  it  is  error  to 
enforce  its  payment  by  rule.  This  is  not  necessary,  as  an  ordinary 
judgment  was  rendered.  Measuring  the  fiability  of  the  surety  by 
the  terms  of  his  bond,  his  liability  in  this  case  is  unquestioned.  The 
defense  relied  on  by  the  appellant  being  held  insufficient,  he  is  not 
prejudiced  by  the  judgment,  whether  rendered  at  law  or  equity. 

In  fixing  the  liability  it  might  have  been  proper  to  have  ascertained 
the  value  of  the  life  estate  of  the  guardian  and  to  have  deducted 
this  from  the  amount  of  sale,  and  then  have  given  the  infant  the 
remainder,  with  interest  from  the  time  the  sale  notes  fell  due.  This, 
however,  does  not  prejudice  the  appellant,  and  would  not  have 
altered  materially  the  result  as  ascertained.  The  deed  filed  shows 
that  Lanam  has  a  life  estate.  What  the  will  contains  does  not  ap- 
pear as  it  is  not  made  part  of  the  record.  The  guardian  had  the 
interest  during  his  life,  and  the  fact  that  he  had  the  life  interest 
does  not  help  the  surety.  He  was  bound  as  guardian  to  account 
for  the  value  of  the  interest  of  the  ward.  The  petition  under  which 
this  judgment  of  sale  was  rendered  was  filed  in  March,  1858.  There 
was  a  statute  authorizing  the  sale  of  remainder  interest  in  force  in 
February,  1858.  This  judgment  must  be  affirmed  on  original  and 
cross-appeal.  See  Elbert  v.  Jacoby,  8  Bush  542. 
Judge  Lindsay  not  sitting. 
Bullock  &  Bullock,  Redwines,  for  appellant.    Moss,  for  appellee. 


W.  H.  Hays,  et  al.,  r.  B.  Grinstead. 

Statute  of  Frauds — Contract  for  Conveyance  of  Real  Estate. 

A  contract  for  the  sale  of  land  not  in  writing  is  within  the  statute 
of  frauds,  and  hence  not  binding. 


APPEAL.  FROM  WARREN  CIRCUIT  COURT. 

December  8,  1877. 
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Opinion  by  Judge  Elliott  : 

There  can  1^  no  doubt  that  the  appellants,  if  the  allegations  of 
their  petition  as  amended  be  true,  have  sustained  heavy  loss  bv 
leaving  Texas,  where  they  were  prosperous  and  happy,  and  return- 
ing to  Kentucky,  and  may  have  left  "Texas  under  the  belief  that 
they  were  to  get  the  property  sued  for  in  this  action,"  but  under 
the  pleadings  in  this  case  the  only  question  that  we  can  consider 
is  as  to  whether  appellants  have  an  enforcible  contract  for  the  prop- 
erty sued  for  in  this  action. 

The  letter  written  by  T.  W.  Ewing  to  them  in  Texas,  while  it 
expresses  anxious  solicitude  for  appellant's  return  to  Warren  coun- 
ty, only  gfves  it  as  the  opinion  of  its  author  that  appellee  will  give 
them  one-half  of  his  home  farm  should  they  return.  But  if  that 
letter  had  disclosed  the  direct  promise  of  appellee  to  give  appellants 
the  half  of  the  home  place  on  their  return,  the  promise  would  have 
been  uninforcible  because  not  made  in  writing  and  signed  by  ap- 
pellee or  his  agent.  A  contract  or  some  memorandiun  thereof  to 
convey  land  must  be  in  writing  and  signed  by  the  contracting  vendor 
or  his  authorized  agent,  or  else  it  does  not  bind  the  party. 

The  appellants  fail  to  exhibit  any  writing  as  evidence  of  any  in- 
tention of  the  appellee  either  to  give  or  sell  them  the  land  in  dis- 
pute. On  the  contrary  they  even  negative  any  conclusion  that  ap- 
pellee agreed  to  give  them  the  land  in  dispute,  by  stating  in  their 
petition  that  while  they  resided  on  the  land  after  their  return  fran 
Texas  they  so  resided  as  tenants  of  appellee,  paying  him  rent  for  the 
use  of  his  premises. 

That  part  of  the  petition  of  appellants  that  charges  incapacit}'  oo 
appellee  to  manage  his  affairs,  and  the  fraudulent  conduct  of  his 
son  in  his  efforts  to  take  advantage  of  his  father's  imbecility  and  gtt 
his  property,  might  have  authorized  the  chancellor,  through  a  jury, 
to  have  had  an  inquest  as  to  the  competency  of  appellee,  and  if  he 
had  been  found  from  age,  infinity  or  other  cause,  incapacitated  to 
manage  and  control  his  estate,  a  committee  should  have  been  ap- 
pointed to  take  care  both  of  him  and  his  property.  But  this  was 
not  asked  for,  and  as  the  appellants  fail  to  state  that  there  has  ever 
been  any  enforcible  contract  between  them  and  appellee  for  any  in- 
terest in  the  land  sued  for  they  failed  to  state  a  cause  of  action, 
and  the  demurrers  to  their  pleadings  were  properly  sustained,  and 
therefore  the  judgment  is  oMrfned. 

Rodes  &  Clark,  for  appellants,  Halsell  &  Mitchell,  for  appellee. 
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Samuel  B.  Young,  et  al.,  v,  S.  Kaufman  &  Co. 

Xrustee— Purchase  of  Necessities. 

When  a  trustee  holds  an  estate  of  about  |30,000,  upon  which  the  in- 
come amounts  to  $2,400  per  annum,  it  is  not  extravagant  for  the  owner 
of  such  estate  to  purchase  goods  for  her  use  amounting  to  $766,  when 
such  purchase  is  reasonably  necessary  for  her  comfort  and  enjoyment, 
and  when  she  gave  orders  on  the  trustee  for  such  sum  he  was  justified 
in  accepting  and  paying  same. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

December  7,  1877. 

Opinion  by  Judge  Elliott: 

Mr.  Charles  Miles,  the  father  of  the  appellant,  Eliza  Young,  by 
his  will  devised  and  bequeathed  to  a  trustee  for  the  use  and  benefit 
of  the  said  Eliza  during  her  life  about  $30,000  worth  of  property, 
which  the  trustee  converted  into-  money  and  loaned  at  8  per  cent 
interest,  payable  semi-annually,  except  some  $2,500  worth  of  bank 
stock,  which  the  trustee  kept  and  which  yields  a  dividend  of  10 
per  cent.,  payable  semi-annually. 

During  the  year  1876,  beginning  in  January  of  that  year,  Mrs. 
Young  appears  to  have  patronized  the  firm  of  appellees,  who  were 
merchants,  buying  such  articles  as  are  usually  used  by  families  of 
the  social  position  of  hers.  On  the  20th  of  November,  1876,  ap- 
pellants. Young  and  wife,  executed  and  delivered  to  appellees  three 
orders,  amounting  in  all  to  $766.50,  on  Smith,  who  was  the  trustee 
'of  Mrs.  Young.  In  these  orders  appellants  acknowledge  that  in- 
terest is  due  on  appellees'  account  from  November  20,  1876.  The 
trustee  refused  to  pay  these  accounts,  and  appellees  brought  this 
suit  upon  their  claim. 

The  appellants  answered  and  denied  that  the  articles  contained 
in  appellees'  account  were  necessary  to  the  support  and  mainten- 
ance or  comfort  of  them  and  their  family,  and  also  denied  that  they 
purchased  the  merchandise  charged,  but  stated  that  they  did  make 
the  bill  charged  against  them  with  the  exception  of  about  one  hun- 
dred dollars  worth  of  goods. 

Smith,  the  trustee,  answered,  for  he  was  made  a  party,  and  ad- 
mitted that  Eliza  Young  was  entitled  to  the  interest  on  some  $28,000 
that  he  had  loaned  out  at  8  per  cent,  interest,  and  also  the  semi- 
annual dividends  on  bank  stock  to  the  amount  of  $250  per  annum, 
and  that  he  had  accepted  orders  and  agreed  to  pay  debts  to  the  sum 
of  about  $1,100. 


776  Kentucky  Opinions.  [December, 

The  court,  on  appellees'  motion,  directed  the  trustee.  Smith,  to 
pay  them  the  amount  of  their  account  less  one  hundred  dollars  oat 
of  any  unexpended  balance  in  his  hands  belonging"  to  Eliza  Young, 
and  from  that  order  Young  and  wife  and  the  trustee  have  appealed : 
and  it  is  contended  that  the  court  erred  because  the  debt  sued  for 
was  not  due  at  the  rendition  of  the  judgment.  The  orders  copied 
in  this  judgment  show  that  the  debt  was  to  bear  interest  from  the 
20th  day  of  November,  1876,  and  was  to  be  immediately  paid  if 
the  trustee  had  the  funds  in  his  hands  to  pay  it,  and  although  the 
orders  direct  Smith  to  pay  this  amount  and  give  him  a  certain  time 
within  which  to  do  so,^  there  is  no  intimation  that  the  accounts  were 
not  due  when  the  orders  were  drawn. 

We  are  of  opinion  that  the  account  of  merchandise  filed  indicates 
no  extravagance,  but  rather  prudence  in  the  purchase  by  a  lady  of 
an  annual  income  of  $24.00  per  year ;  and  the  failure  of  appellants 
to  controvert  the  account,  except  to  the  extent  of  one  hundred  dol- 
lars, and  the  trustee  substantially  admitting  that  he  would  soon 
have  funds  in  his  hands  to  pay  off  appellees'  claim,  w^e  can  see  do 
error  in  the  order  made  by  the  court  on  the  trustee  to  pay  first  the 
prior  claims  due  from  him  as  trustee,  and  if  he  had  any  balance 
left  to  pay  appellees'  claim  to  the  extent  of  such  balance,  and  that 
judgment  is  therefore  Mrmed. 

Wilson  &  Hobson,  for  appellants. 

J.  W,  Hogs,  S.  H,  Bushy  for  appellees. 


Thomas  J.  Noland  v.  Robert  A.  Crow's  Adm'r. 

Decedent's  Estates-— Claixn. 

Wbere  an  administrator  has  accounted  to  the  estate  for  a  claim 
owing  to  it  and  paid  the  money,  when  said  claim  is  afterwards  psM, 
the  money  belongs  to  the  administrator  personally. 

APPEAL  FROM  ESTILL  CIRCUIT  COURT. 

December  11,  1877. 

Opinion  by  Judge  Cofer  : 

The  heirs  of  R.  A.  Crow  were  necessary  parties,  and  should  have 
been  made  parties  to  the  action,  and  if  these  defendants  are 
his  heirs,  that  fact  should  have  been  alleged.  The  note  for  $30 
filed  with  the  petition  and  copied  into  the  record  seems  to  have 
been  executed  by  R.  A.  Crow,  to  the  appellee  as  administrator  of 
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E^obert  Crow,  and  if  the  appellee  has  accounted  for  it  to  the  estate 
z>f  Robert  Crow,  it  is  due  to  him  (appellee)  as  an  individual.  The 
j  udgments  in  the  Estill  Quarterly  Court,  one  for  $27.20  and  the 
other  for  $42.50,  are  not  against  Robert  A.  Crow,  and  we  do  not 
understand  in  what  way  either  became  a  debt  against  his  estate. 
The  balance  claimed  to  be  due  on  final  settlement  of  the  appellee's 
atccounts  as  administrator  of  R.  A.  Crow  seems  to  be  correct;  at 
SLTiy  rate  it  is  not  sufficiently  controverted  by  any  pleading  in  the 
oause. 

It  does  not  appear  by  what  right  the  appellant  is  in  possession  of 
tHe  land  sought  to  be  sold.  If  he  is  a  purchaser  from  Robert  A. 
Crow,  or  from  his  heirs,  the  appellee  has  no  right  to  subject  it  to 
the  payment  of  his  debts  against  said  Crow  or  against  his  estate. 
If  the  appellant  purchased  from  Robert  A.  Crow's  heirs,  they  will 
be  liable  to  the  appellee  for  the  value  of  the  land  so  sold,  or  so  much 
thereof  as  will  pay  the  debts  due  to  him;  but  if  Noland  has  pur- 
chased the  land  it  cannot  be  subjected  to  sale  in  this  action,  but  he 
should  set  up  the  fact  that  he  is  a  purchaser. 

As  Noland  is  the  only  appellant,  we  cannot  inquire  whether  the 
judgment  is  or  not  correct  as  to  the  other  defendants. 

Judgment  so  far  as  it  affects  Noland  is  reversed  and  the  cause 
is  remanded  for  further  proper  proceedings. 

7.  B.  White,  for  appellant.    H.  C.  Lilly,  for  appellee. 


H.  B.  Van  Meter  v.  Willis  Skaggs,  et  al. 

Partition — Easements* 

Where  in  a  partition  proceeding  a  tract  of  land  is  set  off  together 
with  the  right  to  an  easement,  and  a  commissioner  is  appointed  and 
conveys  said  tract  and  easement,  and  the  deed  is  recorded,  a  subsequent 
purchaser  must  take  notice  of  such  easement. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

December  12,  1877. 

Opinion  by  Judge  Lindsay  : 

The  county  court  had  jurisdiction  to  allot  in  severalty  to  the 
various  owners  in  fee  the  lands  held  and  enjoyed  by  the  widow 
of  Joseph  Van  Meter,  deceased,  as  dower. 

All  the  parties  in  interest  were  before  that  court.  The  commis- 
sioners allotted  to  H.  B.  Van  Meter  lot  No.  5  on  their  plat,  and  re- 
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ported  that  they  thought  it  proper  that  he  should  have  "a  passway 
for  himself  from  this  land  at  2  along  the  line  to  figure  9,  on  the 
Briscoe  part,  and  on  the  line  between  lots  Nos.  3  and  4  from  figures 
9  to  7,  where  said  passway  strikes  Hinton  Van  Meter's  land,  lot 
No.  s." 

To  this  report  no  exceptions  were  filed,  and  in  due  time  it  was 
confirmed  and  ordered  to  be  recorded,  and  Fox  Hewitt  was  ap- 
pointed commissioner  and  directed  to  make  deeds  in  accordance 
with  said  report. 

He  executed  this  order  and  his  conveyances  were  regfularh'  re- 
ported to  the  court,  and  were  approved  and  certified  for  record. 

By  his  deed  to  H.  B.  Van  Meter  he  conveyed  to  him  lot  No.  5, 
together  with  the  privilege  of  a  passway  from  this  land  at  2  along 
the  line  to  figure  9,  on  the  Briscoe  (or  No.  3)  tract,  and  on  the  line 
between  lots  Nos.  3  and  4  from  figures  9  to  7,  where  said  passway 
strikes  Hinton  Van  Meter's  land,  lot  No.  5. 

No  mention  of  this  reservation  is  made  in  the  deed  to  Mrs.  Bris- 
coe, under  whom  these  appellees  claim,  and  it  is  insisted  that  be- 
cause Hearst  represented  the  appellant,  H.  B.  Van  Meter,  and  con- 
veyed to  Mrs.  Briscoe  an  absolute  fee  simple  title  to  lot  No.  3,  he. 
Van  Meter,  is  estopped  to  claim  the  passway  as  against  his  own 
vendee.  But  it  should  be  kept  in  view  that  Hewett  represented 
Mrs.  Briscoe  when  he  conveyed  to  appellant,  and  upon  the  same 
principle  she  is  estopped  to  deny  his  right  to  the  passway  which 
she,  by  her  agent,  conveyed  to  him.  We  have  thus  one  estoppel 
against  another,  and  therefore  the  question  of  right  as  between  the 
parties  is  left  open. 

The  power  of  the  county  court  to  secure  this  easement  to  appel- 
lant with  the  consent  of  the  parties  to  the  record  is  not  open  to 
doubt.  That  they  did  consent  is  evidenced  by  their  failure  to  ex- 
cept to  the  commissioner's  report,  or  to  the  action  of  the  court  in 
approving  the  deed  to  H.  B.  Van  Meter  and  certifying  it  for  record. 

Skaggs  does  not  occupy  the  position  of  an  innocent  purchaser 
without  notice.  The  conveyance  under  which  he  claims  title  was 
made  and  executed  by  Mrs.  Briscoe  and  others,  and  it  describes  the 
land  by  boundaries,  beginning  at  "a  stone  at  figure  i  on  a  map  on 
file  in  division  of  the  dower  allotted  Nancy  Van  Meter,  widow  of 
Joseph  Van  Meter."  A  reference  to  that  map  and  the  proceeding 
of  which  it  constituted  a  part  would  necessarily  have  disclosed  to 
him  the  fact  of  appellant's  right  to  the  passway  in  controversy. 

The   report  of  the  commissioners  and   the   deeds   executed  by 
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liewitt  are  in  law  to  be  treated  as  part  and  parcel  of  one  and  the 
same  record,  and  whoever  claims  through  or  under  that  record  or 
any  part  of  it  has  implied  notice  of  all  it  contains. 

That  Van  Meter  has  sold  and  conveyed  lot  No.  5  does  not  take 
£rom  him  the  right  to  the  passway.  Appellee  took  nothing  under 
his  conveyance,  and  appellant's  right  to  enjoy  the  passway  was  not 
made  to  depend  on  his  ownership  of  lot  No.  5. 

The  record  is  made  up  as  required  by  the  provisions  of  the  Civil 
Code  of  Practice,  and  if  appellee  desired  all  the  evidence  consid- 
ered by  the  court  below  to  be  brought  to  this  court  he  should  have 
placed  the  omitted  portions  on  his  schedule. 

The  judgment  dismissing  appellant's  petition  is  reversed  and 
cause  remanded  for  a  judgment  conformable  to  the  views  herein 
expressed. 

Wilson  &  Hobson,  for  appellant. 

James  Montgomery,  for  appellees. 


James  Atherton  v.  Leonard  Stagey. 

Damages— Negligence. 

When  one  contracts  to  dig  and  wall  a  well  for  the  owner,  and  the 
owner  agrees  to  handle  the  brick  at  the  top  of  the  well,  and  his  em- 
ployee in  doing  so  acts  carelessly  and  permits  a  brick  to  fall  on  and 
injure  the  contractor,  who  is  in  the  well,  the  owner  is  liable  in  dam- 


APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

December  12,  1877. 

Opinion  by  Judge  Pryor  : 

The  law  and  facts  were  submitted  to  the  court.  The  evidence 
conduced  to  show  that  the  appellee's  vocation  is  that  of  a  well 
digger,  and  as  such  was  employed  by  appellant  to  wall  up  his  well. 
The  employe  of  the  appellant,  in  carrying  brick  to  the  mouth  of  the 
well,  negligently  and  carelessly  caused  one  or  more  bricks  to  fall 
upon  the  appellee,  who  was  in  the  well  at  work,  and  severely  in- 
jured him.  That  the  person  carrying  the  brick  was  in  the  employ- 
ment of  appellant  at  the  time,  and  in  the  course  of  the  employment 
committed  the  injury  is  clearly  shown.  The  fact  that  he  was  told 
not  to  carry  the  brick  near  the  well  is  evidence  of  appellant's  cau- 
tion, but  not  such  as  would  release  him  from  the  negligent  act  of 
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the  agent.  Nor  were  the  parties  co-laborers  so  as  to  make  one  risk 
the  negligence  of  the  other.  The  appellant  was  a  contractor,  or  a 
party  skilled  in  the  business  about  which  he  was  employed,  and  was 
not  a  mere  common  employee  or  agent  that  only  moves  or  acts  as 
he  is  directed  by  his  employer.  Besides,  it  is  shown  by  the  terms 
of  the  contract  that  the  appellant  was  to  handle  the  brick  about  the 
well  in  order  to  protect  the  appellee  from  danger.  The  judgment 
must  be  affirmed. 

W.  N,  Sweeney,  for  appellant.    Owen  &  Ellis,  for  appellee. 


J.  C.  AND  M.  C.  Nesbit  v.  B.  B.  Bennett. 

Rescission  of  Contract. 

A  party  having  accepted  a  deed,  who  wishes  a  rescission  of  the  con- 
tract, has  the  burden  to  show  that  his  vendors  had  no  title  to  the  land, 
and  he  has  no  right  to  a  rescission  until  he  puts  the  title  in  issue  bj 
suiUcient  averments. 

APPEAL  FROM  BALLARD  CIRCUIT  COURT. 

December  14,  1877. 

Opinion  by  Juekse  Cofer  : 

The  cross-petition  of  the  appellee  does  not  contain  a  statement 
of  facts  entitling  him  to  a  rescission  of  the  contract.  Having  ac- 
cepted a  deed,  the  burden  was  on  him  to  show  that  his  vendors  had 
no  title  to  the  land,  and  he  had  no  right  to  a  rescission  or  even  to 
an  exhibition  of  the  title  until  he  put  the  title  in  issue  by  suffident 
averments. 

The  only  averment  applying  to  the  whole  tract  is  that  the  appel- 
lants have  no  good  and  sufficient  title.  This  may  be  true,  and  v'ct 
the  only  defect  in  the  title  may  be  that  the  wife  of  some  remote 
vendor  has  not  relinquished  her  right  to  dower,  or  some  other  slight 
defect  which  might  be  easily  and  readily  cured,  or  which,  if  not 
cured,  would  furnish  no  sufficient  ground  for  the  rescission  of  an 
executed  contract.  He  should  have  averred  that  the  vendors  had 
no  title,  or  have  pointed  out  in  his  pleading  the  particular  defects 
existing  in  the  title,  and  not  having  done  so  he  had  no  ground  for 
asking  a  rescission  for  want  of  title  to  the  entire  tract. 

As  to  44  acres  of  the  land  he  did  aver  that  the  appellants  had 
no  title,  and,  the  deed  under  which  Mrs.  Bryant  claimed  the  land 
not  having  been  recorded  in  Ballard  county,  they  failed  to  show 
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title;  but  as  the  averment  of  want  of  title  was  limited  to  the  44 
acres,  the  appellants  were  not  called  upon  to  exhibit  title  to  any 
other  portion,  and  as  the  loss  of  that  part  of  the  entire  tract,  if 
it  be  lost,  would  not  entitle  the  appellee  to  a  rescission,  but  merely 
to  an  abatement  to  the  extent  of  its  value,  the  court  erred  in  re- 
scinding the  contract. 

Upon  the  return  of  the  cause  the  appellee  should  be  required  to 
amend  his  pleadings  and  make  Earle  and  Vallandingham  parties, 
that  they  and  the  appellants  may  litigate  the  title  to  the  44 
acres;  and  if  it  shall  be  adjudged  that  the  appellants'  title  to  that 
part  of  the  land  is  inferior  to  that  of  Earle  and  Vallandingham, 
the  value  of  the  part  so  lost,  as  compared  with  the  whole  tract  at 
the  contract  price,  should  be  deducted  from  the  unpaid  purchase 
money,  or  if  it  shall  exceed  that  sum  the  appellee  will  be  entitled 
to  judgment  against  J.  C.  Nesbitt  on  his  covenant  of  warranty  for 
the  excess. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

N.  P.  Moss,  for  appellants.    Bullock  &  Bullock,  for  appellee. 


Daniel  Turney,  et  al.,  z/.  C.  V.  Higgins. 

Principal  and  Agent. 

Wben  a  person  gives  his  agent  money  with  which  to  buy  and  seU 
stock  or  other  property  the  men  to  whom  he  pays  it  are  not  bound  to 
ascertain  whether  it  is  his  money,  if  the  agent  is  in  lawful  posses- 
sion of  it,  and  unless  the  person  receiving  the  money  knew  that  the 
agent  was  insolvent  and  that  he  was  paying  out  the  money  of  his  prin- 
cipal in  satisfaction  of  his  own  private  debt,  in  violation  of  his  trust, 
such  payee  is  not  liable  to  the  principal  for  the  amount  so  received. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

December  15,  1877. 

Opinion  by  Judge  Elliott  : 

The  appellants  averred  in  their  petition  that  one  Thos.  O.  Forman 
had  been  their  agent,  and  as  such  had  received  their  money  for 
stock  sold  by  him,  and  while  the  money  was  so  in  his  possession 
as  their  agent,  he  wrongfully  applied,  appropriated  and  delivered 
it  to  the  appellee,  Higgins,  and  that  the  latter  had  converted  it  to 
his  own  use,  and  that  their  agent,  Thomas  Forman,  was  insolvent ; 
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and  a  demurrer  having  been  sustained  to  their  petition,  appellants 
bring  the  case  here  by  appeal. 

By  the  pleading  the  appellants  admit  that  their  agent  was  in 
the  lawful  possession  of  the  money  as  their  agent,  and  if  so  it 
seems  to  us  that,  if  he  parted  with  it  for  value,  the  person  who  re- 
ceived and  paid  value  for  it  cannot  be  held  responsible.  WTien  a 
man  places  money  in  his  agent's  hands  to  buy  and  sell  stock  or 
other  property  the  men  to  whom  he  pays  it  are  not  bound  to  ascer- 
tain whether  it  is  his  money,  but  the  agent  being  in  lawful  posses- 
sion of  it,  unless  appellee  knew  that  Forman  was  insolvent  and  that 
he  was  paying  out  the  money  of  his  principals  in  satisfaction  of  his 
own  private  debt  and  in  violation  of  his  trust,  he  would  not  be  re- 
sponsible to  appellants  for  the  amount  received. 

The  cases  cited  by  appellant  are  not  analogous.  There  can  be 
no  doubt  that  where  the  agent  deposits  the  money  of  his  principal 
in  bank  or  makes  other  use  of  it  in  violation  of  his  trust,  where 
the  rights  of  third  parties  have  not  intervened,  it  can  be  recovered 
by  the  principal ;  but  where  the  agent  is  authorized  to  use  it  in  the 
purchase  of  commodities  in  the  country,  and  even  pays  it  on  his  ova 
debt  without  any  notice  to  the  one  to  whom  it  is  paid,  if  received 
for  value,  it  cannot  be  recovered  back.  The  statement  that  the  ap- 
pellants' agent  wrongfully  appropriated  the  money  is  a  mere  con- 
clusion of  law.  They  should  have  stated  facts  showing  that  the 
appropriation  was  wrongful  and  unlawful  before  the\'  are  entitled 
to  recover  against  one  who  got  possession  of  it  without  notice  and 
for  value. 

Wherefore  the  judgment  is  affirmed, 

Cunningham  &  Turmy,  for  appellants. 

Brent  &  McMelian,  for  appellee. 


W.  B.  Hagan,  et  al.,  v.  Kentucky  Mutual  Life  Insurance  Ca 
James  M.  Rice^s  Adm'r  v.  Applegate,  Ponnderford  &  Co. 

Life  Insurance  Company — Suit  of  Creditor  Against  Insurance  Company. 
A  mere  creditor,  whose  claim  has  not  been  put  in  judgment  against 
a  life  insurance  company,  cannot  maintain  an  action  to  subject  Uie 
company's  property  to  his  claim  and  to  the  claims  of  others,  and  have 
such  assets  distributed.  The  most  that  he  is  entitled  to  is  to  have 
judgment  on  his  debt,  and  the  property  of  the  company  sold  to  pay  It 
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Proceeding  in  Equity. 

A  creditor  who  has  reduced  his  claim  to  judgment  in  a  court  of  law, 
before  he  can  proceed  in  equity  to  subject  equitable  interests,  must 
have  execution  on  his  judgment  and  a  return  of  no  property  found. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

December  15,  1877. 

Opinion  by  Judge  Pryor  : 

The  appellant,  Noble,  and  others,  are  asserting  an  indebtedness 
to  them  by  the  Kentucky  Mutual  Life  Insurance  Company,  and 
seek  to  subject  certain  real  estate  to  the  payment  of  their  debts 
alleged  to  be  a  part  of  the  assets  of  the  company,  and  also  ask  that 
the  assets  of  the  company  be  ascertained,  as  well  as  the  creditors 
of  the  corporation,  and  a  distribution  of  the  same  between  them. 
The  only  plaintiffs  in  the  original  petition,  or  any  other  pleading 
connected  with  the  cause,  are  the  appellants,  John  C.  Noble  and 
wife,  who  prefer  not  only  to  sue  for  themselves,  but  for  all  others 
interested. 

Noble  and  wife  claim  to  be  creditors  only  of  the  company,  to  the 
amount  of  $98,  and  if  their  claim  is  legal  or  equitable  under  the 
pleadings  they  were  entitled  to  a  judgment  against  the  company; 
but  how  a  mere  creditor  can  go  into  a  court  of  equity  and  ask  to 
have  the  corporate  affairs  of  the  company  settled  and  a  distribution 
of  assets  is  difficult  to  perceive.  He  disclaims  in  this  case  to  be 
a  policy  holder,  failed  to  pay  the  annual  premiums  as  they  became 
due,  and  seeks  to  recover  back  the  sum  of  $98  that  is  alleged  was 
obtained  from  him  by  fraud.  The  gist  of  this  action  is  to  make  the 
company  pay  back  money  obtained  by  the  fraud  of  its  officers,  with 
the  additional  allegation  that  others  participated  in  the  fraud,  and 
that  certain  real  estate  claimed  by  them  constituted  a  part  of  the 
assets  of  the  company. 

The  action  is  well  conceived  as  to  the  appellants,  Noble  and  wife, 
but  we  are  aware  of  no  rule  of  law  or  equity  that  permits  such  an 
action  to  be  instituted  for  others,  or  for  all  those  who  may  see 
proper  to  assert  claims  against  the  debtor.'  A  stockholder  might 
institute  such  an  action,  or  the  creditor  upon  a  return  of  no  prop- 
erty found  could  file  his  bill  to  subject  the  equitable  assets  to  the 
payment  of  his  debt;  but  being  a  mere  creditor  he  cannot  claim 
more  than  to  have  a  judgment  for  his  debt  and  the  property  of  the 
corporation  sold  to  pay  it. 
WTien  he  obtains  his  judgment  it  can  be  levied  on  the  assets,  or 
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if  required  to  proceed  in  equity  to  subject  equitable  interests  he  must 
have  his  return  of  no  property  found.  We  are  aw^are  of  no  in- 
stance where  an  action  of  this  character  has  been  maintained  bv  a 
creditor  only,  in  behalf  of  stockholders  or  others  to  administer  tbe 
entire  assets  of  a  corporation  by  compelling  a  distribution.  Under 
the  act  of  1856  it  might  have  been  done,  but  this  is  not  a  proceed- 
ing by  virtue  of  that  act.  The  other  appellants  have  no  acticHi  pend- 
ing. They  have  asserted  no  cause  of  action  by  any  appropriate 
pleading,  and  are  only  in  the  case  by  presenting  their  vouchers  to 
the  commissioner  claiming  to  be  creditors  of  the  company.  Tbe 
fact  that  the  debtor,  whether  an  individual  or  corporation,  is  in- 
solvent or  has  practiced  a  fraud,  will  not  authorize  one  who  is  a 
creditor  only  to  go  into  a  court  of  equity  for  the  purpose  of  having 
the  debtor's  estate  administered.  The  right  of  appellants.  Noble 
and  wife,  to  a  judgment  against  the  company,  and  by  proper  pro- 
ceeding to  subject  the  assets  of  the  company  to  its  pa>ineot,  we 
think  is  manifest. 

The  conduct  of  the  chief  officer  was  fraudulent  from  the  incep- 
tion of  the  enterprise.  He  was,  or  seemed  to  be,  the  sole  manager 
of  what  funds  the  company  had,  and  at  no  time  after  the  insur- 
ance of  the  appellant  had  been  affected  had  the  company  the  means 
to  enable  it  to  comply  with  the  terms  of  the  policy.  The  induce- 
ments held  out  to  policy  holders  were:  "We  have  a  large  capital 
stock,  with  many  thousand  dollars  paid  in,"  when  in  fact  they  ne^-^f 
had  exceeding  $90  at  any  one  time,  and  the  balance  of  stock  and 
capital  was  made  up  of  mortgages  executed  upon  lands  aknosc 
worthless,  or  of  but  little  value.  This  was  done  for  the  express 
purpose  of  deceiving  those  who  were  interested  to  insure  in  the 
company. 

The  appellants  had  the  right  the  moment  they  paid  the  money 
to  institute  the  action  to  recover  it  back.  It  was  a  fraud  practiceii 
for  the  purpose  of  deceiving  those  who  were  invited  to  insure  in 
the  company ;  and  in  refusing  to  pay  any  additional  premiums  aroi 
claiming  back  the  money  paid,  the  appellants  are  asserting  an  un- 
doubted right. 

The  company  may  have  paid  one  policyholder,  but  this  is  not  suff- 
cient  to  overcome  the  actual  fraud  contemplated  by  Peck  and  actu- 
ally practiced  on  confiding  policyholders.  The  proof  indicates  that 
many  prominent  men,  innocent  of  the  fraudulent  purposes  of  the 
company's  chief  officer,  were  induced  to  take  stock  and  their  name- 
afterwards  used  by  Peck  to  accomplish  his  fraudulent  designs.   As 
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to  the  two  Rices  and  Gallup  it  is  unnecessary  to  determine  in  these 
cases  whether  the  land  is  liable  or  not  to  the  pa3anent  of  appellant's 
debt. 

In  this  view  of  the  case  the  judgment  in  favor  of  the  creditors  for 
$1,000  costs,  to  be  paid  the  attorney,  in  so  far  as  it  affects  appel- 
lants, must  be  reversed;  and  the  original  judgment  in  favor  of 
the  creditors,  Moore  and  wife,  and  against  the  heirs  of  James  Rice 
and  against  John  Rice,  Qallup  and  Brown,  subjecting  the  land  al- 
leged to  be  claimed  by  them,  is  also  reversed  for  the  reason  that 
there  is  no  cause  of  action  against  them,  and  for  the  additional  rea- 
son that  the  chancellor  of  Campbell  county,  upon  the  face  of  this 
record,  had  no  power  to  sell  land  in  Boyd  county.  In  the  appeal  of 
Noble  and  wife  and  others,  the  judgment  is  reversed,  so  far  as  it 
affects  Noble  and  wife,  and  afdrmed  as  to  the  other  appellants.  The 
court  will  render  a  judgment  against  the  company  for  the  debt,  in- 
terest and  costs,  in  favor  of  Noble  and  wife.  The  costs  will  not 
include  the  commissioner's  settlement  and  reference.  Cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

Berry  &  Hounshell,  for  appellants.  J.  G.  Carlisle,  for  appellees. 


R.  A.  Conn  v.  Cromwell  Adair. 

Attorney  and  Client — Contract. 

An  attorney  who  purchases  from  his  client  a  claim  in  litigation  must 
show  that  he  has  dealt  fairly  with  the  client,  and  has  taken  no  advan- 
tage of  his  knowledge  of  the  facts  or  law  in  making  his  contract,  or 
such  contract  will  be  canceled. 

APPEAL  FROM  UNION  CIRCUIT  COURT. 
December  18,  1877. 

Opinion  by  Judge  Pryor  : 

It  is  an  established  rule  of  law,  and  one  followed  by  all  courts  of 
equity,  that  an  attorney  who  purchases  from  his  client  a  claim  in 
litigation  must  show  that  he  has  dealt  fairly  with  the  client,  and  has 
taken  no  advantage  of  his  knowledge  of  the  facts  or  the  law  in  mak- 
ing his  contract.  The  chancellor  always  looks  upon  such  contracts 
with  suspicion,  and  unless  there  is  the  utmost  good  faith  will  not 
hesitate  to  cancel  the  transaction. 

Applying  this  doctrine  to  the  facts  of  this  case,  we  must  concur 
with  the  court  below  in  adjudging  that  the  appellant  is  not  entitled 
50 
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to.  the  relief  sought.    The  time  the  contract  was  made  the  appellant 
was  over  twenty-five  years  of  age,  and  had  been  informed  by  the  at- 
torney that  his  claim  was  secure.     In  1872  he  had  written  to  the 
appellant  that  his  fee  was  $500,  and  swears  that  the  services  ren- 
dered were  at  the  instance  of  the  appellant  and  in  pursuance  of  an 
agreement  between  them.    He  was  employed  not  only  to  prosecute 
appellant's  claim  but  to  defeat,  if  possible,  large  claims  that  were 
pending  against  the  estate.    In  his  letter  to  the  appellant,  written  in 
January,  1872,  he  apprised  him  of  the  fact  that  he  had  succeeded  in 
defeating  claims  amounting  in  the  aggregate  to  $10,000,  and  that 
he  would  advise  the  administrator  to  appeal  on  account  of  other  im- 
proper allowances.    In  reply  to  the  letter  of  the  appellee  the  appel- 
lant did  not  contradict  his  right  to  make  the  charge  for  all  the  seir- 
ices  rendered,  but  on  the  contrary  said  that  "he  would  soon  be  down 
to  look  into  the  business  of  the  estate,  and  that  he  wished  to  see  the 
administrator's  settlement  with  the  court."    Appellant  was  certainly 
taking  much  interest  in  the  settlement  of  his  father's  estate.    He 
had  been  informed  that  his  own  debt  would  not  only  be  made,  but 
was  already  secure,  and  when  these  facts  are  taken,  in  connection 
with  Adair's  positive  statement  as  to  the  employment,  there  is  but 
little  doubt  left  upon  the  merits  of  the  case,  and  we  must  regard  it 
as  established  that  appellee  had  been  employed  by  appellant  to  de- 
feat the  large  claims  prosecuted  against  his  father's  estate. 

At  the  time  the  claims  of  the  guardian  of  appellant  were  presented 
against  his  father's  estate  in  the  year  1866  they  amounted  in  the 
aggregate  to  $2,119.81.  The  accounts  did  not  purport  to  bear  in- 
terest of  any  kind,  and  were  only  verified  and  proven  in  such  a  man- 
ner as  to  recover  the  principal,  and  as  presented  authorized  no  judg- 
ment for  interest,  even  by  default. 

At  the  time  the  actions  were  instituted  the  administrator  had  paid 
to  Pearce  $500  on  their  claims ;  yet  the  commissioner,  by  a  singular 
character  of  calculation,  reported  that  on  the  9th  of  August,  1872, 
after  deducting  the  $500,  there  was  a  balance  still  due  appellant  of 
$2,917^25.  This  was  a  plain  mistake,  and  at  the  time  the  appellant 
sold  this  claim  he  was  legally  entitled  to  no  more  than  $2,192.20,  and 
this  erroneous  report  was  then  not  confirmed.  The  appellee  paid  to 
appellant  the  sum  of  $1,700  in  money,  and  also  receipted  to  him  as 
attorney  fee  his  demand  in  prosecuting  this  claim  and  in  supervising 
the  settlement  of  his  father's  estate  amounting  to  $500.  If  this  fee 
is  proper,  and  we  think  it  is  from  the  proof,  the  appellant  was  paid 
the  last  cent  to  which  he  was  legally  entitled.    The  erroneous  report 
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showed  it  is  true  that  appellant  was  entitled  to  a  much  larger  sum, 
but  this  report  had  not  then  been  confirmed,  and  was  subject  to  be 
corrected  at  any  time.  Adair,  however,  accepted  the  benefit  of  the 
mistake  made  by  the  commissioner,  as  no  effort  was  made  to  correct 
it.  Adair  made  nothing  by  his  purchase  in  the  event  the  mistake  had 
been  corrected,  and  not  only  so,  but  was  risking  the  probability  of 
an  appeal  and  a  reversal  of  the  judgment  for  a  mistake  so  palpable, 
and  at  the  time  this  action  was  instituted  by  Conn,  the  right  to  an 
appeal  still  existed,  and  if  Conn  had  recovered  against  Adair  the  lat- 
ter would  still  have  been  liable  for  the  amount  to  the  administrator 
and  could  have  been  compelled  to  restore  that  portion  of  the  money 
paid  to  him  under  an  erroneous  judgment.  It  was  evidently  under- 
stood that  this  claim  to  interest  was  at  least  doubtful,  and  this  ac- 
counts for  the  statement  of  Adair  that  in  law  appellant's  claim  only 
amounted  to  $2,200.  Conn,  the  appellant,  says  that  the  appellee  al- 
ways told  him  that  his  claim  was  doubtful ;  this  statement,  however, 
is  refuted  by  the  letter  of  the  attorney  to  the  appellant,  in  which  he 
says  to  him  the  claim  has  been  allowed  as  a  preferred  claim,  and 
that  he  thought  it  absolutely  secure.  The  appellant  also  inspected 
the  record  of  the  settlement,  had  arrived  at  an  age  when  he  was 
capable  of  acting  for  himself,  was  possessed  of  all  the  information 
connected  with  the  case,  has  obtained  every  dollar  to  which  he  was 
in  law  entitled,  and  we  see  no  reason  for  disturbing  the  judgment 
below. 

The  money  he  is  seeking  to  recover  is  not  and  never  was  due  him. 
Adair  came  into  the  possession  of  it  by  virtue  of  an  erroneous  judg- 
ment, which  might  have  been  reversed  by  the  parties  to  whom  money 
rightfully  belonged  at  the  very  time  this  petition  against  Adair  was 
dismissed  by  the  court  below.  The  appellant  passed  no  title  to  Adair 
of  this  money  in  controversy  by  the  transfer  at  the  time  it  was  made. 
The  interest  allowed  was  erroneous  and  the  party  not  entitled  to  re- 
cover under  these  circumstances.  The  contract  was  made,  and  in  the 
absence  of  any  misrepresentation  by  the  attorney,  and  when  the  cli- 
ent knew  all  the  facts  of  the  case,  and  when  he  in  fact  obtained  all  he 
was  in  law  entitled  to  at  the  time  the  transfer  was  made,  he  has  no 
right  to  complain.    The  judgment  is  therefore  affirmed. 

Ken  Chapeze,  D.  H.  Hughes,  for  appellant, 

W.  P,  D.  Bush,  for  appellee. 
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R.  M.  Robinson's  Trustee  v.  M.  P.  Robinson. 

Married  Women—- Contracts  of  Married  Women. 

The  contract  of  a  married  woman  to  buy  land  is  void  since  she  is  not 
capable  in  law  to  make  a  valid  contract.  The  court  will  release  her 
from  such  a  pretended  contract  and  permit  her  to  recover  what  she 
has  expended  thereon. 

APPEAL  FROM  GARRARD  COURT  OF  COMMON  PL£AS. 

December  18,  1877. 

Opinion  by  Judge  Pryor  : 

It  cannot  be  maintained  in  the  present  proceeding  that  the  appel- 
lee paid  the  money  on  the  notes  executed  for  the  land  as  the  soretr 
of  Dobyns,  her  son-in-law,  or  that  the  pajrment  was  in  fact  made  for 
him. 

The  object  of  the  original  action  was  to  enforce  the  contract 
against  the  feme  covert,  for  the  reason,  as  was  alleged,  that  she  had 
made  the  purchase  jointly  with  Dobyns.  It  was  adjudged  in  an 
opinion  of  this  court,  Robinson  v.  Robinson's  Trustee,  1 1  Bush  174, 
that  the  contract  or  purchase  made  by  the  appellee  was  void.  The 
court  below  had  proceeded  by  a  judgment  to  enforce  it  as  ag^nst 
the  appellee,  and  the  only  question  presented  by  the  appeal  was  as  to 
the  liability  of  Mrs.  Robinson  upon  her  obligation  to  pay,  and  upon 
a  reversal  being  had  and  the  contract  declared  void,  the  result  was 
easily  ascertained  by  the  court  below  on  the  return  of  the  cause. 
She  had  asked  in  the  original  petition  to  have  the  money  paid  by  her 
refunded,  and  nothing  was  left  for  the  chancellor  to  do  but  to  order 
its  repayment. 

There  never  was  any  legal  or  moral  obligation  on  Mrs.  RobinsoD 
to  pay  the  debt.  It  is  not  analagous  to  a  pa3mient  after  the  ninniiig 
of  the  statute  of  limitations  by  either  the  obligee  or  surety.  Bodi 
are  under  a  legal  obligation  to  pay,  that  is,  the  note  of  the  partv  or 
the  surety  evidences  a  legal  liability  and  one  that  will  be  enforced 
unless  the  plea  of  the  statute  of  limitations  is  interposed.  Not  so 
with  a  feme  court,  as  to  her  the  legal  liability  never  existed,  and  a 
judgment  attempting  to  fix  upon  her  a  legal  impossibility*  like  ber 
contract,  is  absolutely  void.  It  was  further  adjudged  in  that  former 
opinion  that  the  payment  of  the  money  was  not  a  ratification  of  the 
contract  so  as  to  bind  the  feme  covert. 

She  has  paid  this  money  without  any  consideration  upon  a  sup- 
posed liability  that  never  existed.    It  is  not  pretended  by  the  plead- 
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ings  or  proof  that  she  paid  it  for  Dobyns ;  but  on  the  contrary  she 
was  proceeded  against  as  if  she  was  a  feme  sole  and  a  joint  pur- 
chaser with  Dobyns.  The  cross-petition  of  the  appellant  sets  forth 
no  new  matter,  and  we  find  nothing  in  it  that  required  a  response  by 
the  appellee.  The  result  of  this  litigation  may  work  a  hardship  on 
creditors,  still  it  is  all  to  be  traced  to  a  sale  of  this  land  to  one  who 
was  incapable  in  law  of  making  any  valid  contract,  and  while  those 
who  took  her  bond  may  have  had  no  right  to  doubt  her  willingness 
to  pay,  there  was  no  alternative  but  to  release  her  from  an  obligation 
that  was  invalid  so  far  as  she  was  concerned  from  the  beginning,  and 
upon  the  contract  being  declared  void  the  trustee  must  out  of  the 
trust  fund  refund  the  money  paid  by  her. 

The  judgment  below  is  affirmed. 

G.  W.  Dunlap,  B.  M.  Burdett,  for  appellant. 

M.  Walton,  H.  T.  Noel,  for  appellee. 


John  S.  Moore  v.  Commonwealth. 

Criminal  Law^-Sell-Defense. 

Where  an  altercation  takes  place  on  defendant's  premises,  the  de- 
fendant had  the  right  to  require  the  deceased  to  leave  the  premises, 
and  on  his  refusal,  to  use  such  means  as  were  necessary  to  make  him 
leave,  and  if  the  deceased  assaulted  the  defendant  with  a  deadly 
weapon,  or  for  the  purpose  of  taking  his  life  or  inflicting  great  bodily 
harm,  the  defendant  had  a  right  to  defend  himself,  and  for  this  pur- 
pose to  use  such  force  as  was  necessary,  or  apparent  to  him  to  be 
necessary,  to  avoid  the  danger,  and  if  in  so  doing  he  killed  his  adver- 
sary it  is  self-defense. 

APPEAL  FROM  OHIO  CRIMINAL  COURT. 

December  19,  1877. 

Opinion  by  Judge  Pryor: 

The  objections  to  the  several  instructions,  and  particularly  those 
defining  murder  and  manslaughter,  arise  from  the  failure  of  the 
court  to  insert  the  words  "reasonable  doubt."  The  jury  is  told  in  a 
subsequent  instruction  that  if  they  have  a  reasonable  doubt  as  to  the 
degree  of  the  offense  they  must  find  the  defendant  guilty  of  man- 
slaughter, and  in  still  another  instruction  that  if  they  have  a  reason- 
able doubt  as  to  his  guilt  they  must  acquit.  The  instructions  are  nu- 
merous, and  while  the  question  of  reasonable  doubts  has  been  pre- 
sented by  instruction  9,  it  should  have  been  embraced  in  the  leading 
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instructions,  by  which  the  jury  is  told  what  facts  must  be  shown  in 
order  to  constitute  the  offense  with  which  the  accused  is  charged. 

The  5th  instruction  and  others  given  assume  that  the  accused  shot 
the  deceased.    This  fact  should  have  been  left  to  the  jury.    The  in- 
structions based  upon  self-defense  and  apparent  necessity  are  mis- 
leading in  this ;  it  is  conceded  that  the  deceased  was  on  the  premises 
of  the  accused  at  the  time  the  shooting  is  allied  to  have  taken  place. 
The  theory  of  the  defense  is  that  the  accused  and  his  family  were 
abused  by  the  deceased  and  that  the  deceased  was  approaching  the 
accused  with  a  knife  in  his  hand  at  the  time  the  gun  was  fired.   If 
the  altercation  took  place  on  the  premises  of  the  accused,  and  of  this 
there  can  be  no  question,  the  accused  had  the  right  to  require  the 
deceased  to  leave  the  premises  whether  the  purpose  of  the  deceased 
was  to  commit  a  crime  or  riot,  and  on  his  refusal,  to  use  such  means 
as  were  necessary,  and  no  more,  to  make  him  leave ;  and  if  the  de- 
ceased assaulted  the  accused  with  a  deadly  weapon,  or  for  the  pur- 
pose of  taking  his  life  or  inflicting  great  bodily  harm,  the  accused 
had  a  right  to  defend  himself,  and  for  this  purpose  to  use  such  force 
as  was  necessary,  or  aj^rently  necessary,  to  avoid  the  danger.   If 
such  assault  was  made  on  his  own  premises  he  was  not  compelled  to 
retreat,  but  had  the  right  to  expel  his  adversary  from  there,  using  no 
more  force  than  was  necessary  or  seemed  to  him  to  be  necessary  at 
the  time,  and  if  in  so  doing  he  killed  his  adversary  it  is  self-defense. 
The  right  to  presume  ended  as  soon  as  the  accused  had  reasonabk 
grounds  to  believe  that  the  danger  was  no  longer  impending. 

Instructions  9  and  6  should  not  have  been  given,  and  the  other  in- 
structions modified  so  as  to  remove  the  objections  pointed  out  The 
4th,  9th,  6th,  7th  and  8th  instructions  asked  by  counsel  for  the  ac- 
cused should  have  been  given.  The  judgment  below  is  reversed  and 
cause  remanded  with  directions  to  award  a  new  trial  and  for  further 
proceedings  consistent  with  this  opinion. 

Walker  &  Hubbard,  for  appellant.    Moss,  for  appellee. 


C.  P.  Waddell  v.  Commonwealth. 

Criminal  Law— Evidence. 

Where  the  only  testimony  against  a  defendant  is  an  alleged  confes- 
sion made  to  an  accomplice  the  evidence  is  very  unsatisfactory,  and  ttt 
court  should  have  instructed  the  jury  to  find  for  the  defendant 

APPEAL  FROM  WARREN  COURT  OF  COMMON  PLEAS. 

December  19,  1877. 
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Opinion  by  Judge  Pryor  : 

The  testimony  of  the  principal  witness  for  the  commonwealth 
comes  in  such  a  questionable  shape  as  to  give  to  it  but  little  weight, 
and  when  she  is  made  an  accomplice  by  her  own  statements  we  find 
no  such  corroborating  evidence  as  authorized  the  conviction.  This 
witness  furnished  the  veil  for  hiding  the  face  of  the  accused  when  on 
his  journey  to  commit  the  offense,  and  after  his  return  obtained  a 
part  of  the  money.  This  debased  woman  furnishes  by  a  statement 
alone  the  existence  of  facts  that  tend  to  corroborate  the  truth  of  the 
confession,  that  is,  "that  she  obtained  a  part  of  the  money  and  had 
certain  bills  changed,"  and  then  it  was  proven  that  certain  bills  were 
changed  for  the  witness.  There  is  nothing  showing  that  these  were 
the  bills  belonging  to  Phelps,  or  that  the  witness  obtained  the  money 
from  the  accused,  except  her  own  statements. 

Two  parties  have  already  been  convicted  for  the  same  oflfense,  and 
while  this  affords  no  reason  for  refusing  to  convict  upon  proper 
proof,  it  is  evident  that  the  only  connection  this  party  has  shown  to 
have  had  in  the  commission  of  the  offense  with  those  proven  to  have 
been  guilty  is  shown  alone  by  the  voluntary  confession  the  witness 
says  was  made  to  her  by  the  accused.  There  are  no  corroborating  cir- 
cumstances warranting  the  conviction,  and  under  Sec.  242,  Crimina\ 
Code,  it  was  the  duty  of  the  court  to  give  the  peremptory  instruction. 
The  judgment  is  therefore  reversed  and  cause  remanded  with  direc- 
tions to  award  a  new  trial  and  for  further  proceedings  consistent 
with  this  opinion. 

H.  L.  Clark,  for  appellant.    Moss,  for  appellee. 


Leo  Thompson's  Adm'r  v.  W.  Bartley's  Adm'r. 

Judgment — Decedent's  Estate— Affidavit. 

No  valid  judgment  can  be  rendered  against  an  administrator  who  Is 
not  before  the  court,  and  no  Judgment  can  be  rendered  against  the  es- 
tate of  a  deceased  person  until  there  Is  an  affidavit  filed  that  the  claim 
for  which  judgment  is  sought  is  subject  to  no  just  ofT-set  and  does  not 
embrace  any  usurious  Interest. 

APPEAL  PROM   DAVIESS   CIRCUIT   COURT. 

December  19,  1877. 

Opinion  by  Judge  Elliott  : 

This  suit  was  brought  by  W.  Hartley's  administrator  against  the 
decedent's  heirs  and  creditors,  to  settle  his  estate.    At  a  sale  of  some 
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of  the  real  estate  belonging  to  this  estate  Leo  Thompson  became  the 
purchaser,  but  refused  to  execute  the  purchase  money  bonds  because, 
as  he  alleged,  the  sale  was  void,  and  having  enjoined  the  enforcem^it 
of  his  contract  of  purchase,  his  injunction  was  dissolved  and  judg- 
ment rendered  against  him  for  the  amount  of  his  bid. 

From  that  judgment  he  appealed,  and  this  court  reversed  the 
judgment  on  the  ground  that  Thompson  got  nothing  by  his  purchase. 
Thompson,  however,  shortly  after  his  purchase  was  put  in  posses- 
sion of  the  purchased  property.  In  1873  Thompson  died,  and  in 
November,  1873,  the  court  made  an  order  that  the  suit  against 
Thompson  for  the  rent  of  the  property  was  revived  by  consent 
against  his  administrator. 

Afterwards  Hartley's  administrator  died,  and  no  order  of  revivor 
had  been  served  on  Thompson's  administrator  reviving  the  action  in 
the  name  of  the  successor  of  Hartley's  administrator,  when  a  judg- 
ment was  rendered  against  Thompson's  administrator  for  over  $600. 
After  the  rendition  of  this  judgment  Thompson's  administrator  ap- 
peared and  moved  to  set  it  aside,  because,  as  he  was  not  before  the 
court,  it  was  void,  which  motion  was  sustained.  He  also  allied 
that  the  claim  against  Thompson's  estate  had  not  been  demanded  of 
him,  nor  had  any  affidavit  been  made  that  it  was  just,  due  and  un- 
paid, and  that  there  was  neither  any  just  discount  nor  oflF-set  against 
it  nor  usury  embraced  in  it. 

The  appellee  contended  that  as  the  suit  was  revived  by  consent  the 
appellant  had  waived  his  right  to  insist  on  such  an  affidavit.  The 
attempted  revivor  of  1873  was  ineffectual.  Thompson's  adminis- 
trator was  not  before  the  court  when  the  consent  order  was  made, 
and  it  therefore  cannot  be  presumed  that  he  consented ;  and  besides 
this  court  has  decided  that  a  consent  order  of  revivor  must  show,  in 
such  a  case  as  this,  that  the  personal  representative  appeared  and 
consented  to  the  order.  The  administrator  was  not  before  the  court, 
therefore,  till  he  appeared  and  objected  to  the  judgment  which  had 
been  rendered  against  him,  and  which  the  court  adjudged  to  be  void. 
After  the  appellant  did  appear  to  the  action  the  court  rendered  judg- 
ment against  him  as  the  representative  of  Thompson's  estate  without 
requiring  the  affidavit  which  appellant  had  demanded. 

This  court  has  decided  that  the  statute  is  imperative  that  no  judg- 
ment shall  be  rendered  against  the  estate  of  a  deceased  person  till 
there  is  affidavit  filed  that  the  claim  for  which  judgment  is  sought  is 
subject  to  no  just  off -set  and  does  not  embrace  any  usurious  interest 

As  the  appellee  failed  to  make  the  required  affidavit  it  was  error 
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)  render  the  judgment  appealed  from.    Wherefore  the  judgment  is 
rL'ersed  and  cause  remanded  for  further  proceedings  consistent  with 
lis  opinion. 
C   W.  Ray,  for  appellant,     W.  N.  Sweeney,  for  appellee. 


John  Stewart  v.  Commonwealth. 


*rimiiial  Law — Homicide— Indictment. 

An  indictment  is  good  which  charges  that  the  defendant  "did  will- 
f  ul]y»  feloniously,  and  of  his  own  malice  aforethought,  kill  and  murder 
Ills  mother,  Mrs.  Stewart,  by  hitting  her  with  a  rock." 


In  a  criminal  case  the  trial  court  should  withhold  instructions  upon 
matters  relating  to  the  credibility  of  witnesses  and  the  weight  of  evi- 
dence, or  the  rules  by  which  the  Jury  should  be  governed  in  passing 
upon  either. 

APPE2AL  FROM  CARTER  CRIMINAL  COURT. 

December  20,  1877. 

Opinion  by  Judge  Cofer: 

The  indictment  against  the  appellant  not  only  contained  the  tech- 
nical words  commonly  used  to  describe  the  crime  of  murder,  but  it 
also  contained  a  statement  of  the  particular  facts  necessary  to  show 
the  manner  in  which  the  crime  was  committed  and  the  means  of  its 
perpetration,  and  the  case  is  therefore  not  analogous  to  the  case  of 
lyitite  V.  Commonwealth,  9  Bush  178. 

The  statement  is  that  the  appellant  "did  wilfully,  feloniously,  and 
of  his  own  malice  aforethought,  kill  and  murder  his  mother,  Mrs. 
Stewart,  by  hitting  her  with  a  rock,"  etc.  This  is  as  sufficient  as  to 
allege,  as  is  the  common  form  where  the  homicide  is  committed  with 
a  knife,  that  the  accused  committed  the  alleged  murder  by  stabbing 
the  deceased  with  a  knife. 

Nor  was  there  any  variance  between  the  indictment  and  the  proof. 
That  the  evidence  conduced  to  prove,  or  even  if  it  conclusively 
proved,  that  appellant  threw  the  stone  at  James  and  had  no  intention 
to  strike  or  harm  his  mother,  yet  if  his  act  of  throwing  at  James  was 
unlawful  the  law  transfers  the  intent  with  which  he  threw  at  James 
to  his  mother,  and  treats  him  just  as  it  would  have  done  if  he  had 
killed  James. 

Instructions  7  and  8  were  calculated  to  prejudice  the  substantial 
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property  is  valid  and  sufficient  to  invest  in  the  purchaser  the  title  of 
the  company. 

The  suit  of  Brown  and  wife  does  not  seek  to  set  aside  the  convey- 
ance to  the  trustees,  but  merely  a  settlement  of  their  accounts,  thd: 
removal  from  office,  the  appointment  of  other  trustees,  and  to  ha\'e 
the  property  placed  in  the  hands  of  a  receiver. 

The  judgment  directing  a  sale  of  the  property,  being-  valid,  binds 
all  parties  to  the  suit  and  their  privies,  and  a  litigation  between  the 
company  and  its  stockholders  does  not  create  such  a  "lis  pendens"  as 
can  affect  the  title  of  the  purchaser  under  a  judgment  valid  against 
the  company.  Hawes  v,  Orr,  lo  Bush  431.  It  was  not  necessar}-  to 
the  validity  of  the  judgment  to  sell  the  property  that  the  creditors 
should  be  parties.  Robinson  v.  Robinson's  Trustee,  1 1  Bush  174. 

Neither  the  scrap  iron,  the  coke  nor  the  mules  and  drays,  was  em- 
braced by  the  judgment  None  of  these  things  constituted  in  any 
sense  a  part  of  the  establishment  ordered  to  be  sold,  nor  were  they 
appurtenant  to  it.  Only  such  things  as  were  attached  to  the  freehold 
or  constituted  a  part  of  the  manufacturing  establishment  were  em- 
braced by  the  judgment.  Materials  to  be  used  in  manufactures  were 
not  embraced  by  the  terms  used. 

But  we  are  of  the  opinion  that  the  commissioner  exceeded  his  au- 
thority in  imposing  conditions  mentioned  in  his  report  in  respect  to 
the  hinges  and  staples  on  the  flasks.  They  were  part  and  parcel  of 
the  establishment  ordered  to  be  sold,  and  it  was  his  duty  to  sell  as 
ordered,  or  to  await  further  orders  from  the  court. 

It  seems  to  be  tacitly  conceded  that  the  hinges  are  patented,  and 
that  the  company  had  not  obtained  a  license  to  use  them,  or  if  it  had, 
that  the  arrangement  with  the  patentee  was  not  such  that  the  pur- 
chaser would  have  the  right  to  use  the  patent  without  some  new  ar- 
rangement with  the  patentee.  But  of  this  there  is  no  legal  evidence 
whatever  in  the  record. 

The  result  of  the  commissioner's  departure  from  the  order  of  the 
court  is  that  there  is  misunderstanding  as  to  whether  the  purchasers 
had  notice  of  the  reservation  attempted  to  be  made,  and  confficting 
evidence  as  to  the  fact.  But  whether  or  not  the  purchaser  heard 
the  announcement  which  the  commissioner  made  is  not  material. 
He  had  a  right  to  regard  all  the  property  embraced  by  the  judgment 
as  embraced  by  his  purchase.  All  persons  are  presumed  to  know 
what  the  law  is,  and  therefore  to  know,  when  the  court  had  decreed 
an  entire  thing  to  be  sold,  that  the  mere  ministerial  agent  of  the 
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court  has  no  power  to  offer  the  thing  in  part,  or  subject  to  limitations 
a.nd  conditions  not  embraced  in  the  judgment. 

If  Brannin  and  Brand  knew  the  commissioner  had  imposed  the 
oonditions  reported  by  him,  there  would  be  no  injustice  in  requiring 
them  to  accept  the  property  and  pay  the  price  bid.  But  in  order  to 
do  so  the  court  must  go  into  an  inquiry  as  to  the  declarations  of  the 
commissioner,  and  whether  the  purchasers  heard  and  understood 
Him  ;  and  such  an  inquiry  would  not  only  be  embarrassing  in  many 
cases,  as  in  this,  but  it  would  open  the  door  for  the  most  vexatious 
litig^ation,  and  for  fraud  and  perjury,  which  public  policy  forbids 
should  be  opened. 

If  evidence  can  be  offered  to  show  that  less  than  is  embraced  by 
the  decree  was  offered  and  sold,  such  evidence  may  also  be  offered  to 
prove  that  the  commissioner  offered  property  not  embraced  by  the 
decree,  or  that  he  represented  that  property  was  embraced  which  in 
fact  was  not  embraced.  The  only  safe  and  consistent  rule  is  that  the 
commissioner  shall  follow  the  decree,  and  oflfer  for  sale  that  which 
the  decree  directs  to  be  sold,  and  leave  the  purchaser  and  the  court 
to  adjust  questions  like  that  the  commissioner  in  this  case  undertook 
to  control. 

The  commissioner  no  doubt  did  what  he  supposed  was  in  the  in- 
terest of  all  parties,  and  without  any  purpose  to  go  beyond  the 
sphere  of  his  duties  and  powers,  and  seems  to  have  pursued  the  ad- 
vice of  counsel ;  but  we  think  he  erred,  and  that  the  purchaser  was 
not  bound  to  regard  the  conditions  mentioned  by  the  commissioner, 
even  if  he  heard  them,  but  had  a  right  to  assume  that  he  would  get 
all  the  decree  embraced,  or  would  not  be  compelled  to  accept  any 
part  of  it. 

Judgment  reversed  and  cause  remanded  with  directions  to  set 
aside  the  sale. 

/.  R.  Hallam,  James  Pry  or,  and  A,  Duvall,  for  appellants. 
Root  &  Wright,  Benton  &  Benton,  for  appellees. 


Louisville  &  Nashville  R.  Co.  v,  Samuel  C.  Rothwell. 

Damages— Negligence— Instructionfl — ^Burden  of  Proof. 

Where  a  suit  is  prosecuted  against  a  railroad  comiMtny  for  killing  a 
horse,  the  defendant  is  liable  for  the  damages,  where  the  animal  was 
injured  or  killed  by  the  negligence  or  carelessness  of  those  in  charge 
of  the  train;  and  where  the  killing  is  admitted,  the  burden  is  on  the 
defendant  to  prove  that  the  killing  was  not  caused  by  such  negligence 
or  carelessness. 
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APPEAL  FROM  GARRARD  COURT  OF  COMMON  PLEAS. 

January  18,  1878. 

Opinion  by  Judge  Cofer  : 

Errors  numbered  i,  2,  3  and  6  are  sufficiently  explicit  and  are  in 
proper  form,  but  numbers  4,  5  and  7  are  not.  Instructions  i  and  3, 
given  by  the  court,  the  former  on  motion  by  the  appellee  and  the 
latter  by  the  court  of  its  own  motion,  are  erronneous. 

The  only  question  submitted  to  the  jury  in  No.  i  was  whether 
the  plaintiff's  mare  was  killed  by  the  defendant's  locomotive  or  can, 
and  they  were  told  that  if  they  believed  she  was  so  killed  they  should 
find  for  the  plaintiff.  They  should  have  been  told  that  the  killing 
of  the  mare  was  admitted,  and  they  should  find  for  the  plaintiff  her 
fair  value,  unless  on  all  the  evidence  they  believed  the  killing  was 
not  caused  by  the  negligence  or  carelessness  of  those  in  charge  of  the 
train,  and  that  the  burden  was  on  the  defendant  to  prove  that  the 
killing  of  the  mare  was  not  caused  by  such  negligence  or  careless- 
ness. 

In  No.  3  the  court  erroneously  undertook  to  assess  the  value  of  the 
mare  by  directing  the  jury,  in  case  they  found  for  the  plaintiff,  to 
find  the  sum  of  $125.  The  question  of  value  should  have  been  left 
to  the  jury.  No.  2,  given  for  the  defendant,  was  erroneous  and  in- 
consistent with  No.  I,  given  for  the  plaintiff,  in  that  it  cast  upon 
the  plaintiff  the  burden  of  proving  negligence  and  carelessness.  In- 
structions 5,  6  and  7,  asked  by  the  defendant,  were  properly'  refused. 
The  law  as  it  existed  at  the  time  the  cases  cited  as  sustaining  those 
instructions  were  decided  has  been  changed  by  statute. 

There  is  no  sufficient  assignment  of  errors  to  raise  the  question 
whether  the  proceedings  before  the  justice  and  by  the  appraisers 
appointed  by  him  were  legal  or  not,  or  whether  those  proceedings 
were  admissible  as  evidence;  but  as  the  case  must  be  reversed  for 
the  errors  already  indicated,  it  is  proper  that  we  should  say  that 
under  that  statute  the  notice  to  the  agent  of  a  railroad  companj 
should  give  him  a  reasonable  opportunity  to  be  present,  and  that  a 
notice  of  an  application  to  be  made  on  the  day  on  which  the  notice 
is  served  should  state  the  hour  when  the  application  will  be  made, 
and  the  place  where  it  will  be  made,  and  the  return  should  state  the 
hour  of  the  service,  that  it  may  appear  from  the  notice  and  return 
what  time  was  allowed,  and  that  the  application  was  not  made  be- 
fore the  agent  had  a  reasonable  time  in  which  to  be  present,  and 
also  that  the  proceeding  for  valuation  should  not  be  allowed  to  go 
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>  the  jury  as  evidence,  but  should  be  presented  to  the  court  after 
erdict,  when,  if  it  appears  that  the  proceedings  are  valid,  and  that 
be  amount  found  by  the  jury  is  equal  to  the  valuation,  judgment 
hould  be  rendered  as  directed  by  the  statute. 

Xhe  notice  and  all  the  proceedings  for  valuation  were  had  on  the 
ame  day,  without  designating  the  hour,  and  the  agent  could  not 
lave  known  when  the  notice  was  served,  but  that  the  valuers  had 
ilready  been  appointed,  and  as  no  place  at  which  the  application 
vould  be  made  was  designated,  the  whole  proceeding  should  be  re- 
jected as  invalid. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

G,   IV,  Dunlap,  for  appellant,    John  A.  Anderson,  for  appellee. 


J.  S.  Murphy,  et  al.,  v.  John  S.  Isaacs,  et  al. 

Sureties  on  Bond — Statute  of  Limitations. 

Under  Sec.  2,  Art  6,  Chap.  71,  Qeu,  Stat.,  sureties  on  a  bond  given 
in  the  course  of  a  Judicial  proceeding  are  discharged  from  liability, 
unless  suit  be  brought  within  seven  years  after  a  right  of  action 
accrues. 

APPEAL  FROM  LINCOLN  COURT  OP  COMMON  PLEAS. 

January  22,  1878. 

Opinion  by  Judge  Cofer: 

At  the  March  term,  1864,  of  the  Lincoln  Circuit  Court,  H.  T. 
Harris  was  appointed  special  commissioner  to  sell  certain  lands  ad- 
judged to  be  sold ;  he  was  directed  to  take  bonds  payable  to  himself, 
and  was  required  to  execute  bond  for  the  faithful  performance  of 
his  duties.  He  gave  bond  with  the  appellants  as  sureties,  conditioned 
that  he  would  well  and  truly  perform  the  duties  required  by  the 
judgment,  and  would  pay  to  the  parties  to  the  same  the  money  aris- 
ing from  the  sale.  He  sold  the  land  and  collected  the  money,  and 
failing  to  pay  to  one  of  the  parties  her  proceeds  of  the  sale,  and  she 
having  died,  the  action  was  revived  against  her  heirs,  and  her  share 
of  the  money  was  ordered  to  be  paid  to  them;  and  Harris  having 

failed  to  obey  that  order,  these  suits  were  brought  by  the  heirs 

against  him  and  his  sureties. 

The  sureties  answered,  and  alleged  that  in  March,  1865,  the  court 

directed  the  commissioner  to  collect  the  sale  bonds  and  distribute 

the  money  to  the  parties  entitled  to  receive  it,  and  that  he  did  col- 
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lect  the  whole  amount  as  early  as  September,  1865,  more  than  scree 
years  before  the  institution  of  these  suits,  and  they  pleaded  and  ^^ 
lied  upon  the  statute  of  limitations  in  bar  of  the  actions.  The  cocm 
sustained  demurrers  to  the  answers  and  rendered  judgment  against 
the  sureties,  and  from  those  judgments  these  appeals  are  prosecuted. 

Sec.  2,  Art  6,  Chap.  71,  Gen.  Stat.,  provides  that,  "The  surety  in 
any  bond  given  in  the  course  of  any  judicial  proceeding  shall  U 
discharged  from  all  liability  thereon,  unless  suit  be  brought  therex 
within  seven  years  after  the  accruing  of  the  cause  of  action."  Anc 
the  same  provision  was  contained  in  Sec.  12,  Chap.  97,  of  the  Re- 
vised Statutes,  in  force  when  the  bond  sued  on  was  given. 

The  bond  of  Harris  was  a  bond  given  in  the  course  of  a  judicai 
proceeding,  and  the  provision  of  the  statute  is  plain  and  imperative, 
and  the  answers  were  sufficient  if,  as  claimed  by  the  appellants,  the 
cause  of  action  accrued  when  the  last  of  the  money  was  collected 

Previous  to  the  collection  of  the  money  the  court  ordered  *3e 
commissioner  to  collect  and  distribute  it,  and  it  was  his  duty  under 
that  order  to  make  the  distribution  immediately  after  the  collecrion 
was  made,  and  his  failure  was  a  breach  of  his  duty  and  his  boni. 
and  those  entitled  to  the  money  had  a  cause  of  action  against  him, 
and  a  right  to  sue  on  the  bond,  and  the  statute  of  limitations  ami- 
menced  to  run  in  favor  of  the  sureties. 

It  is  alleged  in  the  answer,  and  that  allegation  must  now  be  re- 
garded as  true,  that  the  ancestor  of  the  appellees  died  in  April,  i86f. 
and,  assuming  it  also  to  be  true  that  a  part  of  the  money  was  no: 
collected  until  September,  1865,  the  cause  of  the  action  accrued  to 
the  appellees.  In  that  aspect  of  the  case  the  appellants  were  dis- 
charged from  liability  long  before  these  suits  were  commenced,  un- 
less the  appellees  were  under  some  disability,  which  does  not  appear. 

It  is  alleged  in  the  petitions  that  the  suit  under  judgment,  in  whicr 
the  land  was  sold,  was  not  revived  against  the  appellees  until  187^. 
and  that  the  court  then  made  an  order  directing  their  shares  of  the 
money  to  be  paid  over  to  them,  and  it  is  agreed  that  the  statute  cii 
not  begin  to  run  until  that  order  was  made,  nor  so  long  as  tbc  smt 
remained  in  court.  The  revivor  was  unnecessary.  The  court  hav- 
ing in  the  life  of  the  ancestor  ordered  the  money  to  be  distributee 
when  she  died  those  who  succeeded  to  her  rights  were  entitled  to 
the  money  without  any  further  order  of  the  court,  and  had  a  righ- 
to sue  for  it,  and  could  not  deprive  the  sureties  in  the  commissioner^ 
bond  of  the  benefit  of  the  statute  by  the  unnecessary  proceeding  to 
revive  the  cause. 
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Nor  does  it  matter  that  the  commissioner  was  a  trustee.  The 
statute  expressly  discharges  his  sureties  after  seven  years  from  the 
icc  ruing  of  the  cause  of  action,  and  they  are  clearly  not  trustees  in 
iny  sense. 

It  does  not  appear  what  was  the  character  of  the  suit  in  which 
the  land  was  adjudged  to  be  sold,  and  consequently  it  does  not  appear 
low  or  why  Mrs.  Givens's  share  of  the  purchase  money  passed  to 
fier  heirs  rather  than  to  her  personal  representative,  but  we  have 
assumed  that  for  some  reason  it  is  still  properly  regarded  as  real 
estate. 

In  any  aspect  of  the  case  the  answers  presented  a  defense  which 
is  prima  facie  valid.  If  any  disabilities  exist  or  have  existed  which 
defeat  or  suspend  the  running  of  the  statute,  the  appellees  should 
show  the  fact. 

Judgments  reversed  and  causes  remanded  with  directions  to  over- 
rule the  demurrers  to  the  answers. 

T.  P.  Hill,  for  appellants.     W.  H.  Miller,  far  appellees. 


Joshua  F.  Bell  v.  Thomas  H.  Bell. 

Trustees. 

TruBteeB  have  a  right  to  petition  the  chancellor  to  define  their 
powers. 

Right  of  a  Party — ^Jurisdiction. 

A  person  having  an  interest  in  property,  not  denied  by  any  one,  has 
no  right  to  come  into  a  court  of  equity  to  have  the  extent  of  his  inter- 
est in  and  power  of  the  estate  defended  by  judgment,  and  in  such  a 
case  the  court  has  no  Jurisdiction  to  enter  judgment. 

•    APPEAL  FROM  BOYLE  COURT  OF  COMMON  PLEAS. 

January  23,  1878. 

Opinion  by  Judge  Cofer  : 

The  four  children  of  Mrs.  Bell  have  divided  the  estate' devised  to 
them,  and  each  is  in  the  enjoyment  of  his  or  her  share  in  severalty. 
It  is  not  alleged  that  either  is  asserting  any  claim  to  the  share  thus 
held  by  another,  or  that  any  right,  power  or  privilege,  to  which  the 
plaintiff  below  claims  to  be  entitled  under  the  will,  is  being  infringed 
or  even  questioned  by  any  one.  The  sole  reason  for  appealing  to 
the  court  seems  to  be  to  obtain  the  court's  opinion  as  to  the  extent 
of  his  interest  in  the  land,  and  his  power  to  sell  it  and  pass  the  title. 

51 
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Trustees  have  a  right  to  ask  the  chancellor  to  define  their  powers, 
and  to  aid  and  direct  them  in  the  execution  of  the  trust,  but  ue  are 
not  aware  of  any  rule  of  equity  practice  which  entities  one  holding; 
an  individual  and  personal  interest  in  property  to  come  into  a  court 
of  equity  to  have  the  extent  of  his  interest  in  and  power  over  the 
estate  defined  by  a  judgment.  There  is  no  difference  in  this  respect 
between  an  estate  held  under  a  will  and  one  held  under  a  deed,  and  if 
the  court  has  power  in  this  case  without  even  a  suggestion  that  any 
one  is  disputing  any  right  claimed  by  the  plaintiff,  then  every  m- 
dividual  who  doubts  the  validity  of  his  own  title,  or  wishes  to  have 
it  strengthened  by  the  opinion  of  the  chancellor,  may  come  into  cccn 
for  the  purpose.  But  a  judgment  in  such  a  case  possesses  no  va;cc 
as  a  judgment,  it  binds  no  one,  and  therefore  should  not  be  rendered 

Except  in  the  case  of  trustees,  courts  of  chancery  have  no  advi?o7 
powers  or  jurisdiction.  They  can  only  act  upon  conflicting  claims 
and  interests,  when  presented  between  conflicting  claimants,  and 
cannot  give  to  individuals  aid  or  advice  iii  respect  to  their  personal 
interests  and  affairs.  The  questions  passed  upon  by  the  court  be- 
low may  never  arise,  and  until  they  do  the  plaintiff  below  must  act 
upon  the  advice  of  his  counsel.  If  a  sale  of  the  land  is  desired,  anJ 
it  is  necessary,  in  order  to  obtain  a  purchaser  who  will  buy  it  at  a 
fair  price,  to  have  the  title  assured  by  a  judgment  of  the  chanceKor. 
a  suit  may  be  brought  to  sell  it,  and  all  persons  who,  under  any  pos- 
sible construction  of  the  will,  may  in  any  contingency  become  in- 
terested in  it,  being  made  parties,  such  a  judgment  could  no  donbl 
be  had.  But  on  the  record  as  it  now  stands,  there  are  no  issues, 
and  the  judgment  would  not  conclude  the  questions  passed  upon  b> 
the  court. 

Judgment  reversed,  and  case  remanded  with  directions  to  dismiss 
the  petition. 

John  Cowan,  for  appellant     Vanivinkle  &  Rodes,  for  appelUe. 


Charles  E.  Price,  Trustee,  v.  R.  E.  Duncan. 

Taxation — School  Tmsteea— Power  to  Build  School  Building. 

Where  the  question  of  taxing  a  school  district  was  submitted  to 
the  voters  and  they  decided  in  favor  of  a  tax  to  build  a  schooIhoiM. 
and  the  trustees  employ  a  person  to  build  it  and  execute  notes  to  bin 
which  are  not  paid,  the  school  trustees  may  be  mandated  to  lerr 
taxes  to  pay  such  debt. 
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APPEAL  FROM  HANCOCK  CIRCUIT  COURT. 

January  24,  1878. 

Opinion  by  Judge  Elliott  : 

In  1873  the  legislature  enacted  a  law  requiring  the  trustees  of 
the  various  school  districts  in  Hancock  county,  this  state,  to  levy 
and  collect  an  ad  valorem  tax  and  poll  tax  not  to  exceed  25  cents  on 
each  $100  worth  of  property,  nor  one  dollar  on  each  white  male  resi- 
dent in  the  district.  This  fund  was  to  be  devoted  to  the  building  of 
new  school  houses,  and  repairing  and  keeping  in  comfortable  con- 
dition those  already  built,  and  also  to  enable  the  trustees  of  the 
districts  to  furnish  the  school  houses  with  proper  furniture,  fixtures, 
etc. 

By  the  8th  section  of  the  act  it  was  provided  that  before  the  tax 
authorized  by  the  act  should  be  levied  a  vote  should  be  taken  in 
each  district  on  the  first  Saturday  in  April,  1873,  or  at  any  other 
regular  election  for  trustees,  and  if  a  majority  of  the  persons  author- 
ized to  vote  should  vote  for  the  tax  it  was  to  be  levied  in  the  school 
districts  so  voting. 

According  to  the  evidence  in  this  case  the  question  of  taxing 
school  district  No.  17  was  submitted  to  the  voters  as  required  by 
the  act  referred  to,  and  was  unanimously  decided  in  the  affirmative. 
Whereupon  the  trustees  of  this  district  employed  appellee  to  build 
and  furnish  the  same  with  a  comfortable  schoolhouse,  and  the  sup- 
posed price  being  agreed  on,  they  executed  their  three  several  notes 
for  $51,  each  due  in  1875,  1876  and  1877  respectively,  and  signed 
them  as  trustees.  Appellee  sued  on  some  of  these  notes,  and  upon 
his  judgments  had  returns  of  no  property  found,  and  in  March, 
1876,  he  filed  his  petition  in  the  court  below,  setting  up  the  foregoing 
facts,  and  asked  that  appellant,  who  was  trustee  of  school  district 
No.  17,  should  be  compelled  by  mandamus  to  levy  taxes  sufficient 
to  pay  appellee  for  the  expenses  incurred  by  him  in  the  erection  of 
the  schoolhouse. 

The  evidence  shows  that  appellee  expended  $129  in  the  erection 
of  the  schoolhouse,  and  that  the  trustees  of  the  district  had  received 
the  same,  and  that  since  its  erection  it  had  been  used  as  the  school- 
house  for  that  district. 

The  court  below,  by  mandamus,  ordered  and  adjudged  that  the 
tax  authorized  by  the  act  supra  be  levied  to  the  amount  at  least  suffi- 
cient to  remunerate  appellee  for  his  outlay  in  the  erection  of  the 
schoolhouse,  which  outlay  the  court  adjudged  to  be  $129. 
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This  judgment  we  think  was  just  and  proper.  It  is  too  late  now 
to  question  the  right  of  the  injured  party  by  mandamus  to  compel 
a  city,  town,  county  or  other  corporation  to  levy  and  collect  a  tax 
which. the  law  has  authorized  it  to  levy  and  collect,  and  where  it 
has  incurred  liabilities  with  the  understanding  that  it  would  le\T 
taxes  authorized  by  law  to  pay  them.  Justices  of  Clarke  County 
Court  V.  Paris  IV.  &  K,  R,  Turnpike  Company,  ii  B.  Mon.  143: 
Kentucky  &  Louisville  Mut.  Ins,  Co.  v.  Southard,  8  B.  Mon.  634; 
Maddox  v.  Graham  &  Knox,  2  Met.  56. 

The  money  expended  by  appellee  was  in  the  erection  of  the  house, 
for  the  cost  of  which  the  legislature  had  ordered  the  citizens  of  the 
district  to  be  taxed;  and  the  propriety  of  the  enactment  was  en- 
dorsed as  required  by  a  popular  vote  of  the  district,  and  the  moncj 
expended  and  the  house  erected  at  the  solicitation  of  the  school 
trustees  of  the  district,  who  promised  in  their  official  capacity  to 
have  the  tax  levied  and  appellee  remunerated  for  his  outlay;  and 
the  refusal  of  their  successor,  the  appellant,  to  levy  the  tax  as  re- 
quired by  the  extent  of  the  debt  incurred  for  the  erection  of  the 
schoolhouse  authorized  the  proceedings  and  judgment  appealed  from, 
and  therefore  that  judgment  is  affirmed. 

Wm.  S.  Roberts,  for  appellant.    Murray  &  Powers,  for  appellee. 


William  Riley,  et  al.,  v.  Commonwealth. 

Criminal  Law — Hog-Stealing — ^Impeachment  of  Witness. 

The  defendant  In  a  criminal  case  may,  by  evidence,  show  that  a 
witness  for  the  prosecution  has  a  bad  reputation  for  truth  and  thvc- 
ity,  and  also  that  the  general  moral  character  of  such  witness  is  bad 
in  the  neighborhood  where  she  resides. 

APPEAL  FROM  GREENUP  CRIMINAL  COURT. 

January  26,  1878. 

Opinion  by  Judge  Elliott: 

By  this  appeal  William  and  Allen  Riley  seek  to  reverse  a  judg- 
ment of  the  Greenup  Criminal  Court,  by  which  they  have  been  in- 
carcerated in  the  penitentiary  of  this  .state  for  the  period  of  three 
years  each  on  an  indictment  for  hog  stealing. 

The  evidence  strongly  conduces  that  on  the  night  of  Febniax)*  i. 
1876,  the  appellants  and  one  Willis  went  to  the  farm  of  Jacob  Vick- 
ers  and  killed  one  of  his  hogs,  and  after  having  cut  its  head  and 


1878.]  McKee  V,  McKee.  805 

leg^s  off,  carried  it  to  the  father  of  the  two  Rileys,  and  there  con- 
cealed it.  Miss  Morrison  swears  that  she  was  at  old  man  Riley's 
and  heard  the  appellants  and  Willis  make  the  agreement  to  kill 
Vickers'  hog,  and  saw  them  start  from  Riley's  house  and  return  in 
the  night  with  the  hog;  and  other  witnesses  prove  their  confession 
of  g^ilt.  Indeed,  a  clearer  case  of  hog  stealing  could  not  be  easily 
made  out;  but  appellants  complain  that  the  court  erred  to  their 
prejudice  by  its  refusal  to  permit  them  to  prove  the  general  moral 
character  of  Miss  Morrison  in  the  vicinity  of  her  residence,  but  only 
permitted  them  to  prove  her  character  as  to  truth  and  veracity. 

There  can  be  no  doubt  but  that  the  court  should  have  allowed  the 
appellants  to  prove  not  only  the  character  of  Miss  Morrison  for 
truth  and  veracity,  but  also  her  general  moral  character  in  the  neigh- 
borhood of  her  residence ;  and  its  refusal  so  to  do  would  have  been 
a  reversible  error  but  for  the  fact  that  although  the  court  ruled  that 
evidence  of  the  general  moral  character  of  Miss  Morrison  was  inad- 
missible it  still  allowed  the  witness  not  only  to  prove  her  character 
for  truth  and  veracity,  but  also  her  general  moral  character,  and 
therefore  this  ruling  was  not  prejudicial  to  the  appellants. 

The  first  and  only  instruction  given  ioc  the  state,  although  not 
perhaps  as  full  as  it  should  have  been,  is  believed  to  be  the  law. 
By  it  the  jury  are  told  that  before  they  can  convict  the  prisoners 
they  must  believe  beyond  a  reasonable  doubt  that  they  took,  stole  and 
carried  away  Jacob  Vickers's  hog  as  charged  in  the  indictment  for 
which  they  were  being  tried.  The  court  gave  every  instruction  that 
was  asked  by  the  prisoners,  and  the  jury,  after  a  patient  investiga- 
tion, found  the  prisoners  guilty  and  convicted  them  to  the  state 
prison  for  three  years  each. 

We  are  of  opinion  that  the  evidence  was  ample  to  authorize  the 
conviction,  and  that  no  error  occurred  during  the  progress  of  the 
trial  prejudicial  to  the  appellants,  and  consequently  both  judgments 
are  aMrmed. 

C.  L.  Raison,  Jf,,  for  appellants.    Moss,  for  appellee. 


William  McKee  v,  Thomas  S.  McKee,  et  al. 

Account — Settlement 

Where  persons  meet  and  attempt  to  settle  an  account  between 
them  but  disagree  before  the  whole  account  is  gone  over,  and  all 
efforts  at  a  final  settlement  are  broken  off,  such  attempt  does  not 
amount  to  a  settlement  even  of  that  part  of  the  account  gone  over 
before  disagreement 
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Compromise— Efforts. 

Statements  made  by  either  party  on  propositions  of  compromise  of 
a  lawsuit  cannot  be  proven  against  those  making  them»  unless  the 
compromise  is  effected. 

APPEAL  FROM  ANDERSON  CIRCUIT  COURT. 

January  29,  1878. 

Opinion  by  Judge  Elliott  : 

The  appellees  employed  appellant  to  move  to  and  take  charge  of 
their  farm,  stock,  etc.,  as  their  agent  and  at  their  exp>ense,  which 
he  did,  as  he  says  for  several  years,  but  which  they  say  for  less  than 
two  years.  Several  years  after  the  appellant's  services  had  been  per- 
formed and  his  agency  had  terminated  he  brought  this  suit,  and  by  it 
claimed  that  appellees  were  indebted  to  him  in  the  sum  of  about 
$1,700.  The  appellees  deny  the  correctness  of  most  of  his  accounts, 
and  then  assert  that  they  long  before  the  bringing  of  his  suit  had 
made  a  settlement  with  him  and  paid  him  off. 

The  evidence  is  conflicting  as  to  whether  appellant  and  appellees 
completed  a  settlement  which  they  had  commenced  making,  and 
we  are  therefore  of  opinion  that  the  court  erred  to  appellant's  prej- 
udice in  its  refusal  to  give  the  second  instruction  asked  by  him.  The 
first  instruction  substantially  informed  the  jury  that  they  shouM 
find  in  appellant's  favor  so  much  of  his  account  as  he  had  estab- 
lished by  the  evidence  to  be  due  him,  unless  they  believed  that  there 
had  been  a  settlement  of  the  matters  sued  for,  and  in  that  event  they 
should  find  for  the  appellees.  This  instruction  would  have  been  cor- 
rect if  the  court  had  told  the  jury  to  find  for  the  appellees  if  they 
believed  there  had  been  a  settlement  of  the  matters  sued  for,  and 
tliey  further  believed  that  appellees  owed  appellant  no  balance  on 
the  settlement  thus  made  between  the  parties,  for  there  may  have 
been  a  settlement  of  the  accounts  between  the  parties  and  yet  the 
appellees  owe  a  large  balance  on  the  settlement.  The  fact  that  the 
parties  had  settled  should  not  bar  the  appellant's  action  unless  there 
was  nothing  due  him  by  reason  of  the  settlement. 

But  we  are  of  opinion  that  the  second  instruction  asked  by  appel- 
lant should  not  have  been  refused,  which  was  as  follows :  "If  frwn 
the  evidence  the  jury  believe  that  plaintiff  and  defendants  met  to- 
gether to  settle  their  accounts,  and  proceeded  therein  until  they  dis- 
agreed about  some  item  thereof,  and  then  broke  up  and  did  not  com- 
plete it,  such  attempt  does  not  amount  to  a  settlement." 

In  other  words,  the  court  had  told  the  jury  that  if  they  bdieved 
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rom  the  evidence  that  appellant  and  appellees  had  made  a  settle- 
nent  of  the  matters  in  dispute  between  them  they  should  find  for 
he  appellees,  and  this  last  instruction  only  told  them  that  if  they 
»hould  believe  that  the  parties  had  not  settled  their  accounts  then 
:hey  should  find  according  to  the  proof  of  indebtedness  at  the  time 
:>i  the  trial. 

It  is  a  very  old  rule  of  law  that  statements  made  by  either  party 
on  propositions  of  compromise  of  a  law-suit  can  not  be  proved 
ag^ainst  him  unless  the  compromise  is  effected,  because  he  may  have 
and  is  presumed  to  have  made  the  admission  in  the  hope  of  having 
an  amicable  settlement  of  the  impending  controversy,  and  any  other 
rule  would  tend  to  discourage  compromises  of  controversies  which 
are  favored  instead  of  discouraged  by  the  law. 

# 

For  these  reasons  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Hanks  &  Willis,  P.  B.  Thompson,  Jr.,  T.  C.  Bell,  for  appellant. 
Felix  &  Thompson,  for  appellees. 


David  H.  Cowj\n  v,  Kate  S.  Cowan. 

Husband  and  Wife — ^Mistake  in  Conveyance  of  Wife's  Real  Estate* 

Where  in  the  settlement  of  an  estate  real  estate  belonging  to  the 
wife  and  allotted  to  her  was  without  her  knowledge  or  consent  con- 
veyed by  the  trustee  to  herself  and  husband,  and  the  wife  ascertains 
this  fact  only  after  several  years  and  after  her  separation  from  her 
husband,  a  court  of  equity  at  the  suit  of  the  wife  will  reform  the  deed 
and  deprive  the  husband  of  all  interest  in  the  property. 


Divorce— Residence  of  Wife. 

As  a  general  rule  the  domicile  of  the  husband  is  the  domicile  of  the 
wife;  but  when  the  husband  so  mistreats  the  wife  that  she  is  entitled 
to  be  divorced  from  him,  she  has  the  right  to  abandon  him  and  find 
a  domicile  of  her  own,  and  she  may  secure  a  divorce  in  the  court 
having  Jurisdiction  where  her  new  residence  is  established. 

APPEAL   FROM    DAVIESS    CIRCUIT   COURT. 

January  30,  1878. 

Opinion  by  Judge  Pryor  : 

It  is  evident  from  the  proof  in  this  case  that  the  appellee,  at  the 
time  the  conveyance  was  made  to  herself  and  husband  by  her  two 
brothers,  was  in  ignorance  as  to  the  character  and  effect  of  the  deed, 
and  never  discovered  the  manner  of  its  execution  until  it  became 
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necessary  for  her  or  her  attorney  to  investigate  the  title.  The  neces- 
sity for  an  inquiry  as  to  the  title  originated  from  the  domestic 
troubles  between  herself  and  husband,  as  until  that  time  she  had 
the  right  to  confide  in  her  husband,  and  also  to  believe  that  she  w^s 
in  fact  the  real  owner  of  the  property.  It  was  her  land,  and  her  hus- 
band had  no  interest  in  it  except  such  as  existed  by  reason  of  the 
marital  relation,  and  there  was  no  reason  assigned  by  her  two  brodi- 
ers  or  her  husband  for  executing  a  joint  conveyance,  and  certainly 
no  law  authorizing  such  a  disposition  of  the  appellee*s  estate. 

There  is  nothing  in  this  record  showing  that  she  had  authorizec 
either  of  the  parties  to  make  such  a  conveyance,  or  that  she  was  ap- 
prised of  the  fact,  until  after  the  separation,  that  such  a  conveyance 
had  been  made,  and  if  her  knowledge  of  the  mere  existence  of  the 
deed  had  been  proven  we  can  not  well  see  how  one  laboring  under 
the  disability  of  coverture  could,  in  a  controversy  with  the  husband, 
be  defeated  in  the  attempt  to  recover  her  property  that  the  husband 
had  obtained  without  right  by  his  interposing  the  plea  of  the  statute 
of  limitations.  The  statute  in  such  a  case  could  not  run  against  the 
wife,  and  the  fact  that  the  brothers  were  acting  for  her  and  made 
the  deed  divesting  her  of  one-half  of  her  estate  can  not  be  held  to 
imply  any  consent  on  her  part  or  to  vest  them  with  the  power  to 
execute  any  such  conveyance.  The  deed  recites  the  fact  that  the 
land  was  allotted  to  the  appellee,  and  the  writing  of  the  husband  a5 
a  grantee,  as  between  himself  and  wife,  gave  him  no  greater  inter- 
est than  he  would  have  had  if  his  name  had  been  omitted. 

While  the  brothers  might  be  estopped  to  claim  the  land  as  the 
heirs  or  next  of  kin  to  the  appellee  for  the  reason  that  they  executed 
the  deed,  the  appellee  is  not  estopped  or  divested  of  title,  because 
she  conferred  upon  them  no  power  to  make  it.  It  was  no  doubt 
thought  that  the  name  of  the  husband  must  be  used  in  order  to 
secure  the  title  to  the  wife,  but  whatever  may  have  been  the  object 
in  view  they  had  no  right  to  convey  the  wife's  land  without  her 
consent. 

The  petition  alleges  a  mistake  in  the  execution  of  the  deed  and 
the  absence  of  knowledge  on  the  part  of  the  appellee  as  to  its  coo- 
tents,  and  conceded  the  petition  to  be  defective  by  reason  of  the 
alternative  allegation  that  it  was  executed  by  mistake  or  negligence, 
yet  it  is  cured  by  the  answer  that  places  directly  in  issue  the  feet 
that  it  was  executed  by  mistake.  That  the  husband  may  sue  the 
wife,  or  the  wife  the  husband,  cannot  be  questioned.  The  &)de 
expressly  authorizes  it,  and  we  see  nothing  in  this  suggestion  of 
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counsel.  The  court  below,  upon  the  evidence  offered,  acted  properly 
in  reforming  the  deed  and  vesting  the  appellee  with  title.  It  is 
maintained,  however,  by  counsel,  that  the  judgment  is  nevertheless 
erroneous,  as  it  proceeds  to  deprive  the  husband  of  all  interest  in 
the  property  by  reason  of  the  divorce  obtained  by  the  appellee  in 
the  state  of  Michigan.  This  judgment  of  divorce  is  attacked  for 
the  want  of  jurisdiction  on  the  part  of  the  Michigan  court  to  ren- 
der it ;  and  if,  as  is  insisted  by  counsel  for  appellants,  it  was  neces- 
sary to  allege  that  the  court  had  jurisdiction  when  the  divorce  is 
merely  incidental  to  the  religious  act,  this  defect  is  cured  also  by 
the  allegation  in  the  answer  that  the  court  had  no  jurisdiction. 

The  record  of  a  court  in  Michigan  having  jurisdiction  to  render 
jtidgments  of  divorce  is  made  part  of  this  record,  and  from  that 
record  it  appears  that  the  wife  had  been  domiciled  and  a  resident  of 
Michigan  for  more  than  a  year  prior  to  the  rendition  of  the  judg- 
ment. The  causes  for  the  divorce,  if  proven,  could  have  authorized 
such  judgment  in  this  state,  and  the  presumption  is  that  it  was 
cause  of  divorce  in  the  state  where  it  was  granted,  whether  the  cause 
of  divorce  originated  in  this  state  or  in  the  state  of  Michigan.  The 
authenticity  of  the  Michigan  cause  is  not  controverted  by  the  an- 
swer, and  the  jurisdiction  of  the  court  rendering  it  is  assailed  alone 
for  the  reason  that  the  wife  (appellee)  left  the  residence  of  her 
husband  in  Kentucky,  and  went  to  the  state  of  Michigan  for  the 
purpose  of  obtaining  the  divorce  and  without  any  intention  of  mak- 
ing it  her  home,  and  so  it  was  not  her  domicile  and  residence  when 
the  judgment  was  rendered.  If  such  are  the  facts,  we  must  con- 
cur with  coimsel  in  the  conclusion  that  the  judgment  of  divorce  is 
void. 

The  recognized  doctrine  of  nearly  all  of  the  American  courts  is 
that  a  foreign  judgment  is  prima  facie  evidence,  and  may  be  im- 
peached for  fraud,  or  disregarded  when  it  appears  the  court  had 
no  jurisdiction  over  the  subject  matter  and  the  parties  interested. 
Where  the  jurisdiction  is  conceded  and  no  fraud  alleged  or  shown, 
the  judgment  should  be  held  conclusive  between  the  parties.  Such 
seems  to  be  the  general  rule  on  the  subject.  Story  on  Conflict  of 
Laws,  508.  In  the  case  before  us  the  wife  left  the  home  of  the  hus- 
band for  alleged  causes  that,  if  established,  justified  her  action  and 
entitled  her  to  the  relief  given  by  the  judgment  of  the  Michigan 
court. 

It  has  been  determined  by  a  court  of  competent  jurisdiction  that 
the  facts  relied  on  by  the  appellee  in  her  petition  for  divorce  had  been 
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established,  and  the  only  question  that  has  been  or  can  be  made  to 
the  jurisdiction  of  the  court  is  that  the  wife,  at  the  time  she  obtained 
the  divorce,  was  not  domiciled  in  the  state  of  Michigan.  The  gen- 
eral rule  is  that  the  domicile  and  residence  of  the  husband  is  the 
domicile  and  residence  of  the  wife ;  but  when  the  husband  so  mis- 
treats the  wife  as  to  entitle  her  to  have  the  marriage  relation  dis- 
solved, she  has  the  right  to  abandon  him  and  find  a  domicile  of  her 
own.  These  facts  she  must  establish  in  order  to  proceed  against  her 
husband  for  the  purpose  of  annulling  the  marriage  contract  It  ap- 
pears from  the  record  in  this  case  that  she  lived  in  the  state  of 
Michigan  certainly  more  than  one  year  prior  to  the  judgment,  ani 
soon  after  left  for  Europe,  where  she  remained  for  several  years, 
and  then  returned  to  Kentucky.  The  judgment  proceeds  upon  the 
idea  that  she  was  a  citizen  in  good  faith,  and  there  is  no  proof  in 
the  record  authorizing  the  court  to  say  that  the  state  of  Kentuck}. 
where  the  husband  lived  and  where  the  parties  were  married,  was 
the  real  domicile  of  the  wife,  and  that  she  went  to  Michigan  for  no 
other  purpose  than  to  obtain  the  divorce  in  fraud  of  the  law  of  this 
state.  The  record  of  the  divorce  case  refutes  this  idea  and  di<i 
not  authorize  the  presumption  of  any  fraudulent  intention  on  the  pan 
of  the  appellee.  Being  domiciled  in  Michigan,  with  the  right  tc 
create  a  domicile  of  her  own,  the  courts  of  that  state  had  jurisdic- 
tion of  the  subject  matter,  that  is,  the  status  and  person  of  the  vik 
and  had  complete  jurisdiction  to  redress  her  wrongs  by  giving  6c 
relief  asked.    Bishop  on  Marriage  and  Divorce,  p.  736. 

This  view  of  the  question  presented  is  not  in  conflict  with  the 
case  of  Maguire  v.  Maguire,  7  Dana  181.  The  doctrine  there  an- 
nounced in  discussing  the  principal  question  is,  that  where  one  Icavts 
his  domicile  for  the  purpose  of  obtaining  a  divorce,  and  immediatelv 
upon  reaching  the  jurisdiction  sought  institutes  proceedings  for  that 
purpose,  a  divorce  under  such  circumstances  could  be  held  invalid 
by  the  courts  of  the  real  domicile  of  the  party.  Such  is  the  genera. 
comment  of  authority  on  this  point,  and  the  question  arising  in  such 
cases  is :  Did  the  court  granting  the  divorce  rightfully  assume  jans- 
diction  ?  This  must  depend  upon  the  facts  of  the  particular  case. 
and  where  there  is  nothing  but  the  record  regarding  the  judgment 
and  the  jurisdiction  is  admitted  to  render  the  judgment  in  the  court 
the  fact  that  the  party  was  domiciled  within  the  state  or  count}-  ap- 
pearing in  the  record  showing  that  the  party  was  so  domiciled,  m 
the  absence  of  any  proof  to  the  contrary,  must  be  held  conclusive 
between  the  parties.     This  court  cannot  say  that  the  appellee  w^' 
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mly  temporarily  residing  within  the  state  of  Michigan,  but  must 
Lssume  that  the  record  speaks  the  truth,  and  that  she  had  an  actual 
K>ixa  fide  domicile  within  that  state,  and  being  a  bona  fide  citizen 
he  remedy  for  proceeding  in  such  a  case  by  the  courts  of  that  state 
nust  be  regarded  as  binding,  and  the  citations  by  publication  or 
vsLiving  order  must  be  deemed  a  sufficient  summons.  Bishop  on 
Vlarriage  and  Divorce,  p.  733. 

The  judgment  below  is  therefore  affirmed. 

Riley,  Jolly  &  Walker,  for  appellant. 

W.  IV.  Sweeny,  for  appellee. 


Alfred  Stephens  v.  J.  J.  Cornelison. 

Bankruptcy — New  Promise. 

A  debt  from  which  a  bankrupt  has  been  released  by  his  discharge 
in  bankruptcy  Is  a  sufficient  consideration  upon  which  to  base  a  new 
promise. 

Homestead. 

The  failure  to  claim  a  homestead.  In  a  creditor's  suit  to  sell  the 
debtor's  land  that  Includes  It,  does  not  amount  to  a  waiver  of  the 
debtor's  right  to  sue  for  and  recover  the  land. 

APPEAL  PROM  MONTGOMERY  CIRCUIT  COURT. 

January  31,  1878. 

Opinion  by  Judge  Elliott  : 

Appellant  became  indebted  to  P.  A.  Howard  in  the  sum  of  about 
$300.  This  debt  was  incurred  in  1861  or  1862.  Afterward  appel- 
lant filed  his  petition  in  bankruptcy  and  was  adjudged  a  bankrupt. 
But  on  the  24th  of  October,  1873,  he  executed  his  note  to  Howard 
for  $307.80,  being  the  same  debt  for  the  payment  of  which  he  had 
been  discharged  by  the  United  States  Bankrupt  Court.  To  secure 
the  $307.80  he  executed  a  mortgage  on  the  place  on  which  he  then 
resided.  Howard  sold  his  note  to  the  appellee,  who  by  a  suit  in 
equity  enforced  the  mortgage  by  a  sale  of  the  realty  in  payment 
thereof. 

After  the  land  had  been  sold,  and  when  the  report  of  sale  was  re- 
ported, the  appellant  filed  exceptions  thereto.  His  principal  excep- 
tion was  that  the  court's  commissioner  had  sold  the  entire  tract  of 
land  without  setting  apart  to  him  a  homestead,  although  he  was  a 
housekeeper  with  a  family  and  resided  on  the  land.    The  appellee 
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contended  that  appellant  had  waived  his  statutory  right  to  a  hooK- 
stead  by  failing  to  insist  on  it  before  the  judgment  of  sale. 

This  court,  in  the  case  of  Wing  v.  Hayden,  lo  Bush  276,  has  de- 
cided that  the  failure  to  claim  a  homestead  in  a  creditor's  suit  to 
sell  the  debtor^s  land  does  not  amount  to  a  waiver  of  the  debtor's 
right  to  sue  for  and  recover  the  land.  The  mortgage  in  this  case 
did  not  convey  the  homestead  privilege  by  reason  of  the  failure  oi 
the  appellant's  wife  to  join  in  the  execution  and  acknowledgment  of 
the  same;  and  as  the  homestead  privilege  was  never  conveyed,  a 
judgment  to  sell  the  mortgaged  property  did  not  embrace  it  cr 
authorize  its  sale,  and  the  purchaser  bought  subject  to  the  right 
of  the  debtor  to  claim  it. 

It  is,  however,  said  that  the  debt  secured  by  the  mortgage  existed 
prior  to  the  first  of  June,  1866,  and  that  therefore  appellant's  home- 
stead is  not  exempt  from  its  payment.     It  is  true  appellant  owed 
Howard  about  the  amount  of  the  mortgage  debt  in   1862,  but  he 
was  discharged  from  that  debt  by  the  judgment  of  the  bankrupt  cxjart 
in  his  favor,  and  in  1873  ^^  executed  the  note  sued  on.     It  is  true 
where  the  debtor  owes  the  creditor  before  the  first  of  June   1866, 
and  instead  of  paying  him  merely  renewed  the  evidence  of  indebted- 
ness, the  homestead  has  been  adjudged  liable  for  the  claim  because 
the  creditor  had  a  subsisting  cause  of  action  before  the  passage  of 
the  Homestead  law,  which  had  not  been  discharged  either  by  the 
act  of  the  party  or  judgment  of  a  court,  and  therefore  the  liabilitj 
was  continuous  from  a  time  anterior  to  the  time  the  homestead  ex- 
emption took  effect.    But  in  this  case  appellant  had  owed  Howard 
before  June  i,  1866,  but  had  afterward  been,  by  a  judgement  of  a 
court,  discharged  frc«n  the  payment  of  the  debt,  and  therefore  he  did 
not  become  liable  for  the  claim  sued  on  till  the  execution  of  the  ncac 
and  mortgage  sued  on. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  fa- 
further  proceedings  consistent  with  this  opinion. 

W.  H.  Holt,  G.  IV.  Trumbo,  for  appellant, 

Apperson  &  Reid,  for  appellee. 


M.  E.  Jett  v.  J.  W.  South,  et  al. 

Partnership— Statements  of  Partner — Evidence. 

A  member  of  a  partnership  is  presumed,  in  the  absence  of  eridesee 
to  the  contrary,  to  have  known  what  agreement  was  made  betvees 
the  firm  and  another,  and  any  declaration  or  admission  made  by  such 
member  after  the  agreement  was  made  is  competent  evidence  agatnit 
the  firm. 
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nplied  Admissions. 

Acquiescence  in  tlie  statements  of  otliers,  to  liave  tlie  effect  of  an 
implied  admission  of  the  truth  of  such  statements,  must  be  not  only 
audi  as  afford  him  an  opportunity  to  act  or  to  speak,  but  such  as 
would  naturally  call  for  some  action  or  reply  from  men  similarly 
situated. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

January  81,  1878. 

Opinion  by  Judge  Cofer  : 

The  real  question  at  issue  between  the  parties  was  whether  the 
cricks  were  delivered  under  the  agreement  testified  to  by  Lyon,  or 
inder  that  sworn  to  by  Brawner  and  appellant. 

South,  being  a  member  of  the  firm,  must  be  presumed,  in  the  ab- 
jence  of  evidence  to  the  contrary,  to  have  known  what  agreement 
vas  made  between  the  appellant  and  Lyon,  and  any  declaration  or 
idmission  made  by  him  after  the  agreement  was  made  would  be 
x>iiipetent  evidence  against  the  firm.  The  only  direct  evidence  as 
to  the  agreement  between  the  appellant  and  Lyon  was  their  con- 
flicting statements,  which,  assuming  them  to  be  equally  credible, 
left  the  evidence  on  that  point  in  equipoise. 

It  was  therefore  important  that  the  appellant  should  strengthen 
his  testimony  on  that  point,  and  in  order  to  do  so  he  offered  the  evi- 
dence of  Brawner  and  Ellis  to  prove  what  took  place  on  the  trial 
before  the  police  court,  and  that  evidence,  if  it  had  any  tendency  to 
sustain  appellant's  theory  of  the  case,  was  important,  and,  if  compe- 
tent, the  judgment  must  be  reversed  for  error  in  rejecting  it. 

It  was  proposed  to  prove  by  Ellis  that  he  served  on  a  jury  im- 
panelled to  try  J.  W.  South,  lessee  and  keeper  of  the  penitentiary, 
for  working  convicts  inside  the  prison  walls ;  that  in  South's  presence 
his  defense  was  stated  to  be  that  the  bricks  then  recently  furnished 
at  the  Christian  church  from  kilns  burned  by  him  were  loaned  to 
Brawner.  By  Brawner  it  was  offered  to  be  proved  that  he  was  a 
witness  for  South  on  that  trial,  and  that  he  testified  in  South's  pres- 
ence that  the  bricks  were  loaned  to  him. 

The  offer  was  not  to  prove  anything  that  South  said,  and  the  evi- 
dence could  only  have  been  admissible  upon  one  of  two  grounds, 
viz:  I.  That  South,  being  present  and  hearing  these  statements, 
should  have  corrected  them  if  they  were  untrue,  and  not  having 
done  so,  he  is  to  be  taken  to  have  acquiesced  in  them,  and  thereby 
impliedly  admitted  them  to  be  true ;  or,  2.  That  the  statement  of  his 
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defense  was  by  him  procured  to  be  made,  and  is  therefore  equivalent 
to  a  statement  made  by  him,  and  the  testimony  of  Brawner  was 
given  at  his  instance,  and  he  is  therefore  to  be  taken  to  have  ad- 
mitted it  to  be  true. 

Acquiescense  in  the  statements  of  others,  to  have  the  effect  of  ao 
implied  admission  of  the  truth  of  such  statements,  must  exhibit  sonie 
act  of  the  mind,  and  amount  to  voluntary  demeanor  or  conduct  of 
the  party.  And  whether  it  is  acquiescence  in  the  conduct  or  in  tut 
language  of  others,  it  must  plaintly  appear  that  such  conduct  was 
fully  known  or  the  languagie  fully  understood  by  the  party,  before 
any  inference  can  be  drawn  from  his  passiveness  or  silence.  The 
circumstances,  too,  must  be  not  only  such  as  afford  him  an  opwr- 
tunity  to  act  or  to  speak,  but  such  also  as  would  properly  and  nat- 
urally call  for  some  action  or  reply  from  men  similarly  situated.  : 
Greenleaf  on  Evidence,  196;  i  Taylor  on  Evidence,  738. 

The  statements  offered  to  be  proved  were  made  in  the  presence  of 
the  police  court,  in  the  course  of  a  judicial  proceeding,  and  Sonth 
had  no  right  to  reply  to  or  contradict  them,  and  no  inference  preju- 
dicial to  him  or  to  the  firm  of  which  he  was  a  member  can  be  drawn 
from  his  silence,  and  those  statements  were  clearlv  not  admissible  c* 
the  ground  of  implied  admission  by  acquiescence. 

It  does  not  appear  by  whom  the  defense  of  Soutli  was  stated.  Tie 
bill  of  exceptions  shows  that  it  was  not  made  by  South.  It  may  have 
been  made  by  the  police  judge  or  by  the  prosecuting  attorney.  That 
statement  was  for  that  reason,  if  for  no  other,  inadmissible  as  evi- 
dence in  this  case. 

If  it  had  appeared  to  have  been  made  by  South 's  counsel,  the  stroi^ 
intimation  in  the  authorities  is  that  it  would  not  have  been  adiniv 
sible.     I  Taylor  on  Evidence,  709. 

The  statement  of  the  grounds  of  South's  defense  being  inadmissi- 
ble, the  proffered  evidence  as  to  what  was  testified  to  by  Bra^iicr 
must  also  be  held  incompetent.  For  if  it  be  conceded  that  one  who 
introduces  a  witness  and  procures  him  to  swear  to  a  fact  will  be 
estopped  to  deny  the  truth  of  the  statement  he  has  caused  to  be  made, 
still,  as  we  do  not  know  what  the  issue  was  on  that  trial,  we  cairaot 
say  that  South  procured  the  statement  of  Brawner  to  be  made.  It 
will  not  do  to  say  that  party  is  bound  by  every  statement  made  by  a 
witness  introduced  by  him.  Such  is  not  the  rule,  even  in  the  case  in 
which  the  witness  testifies ;  but  the  party  introducing  him  may  proTC 
the  fact  to  be  exactly  the  opposite  of  what  a  witness  introduced  by 
him  has  stated  it  to  be ;  and  the  fact  that  he  introduced  the  witne?? 
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has  never  been  supposed  to  be  any  evidence  of  an  admission  that  the 
fact  vras  as  the  witness  stated  it. 

It  is  true  that  it  was  not  for  the  circuit  court,  and  is  not  for  this 
court,  to  say  whether  the  statement  made  by  Brawner  in  the  police 
court  was  true  or  false.  All  either  court  has  a  right  to  consider  is 
whether  the  fact  that  Brawner  was  South's  witness  and  made  the 
statement  that  the  bricks  were  loaned  to  him  by  the  appellee  furnishes 
any  evidence  that  South  then  admitted  that  such  was  the  fact. 
Whether  it  did  or  not  furnish  such  evidence  was  a  question  of  law 
for  the  court,  and  not  a  question  of  fact  for  the  jury,  i  Greenleaf 
197. 

We  concur  with  the  circuit  court  that  the  testimony  of  Brawner 
before  the  police  court  furnished  no  evidence  of  an  admission  by 
South  that  the  bricks  were  loaned,  and  there  was  no  error  in  reject- 
ing it. 

We  perceive  no  valid  objection  to  the  instructions,  and  the  judg- 
ment must  be  pfiirmed. 

The  chief  justice  dissenting. 

IV,  L.  Jctt  and  D.  W,  Lindsay,  for  appellant, 

Duvall  &  Chinn,  for  appellees. 


Rose  &  Bro.  v.  William  Cookendolpher,  et  al. 

Homestead — ^Waiver. 

The  sale  of  a  homestead  and  the  appropriation  of  the  proceeds  to 
the  purchase  of  other  property,  not  exempt  from  seizure  and  sale  for 
debt,  or  into  a  permanent  interest-bearing  investment,  will  be  deemed 
and  treated  as  a  voluntary  waiver  of  the  benefit  of  the  homestead 
exemption. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

January  SI,  1878. 

Opinion  by  Judge  Lindsay: 

This  is  not  a  case  in  which  a  housekeeper  with  a  family  has  sold 
his  homestead  with  the  intention  and  expectation  of  immediately  re- 
investing the  proceeds  in  another  homestead. 

Here  he  concedes  the  right  of  the  purchaser  to  set  off  against  the 
price  for  which  the  realty  was  sold  (which  was  just  one  thousand 
dollars)  certain  claims  held  by  him  anterior  to  the  sale,  and  the  note 
for  the  purchase  price  was  made  payable  five  years  after  date. 


8i6  Kentucky  Opinions.  [Febraarr, 

Appellee  does  not  pretend  that  he  had  made,  or  atteoipted  to 
make,  arrangements  for  the  purchase  of  another  home,  although  he 
had  sold  and  abandoned  his  homestead  more  than  two  months  t^- 
fore  appellant's  attachment  was  levied. 

There  can  be  no  doubt  that  the  sale  of  a  homestead,  and  the  ap- 
propriation of  the  proceeds  to  the  purchase  of  other  property  noC 
exempt  from  seizure  and  sale  for  debt,  or  into  a  permanent  interest 
bearing  investment  (and  the  note  in  question  bears  interest  from 
date),  will  be  (;leemed  and  treated  as  a  voluntary  waiver  of  the  bene- 
fits of  the  exemption. 

The  judgment  discharging  the  attachment  is  final  in  its  nature,  a> 
the  only  relief  sought  by  appellant  was  the  subject  of  the  attached 
fund  to  the  payment  of  his  common-law  judgment,  upon  which 
there  had  been  a  return  of  nulla  bona. 

Said  judgment  is  reversed  and  the  cause  remanded  for  furdier 
proceedings  consistent  with  the  principles  of  this  opinion. 

Muir  &  Wickliffe,  for  appellants,   George  Fulton,  for  appellees. 


W.  H.  Hughes,  et  al.,  v,  Henry  Busby. 

Sale  of  Personal  Property — Delivery. 

Where  the  vendee  In  the  sale  of  personal  property  resides  with  the 
vendor,  in  order  for  his  purchase  of  a  horse  to  be  held  valid  against 
creditors  of  the  vendor  or  innocent  purchasers,  there  must  be  an 
open,  visible  and  actual  delivery  and  change  of  possession. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 

February  1,  1878. 

Opinion  by  Judge  Elliott: 

According  to  the  doctrine  repeatedly  held  by  this  court  the  title 
to  the  property  in  controversy  in  this  suit  did  not  pass  to  the  appel- 
lee by  virtue  of  his  purchase  from  Givens.  Givens  swears  that  there 
was  no  delivery  of  the  possession  of  the  horse  and  buggy  at  the  tiire 
of  the  sale  by  him  to  Busby,  nor  does  he  swear  that  he  ever  deliverci 
it  to  him  in  pursuance  of  his  contract  of  purchase.  Busby  was  a 
hired  hand  on  Givens's  farm,  and  the  horse  and  bug^%  as  Givens 
says,  were  sold  to  him  in  payment  of  wages  due  him.  The  evidence 
is  that  before  and  after  the  sale  to  Busby  he  used  the  horse  anc 
buggy  whenever  he  so  desired,  and  that  after  his  purchase  they  were 
not  only  not  delivered,  but  the  horse  was  fed  in  the  same  stables 
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where  ik  had  before  been  kept  with  Givens's  other  horses,  and  was 
used  and  hired  out  by  Givens,  and  the  blacksmith  bills  for  shoeing 
were  paid  by  him. 

In  fact,  although  the  evidence  indicates  a  sale  by  Givens  to  Busby, 
the  appellee,  there  is  no  evidence  conducing  to  show  that  Givens,  at 
the  time  of  the  purchase  or  afterward,  delivered  possession  of  the 
property  sold  to  him.  Appellee,  after  as  well  as  before  his  purchase, 
lived  with  Givens  and  worked  for  him,  and  the  horse  and  buggy  re- 
mained in  the  same  stable  and  buggy  yard  that  they  did  before  the 
purchase ;  and  this  court  has  repeatedly  held  that  where  the  vendee 
resides  with  the  vendor,  in  order  for  his  purchase  to  stand,  there 
must  be  an  open,  visible  and  actual  change  of  possession  or  the  sale 
is  void  as  to  creditors  and  purchasers  without  notice. 

The  object  in  requiring  this  change  of  possession  is  to  prevent  the 
vendor  from  obtaining  a  delusive  credit  on  the  faith  of  his  apparent 
possession  of  the  property. 

For  these  reasons  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Eaves  &  Prentice,  for  appellants. 


Louisville  &  Nashville  R.  Co.  v.  Samuel  Lockman. 

Common  Carrier's  Liability. 

While  the  liability  of  a  common  carrier  may  be  limited  to  a  certain 
extent  by  a  contract  fairly  made  with  the  shipper,  such  carrier  may 
not  be  released  by  such  a  contract  from  damages  caused  by  the  negli- 
gence of  its  agents  or  servants  in  charge  of  the  train. 

APPEAL  PROM  MADISON  CIRCUIT  COURT. 

February  6,  1878. 

Opinion  by  Judge  Cofer  : 

The  liability  of  a  common  carrier  may  be  limited  to  a  certain 
extent  by  a  special  contract  fairly  made  with  the  shipper. 

But  such  contracts  will  only  be  upheld  to  the  extent  that  they  are 
deemed  reasonable,  and  hence  it  has  been  held  that  a  carrier  cannot 
exempt  himself  from  liability  for  the  injury  or  loss  of  property  de- 
livered to  him  for  transportation,  when  occasioned  by  the  negligence 
of  himself  or  his  agents  or  servants. 

The  appellee  released  the  appellant  from  all  liability  for  all  injury 
or  loss  which  the  animals  shipped  might  suffer  in  consequence  of 
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any  of  them  being  weak,  or  escaping,  or  injuring  themselves,  or  in 
consequence  of  overloading,  heat,  suffocation,  fright  or  viciousnesN 
etc.,  and  from  all  damages  incidental  to  railroad  transportation  which 
should  not  be  caused  by  the  fraud  or  gross  negligence  of  the  rail- 
road company. 

The  latter  clause  of  the  release  was  invalid  (Louiszille,  Ctncin- 
nati  &  Lexington  R.  Co.  v.  Hedger,  9  Bush  645)  and  should  be  an- 
strued  as  if  it  had  read  "not  caused  by  the  negligence  of  the  mncd 
company  or  its  agents  or  servants."  Thus  understood  and  constnid 
the;  agreement  was  valid. 

There  was  no  evidence  conducing  in  any  degree  to  prove  that  inv 
injury  the  animals  may  have  sustained  was  occasioned  otherwise 
than  by  some  of  the  causes  from  liability  for  which  the  ccmipjjiy 
had  been  released,  or  from  the  negligence  of  the  agents  or  servani? 
of  the  company,  so  that  the  real  and  only  question  in  the  case  which 
ought  to  have  been  submitted  to  the  jury  was  whether  the  in;une-s 
if  any,  were  occasioned  by  the  negligence  of  those  in  charge  of  d:e 
train.  That  being  the  case  the  appellee  had  the  burden  of  proof  anc 
was  bound,  in  order  to  entitle  himself  to  a  verdict,  to  prove  affirm- 
atively that  the  injuries  were  caused  by  negligence,  or  to  prove  facts 
from  which  the  jury  might  presume  negligence. 

The  appellee  undertook  to  go  with  the  train,  and  if  he  had  done  so 
might  have  ben  able  to  show  how  the  alleged  injuries  were  caused. 
His  right  to  a  recovery  depends,  according  to  his  agreement  and  the 
uncontradicted  evidence,  upon  the  existence  of  negligence,  and  he 
could  not,  by  abandoning  the  train  and  absenting  himself  from  h:i 
post,  cast  upon  the  company  the  burden  of  proving  that  there  had 
been  no  negligence  on  the  part  of  its  agents  or  servants  which  caosfd 
the  injuries. 

The  character  and  extent  of  the  injuries  were  proper  to  be  coa- 
sidered  by  the  jury  in  deciding  whether  those  in  charge  of  the  tram 
had  been  guilty  of  negligence,  but  could  not  serve  to  shift  tl"« 
burden  of  proof  on  to  the  company.  Whether  the  character  and  ex- 
tent of  the  injuries  justified  the  conclusion  that  they  had  been  causw 
by  negligence  was  a  question  for  the  jury,  and  the  court  erred  fl 
telling  them  that  if  the  injuries  were  more  than  are  ordinarily  ino* 
dent  to  the  transportation  of  such  animals  for  such  a  distance  the 
burden  of  proving  that  they  had  not  been  caused  by  negligence  "i^^ 
on  the  company. 
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Judgment  reversed  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 

Chenault,  Bennett,  for  appellant.    Smith  &  Little,  for  appellee. 


George  Luckett  v.  Commonwealth. 

Criminal  Law — Gaming. 

Where  one  Is  indicted  for  permitting  a  faro-bank  to  be  set  up  on 
premises  in  his  occupation  and  in  his  control,  he  cannot  be  convicted 
under  such  charge,  when  the  evidence  shows  that  he  has  rented  the 
property  in  good  faith  to  another,  although  he  rented  it  for  the  ex- 
press purpose  of  its  being  used  for  gaming  purposes,  but  is  guilty,  if 
guilty  at  all,  of  the  offense  of  leasing  the  room  to  be  used  for  the 
purpose  of  setting  up  a  faro-bank. 


APPEAL  FROM  DAVIESS  CRIMINAL  COURT. 

February  13,  1878. 

Oi»iNioN  BY  Judge  Cofer  : 

The  appellant  was  indicted  for  the  offense  of  permitting  a  faro 
bank  to  be  set  up  on  premises  in  his  occupation  and  in  his  control. 
The  defense  was  that  the  room  in  which  the  faro  bank  was  proved 
to  have  been  set  up  had  been  rented  to  Hughes,  and  that  it  was  in  his 
occupation  and  under  his  control. 

If  the  alleged  renting  to  Hughes  was  not  in  good  faith,  and  the 
occupancy  or  right  of  control  still  remained  in  the  appellant,  then 
the  alleged  renting  constituted  no  defense.  But  if  the  renting  was 
bona  fide,  i.  e.,  if  the  appellant  ceased  to  occupy  or  control  the  room, 
and  surrendered  both  to  Hughes,  he  cannot  be  convicted  under  this 
indictment  of  the  offense  charged,  although  the  room  may  have  been 
rented  to  him  for  the  express  purpose  of  being  used  as  it  was,  but  is 
guilty,  if  guilty  at  all,  of  the  separate  offense  of  leasing  the  room 
for  the  purpose  of  being  used  to  set  up  a  faro  bank. 

The  court,  therefore,  erred  in  instructions  B  and  C,  in  saying,  in 
effect,  that  if  the  appellant  allowed  Hughes  to  occupy  or  control  the 
room  for  the  purpose  of  setting  up  a  faro  bank,  and  surrendered  it 
to  him  with  knowledge  that  he  would  so  use  it,  the  jury  should  find 
him  guilty. 

The  real  test  under  this  indictment  is  whether  the  room  was  in  the 
occupation  or  control  of  the  appellant  at  the  time  Hughes  kept  a 
faro  bank  in  it,  or  whether  the  appellant  had  rented  it  to  Hughes 
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and  had  surrendered  control  over  it  to  him.  If  the  allegned  leasing 
to  Hughes  was  a  mere  devise  and  sham  for  the  purpose  of  evading 
the  law,  and  appellant  in  fact  retained  control  of  the  room,  he  is 
guilty.  If,  however,  he  leased  the  room  to  Hughes  and  surrendered 
all  control  over  it  to  him,  then  the  appellant  is  not  guilty  of  the 
offense  charged ;  but  if  he  rented  the  room  to  Hughes  for  the  pnr- 
pose  of  setting  up  a  faro  bank,  he  is  guilty  of  a  different  offense, 
and  cannot  be  convicted  under  this  indictment. 

The  mere  impression  of  the  witness,  McMurtry,  that  the  appellant 
was  controlling  the  room  where  faro  was  being  dealt,  without  any 
facts  by  which  the  impression  was  produced,  was  incompetent.  That 
was  a  fact  which  in  its  nature  was  susceptible  of  proof  otherwise  than 
by  the  mere  unsupported  opinion  of  a  witness,  and  in  respect  to 
which  mere  impressions  were  of  no  value. 

The  commonwealth  having  asked  the  appellant  upon  cross-exam- 
ination whether  he  had  rented  the  room  to  Hughes,  he  had  a  right 
to  state  the  purpose  for  which  Hughes,  at  the  time  of  renting,  pro- 
fessed that  he  wanted  it,  and  his  answer  to  that  question  might  have 
been  important,  especially  in  view  of  the  instruction  given  by  the 
cotut  that  if  the  renting  to  Hughes  was  not  in  good  faith,  the  occu- 
pancy by  him  must  be  regarded  as  the  occupancy  of  the  appellant 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  upon  principles  not  inconsistent  with  this  opinion. 

W.  N.  Sulling,  for  appellant.    Moss,  for  appellee. 


Maggie  Spencer  v.  Commonwealth. 

Criminal  Law — Passing  Counterfeit  Money — Pleading. 

As  against  one  indicted  for  passing  counterfeit  money,  the  eoart 
will  not  presume  the  existence  of  a  law  in  a  sister  state  authoriitiiS 
the  charter  of  banks  and  the  issuing  of  paper  money.  Laws  of  i 
foreign  state  must  be  pleaded  or  proven.  It  must  always  be  pleaded 
where  the  existence  of  the  law  is  one  of  the  essential  elements  of 
proof  in  determining  the  guilt  of  a  party. 

Indictment. 

In  a  charge  of  passing  a  counterfeit  bill,  the  indictment  to  be  ?ood 
must  sufficiently  identify  the  bill  so  that  a  conviction  or  acquittal  «ifl 
be  a  bar  to  another  prosecution. 

APPEAL  FROM  FLEMING  CRIMINAL  COURT. 

February  13,  1878. 
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Opinion  by  Judge  Pryor  : 

While  this  court,  as  a  court  of  original  jurisdiction,  might  hesitate 
to  convict  the  accused  on  account  of  her  ignorance  as  to  the  character 
of  the  paper  and  the  predicament  incurred  by  reason  of  attempting 
to  pass  it,  the  case  was  tried  by  a  jury  of  the  vicinage,  acquainted 
with  the  witnesses  and  the  party  being  tried,  and  that  tribunal  alone 
must  judge  of  the  intent  on  the  part  of  the  accused  . 

The  indictment  is,  however,  defective.  This  court  will  not  pre- 
stune  the  existence  of  a  law  in  a  sister  state  authorizing  the  charter 
of  banks  and  the  issuing  of  paper  currency.  That  it  was  authorized 
by  law  is  a  mere  conclusion  of  the  pleader,  and  when  alleged  to  be  a 
paper  of  the  LaFayette  Bank  of  Indiana  the  further  allegation 
should  be  made  as  to  the  law  under  which  it  was  incorporated,  as 
lArell  as  the  power  to  incorporate  such  an  institution,  and  if  the  power 
is  derived  from  an  act  of  congress  that  fact  should  be  stated.  Laws 
of  a  sister  state  must  be  pleaded  or  proven,  and  certainly  must  be 
pleaded  where  the  existence  of  the  law  is  one  of  the  essential  ele- 
ments of  proof  in  determining  the  guilt  of  a  party. 

Nor  is  the  bill  sufficiently  identified.  What  effect  an  allegation 
would  have  "that  no  other  description  could  be  given,  as  the  bill 
was  not  before  the  grand  jury,"  is  not  necessary  to  be  determined, 
but  here  the  bill  or  note  was  read  to  the  jury.  Its  description  could 
have  been  given  so  as  to  leave  no  question  as  to  its  identity.  It 
would  be  difficult  for  the  accused  to  defend,  if  hereafter  indicted 
for  the  same  offense,  upon  the  ground  of  former  conviction -or  ac- 
quittal. Genuine  bills  of  the  denomination  of  ten  dollars  were  in 
circulation,  and  the  fact  that  she  had  been  tried  for  passing  one  bill 
that  was  counterfeit  would  not  constitute  a  defense  for  passing 
another  bill  for  the  same  amount,  and  the  exhibition  of  the  indict- 
ment would  only  show  that  she  had  been  tried  for  passing  a  ten 
dollar  counterfeit  bill  and  nothing  more.  Such  certainty  in  the 
charge  made  should  always  be  required,  when  it  is  in  the  power  of 
the  conunonwealth  to  do  so,  as  would  leave  no  doubt  as  to  the  par- 
ticular offense  for  which  the  party  is  to  be  tried,  so  that  when  a  ver- 
dict is  rendered  it  shall  be  a  complete  bar  to  any  further  prosecution. 
The  judgment  is  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

C  C.  Davis,  G.  A.  Cassiday,  for  appellant.  Moss,  for  appellee. 
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Mary  F.  Aloes  v.  Alvah  Abbott. 

Leyy  of  Elxectttion. 

The  Bheriff  has  no  power  to  make  a  levy  on  an  execation  in  his 
hands  after  the  date  when  a  return  is  required  by  the  law  to  Kk: 
made  thereof,  but  he  may  make  a  sale  after  return  day,  where  tlse 
levy  is  made  before  return  day. 

Levy  and  Sale. 

The  BherlfC  holding  an  execution  may  make  a  levy  thereon  either 
on  or  before  return  day,  and  may  legally  make  sale  thereon  after 
return  day. 

APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 

February  15,  1878. 

Opinion  by  Judge  Pryor  : 

The  validity  of  the  levy  of  an  execution  is  questioned  in  this  case 
for  the  reason  that  it  was  levied  on  the  return  day,  the  court  below 
holding,  and  so  instructing  the  jury,  that  the  execution  lost  all  n- 
tality  unless  levied  before  the  day  on  which  it  is  made  returnable. 
The  Revised  Statute  provides  that  "An  officer  may  at  any  time  after 
the  return  day  while  the  original  execution  is  in  his  hands  sell  any 
property  taken  by  him  before  the  return  day  in  virtue  thereof."  It  is 
certain  that  prior  to  the  adoption  of  the  Revised  Statute  the  sheriff. 
at  any  time  before  he  returned  the  original  execution,  if  the  same 
was  levied  before  the  expiration  of  the  return  day,  could  proceed  to 
sell  the  property  taken  by  virtue  of  the  levy.    See  Statute  of  1828. 

It  was  not  the  purpose  of  the  law-making  power  to  change  this 
rule  or  to  restrict  the  right  to  levy  within  the  time  preceding  the 
return  day.  The  sheriff  can  make  his  return  up  to  the  last  hour  of  the 
return  day ;  and  when  the  statute  provides  he  may  sell  when  levied 
before  the  return  day,  the  evident  meaning  is  a  levy  before  the  rctura 
day  expires. 

At  common  law,  where  the  sheriff  had  seized  the  property  before 
the  execution  was  returnable,  he  could  proceed  to  sell  after  the 
return  day;  if  levied  after  the  return  day  the  officer  acted  without 
authority,  as  his  power  to  take  property  by  virtue  of  the  executi'?3 
ends  with  the  expiration  of  the  day  on  which  it  is  returnable.  The 
statute  in  question  is  but  a  declaration  of  a  well-known  rule  in 
regard  to  sales  under  execution  that  existed  prior  to  that  time,  both 
by  statute  and  at  common  law.  Where  levied  before  the  return  da} 
the  power  to  sell  exists,  and  the  word  "before"  is  s)mon>Tnous  with 
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the  words  "before  the  expiration  of  the  return  day."  Such  has  been 
the  universal  construction  given  this  statute  by  the  courts,  and  the 
profession  and  this  fact  should  be  entitled  to  much  consideration  in 
determining  its  proper  meaning.  In  the  case  of  Gaines's  Heirs  v. 
dark,  I  Bibb  608,  decided  prior  to  the  Act  of  1828,  it  is  said:  "If 
the  officer  has  not  made  an  actual  levy  by  virtue  of  the  writ  of 
execution  before  the  return  day,  his  authority  in  such  case,  by  vir- 
tue of  that  writ,  is  at  an  end,"  and  in  the  same  case  it  is  said :  "The 
writ  of  execution  is  executable  on  the  day  whereon  it  is  returnable, 
but  that  is  the  utmost  length  of  time  the  law  allows  for  executing 
it."  The  opinion  indicates  the  meaning  intended  by  the  court  by 
the  words  "before  the  return  day,"  that  is,  that  the  writ  is  executable 
at  any  time  before  the  expiration  of  the  return  day.  It  could  not 
have  been  intended  to  convey  the  idea  that  the  officer  could  sell  on 
the  return  day,  for  having  levied  before  the  return  day,  he  could  sell 
after  the  return  day,  at  any  time  after  the  levy  when  duly  advertised, 
etc. 

The  point  made  in  that  case  was  that  the  levy,  advertisement  and 
sale  all  took  place  after  the  return  day  of  the  execution,  and  if  the 
levy  had  been  made  on  the  return  day  it  is  manifest  that  the  court 
would  have  adjudged  it  a  valid  levy.  The  language  of  the  Act  of 
1828  differs  from  that  found  in  the  Revised  Statutes,  but  it  was  not 
intended  to  change  the  law  on  the  subject.  A  valid  levy  can  be  made 
on  the  return  day  as  well  as  before  the  return  day,  and  if  (regardless 
of  the  statute)  the  officer,  prior  to  the  Act  of  1828,  could  have  re- 
ceived the  money  on  the  return  day,  no  levy  having  been  made,  he 
could  certainly  levy  on  that  day,  and  when  the  court  said  in  Gaines's 
Heirs  v,  Clark,  supra,  that  the  writ  was  executable  on  that  day,  it 
meant  that  it  was  alive  and  in  full  force  either  for  the  purpose  of 
being  levied  by  the  officer  or  the  receiving  of  the  money  in  satis- 
faction of  the  writ ;  and  the  execution  in  this  case  having  been  levied 
on  the  return  day  the  title  derived  by  the  purchaser  under  it  was 
valid. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
award  a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 

Vance  &  Merritt  for  appellant, 

H.  F.  Turner,  F,  L,  Turner,  for  appellee. 
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Mercer  Talbott  v.  Commonwealth. 

Criminal  Law — ^Betting  on  Election — ^Evidence. 

In  a  charge  against  the  accused  for  betting  with  another  that  a 
named  person  would  not  be  elected  county  judge  at  the  August  elee- 
tlon  of  1874,  the  state,  to  convict,  must  prove  not  only  that  the  accused 
made  a  bet  on  the  election  of  1874,  but  that  he  made  the  bet  with 
the  person  named  in  the  indictment,  that  the  person  named  aa  ran- 
ning  for  judge  would  not  be  elected  at  the  election  of  1874. 

Proof. 

Where  a  person  or  thing  necessary  to  be  mentioned  in  an  indict- 
ment in  a  criminal  caae  is  described  with  circumstances  of  more  par- 
ticularity than  is  required,  those  circumstances  must  be  proven  as 
alleged. 

APPEAL  JB'ROM  DAVIESS  CRIMINAL  COURT. 

February  15,  1878. 

Opinion  by  Judge  Elliott  : 

The  indictment  charged  appellant  with  betting  on  an  election,  by 
stating  that  in  1874  he  made  a  bet  or  wager  with  one  J.  C.  Brown 
that  George  W.  Jolly  would  not  be  elected  county  judge  of  Daviess 
county  at  the  August  election,  1874,  and  that  Jolly  was  a  candidate 
and  voted  for  at  that  election  for  the  office  of  county  judge  of 
Daviess  county. 

The  evidence  introduced  indicating  that  appellant  had  made  a 
bet  was  by  C.  A.  Orrin,  who  proved  that  on  the  day  of  the  election 
there  was  some  money  counted  at  Lewis  Station,  twelve  miles  from 
Owensboro,  and  it  was  said  by  some  one  present  at  the  tounting. 
but  not  by  the  person  counting  the  money,  that  a  portion  of  the 
money  belonged  to  Mercer  Talbott,  a  portion  of  it  to  S.  Riley,  and 
a  portion  of  it  to  J.  C.  Brown,  and  the  same  party  said  that  it  was 
money  bet  on  the  election,  but  that  appellant  was  not  present  at  the 
time,  being  at  Owensboro.  He  says  he  afterward  met  appellant  at 
Owensboro,  and  dunned  him  for  a  small  debt,  and  his  response  was, 
"I  will  pay  it  when  this  thing  is  settled",  and  although  he  did  not  say 
what  thing  witness  thought  he  meant  the  election.  The  appelkt 
then  proved  by  Beatty  Jewell  that  Jim  Crow  placed  some  money  in 
his  hands  and  asked  him  to  keep  it  until  he  returned ;  that  he  after- 
wards paid  it  out  on  Crow's  order,  a  part  of  it  to  S.  Riley  and  the 
balance  to  appellant ;  that  Talbott  was  not  present  when  witness  re- 
ceived the  money,  and  Crow  did  not  say  whose  money  it  was ;  that 
Crow  was  constable  at  the  time ;  and  witness  further  swore  that  he 
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:new  of  no  bet  that  appellant  had  on  the  election.  This  was  all  the 
evidence  introduced  touching  on  appellant's  guilt,  and  it  was  per- 
nitted  to  go  to  the  jury  over  appellant's  objection  and  exception. 

At  the  close  of  the  evidence  the  appellant  asked  the  court  to  in- 
struct the  jury  to  find  him  not  guilty,  which  the  court  refused.  We 
ire  of  opinion  that  this  instruction  should  have  been  given.  The 
)roof  of  what  somebody  said  when  some  money  was  being  counted 
n  the  absence  of  appellant  was  illegal,  and  should  not  have  been  per- 
nitted  to  go  to  the  jury.  Indeed  there  was  no  evidence  tending  to 
the  appellant's  guilt. 

The  commonwealth  was  bound  under  this  indictment  to  prove  not 
only  that  appellant  made  a  bet  on  the  election  of  1874,  but  that  he 
made  the  bet,  with  J.  C.  Brown,  that  George  W.  Jolly  would  not  be 
elected  county  judge  of  Daviess  county  at  the  election  of  1874. 

The  writers  on  Criminal  law  lay  it  down  as  a  rule  that  where  a 
person  or  thing  necessary  to  be  mentioned  in  an  indictment  is  de- 
scribed with  circumstances  of  more  particularity  than  is  requisite, 
those  circumstances  must  be  proved  as  alleged ;  and  this  rule  of  law 
has  been  followed  in  Commonwealth  v,  Magowan,  1  Met.  368,  and 
Clark  V,  Commonwealth,  16  B.  Mon.  206,  and  other  cases. 

There  was  no  evidence  that  appellant  made  a  bet  with  J.  C.  Brown 
that  George  W.  Jolly  would  not  be  elected  county  judge  of  Daviess 
county  at  the  August  election,  1874,  and  therefore  the  court  should 
have  instructed  the  jury  to  find  for  the  defendant,  and  any  other  in- 
struction was  erroneous  and  misleading. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Riley,  Jolly  &  Walker,  for  appellant.    Moss,  for  appellee. 


Amanda  S.  Spencer  v,  M.  L.  Spencer. 

Contract  of  Purchase  of  Real  Estate — Husband  and  Wife — Dower  Re- 
lease— Consideration. 

The  release  of  the  right  of  dower  by  a  married  woman  is  a  yaluable 
consideration  for  an  agreement  to  cause  other  real  estate  to  be  con- 
Teyed  to  the  wife,  and  where  such  real  estate  is  wrongfully  conveyed 
to  the  husband  the  wife,  in  a  contest  with  the  husband's  creditors^ 
may  recover  the  land  when  no  fraud  is  shown. 

APPEAL  FROM  MUHLBNBURQ  CIRCUIT  COURT. 

February  19,  1878. 
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Opinion  by  Judge  Cofer  : 

The  female  appellant  claims  that  in  consideration  that  she  i^-oulc 
release  her  potential  right  to  dower  in  the  river  farm,  Spencer,  her 
then  husband,  promised  to  cause  the  Mill  property,  purchased  frcm 
Bunch  and  for  a  deed  to  which  he  then  held  Bunch's  bcmd  to  be 
conveyed  to  her.  And  she  also  claims  that  in  pursuance  to  diat 
promise,  Spencer  delivered  Bunch's  bond  to  her,  and  sent  a  written 
order  to  him  to  make  the  deed  accordingly. 

Bunch  subsequently  conveyed  the  property  to  Spencer,  and  it  was 
attached  by  some  of  his  creditors.    This  suit  was  then  brought  sy 
Mrs.  Spencer,  against  Spencer  and  the  attaching  creditors,  for  the 
purpose  of  compelling  a  conveyance  of  the  property  to  her  in  con- 
formity to  the  alleged  agreement.    She  can  only  succeed  by  establish- 
ing that  agreement,  and  by  doing  so  she  deprived  Spencer  of  the 
land,  and  his  creditors  of  the  right  to  subject  it  to  the  payment  of 
their  debts.    Spencer  is  therefore  directly  interested  in  the  quesrioo 
at  issue.     If  the  appellant  succeeds,  he  loses  the  property.    If  she 
fails,  it  is  applied  to  the  payment  of  his  debts.     He  was  proceeded 
against  by  constructive  service  and  has  not  appeared,  and  she  ihi^ 
therefore  clearly  incompetent  to  testify  to  any  fact  conducing  t' 
make  out  the  alleged  agreement. 

But  apart  from  her  testimony  the  evidence  strongly  condua? 
to  establish  the  agreement.  The  release  of  her  potential  right  of 
dower  was,  as  has  been  repeatedly  held  by  this  court,  a  valuable  con- 
sideration, and  the  agreement  if  made  on  that  consideraticm  and 
free  from  fraud  is  enforceable  both  against  Spencer  and  his  cred- 
itors, whether  prior  or  subsequent,  and  as  Moore  appears,  from 
the  imperfect  record  before  us,  to  have  purchased  the  property  since 
this  suit  was  brought  he  is  a  pendente  lite  purchaser,  and  cann:-t 
stand  in  a  better  position  than  was  previously  occupied  by  Spencer 
and  his  creditors. 

The  release  of  Mrs.  Spencer's  potential  right  of  dower,  beiiij:  a 
valuable  consideration  for  the  agreement,  and  that  agreement  bda; 
established  by  the  evidence,  and  the  good  faith  of  the  transaction  n^i 
being  questioned  in  the  pleadings,  her  right  is  superior  to  the  Tiz^'^ 
of  the  attaching  creditors,  whether  their  debts  were  prior  or  sul'se- 
quent  to  the  agreement. 

There  is  some  evidence  conducing  in  some  degree  to  prove  that  the 
transaction  between  Spencer  and  his  wife  was  fraudulent,  but  ft  :* 
not  so  charged  in  any  of  the  answers.  The  attempt  to  charge  fra J  • 
is  in  these  words.  "He  has  no  knowledge  or  information  sufiScient  v 
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form  a  belief  as  to  whether  before  the  plaintiff  would  relinquish 
her  dower  to  the  land  conveyed  to  the  defendant  M.  L.  Spencer 
promised  and  agreed  to  have  the  deed  to  the  mill,  houses,  lots,  etc., 
mentioned  in  the  petition,  made  to  the  plaintiff,  and  he  charges 
that,  if  said  agreement  was  made,  it  was  in  fraud  of  M.  L.  Spencer's 
creditors  and  is  void." 

There  is  no  averment  in  any  of  the  answers  that  M.  L.  Spencer 
then  owed  any  debts  whatever.  The  agreement  was  not  in  and  of 
itself  fraudulent.  It  was  upon  a  valuable  consideration,  and  it  was 
not  enough  to  say  it  was  fraudulent  without  averring  the  facts  which 
showed  that  it  was  fraudulent,  as  that  he  was  then  involved  in  debt, 
or  contemplated  becoming  indebteded,  and  made  the  agreement  to 
cheat  hinder  or  delay  his  creditors. 

As  the  agreement  was  upon  a  valuable  consideration,  and  is  not 
impeached  for  fraud,  the  appellant  has  made  out  the  right  to  the 
property.  The  attaching  creditors  had  not  perfected  their  claim  to 
subject  the  property,  when  they  received  notice  through  this  suit 
of  the  equity  asserted  by  the  appellant.  The  levy  of  their  attach- 
ments created  only  an  equity,  and  that  equity  being  junior  to  the 
appellant's  equity,  hers  must  prevail. 

The  fact  that  her  then  husband  demanded  the  deed  from  Bunch, 
after  he  had  notified  him  to  make  the  deed  to  her,  did  not  affect  her 
equity.  He  could  not  thus  deprive  even  his  wife  of  the  benefit  of  the 
contract  after  it  had  been  so  far  carried  out  as  to  be  enforceable 
against  him. 

It  does  not  appear  that  any  of  the  sureties  on  Spencer's  bail-bond 
ever  had  anything  to  pay  on  that  bond,  or  that  they  sought,  in  any 
of  the  suits  out  of  which  that  attachment  emanated,  to  obtain  indem- 
nity. The  evidence  shows  that  Mrs.  Spencer  represented  to  some  of 
those  who  went  on  the  bond  that  the  mill  belonged  to  her  husband, 
and  advised  them  to  attach  it  for  their  indemnity.    But  these  repre- 

• 

sentations  could  not  divest  her  of  any  interest  she  then  had  in  the 
property  or  render  it  liable  in  her  hands  to  other  debts  of  her  hus- 
band. If  it  was  sought  to  subject  the  property  to  indemnify  the 
sureties,  then  her  representations  would  estop  her  to  set  up  her  equity 
against  them,  but  does  not  estop  her  to  set  it  up  against  other  liabil- 
ities, even  though  they  are  in  favor  of  the  same  persons  who  were 
sureties  in  the  bail-bond. 

The  appellant  did  not  seek  to  compel  Bunch  to  convey  the  property 
to  her.  Obviously  he  could  not  do  so,  for  he  had,  as  she  alleged, 
already  conveyed  it  to  her  husband.    She,  however,  prays  "for  all 
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judgments,  orders,  and  relief  to  which  she  may  in  equity  be  entitled" 
That  relief  on  her  statement  of  her  case  was  to  have  a  conveyance 
from  Spencer,  and  not  from  Bunch. 

On  the  record  as  it  stands,  the  court  should  have  granted  the  relic: 
prayed  for. 

Judgment  reversed,  and  cause  remanded  for  further  proper  pro- 
ceedings upon  principles  not  inconsistent  with  this  opinion. 

B.  L.  D.  Guffy,  for  appellant,  L.  /.  Smith,  for  appellee. 


S.  S.  Lindsay  v.  A.  J.  Fuqua. 

Practice — Petition  in  Equity — ^Return  Nulla  Bona. 

Where  there  has  been  no  return  of  nulla  bona  a  plaintiff  cannoc 
come  Into  equity  and  attempt  to  subject  defendant's  property  to  his 
judgment,  and  where  he  has  had  a  return  on  his  execution  showing 
the  execution  to  be  satisfied  in  full,  he  cannot  have  another  execs- 
tion  until  he  has  procured  the  former  return  to  be  set  aside. 

APPEAL  PROM  CHRISTIAN  CIRCUIT  COURT. 

February  20,  1878. 

Opinion  by  Judge  Lindsay: 

Appellant's  petition  shows  that  he  has  recovered  a  judgment  at 
law  for  the  full  sum  he  claims  to  be  due  and  owing  by  appellee.  He 
had  no  return  of  "No  property  found."  Upon  the  contrary,  his 
.execution  was  by  his  own  order  returned  "satisfied  in  full."  His 
petition  shows  that  the  appellee,  at  the  time  this  action  was  instituted, 
was  the  owner  of  large  property,  real  and  personal.  He  could  n-::, 
for  the  want  of  a  return  of  nulla  bona,  come  into  equity  under  tk 
provisions  of  Sec.  474,  Civil  Code  of  Practice,  and  he  shows  that  ap- 
pellee has  abundant  property  to  satisfy  his  judgment  by  seizure  and 
sale  under  execution,  and  therefore  that  he  has  no  pretext  for  reson- 
ing  to  a  court  of  equity  upon  any  other  ground. 

The  difficulty  in  his  way  is  that  he  has  had  his  execution  returned 
satisfied.  If  his  debt  has  not  really  been  paid,  and  this  return  was 
procured  by  fraud,  his  remedy  is  to  have  it  set  aside  so  that  exect- 
tion  may  issue  for  the  balance  due  on  his  common-law  judgment 

He  cannot  have  this  relief  in  a  court  of  equity.  His  proceeding 
must  be  on  the  ordinary  side  of  the  docket,  as  the  judge,  sitting  as 
a  chancellor,  has  no  power  to  amend  or  correct  the  process  of  the 
common-law  court,  nor  to  set  aside  or  amend  the  returns  made 
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thereon  by  the  officers  of  that  court.  But  appellant  does  not  seek  to 
have  the  return  set  aside.  He  asks  to  have  the  execution  notwith- 
standing the  return.    This  course  is  inadmissible. 

Judgment  affirmed. 

Champlin,  McPherson,  Ritter  &  Payne,  for  appellant. 

A.  J.  &  D.  James,  E.  P.  Campbell,  H.  A.  Phelps  &  Son,  for  ap- 
pellee. 


Commonwealth  v.  City  of  Frankfort,  et  al. 

LfOttery — Injunction — ^Act  of  March  16,  1869/ 

In  an  action  by  the  attorney  general  against  the  board  of  council- 
men  of  the  city  of  Frankfort  to  enjoin  the  board  from  operating  a 
lottery  for  the  benefit  of  the  city  schools,  it  is  held  that  the  Act  of 
March  16,  1869,  authorizes  such  lottery,  and  the  injunction  was  re- 
fused. 

Title  of  Act  Sufficient. 

The  eighteenth  section  of  the  Act  of  March  16,  1869,  attempting  to 
confer  a  lottery  privilege,  is  not  in  conflict  with  Sec.  27,  Art  2,  of 
the  Constitution,  which  provides  that  "No  law  enacted  by  the  general 
assembly  shall  relate  to  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title." 

Title  of  an  Act  to  Amend. 

Under  the  title  of  "An  act  to  amend  and  reduce  into  one  the  several 
acts  in  relation  to  the  city  of  Frankfort,"  the  legislature  may  legally 
provide  for  raising  the  means  by  taxation,  lottery  or  otherwise,  for 
the  education  of  the  children  of  the  city. 

Construction  of  the  Constitution. 

The  provisions  of  the  Constitution  should  receive  a  liberal  and  not 
a  technical  construction,  and  no  provision  of  a  statute,  relating  to 
the  subject  expressed  in  the  title  of  an  act  having  a  natural  connec- 
tion therewith,  and  not  foreign  to  the  same,  should  be  deemed  within 
the  constitutional  inhibition  (Sec.  27,  Art.  2). 

Court's  Duty  as  to  Moral  Question. 

If  a  lottery  privilege  is  immoral  in  its  tendency  the  legislature  may 
interfere  with  it,  but  the  courts  cannot.  It  is  the  duty  of  the  court 
to  construe  and  decide  what  the  law  is,  but  it  has  no  power  to  make 
a  law  or  to  repeal  one. 

APPEAL  FROM  OLDHAM  CIRCUIT  COURT. 

February  27,  1878. 
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Opinion  by  Judge  Elliott  : 

In  1876  the  attorney-general  of  the  state  filed  a  petition  in  the 
name  of  the  appellant,  in  which  it  is  charged  that  the  board  of 
councilmen  of  the  city  of  Frankfort  claimed  that  it  had  an  unex- 
hausted legislative  privilege  to  raise  large  sums  of  money  by  running 
and  operating  a  lottery  for  the  benefit  of  the  city  school  of  Frank- 
fort. It  is  further  charged  that  the  board  of  councilmen  of  the  cin 
of  Frankfort  claim  that  by  legislative  authority  it  has  the  author:n- 
to  sell  and  transfer  the  lottery  privileges,  and  that  in  1875  it  did 
undertake  to  sell  and  convey  to  one  Stewart  its  pretended  lottcr>^ 
franchises  and  privileges,  and  that  Stewart  has  sold  to  others,  who 
are  engaged  in  selling  lottery  tickets,  etc.,  and  that  appellee.  Pepper, 
and  others  under  the  name  and  style  of  the  "Kentucky  Cash  Distri- 
bution Company"  proposed  to  have  a  grand  drawing  of  prizes  on  the 
1st  of  August,  1876. 

It  is  further  charged  that  Pepper  and  others  have  advertised  this 
drawing  extensively,  and  are  engaged  in  the  sale  of  tickets  by  thou- 
sands at  twelve  dollars  for  a  whole  ticket,  six  dollars  for  a  half 
ticket  and  at  the  same  ratio  for  a  smaller  fraction  of  a  ticket,  and 
they  prq>ose  a  distribution  of  several  hundred  thousand  dollars  to 
the  lucky  drawers  of  prizes.  It  is  further  charged  that  in  1838  the 
legislature  of  this  state  authorized  $100,000  to  be  raised  by  way  0: 
lottery,  to  be  expended  for  the  benefit  of  the  city  school  of  Frankfort 
and  for  the  erection  of  the  proper  machinery  by  which  to  suf^Iy  the 
city  with  water  to  be  conveyed  from  the  Cave  Spring. 

It  is,  however,  charged  that  the  amount  authorized  to  be  raised 
by  the  Act  of  1838  has  long  since  been  received  by  the  proper  dt>' 
authorities,  and  that  the  attempted  sale  by  the  city  and  the  exercise 
of  lottery  privileges  by  its  pretended  vendees  are  without  authority 
of  law  and  injurious  to  public  morals  by  tempting  the  people  into  the 
immoral  practice  of  gaming. 

The  appellant  made  the  councilmen  of  the  city  of  Frankfort,  the 
city  school  trustees,  and  Stewart  and  others  defendants,  and  asked 
the  court  to  enjoin  the  defendants  from  proceeding  further  to  sdl 
tickets  and  operate  the  lottery  privilege  claimed  by  them,  and  finally 
the  court  was  asked  to  cancel,  annul  and  adjudge  void  the  privileges 
claimed  by  the  appellees. 

The  defendants  demurred  to  the  appellant's  petition;  the  court 
overruled  the  demurrers,  except  so  far  as  the  suit  sought  to  affect 
the  rights  of  the  parties  under  and  by  virtue  of  the  Act  of  1838; 
but  on  refusal  of  the  attorney-general  to  make  the  board  of  nrn- 


878.]  Commonwealth  v.  City  of  Frankfort.  831 

igers  of  the  lottery  privilege  granted  in  1838  parties,  the  suit  was 
lismissed  so  far  as  it  affected  defendants'  rights  under  that  act. 

This  is  an  ordinary  action  brought  to  prevent  the  usurpation  of  a 
>retended  franchise,  and  is  authorized  by  Sec.  529  of  the  former 
ITode  of  Practice,  as  was  decided  by  this  court  in  the  case  of  the 
ZTommonwealth  v.  City  of  Frankfort,  13  Bush  185. 

The  board  of  councilmen  answered  the  petition  of  appellant  and 
asserted  its  right  to  operate  a  lottery  by  legislative  grant  for  the 
support  of  the  city  school  of  Frankfort,  and  the  other  defendants 
claimed  as  beneficiaries  or  vendees  of  the  said  board  of  councilmen. 
On  hearing  the  lower  court  dismissed  appellant's  petition,  and  that 
judgment  is  here  for  revision.  On  the  ist  day  of  February,  1838, 
the  legislature,  by  its  enactment,  vested  in  a  board  of  managers  the 
right  to  raise  by  way  of  lottery  $100,000,  in  one  or  more  classes, 
as  to  them  might  seem  proper.  One-half  of  this  sum  was  to  be  ap- 
propriated "to  the  use  and  benefit  of  a  city  school  in  the  town  of 
Frankfort,  and  the  other  half  for  the  construction  of  such  reservoirs, 
pipes,  conductors,  etc.,  that  may  be  necessary  to  convey  the  water 
from  the  Cave  Spring  into  said  town. 

The  second  section  provides  that  the  managers  shall  not  reserve 
more  than  twenty  per  cent,  of  the  prizes,  and  the  fourth  section  • 
authorizes  the  managers  to  dispose  of  the  entire  lottery  scheme,  or 
any  classes  thereof,  for  not  less  than  ten  per  cent  of  the  prizes  pro- 
posed to  be  drawn. 

On  the  i6th  of  March,  1869,  the  legislature  passed  an  act  entitled 
"An  Act  to  amend  and  reduce  into  one  the  several  acts  in  relation 
to  the  city  of  Frankfort."  By  this  act  the  legislature,  instead  of 
trustees,  established  a  board  of  councilmen,  and  vested  in  them  the 
legislative  authority  of  the  city ;  and  in  the  i8th  section  of  said  act  it 
is  provided  that  "said  board  of  councilmen  shall  have  the  same  fran- 
chises, poAvers  and  authority  as  are  conferred  on  the  managers  in  an 
act  entitled  'An  Act  for  the  benefit  of  the  city  school  of  the  town  of 
Frankfort,  and  for  other  purposes,  approved  February  i,  1838,  and 
shall  invest  all  money  realized  thereunder  in  safe  and  solvent  secur- 
ities, and  may  use  and  appropriate  the  interest  and  profits  of  such 
investment  for  the  support  of  the  city  school." 

The  act  referred  to  by  this  act  of  1869  is  the  act  of  1838,  which 
granted  to  the  managers  therein  named  a  lottery  franchise  or  privi- 
lege till  by  it  a  hundred  thousand  dollars  were  raised  for  the  benefit 
of  the  city  school  and  the  waterworks  of  Frankfort ;  and  by  an  act 
approved  March  28,  1872,  the  board  of  councilmen  of  the  city  of 
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Frankfort  are  authorized  to  sell  and  transfer  all  property  or  fran- 
chises belonging  to  the  city ;  and  by  these  several  acts  it  is  claixnei 
that  the  board  of  councilmen  have  a  clear  legislative  grant  of  tbc 
right  to  raise  $100,000  by  way  of  lottery,  and  that  neither  the\-  no- 
their  vendees  can  be  operating  or  running  a  lottery  in  violation  of 
law  till  the  authorized  sirni  has  been  raised,  which  has  not  been  done. 

If,  therefore,  the  Act  of  February  i,  1838,  granted  to  the  managerf 
therein  named  a  lottery  franchise,  it  seems  to  us  that  the  Act  of 
March  16,  1869,  also  granted  one  to  the  board  of  councilmen  of  the 
city  of  Frankfort,  for  it  says  that  "said  board  of  councilmen  shaj 
have  the  same  franchises,  powers  and  authority  as  are  conferred  on 
the  managers  in  an  act  entitled  *An  Act  for  the  benefit  of  the  citr 
school  of  the  town  of  Frankfort,  and  for  other  purposes,  approvci 
February  i,  1838,' "  and  as  the  franchises,  power  and  authority  con- 
ferred on  the  managers  by  the  Act  of  February  i,  1838,  embraced 
the  right  to  raise  $100,000  by  way  of  lottery,  the  franchises,  power? 
and  authority  of  the  board  of  councilmen  of  the  city  of  Frankfon 
will  not  be  the  same  as  that  conferred  on  the  managers  by  tbc  act  of 
1838,  unless  they  also  embrace  a  lottery  privilege  or  the  right  to  raiVe 
$100,000  by  way  of  lottery.    The  word  "same"  may  be  synonynK)c5 
with  that  of  "identical,"  but  is  more  generally  synonymous  with 
"equal"  or  "exactly"  or  "similar."    We  therefore  conclude  that  the 
legislature  of  1869  conferred  on  the  board  of  councilmen  of  the  cit} 
of  Frankfort  equal  franchises,  powers  and  authority,  exactly  simuar 
to  those  that  had,  by  the  Act  of  1838,  been  conferred  on  the  man- 
agers, which  included  the  privilege  of  raising  $100,000  by  operating 
a  lottery. 

It  is  very  common  in  the  acts  incorporating  turnpike  <xraipanic> 
to  confer  on  them  the  same  franchises,  powers  and  privileges  as  hai 
been  conferred  by  the  legislature  on  some  other  turnpike  company, 
and  nobody  ever  dreamed  that  by  such  enactments  the  l^slatnre 
either  intended  or  did  transfer  the  franchises  of  the  companies  re- 
ferred to  to  the  companies  it  was  incorporating.  Suppose,  for  in- 
stance, that  the  legislature  had  enacted  that  the  OwingsviDc  & 
Sharpsburg  Turnpike  Road  Company  shall  have  the  same  powers 
privileges  and  franchises  as  are  conferred  upon  the  Mt.  Sterling  & 
Paris  Turnpike  Road  Company  by  an  act  which  is  specifically  identi- 
fied by  its  title,  etc.  Can  it  be  contended  that  by  the  passage  of  such 
an  act  the  franchises,  etc.,  of  the  Mt.  Sterling  &  Paris  Turnpike 
Road  Company  are  transferred  to  the  Owingsville  &  Sharpsburg 
Turnpike  Road  Company?   We  think  not.    But  such  an  act  wotiM 
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confer  upon  the  Owingsville  &  Shaq)sburg  Turnpike  Road  Company 
powers,  privileges  and  franchises  similar  to  those  that  had  been  con- 
ferred on  the  Mt.  Sterling  &  Paris  Turnpike  Road  Company  by  the 
previous  act  referred  to. 

It  is  quite  common  for  the  legislature,  when  creating  one  corpora- 
tion, to  confer  on  it  the  same  powers  and  privileges  that  have  been 
conferred  on  a  similar  corporate  company  by  a  previous  act,  and  yet 
it  has  never  been  contended  that  this  legislation  transfers  the  fran- 
chises of  the  corporation  referred  to  to  the  one  being  created.  It 
only  confers  similar  powers,  franchises,  etc.,  on  the  new  corpora- 
tion to  those  that  had  been  conferred  on  the  one  that  was  referred 
to  as  then  existing. 

Besides,  the  fair  presumption  at  the  date  of  the  Act  of  1869  would 
have  been  that  the  lottery  franchise  granted  to  the  managers  by  the 
act  of  1838  had  been  exhausted ;  and  we  cannot  assume  that  the  legis- 
lature intended  to  confer  on  the  board  of  councilmen  of  the  city  of 
Frankfort  a  franchise  which  it  was  reasonable  to  presume  had  been 
exhausted  from  the  age  of  the  grant  and  other  circumstances. 

But  it  is  contended  that  the  i8th  section  of  the  Act  of  March  16, 
1869,  in  so  far  as  it  attempts  to  confer  a  lottery  privilege,  is  in  con- 
travention of  the  27th  section  of  Art.  2  of  the  constitution  of  this 
state,  and  therefore  void,  which  section  is  as  follows:  "No  law 
enacted  by  the  general  assembly  shall  relate  to  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title." 

In  commenting  on  similar  constitutional  provisions  of  other  states 
Judge  Cooley,  in  his  work  on  constitutional  limitations  (6  ed.,  p. 
172),  says :  "The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly  indicated  by 
its  title.    To  require  every  end  and  means  necessary  or  convenient 
for  the  accomplishment  of  this  general  object  to  be  provided  for  by 
a  separate  act  relating  to  that  alone,  would  not  only  be  unreasonable, 
but  would  actually  render  legislation  impossible.    It  has  accordingly 
been  held  that  the  title  of  *An  Act  to  establish  a  police  government 
for  the  city  of  Detroit'  was  not  objectionable  for  its  generality,  and 
that  all  matters  properly  connected  with  the  establishment  and  effi- 
ciency of  such  a  government,  including  taxation  for  its  support  and 
courts  for  the  examination  and  trial  of  offenders,  might  constitution- 
ally be  included  in  the  bill  under  this  general  title.    *    *    *   The 
generality  of  a  title  is,  therefore,  no  objection  to  it  so  long  as  it  is 
not  made  a  cover  to  legislation  incongruous  in  itself,  and  which  by 
no  fair  intendment  can  be  considered  as  having  a  necessary  or  proper 
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connection.  The  legislature  must  determine  for  itself  how  broad  and 
comprehensive  shall  be  the  object  of  a  statute,  and  how  much  par- 
ticularity shall  be  employed  in  the  title  in  defining^  it/'  The  act  as- 
sailed as  being  unconstitutional  is  entitled  ''An  Act  to  amend  and 
reduce  into  one  the  several  acts  in  relation  to  the  city  of  Frankfort," 
and  it  is  provided  in  the  i8th  section  that  the  same  franchises,  powen 
and  authority  are  conferred  on  the  board  of  city  councilmen  as  are 
conferred  on  the  managers  in  an  act  entitled  ''An  Act  for  the  benefit 
of  the  city  school  of  the  town  of  Frankfort,  and  for  other  purposes 
approved  February  i,  1838;"  and  shall  invest  all  mcMiey  realized 
thereunder  in  safe  and  solvent  securities,  and  may  use  and  appro- 
priate the  interest  and  profits  of  such  investment  for  the  benefit  of 
the  city  school. 

The  question  is  whether,  under  the  title  of  "An  Act  to  amend  and 
reduce  into  one  the  several  acts  in  relation  to  the  city  of  Frankfort" 
the  legislature  can  provide  for  raising  the  means  by  taxation,  lottcrj 
or  otherwise,  for  the  education  of  the  children  of  the  city. 

We  are  of  opinion  that  the  provision  of  the  i8th  section  of  the  hw 
covered  by  its  title  many  acts  which  had  been  passed  by  the  legisla- 
ture relating  to  the  city  of  Frankfort,  and  amongst  others  an  act 
establishing  a  city  school,  and  authorizing  a  lottery  to  be  operated 
for  its  benefit ;  and  the  object  of  the  Act  of  1869  was  to  amend  and 
reduce  all  these  laws  into  one  act,  and  therefore  by  the  title  of  this 
act  the  members  of  the  legislature  were  notified  that  all  acts  relating 
to  the  city  of  Frankfort,  as  well  as  her  educational  and  other  laws, 
were  to  be  amended  and  reduced  into  one. 

By  an  act  entitled  "An  Act  to  amend  the  charter  of  the  Cindnnati 
&  Covington  Bridge  Company"  the  legislature  increased  the  capital 
stock  of  the  company  $700,000,  and  authorized  it  to  sell  $100,000  of 
its  stock  to  the  city  of  Covington,  and  authorized  the  city  of  Coving- 
ton to  raise  the  $100,000  by  a  sale  of  its  bonds  and  tax  its  |>eopk  to 
pay  the  interest  on  them ;  and  yet  this  court  has  held  that  it  related 
to  but  one  subject  which  was  expressed  in  the  title.  This  court  has 
repeatedly  held  that  the  provision  of  the  constitution  should  receive 
a  liberal  and  not  a  technical  construction,  and  that  no  provision  cf 
a  statute,  relating  directly  or  indirectly  to  the  subject  expressed  ifl 
the  title,  having  a  natural  connection  therewith  and  not  foreign  to  the 
same,  should  be  deemed  within  the  constitutional  inhibition.  But 
should  any  doubts  still  exist  as  to  whether  the  i8th  section  of  the 
Act  of  1869,  supra,  is  covered  by  its  title,  it  should  be  forever  put 
to  rest  by  the  decision  of  this  court  in  the  Louisville  lottery  cases,  in 
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which  it  was  decided  that  under  the  title  of  "An  Act  to  establish 
a  public  library  for  the  city  of  Louisville"  the  legislature  had  the 
power  and  did  vest  in  the  library  corporation  lottery  privileges  that 
enabled  it  to  sell  the  grandest  schemes,  and  having  the  largest  lottery 
drawings  ever  witnessed  in  our  state,  and  as  this  lottery  privilege 
was  unanimously  decided  by  this  court  to  be  germane  to  the  Louis- 
ville library  title  it  will  not  do  to  say  a  lottery  franchise  is  not  ger- 
mane to  the  Act  of  1869,  supra.    • 

Certainly  the  education  of  the  youth  of  Frankfort  related  not  only 
to  the  city,  but  to  its  future  prosperity  and  welfare,  and  we  are  of 
opinion  that  the  provisions  of  the  18th  section  of  the  Act  of  1869 
>vere  fully  covered  by  its  title  when  construed  in  the  light  of  the  de- 
cisions of  this  and  other  courts  of  the  uniop,  and  as  the  evidence  does 
not  indicate  that  the  lottery  franchise  has  been  exhausted  we  are  of 
opinion  that  the  court  on  hearing  properly  dismissed  the  appellant's 
petition. 

If  the  lottery  privilege  is  immoral  in  its  tendency  the  legislature 
must  interfere.  This  court  can  construe  and  decide  what  the  law  is, 
but  it  has  no  power  either  to  make  a  law  or  repeal  one  already  made 
by  judicial  contravention.. 

Wherefore  the  judgment  of  the  court  below  is  affirmed. 

Chief  Justice  Lindsay  and  Judge  Cofer  dissent  from  this  opinion. 

Moss,  for  appellant. 

D.  W.  Lindsay,  A.  Duvall,  John  Rodman,  T.  F.  Hallcm,  for  ap- 
pellees. 


Matt  Scott  v.  Commonwealth. 

Criminal  Lraw — Continuance. 

Where  on  the  day  set  for  trial  of  a  criminal  case,  the  defendant 
filea  his  affidavit  for  a  continuance,  stating  that  certain  persons  resid- 
ing in  the  county  were  important  witnesses  for  him,  and  the  facts 
he  expected  to  prove  hy  them,  and  such  facts  are  material  ones,  such 
cause  should  be  continued  unless  there  was  such  want  of  diligence 
on  his  part  as  to  deprive  him  of  the  right 

Waiver  of  Right  to  Ask  Continuance. 

The  fkct  that  a  criminal  cause  is  set  for  trial  on  a  certain  day 
by  consent  of  the  defendant  does  not  amount  to  a  waiver  on  his  part 
of  his  right  to  apply  for  a  continuance. 
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Practice. 

In  the  trial  of  a  criminal  cause  the  defendant  has  the  right  throat 
his  attorney  to  state  the  nature  of  his  defense  and  the  eyidence  he 
intends  to  offer  to  sustain  it,  and  in  doing  so  he  may  be  permitted  to 
refer  to  the  evidence  of  the  prosecution,  and  explain  how  he  expects 
to  overcome  it;  but  he  may  not  comment  upon  the  evideaee  of  the 
prosecution  further  than  is  necessary  to  enable  the  Jury  to  under- 
stand what  parts  of  it  are  to  be  assailed  by  his  evidence. 

Failure  of  Proof. 

Where  the  indictment  charges  the  accused  with  havincr  felonlouly 
taken  "two  dollars  in  greenback  currency"  from  the  prosecuting  wit- 
ness, the  proof  must  show  that  the  money  taken  was  greenback  ear- 
rency,  and  where  the  evidence  does  not  show  this  the  accused  should 
be  acquitted. 

APPEAL   FROM    BOTD    CRIMINAL   COURT. 

February  28,  1878. 

Opinion  by  Judge  Cofer  : 

The  indictment  against  the  appellant  was  returned  into  court 
December  13,  and  on  that  day  he  was  brought  into  court,  and  by  con- 
sent the  cause  was  set  for  trial  on  the  seventh  day  of  the  term.  On 
that  day  the  appellant  filed  his  own  affidavit  stating  that  certain  per- 
sons fesiding  in  the  county  were  important  witnesses  for  him,  and 
asking  that  the  cause  be  continued.  The  facts  he  expected  to  prore 
are  clearly  material  to  the  defense,  and  the  cause  should  have  been 
continued  unless  there  was  such  want  of  diligence  on  his  part  as  to 
deprive  him  of  the  right. 

He  stated  in  the  affidavit  that  he  had  caused  a  subpoena  to  be 
issued  on  the  12th  of  December,  and  that  it  had  been  returned  no: 
executed,  but  whether  returned  before  or  after  the  day  on  which  the 
indictment  was  returned  into  court  does  not  appear.  It  >vas  ccrtainlT 
ordinary  diligence  to  issue  a  subpoena  before  indictment,  and  nothing 
else  appearing  except  that  the  witnesses  resided  in  the  county  and  a 
subpoena  for  them  returned  "not  found"  or  unexecuted,  the  cour: 
should  have  continued  the  cause. 

The  fact  that  the  cause  was  set  by  consent  for  the  seventh  dav  0: 
the  term  was  not  a  waiver  of  the  right,  then,  to  apply  for  a  cootia- 
uance.  If  it  had  appeared  that  at  the  time  of  consenting-  to  set  the 
case  for  the  seventh  day,  appellant  knew  that  he  could  not  be  ready 
for  trial  on  that  day,  there  would  have  been  plausibility  in  contend- 
ing that  he  was  precluded,  by  his  consent,  from  moving  for  a  con- 
tinuance.   But  from  aught  appearing  in  the  record  the  appellant  an-J 
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his  counsel  may  each  have  acted  in  the  best  faith  with  the  court,  and 
may  have  intended  to  try  the  case  on  the  day  named. 

The  witnesses  for  whom  the  continuance  was  asked  resided  in  the 
county,  and  it  was  not  unreasonable  to  expect  that  the  subpoena 
already  issued  would  be  executed. 

The  appellant  being  in  custody  when  the  indictment  was  found, 
the  court  had  power  to  postpone  the  trial  until  the  next  term,  or  to 
order  it  to  take  place  at  a  time  during  that  term  to  be  fixed  by  the 
court.  Sec.  185,  Criminal  Code.  Until  the  court  made  an  order  fix- 
ing a  day  for  the  trial,  the  prosecution  did  not  stand  for  trial,  and 
consequently  the  case  was  not  called  for  trial  within  the  meaning  of 
Sec.  188,  until  the  seventh  day  of  the  term,  and  then  the  court  had 
power  and  it  was  its  duty  to  continue  the  cause  upon  grounds  being 
made  out.  The  Code  should  not  be  construed  so  as  to  put  it  out  of 
the  power  of  the  court  to  continue  a  prosecution  at  the  instance  of 
the  defendant,  at  any  time  when  it  was  made  manifest  to  the  court 
that  the  substantial  interests  of  the  defendant  required  it.  The  trial 
may  be  continued  at  the  instance  of  the  defendant,  for  sufficient 
cause,  after  the  jury  has  been  sworn,  and  a  fortiori  at  any  time  be- 
fore that. 

The  bill  of  exceptions  shows  that  at  the  close  of  the  evidence 
offered  by  the  commonwealth  the  defendant's  attorney  desired  to 
state  the  nature  of  the  defendant's  case  by  stating  the  evidence  he 
intended  to  offer  to  contradict  the  prosecuting  witness,  and  to  state 
that  part  of  the  evidence  of  the  witness  he  expected  to  contradict; 
but  upon  objection  being  made  by  the  attorney  for  the  common- 
wealth, the  court  refused  to  allow  the  attorney  for  the  defendant  to 
point  out  to  the  jury  the  particular  statements  of  the  witness  ex- 
pected to  be  contradicted,  and  stated  to  the  attorney  that  he  must  in 
his  statement  confine  himself  to  a  statement  of  the  facts  he  expected 
to  prove,  the  nature  of  the  defense,  and  the  law  and  evidence  relied 
upon  in  support  of  it,  and  not  argue  the  testimony  of  the  prosecuting 
witness. 

Section  222  of  the  Criminal  Code  provides  that  at  the  close  of 
the  commonwealth's  evidence,  "the  defendant  or  his  attorney  may 
then  state  the  nature  of  his  defense,  and  the  law  and  evidence  upcm 
which  he  relies  to  support  it."  This  practice,  if  not  altogether  new  in 
this  state,  did  not  exist  under  the  former  Code,  and  it  will  no  doubt 
be  found  more  or  less  difficult  at  all  times  to  define  the  exact  limit 
of  this  privilege,  and  to  prevent  its  abuse. 

The  object,  no  doubt,  is  to  allow  counsel  to  make  such  statements 
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as  will  enable  the  jury  to  understand  in  advance  the  points  to  which 
evidence  will  be  addressed,  that  they  may  the  more  readily  discover 
the  applicability  of  each  part  of  the  evidence,  as  it  is  detailed  to  them 
by  the  witnesses.  Such  being  the  purpose  for  which  the  statement  is 
allowed,  it  would  seem  to  follow  that  counsel  should  be  allowed  to 
make  such  reference  to  the  evidence  adduced  by  the  commonwealth 
as  will  enable  the  jury  to  see  the  design  of  the  evidence  offered  for 
the  defense.  And  while  we  do  not  undertake  to  lay  down  general 
rules  applicable  to  all  cases,  we  think  the  court  should  have  alk>wed 
the  counsel  to  state  so  much  of  Bradden's  evidence  as  he  expected  to 
contradict.  But  counsel  had  no  right  at  that  stage  of  the  proceeding 
to  offer  comments  upon  the  evidence  further  than  was  necessary  to 
enable  the  jury  to  understand  what  parts  of  it  would  be  assailed  by 
evidence,  and  the  evidence  with  which  it  was  expected  to  assail  it. 
An  argument  to  prove  the  statements  sworn  to  by  a  commonwealth 
witness  to  be  untrue  was  not  proper  at  that  time.  The  action  of  the 
court  on  this  part  of  the  case  may,  in  one  particular,  have  been  at 
variance  with  these  views ;  but  we  should  not  reverse  for  that  error  if 
there  was  no  other  in  the  record,  for  we  do  not  regard  it  as 
prejudicial  to  the  substantial  rights  of  the  appellant,  and  such  ques- 
tions must  be  left,  unless  there  is  palpable  abuse  of  discretion,  to  the 
control  of  the  court  trying  the  case. 

The  indictment  charged  that  the  appellant  did  feloniously  take 
two  dollars  in  green-back  currency  from  the  person  of  J.  T.  Bradden 
by  force  and  putting  him  in  fear  of  some  immediate  injury  to  his 
person.  The  prosecuting  witness  swore  that  the  appellant  knocked 
him  down,  beat  him  with  a  stone  and  demanded  his  money,  and  that 
he  handed  him  his  purse  containing  two  dollars.  He  said  that  earlier 
in  the  day  he  had  four  one-dollar  bills,  that  he  had  expended  some  of 
it,  but  how  much  he  did  not  state,  and  neither  he  nor  any  other  wit- 
ness stated  what  kind  of  money  he  had,  or  what  kind  of  bills  the 
four  dollars  or  any  of  them  was. 

There  was  therefore  no  evidence  that  the  money  proved  to  have 
been  taken  was  "greenback  currency,"  and  the  appellant's  counsel 
moved  the  court  in  instruct  the  jury  to  find  him  not  guilty,  but  the 
motion  was  overruled.  The  court  then  instructed  in  substance  that 
unless  the  jury  believed  from  the  evidence  beyond  a  reasonable  dotd)t 
that  the  appellant  robbed  the  prosecutor  of  two  dollars  in  green- 
back currency,  they  should  acquit. 

There  being  no  evidence  conducing  to  prove  that  the  mooey 
charged  to  have  been  taken  was  such  currency,  the  instruction  W2S 


1878.]  Duncan  v,  Gaines.  839 

misleading,  and  should  not  have  been  given,  but  if  it  was  not  nec- 
essary to  prove  the  taking  of  the  kind  of  money  charged  that  appel- 
lant was  not  prejudiced  by  the  instruction. 

In  Clark  v.  Commonwealth,  16  B.  Mon.  206,  this  court  said :  "So 
^vhere  a  person  or  thing  necessary  to  be  mentioned  in  an  indictment 
is  described  with  circumstances  of  greater  particularity  than  is 
requisite,  yet  those  circumstances  must  be  proved,  otherwise  it  would 
not  appear  that  the  person  or  thing  is  the  same  described  in  the  in- 
dictment," and  the  court  in  that  case  cited  with  approval  a  case  in 
1 5  Maine  476,  in  which,  "On  an  indictment  for  stealing  a  pine  log, 
marked  with  a  particular  mark,  it  was  held  that  the  mark  must  be 
proved  as  alleged,  and  the  description  could  not  be  rejected  as  sur- 
plusage." (State  V.  Noble,  15  Me.  476.)  Other  cases  to  the  same 
effect  were  cited. 

Tested  by  this  rule  the  court  erred  in  not  instructing  as  asked  by 
defendant's  counsel.  Whether  it  was  necessary  to  give  any  descrip- 
tion of  the  bills  or  money  alleged  to  have  been  taken,  it  is  unneces- 
sary to  decide.  It  is  sufficient  that  the  thing  taken  was  charged  to 
be  two  dollars  in  "greenback  currency."  It  was  necessary  to 
identify  the  offense  charged  with  that  proven,  that  it  should  have 
been  proved  by  some  sort  of  evidence  that  the  cuurrency  taken  was 
greenback  currency. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial  upon  principles  not  inconsistent  with  this 
opinion. 

R.  C.  Burns,  for  appellant.    Moss,  for  appellee. 


Charles  Duncan,  et  al.,  v,  M.  J.  Gaines. 

Voluntary  Conveyance  by  Husband. 

Under  the  statute  of  1866  a  voluntary  conveyance  by  a  husband  to 
his  wife  without  consideration  Is  void  as  to  his  then  existing  lia- 
bilities. 

Suit  Against  Heir. 

An  heir  receiving  property  from  his  ancestor  may  be  sued  in  equity 
by  a  creditor  for  any  liability  of  the  ancestor. 


APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

February  28,  1878. 
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Opinion  by  Judge  Pryor  : 

The  appellants,  Duncan  and  wife,  instituted  this  action  in  equity 
in  the  Franklin  Circuit  Court,  alleging  that  one  William  A.  Gaines 
at  the  time  of  his  death  was  indebted  to  the  appellant,  Lucy  Ehmcan, 
in  a  considerable  sum  of  money,  evidenced  by  his  note  executed  in 
the  year  1863.  That  they  recovered  a  judgment  against  his  personal 
representative  for  the  debt,  and  had  made  all  of  the  money  except 
about  $800,  and  as  to  this  balance  an  execution  had  been  returned 
"no  property  found."  That  W.  A.  Gaines  (the  debtor)  in  his  life- 
time purchased  of  one  R.  P.  Pepper  a  house  and  lot  in  the  city  of 
Frankfort  for  $3,750,  and  having  made  the  payment  out  of  his  own 
means  procured  the  conveyance  to  be  made  to  his  wife.  The  demand 
of  appellant  was  a  subsisting  debt  at  the  date  of  the  conveyance,  and 
the  appellants  are  seeking  to  subject  this  property  convej'ed  to  tbc 
wife  to  the  payment  of  their  debt. 

The  widow  and  children  of  the  decedent  are  made  parties  to  the 
action,  as  well  as  the  personal  representative.  The  answer  of  Mrs. 
Gaines  admits  the  execution  of  the  deed,  but  says  the  consideration 
was  for  a  large  sum  of  money  belonging  to  her  in  her  own  right,  that 
had  been  used  by  her  husband  and  for  the  purpose  of  protecting  her 
rights,  and  securing  her  in  this  money  he  procured  the  execution  of 
the  conveyance  to  her.  She  also  alleges  that  at  the  date  of  the  deed 
her  husband  was  perfectly  solvent.  The  cause  was  heard  upon  the 
petition,  answer  and  exhibits  filed,  and  the  court  below  dismissed 
the  petition  for  the  reason  the  appellants  had  failed  to  allege  the  in- 
solvency of  the  husband  at  the  date  of  the  conveyance. 

If  the  court  below  was  correct  in  adjudging  that  it  was  a  volun- 
tary conveyance  we  cannot  well  see  how  the  pecuniary  condition  cf 
the  husband  can  affect  the  claims  of  creditors  whose  debts  were  io 
existence  at  the  date  of  the  conveyance  to  the  wife.  By  the  pro- 
visions of  both  the  General  and  the  Revised  Statutes  "every  gift 
conveyance,  assignment,  transfer  of  or  upon  any  of  his  (the  debtor's) 
estate  without  valuable  consideration,  shall  be  void  as  to  all  his  then 
existing  liabilities,"  and  however  honest  the  debtor  may  be  in  his 
intentions  with  reference  to  the  conveyance  or  transfer  of  his  prop- 
erty, if  made  without  a  valuable  consideration  it  is  void  as  to  prior 
creditors.  The  question  of  interest  cannot  alter  the  plain  language 
of  the  statute  making  such  a  conveyance  void  as  to  existing  debts. 

Section  i  of  Chap.  44,  General  Statutes,  makes  any  conveyaoce, 
transfer,  assignment,  etc.,  executed  with  the  intent  to  burden,  dehj 
or  defraud  creditors,  void  as  to  such  creditors,  purchasers  and  other 


X878.]  Duncan  v.  Gaines.  841 

persons ;  and  under  this  section  the  question  of  interest  having  to  be 
considered  by  the  chancellor,  he  will  look  at  the  pecuniary  condition 
o^f  the  debtor,  as  well  as  the  consideration  for  the  conveyance,  and  all 
other  circumstances  connected  with  the  case,  for  the  purpose  of  de- 
termining whether  or  not  the  action  of  the  debtor  was  intended  by 
liirn  as  a  fraud  upon  the  rights  of  creditors.    The  present  action  was 
not  instituted  under  this  section.     No  fraudulent  intent  is  alleged, 
nor  is  the  deed  sought  to  be  canceled  for  that  reason;  still,  if  the 
conveyance  to  the  wife  was  without  a  valuable  consideration,  al- 
though made  in  the  best  of  faith  and  at  a  time  when  the  husband  was 
possessed  of  an  ample  estate,  it  is  void  as  to  all  demands  against  the 
husband  existing  at  its  date.    Lowry  v.  Fisher,  2  Bush  70. 

It  is  urged  by  counsel  for  the  appellee  that  before  an  action  in 
equity  can  be  maintained  in  a  case  like  this  the  creditor  must  have  a 
return  of  "no  property  found''  as  to  the  heirs  of  the  decedent.  The 
return  of  nulla  bona  as  against  the  personal  representative  is  suffi- 
cient, and  this  fact  appears  from  the  record.  It  may  be  impossible 
for  the  creditor  to  obtain  such  a  return  as  against  the  heir.  It  is  nec- 
essary before  a  judgment  can  be  obtained  against  the  heir  to  allege 
and  show  that  he  has  received  assets  from  the  ancestor,  and  to  that 
extent  the  heir  is  liable.  If  the  creditor  could  allege  that  the  heir  has 
received  assets  or  an  estate  that  should  be  made  liable  for  the  debts 
of  the  decedent  he  would  be  without  remedy,  and  therefore  we  per- 
ceive no  reason  why  he  should  be  compelled  to  show  any  greater 
degree  of  insolvency  than  a  want  of  assets  in  the  hands  of  the  per- 
sonal representative  to  pay  the  debt. 

Ordinarily,  as  between  the  creditor  and  debtor,  courts  of  equity 
will  afford  no  aid  in  the  collection  of  the  debt  until  it  appears  that 
the  remedy  at  law  has  been  exhausted.  It  is  true  that  provisional 
remedies  are  now  given  the  creditor  to  aid  him  under  certain  circum- 
stances in  collecting  his  debt,  but  when  such  remedies  are  resorted 
to  the  debtor  is  indemnified  by  the  execution  of  a  bond  that  protects 
him  as  against  any  unjust  demand  of  the  creditor,  and  the  provisions 
of  the  Code  must  be  strictly  complied  with  before  any  such  remedy 
will  be  afforded. 

A  return  of  nulla  bona,  before  a  conveyance  made  by  a  debtor  in 
fraud  of  creditors  can  be  attacked,  is  as  indispensable  now  as  under 
the  old  equity  practice,  except  in  cases  where  the  provisional  remedy 
by  attachment  is  adopted  as  provided  by  the  Code  of  Practice ;  and 
we  see  no  reason  for  disregarding  this  rule.  If  the  creditor  can 
make  his  demand  at  law  he  should  be  required  to  do  so  before  at- 


842  Kentucky  Opinions.  [February, 

tempting  to  disturb  the  rights  of  third  parties,  and  the  best  evidence 
of  his  efforts  in  that  direction  is  a  return  of  nulla  bona.  The  heirs 
of  the  decedent  in  this  case  are  not  liable  as  such  for  the  property 
conveyed  to  Mrs.  Gaines.  As  between  them  and  the  widow  the  con- 
veyance to  the  latter  is  valid  and  cannot  be  disturbed,  but  as  to  the 
creditor  the  conveyance,  if  voluntary,  must  be  held  void  and  sub- 
jected to  the  payment  of  his  debt.  The  tenth  section  of  Chap.  44, 
General  Statutes,  also  provides  that  the  heir  may  be  sued  in  equity 
by  a  creditor  for  any  liabiHty  of  the  decedent.  This  of  course  must 
be  held  to  mean  where  property  has  passed  to  the  heir  from  the  an- 
cestor, and  in  this  case  the  petition  alleges  that  the  heirs  have  derived 
certain  property  by  descent  from  the  decedent,  and  the  creditor  is 
seeking  to  subject  it  to  the  payment  of  his  debt.  The  personal  estate 
having  been  exhausted,  the  heirs,  to  the  extent  they  have  receive! 
assets,  should  first  be  made  liable.  See  Hagan  z\  Patterson,  10  Bush 
441. 

The  answer  fails  to  disclose  any  state  of  facts  from  which  it  may 
be  inferred  that  the  husband  has  wrongfully  disposed  of  the  estate 
of  the  wife,  or  that  any  agreement  existed  between  the  two  by 
which  the  wife's  own  means  were  to  be  invested  in  real  estate,  or 
other  property  for  her  benefit.  It  is  conceded  in  the  answer  that 
the  husband  paid  for  the  house  and  lot,  but  by  way  of  avoiding  a  sale 
of  this  property  for  the  payment  of  the  husband's  debt  it  is  also  al- 
leged that  the  purchase  was  made  with  the  money  of  the  wife.  The 
burden  was  then  upon  Mrs.  Gaines  to  show  either  that  it  was  sep- 
arate estate  the  husband  had  used,  belonging  to  her,  or,  upon  his 
reception  of  her  money,  the  existence  of  some  agreement  by  which 
the  husband  was  to  invest  it  for  her  benefit.  The  answer,  however, 
is  defective  in  failing  to  allege  a  state  of  facts  authorizing  such 
proofs  to  be  introduced.  The  allegation  that  the  wife  held  mone\'  in 
her  own  right,  and  the  husband  had  used  it  in  his  business  transac- 
tions, does  not  necessarily  imply  that  it  was  separate  estate.  If  the 
wife's  money,  when  the  husband  came  into  possession  of  it,  he  had 
the  right  to  use  it,  unless  there  was  some  trust  created  deposing  the 
husband  of  the  right  to  control  it. 

Under  the  pleadings  and  exhibits  filed  the  appellant  was  entitled 
to  a  judgment  in  the  event  the  assets  in  the  hands  of  the  heirs  failed 
to  satisfy  the  debt,  and  that  they  are  insufficient  for  that  purpose 
seems  not  to  be  contested.  On  the  return  of  the  cause  the  appellee, 
Mrs.  Gaines,  may  be  permittd  to  amend  her  answer  within  a  reason- 
able time  if  she  desires  to  do  so.    The  judgment  below,  in  so  far  as 
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it  dismisses  the  claim  of  the  appellant  directed  against  the  house  and 
lot  of  the  appellant,  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Hord  &  Trabue,  E.  F.  Trabue,  for  appellants. 

Ira  Julian,  for  appellee. 


Jackson,  Saving  and  McGoodwin  v.  W.  H.  Perkins. 


Sale—RepresenUtions  of  Title  by  Sheriff. 
It  is  the  duty  of  the  sheriff  to  make  known  to  the  bidders  the  na- 
ture of  the  Interest  of  the  defendant  In  the  property  offered  for  sale 
on  execution,  and  a  failure  to  do  so  will  render  him  and  his  sureties 
liable  to  a  purchaser  for  damage  sustained  because  of  the  existence 
of  prior  Hens  on  the  property. 

False  Representations  by  Sheriff. 

Where  a  sheriff  states  to  plaintiffs  attorney  that  property  he  has 
levied  upon  Is  free  of  Hens  and  the  statement  Is  false,  and  the  attor- 
ney for  his  client  Is  thereby  Induced  to  bid  In  and  buy  the  property 
and  to  defend  the  title  thereafter  against  a  prior  lien,  and  Is  thereby 
damaged,  the  sheriff  and  his  sureties  are  liable  therefor. 

APPEAL  FROM   DAVIESS   CIRCUIT   COURT. 

March  1,  1878. 

Opinion  by  Judge  Elliott  : 

The  appellant  obtained  a  judgment  at  law  for  over  $200,  against 
Baird  and  Price,  and  placed  their  execution  in  the  hands  of  the 
sheriff  of  Daviess  county,  the  county  in  which  they  obtained  their 
judgment.  This  judgment  was  replevied  and  execution  issued  on  the 
replevin  bond  at  maturity,  and  placed  in  the  hands  of  the  appellee, 
as  deputy  sheriff,  who  levied  the  same  on  24^  acres  of  land,  as  the 
property  of  Baird.  No  sale  was  made  before  the  return  day  of  the 
execution.  Afterwards,  the  appellee  was  elected  and  qualified  as 
sheriff  of  Daviess  county,  and  had  a  venditioni  exponas  issued, 
authorizing  him  to  sell  the  land,  which  he  as  deputy  sheriff  had  levied 
on.  His  levy  on  the  land  seems  to  have  been  unknown  to  the  ap- 
pellants or  their  attorney,  until  the  attorney  some  time  after  the  levy 
called  on  the  sheriff  to  know  what  progress  he  was  making  in  the 
collection  of  the  appellant's  claim.  He  then  told  their  attorney  that 
he  had  levied  on  a  tract  of  land  belonging  to  Baird,  that  was  amply 
sufficient  to  satisfy  the  debt.    The  attorney  then  asked  him  if  there 
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was  a  lien  or  encumbrance  on  the  land,  and  he  answered  that  there 
was  not  a  lien  of  any  description  on  the  land. 

With  this  assurance,  appellant's  attorney  authorized  the  sheriff  to 
cry  a  bid  of  the  appellant's  land  for  the  full  amount  of  their  debt- 
It  turned  out,  however,  that  there  was  a  lien  reserved  in  the  deed. 
conveying  the  property  to  Baird  from  the  plaintiff,  for  over  a  thou- 
sand dollars,  and  this  was  the  identical  deed  referred  to  by  appeDce 
in  his  levy  indorsed  on  appellant's  execution.  In  McGee  v.  Ellis  & 
Browning,  4  Litt.  244,  this  court  ruled  that  the  sheriff^ is  "the  agent 
of  the  law,  plated  between  debtor  and  creditor,  undertaking  to  le^y 
the  creditor's  execution  on  nothing  but  the  estate  of  the  debtor. 
The  purchaser,  then,  has  the  right  to  presume  that  he  has  done  his 
duty  correctly,  and  to  infer  from  the  oflfice,  the  execution  and  the 
sale,  that  he  buys  a  good  title,  and  if  he  has  not,  then  the  sheriff  has 
so  far  violated  his  duty  as  to  deceive  him.  The  exhibition  and  sale 
of  property  by  an  individual,  as  his  own,  is  deemed  sufficient  in  law 
to  raise  an  implied  waranty  of  title.  Why,  then,  may  not  the  act  of 
a  sheriff,  who  vends  property  which  he  represents  to  the  world  he  has 
correctly  seized  and  sold,  be  deemed  equally  sufficient  to  raise  an  im- 
plied warranty  of  title  ?" 

In  Wolfprd  v.  Phelps,  2  J.  J.  Marsh.  31,  this  court  held  that  it 
is  the  duty  of  a*  sheriff  to  make  known  to  the  bidders  the  nature  of 
the  interest  of  the  defendant  in  the  execution  in  the  property  offered 
for  sale,  and  a  gross  mistake  in  this  regard  would  make  him  respon- 
sible indeed.    The  court  in  that  case  inclined  to  the  opinion  that  an? 
mistake  in  this  regard  would  make  the  officer  responsible  to  the  par- 
chaser,  if  the  title  to  the  property  purchased  should  fail.    And  in  the 
case  of  the  Commonwealth  v.  Dickinson,  5  B.  Mon.  506,  this  court 
held  that  it  is  the  duty  of  the  sheriff  to  state  the  interest  which  the 
defendant  in  the  fi.  fa.  has  in  the  property  offered  for  sale,  and  to 
make  known  every  defect  of  title  within  his  knowledge,  and  a  faihirc 
in  this  regard  renders  him  and  his  sureties  liable  to  the  purchaser 
for  any  injury  he  has  sustained  thereby;  and  it  is  said  that  such  a 
failure  on  the  part  of  the  sheriff  cannot  be  excused  on  account  of 
ignorance  of  his  duties,  for  that  gross  ignorance  may  amount  to 
fraud.    It  is  not  in  this  case,  however,  necessary  to  go  to  the  extent 
of  these  authorities  to  hold  appellee  responsible  in  this  case,  for  he 
told  appellant's  attorney,  not  only  that  there  was  no  lien  on  the  \ssA 
upon  which  he  had  levied  his  client's  execution,  but  when  the  appel- 
lants were  sued  with  Baird,  by  the  assignee  of  Baird's  vendor,  to 
enforce  the  purchase  money  lien  for  the  land,  appellant's  attorney 
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applied  to  him  to  know  whether  such  a  lien  existed,  and  he  told  him 
it  did  not.  But  that  Baird  owed  Winstead,  who,  as  assignee  of 
ICarnuff,  had  sued  to  enforce  the  vendor's  lien,  and  had  paid  off  the 
debt;  but  had  his  notes  for  the  purchase  money  assigned  to  Win- 
stead,  to  enable  him  to  get  what  Baird  owed  him,  he,  Baird,  being 
in  failing  circumstances ;  or,  in  other  words,  it  was  a  trick  and  com- 
bination between  Baird,  Kamuff  and  Winstead,  to  prefer  Winstead 
over  Baird's  other  creditors,  and  by  these  representations  he  induced 
the  appellants  to  contest  the  enforcement  of  Winstead's  lien  debt,  in 
v^hich  they  were  defeated. 

When  one  person  makes  a  statement  of  facts  to  another,  which  he 
tells  him  he  knows  to  be  true,  and  the  other  person  relies  on  and 
acts  on  such  statements,  when  the  same  are  false,  the  same  amounts 
to  a  fraud  on  such  person's  rights,  and  he  can  recover  against  him  for 
the  injury  sustained  thereby.  Appellee  assured  appellant's  attorney 
that  there  was  no  lien  of  any  description  on  the  land  levied  on  to 
make  their  debt,  when  the  very  deed  referred  to  in  his  levy  of  their 
execution,  disclosed  a  lien  of  over  a  thousand  dollars,  and  when 
asked  why  he  had  made  such  a  representation,  and  when  the  appel- 
lants were  sued  by  the  holder  of  the  lien,  he  said  he  knew  and 
could  prove  that  the  pretended  lien  was  a  fraud,  and  that  no  lien 
really  existed. 

We  will  not  say  that  a  sheriff  is  bound  to  look  into  every  deed  to 
which  he  refers  in  his  levy  to  see  the  exact  condition  of  the  title,  or 
the  liens  reserved;  but  when  he  prevents  investigation  and  throws 
the  interested  party  off  his  guard  by  a  positive  assurance  that  the 
property  levied  on  is  covered  by  no  lien,  and  relying  on  these 
representations  the  interested  party  buys  the  property,  and  gets  noth- 
ing by  his  purchase  by  reason  of  an  older  or  superior  lien,  and  is 
induced  to  contest  the  lienholder's  title  by  misrepresentations  of 
the  sheriff,  in  such  a  case,  he  is  responsible  for  the  injury  sustained, 
which  in  this  case  is  the  appellant's  debt,  interest  and  cost,  as  Baird 
and  Price  were  solvent  and  good  for  the  debt  at  the  tim' 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

James  Weir  &  Son,  for  appellants.    G.  W.  Ray,  for  appellee. 
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John  Roscoe  &  Wife  v,  A.  Ledford's  Adm'r,  et  al. 
A.  H.  Miller's  GVn,  et  al.,  v.  A.  Ledford's  Adm'r,  et  au 

Guardian  and  Ward — Investment  of  Ward's  Money. 

When  a  guardian  inyests  his  ward's  money  in  stocks  and  bo83i(b 
without  the  advice  of  the  chancellor,  he  acts  at  his  peril,  and  if  the 
money  is  lost,  the  guardian  will  be  held  liable  for  the  loss. 

APPEALS  FROM  TRIGG  CIRCUIT  COURT. 

March  6,  1878. 

Opinion  by  Judge  Pryor  : 

A  guardian  undertaking  to  invest  the  money  of  his  wards  in  stock, 
county  bonds,  etc.,  without  asking  the  advice  of  the  chanceOor,  is 
acting  at  his  peril,  and  if  this  judgment  should  prove  defective  as 
to  the  safety  of  the  securities  in  which  the  investment  is  made,  and 
his  wards  sujffer  a  loss  by  the  depreciation  of  such  public  securities, 
the  guardian  will  be  held  responsible. 

That  the  guardian  made  the  investment  in  good  faith  and  upon 
the  judgment  of  others  in  whom  he  had  the  right  to  rely,  as  well  as 
his  own  judgment,  is  not  a  defense  that  shields  him  from  responsi- 
bility. In  this  case  there  is  no  doubt  but  that  the  guardian  supposed 
the  purchase  of  the  bonds  of  the  county  of  Caldwell  would  be  a  more 
secure  investment  of  his  ward's  money  than  loaning  it  upon  personal 
security.  Still  he  had  no  authority  to  make  such  a  purchase,  and  the 
present  gfuardian  should  not  have  been  compelled  to  receive  them. 
The  19th  section  of  Chap.  48,  General  Statutes,  cannot  apply  to  this 
case  for  the  reason  that  it  was  not  the  law  of  the  land  at  the  time  the 
investment  was  made ;  nor  will  the  chancellor  sanction  the  act  of  the 
guardian  because  he  finds  this  section*  in  force  at  the  institution  of 
this  action,  or  when  the  guardian  made  a  settlement  of  his  accounts 
with  the  county  court  or  by  reason  of  its  enactment  while  the  former 
guardian  held  the  bonds.  That  section  provides,  in  substance,  that 
courts  of  equity,  upon  the  application  of  trustees,  guardians,  etc,  by 
petition  under  oath,  may  cause  the  money  of  such  ward  or  cestui  que 
trust  to  be  invested  under  the  direction  of  the  court  in  real  estate,  (^ 
in  safe  interest-paying  bonds  of  the  United  States,  state  of  Kentucky, 
or  some  county  or  city  in  this  commonwealth,  etc.,  wherever  it  shall 
be  made  apparent  to  the  court  that  it  is  to  the  interest  of  the  wards, 
etc.,  that  such  investment  shall  be  made. 

The  object  of  this  enactment  was  to  enable  the  guardian  to  make 
such  investment,  a  right  he  could  not  prior  to  that  time  have  exer- 
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cised  ;  and  in  order  to  fully  protect  the  rights  of  those  who  are  in  no 
condition  to  look  to  their  own  interests,  the  legislature  was  not  will- 
ing to  risk  the  judgment  alone  of  the  fiduciary  as  to  the  propriety  of 
such  investment,  but  required  him  before  making  such  a  disposition 
of  the  ward's  funds  to  have  the  advice  and  sanction  of  the  chancellor. 
Such  securities  are  often  uncertain  as  well  as  constantly  fluctuating 
in  value,  and  to  prevent  fiduciaries  from  passing  to  the  account  of 
the  beneficiaries  of  the  trust  such  evidence  of  investment  where  the 
speculation  proves  disadvantageous,  the  law  requires  that  courts  of 
equity  shall  not  only  advise,  but  see  that  the  investment  is  properly 
made. 

There  is  no  evidence,  however,  of  any  improper  motive  on  the  part 
of  the  guardian  in  this  case,  and  while  the  investment  may  have  been 
thought  proper  by  the  friends  of  all  parties  at  the  time  it  was  made, 
still  it  lacked  the  sanction  of  the  chancellor,  and  will  result  in  loss 
to  the  wards  if  compelled  to  take  them,  as  the  bonds  have  depre- 
ciated in  value.  The  statute  would  be  no  protection  to  the  ward  if 
the  fiduciary  could  make  the  investment  upon  his  own  judgment, 
risking  the  approval  of  the  chancellor  when  called  to  account,  upon 
the  idea  that,  if  he  acted  in  good  faith  and  did  no  more  than  a  court 
of  equity  would  have  authorized  him  to  do  if  called  on,  he  is  not 
res|>onsible. 

It  is  never  very  difficult  in  controversies  between  guardians  and 
their  wards  to  show  a  faithful  and  proper  administration  of  the 
ward's  estate  on  the  part  of  the  guardian,  and  to  permit  the  rights 
of  the  wards  to  depend  upon  proof  alone  as  to  the  propriety  of  the 
investment  at  the  time  it  was  made  would  be  deductive  of  the  best 
interests  of  those  who  are  incapable  in  law  of  managing  their  own 
estates. 

In  the  case  of  Smith  v.  Smith,  7  J.  J.  Marsh.  238,  it  is  held  that 
a  guardian  who  invested  the  ward's  money  in  Kentucky  bank  stock 
could  not  require  the  ward  to  take  it,  since  it  had  depreciated  in 
value.  In  the  case  of  Clark  &  Wife  v.  Anderson,  Manuscript  Opin- 
ion, the  same  doctrine  was  recognized  by  this  court,  holding  that  an 
investment  in  secured  mortgage  bonds  of  the  Louisville,  Cincinnati  & 
Lexington  Railroad  Company  could  not  be  sanctioned,  nor  the  ward 
compelled  to  take  them.  In  that  case,  as  in  this,  it  was  clearly  shown 
that  the  investment  at  the  time  it  was  made  was  such  as  a  man  of 
ordinary  prudence  and  business  habits  would  have  made  under  the 
circumstances.  The  question  of  prudence  or  diligence  in  the  man- 
agement of  the  ward's  estate  cannot  affect  the  rights  of  the  ward 
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when  there  was  no  law  in  existence  authorizing  such  action  on  the 
part  of  the  guardian  at  the  time  the  investment  was  made. 

We  cannot  well  see  how  the  case  depends  in  any  manner  on  the 
construction  of  Sec.  19,  General  Statutes,  title  "Guardian  and 
Ward."  The  fact  that  the  bonds  have  greatly  depreciated  in  value 
evidences  the  bad  judgment  of  the  guardian  in  making  the  invest- 
ment ;  and  in  the  present  case  if  he  had  called  on  the  chancellor  for 
advice  it  would  not  have  been  given,  as  there  was  no  law  then  ia 
force  permitting  such  an  investment  to  be  made,  even  under  the 
supervision  of  the  chancellor,  and  therefore  the  representation  of  the 
former  guardian  and  the  surety  in  the  guardian  bond  must  account 
for  any  pay  over  the  monies  of  the  wards. 

Judgment  reversed  in  both  appeals  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

T.  C.  Dabney,  Robert  Crenshaw,  for  appellants. 

R.  A.  Bennett,  Fenton  &  Simms,  for  appellees. 


Samuel  May  v.  H.  G.  May. 

Accepted  Order  Discharged  the  Debt  of  the  Drawer. 

An  order  for  money,  when  accepted  by  the  drawee*  discharges  t&e 
debt  of  the  drawer,  and  the  payee  must  after  due  diligence  show  that 
he  has  failed  to  collect  from  the  person  on  whom  he  holds  the  order 
before  he  can  hold  the  drawer  liable. 

APPEAL  FROM  PIKE  CIRCUIT  COURT. 

March  7,  1878. 

Opinion  by  Judge  Elliott: 

On  the  i8th  of  September,  1861,  the  appellee,  H.  G.  May,  drew  tbe 
following  order  on  David  May  in  appellant's  favor : 

"Mr.  David  May,  Sir,  please  to  pay  Samuel  May  one  hundred 
eighty  dollars,  and  I  will  give  you  credit  on  the  order  on  Rabom 
for  the  same,  and  you  will  oblige  yours    *    *    *    Sept  18,  1861. 

H.  G.  May." 

No  suit  was  brought  on  this  order,  which  was  accepted  by  David 
May  on  October  8,  1861,  until  in  July,  1871. 

There  is  no  sufficient  evidence  that  payment  could  not  have  beca 
coerced  from  David  May  during  his  life,  as  no  attempt  was  made  to 
collect  the  claim  until  after  his  death.     If  the  appellant  had,  with 
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due  diligence,  prosecuted  David  May  to  insolvency  and  failed  to  col- 
lect his  debt,  the  appellee  would  have  been  responsible  therefor,  but 
failing  to  do  so  he  must  lose  it. 

A  common  order  for  money,  when  accepted  by  the  drawee,  dis- 
charges the  debt  of  the  drawer  and  the  payee  must,  after  due  dili- 
gence, show  that  he  has  failed  to  collect  from  the  person  on  whom  he 
holds  the  order  before  he  can  hold  the  drawer  responsible. 

There  is  no  proof  in  this  record  that  appellant  made  any  eflfort  to 
collect  his  debt  from  David  May  till  after  the  Civil  War,  when  it 
turned  out  that  his  estate  was  insulEcient  for  the  payment  of  his 
debts.  The  case  of  Brown  v,  Humphreys,  i  J.  J.  Marsh.  393,  and 
others  that  could  be  cited,  rule  this  case. 

Wherefore  judgment  is  affirmed, 

Apperson  &  Reid,  for  appellant. 

D.  IV,  Lindsey,  R,  T.  Burns,  for  appellee. 


Cordelia  M.  Gilbert  v.  Bannister  Stodyville's  Adm'r,  et  al. 

Wills— Construction. 

The  words  in  a  will,  if  unaffected  by  the  context,  must  be  construed 
according  to  their  primary  meaning,  but  the  chancellor  will  follow 
the  intention  of  the  testator  and  declare  the  meaning  of  the  words 
used  from  the  whole  contents  of  the  paper.  Words  are  not  to  be 
restricted  to  their  primary  meaning,  when  to  do  so  will  conflict  with 
the  intention  of  the  devisor. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

March  9,  1878. 

Opinion  by  Judge  Pryor  : 

The  law  of  this  case  is  embodied  in  the  opinion  of  the  court  below. 
The  entire  context  of  the  will  shows  that  the  devisor  did  not  intend 
to  apply  the  ordinary  or  primary  meaning  to  the  words  "shall  take 
full  charge  of  my  property,  real  and  personal"  and  that  the  intention 
was  to  vest  the  two  devisees  with  the  entire  estate  subject  to  the 
encumbrances  that  were  made  a  charge  on  the  estate.  By  the  pro- 
visions of  the  will,  after  giving  to  these  appellees  the  full  charge  of 
his  estate,  they  are  required  to  support  their  mother  and  a  brother 
who  seems  to  have  been  afflicted ;  also,  to  support  the  two  grandchil- 
dren until  they  arrive  at  the  age  of  twenty-one  years,  and  then  pay  to 
each  one  of  them  $3,000. 
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Now,  to  construe  this  will  as  creating  a  trust  alone  would  require, 
so  far  as  the  action  of  the  devisor  is  concerned,  these  appellees  to 
take  charge  of  the  estate,  support  all  of  the  beneficiaries  mentioned, 
pay  two  of  them  three  thousand  dollars  each,  without  receiving  any 
compensation  therefor  or  providing  the  means  with  which  the  special 
devisees  were  to  be  paid.  He  makes  no  provision  for  any  divisicMi 
of  the  estate,  and  it  is  unreasonable  to  suppose,  from  the  language  of 
the  will  itself,  that  the  testator  meant  only  to  devise  the  estate  for  the 
use  of  the  four  beneficiaries  mentioned,  and  that  no  division  of  it 
could  be  made  until  the  youngest  of  his  grandchildren  arrived  at  age. 
There  is  no  reason  given  for  advancing  the  three  thousand  dollars, 
and  no  clause  requiring  them  to  acount  for  it  on  any  final  division. 

The  devisor  evidently  thought  he  had  devised  his  whole  estate, 
and  while  a  patent  ambiguity  cannot  be  explained  by  parol  testimony, 
we  think  there  is  enough  on  the  face  of  the  will  showing  the  mean- 
ing attached  to  the  words  used,  and  the  evident  intention  of  the 
testator.  What  the  testator  meant  must  be  gathered  from  the  words 
used  when  considered  in  connection  with  the  entire  will.  Not  that 
he  intended  to  use  different  language  or  words  that  could  have  con- 
veyed a  different  idea,  but  that  the  meaning  of  the  words  themselves, 
as  used  by  the  testator,  are  not  to  be  restricted  to  their  primary 
meaning,  but  to  the  meaning  the  testator  attached  to  them. 

The  words  in  a  will,  if  unaffected  by  the  context,  must  be  con- 
strued according  to  their  primary  meaning;  but  that  the  testators 
meaning  is  to  be  gathered  from  the  entire  will  shows  that  they  were 
not  used  in  a  technical  sense,  or  the  primary  meaning  given  them  by 
the  testator.  The  chancellor  will  follow  the  intention  of  the  devisor, 
and  declare  the  meaning  of  the  words  used  from  the  whole  contents 
of  the  paper. 

Judgment  below  is  afiirmed, 

C.  C.  Gilbert,  for  appellant.    Bullock  &  Beckham,  for  appellees. 


A.  F.  Smith  v.  John  Turner. 

Sale  of  Horse^Delivery  of  Possession — ^Creditor's  Claims. 

An  absolute  sale  of  personal  property,  unless  it  be  followed  by  tbe 
possession  of  the  purchaser,  is  void  as  to  creditors  of  the  rendor. 

Sale  and  Delivery. 

Where  the  vendor  of  a  horse  and  his  vendee  reside  togeth^  that 
must  be  an  actual,  visible  change  of  possession,  and  where  there  is  no 
such  delivery  the  vendor's  creditors  may  subject  the  property  to  their 
debts. 
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APPEAL  FROM  LARUE  CIRCUIT  COURT. 

March  14,  1878. 

Opinion  by  Judge  Cofer  : 

An  execution  in  favor  of  appellant  was  levied  on  a  horse  as  the 
property  of  W.  H.  Turner,  the  defendant  in  the  execution.  John 
Turner,  the  appellee,  claiming  the  horse,  executed  a  bond  and  had 
the  horse  surrendered  to  him. 

W.  H.  Turner,  as  was  shown  by  the  evidence,  was  the  original 
owner  of  the  horse,  and  appellee,  who  is  his  son,  claims  to  have  pur- 
chased him  several  years  prior  to  the  levy  of  the  execution  on  him 
from  his  father,  with  whom  he  lived  at  the  time :  and  the  horse  had 
remained  on  the  place  of  the  father  from  the  time  appellee  claims  to 
have  purchased  him  until  after  he  was  levied  on.  Although  appellee 
left  his  father's  house  and  went  west,  where  he  remained  a  con- 
siderable length  of  time,  about  two  years,  when  he  left  he  made  no 
arrangement  or  contract  to  have  the  colt  kept,  for  as  he  himself 
proves  the  horse  then  was  not  a  year  old,  and  his  services  were 
worth  nothing,  being  incapable  of  performing  any  service. 

Appellee  claims  that  the  sale  to  him  was  an  absolute  sale,  and 
yet  there  is  no  proof  whatever  that  there  was  an  actual  delivery  of 
possession  to  him  of  the  colt  at  the  time  he  claims  to  have  purchased 
him ;  certainly  there  was  no  evidence  of  a  visible  change  of  the  pos- 
session at  the  time  nor  since,  until  after  the  execution  was  levied  on 
him. 

This  being  the  state  of  the  proof  the  court  below  erred  in  refusing 
to  give  the  instruction  asked  for  by  appellant.  In  an  absolute  sale 
of  personal  property,  unless  it  be  accompanied  and  followed  by  the 
possession  of  the  purchaser,  it  is  void  as  to  the  creditors  of  the 
vendor.  And  where  the  parties  reside  together  the  rule  requires  that 
there  must  be  an  actual  visible  change  of  possession,  such  as  is 
understood  and  known  in  the  neighborhood,  and  will  apprise  the 
public  that  the  sale  has  been  made  and  the  ownership  changed; 
and  where  that  is  not  the  case,  the  creditors  of  the  original  owner 
may  subject  the  property  to  their  debts.  Jarzns  v.  Davis,  14  B.  Mon. 
529;  Breckenridge  v,  Anderson,  3  J.  J.  Marsh.  710;  Goldsbury  v. 
May,  I  Litt.  254. 

As  to  the  effect  of  the  mortgage  of  the  horse  made  by  W.  H. 
Turner  and  wife  to  Smith  in  the  presence  of  J.  Turner,  as  no  instruc- 
tion was  asked  on  the  subject,  we  forbear  any  comments.  But  for 
the  error  pointed  out  the  judgment  is  reversed  and  the  cause  is 
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remanded  for  a  new  trial,  and  for  further  proceedings  consistent 
herewith. 

Read  &  Twytnan,  for  appellant. 

W,  P.  D.  Bush,  T.  A.  Robertson,  for  appellee. 


JosiAH  MoxLEY  V.  W.  R.  Maupin,  et  al. 

Usury — Principal  and  Surety. 

Where  a  principal  and  surety  are  Jointly  sued  and  judgment  is 
taken  by  default  and  paid  by  the  surety,  who  takes  a  transfer  of  th« 
judgment  and  attempts  to  collect  it  from  his  principal,  the  priociiial 
may  not  legally  set  up  that  there  was  usury  embraced  in  the  jiidf- 
ment  to  defeat  its  enforcement  by  the  surety. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

March  16,  1878. 

Opinion  by  Judge  Cofer  : 

Moxley  was  sued  jointly  with  Maupin  by  Moore's  curator,  and  al- 
lowed judgment  to  go  by  default  for  the  amount  of  the  debt,  indud- 
ing  usury.  Maupin  then  paid  off  the  judgment  and  took  a  transfer, 
and  it  is  now  insisted  that  Moxley  may  set  up  the  usury  embraced 
in  the  judgment  to  defeat  its  enforcement  by  his  surety. 

Having  allowed  judgment  to  go  without  objection,  and  the  surety 
having  paid  it,  Moxley  has  no  right  to  resist  the  demand  of  tbc 
surety  to  be  reimbursed.  The  payment  is  presumed  to  have  been 
made  at  Moxley's  request,  and  it  would  be  strange  indeed  if,  after 
having  failed  to  set  up  the  usury  embraced  in  the  note  as  a  defense 
to  the  action,  and  after  requesting  his  surety  to  pay  the  judgment 
usury  and  all,  he  could  set  up  the  usury  to  defeat  proceedings  by 
the  surety  to  recover  the  money  thus  paid. 

The  surety  does  not  occupy  the  attitude  of  an  ordinary  assignee, 
but  rather  of  an  assignee  who  has  taken  an  assignment  of  an  obliga- 
tion at  the  request  of  the  obligor.  As  to  that  class  of  assignees 
it  is  well  settled  that  the  obligor  waives  all  defenses  existing  at  the 
time,  and  is  bound  to  pay  the  debt,  although  he  might  not  have  been 
legally  bound  to  pay  it  to  the  assignor. 

Any  other  view  of  this  case  would  enable  the  appellant  to  perpe- 
trate a  fraud  upon  his  surety. 

Judgment  affirmed. 

W.  H.  Holt,  Thomas  Turner,  for  appellant. 

Apperson  &  Reid,  for  appellees. 


1878.]  Dedman  V,  Priest.  853 

James  H.  Dedman,  et  al.,  v.  G.  W.  Priest,  et  al. 

Husband  and  Wife— Husband  Leasing  Wife's  Real  Estate— Fraud. 

The  husband  has  a  right  to  execute  a  lease  of  his  wife's  real  estate 
for  a  period  of  three  years,  if  the  lease  is  made  in  good  faith,  but 
where  made  only  a  day  or  two  before  the  wife's  death,  not  in  good 
faith  but  as  a  mere  device  to  defeat  the  right  of  the  wife's  heirs  to 
possession  for  a  period  of  three  years,  it  is  Yoid  because  fraudulent 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

March  19,  1878. 

Opinion  by  Judge  Cofer  : 

The  transaction  between  Stucky  and  Priest  was  not'  a  leasing  in 
good  faith  by  the  latter  to  the  former  of  the  wife's  real  estate,  but 
was  a  mere  device  to  defeat  the  right  of  the  wife's  heirs  to  posses- 
sion for  a  period  of  three  years. 

Stucky  claims  nothing  under  the  pretended  lease,  and  Priest  is 
still  in  possession,  and  now  claims  to  hold  the  property  as  the  tenant 
at  sufferance  of  Stucky.  It  is  not  pretended  that  the  lease  was  made 
in  good  faith  with  a  view  to  transfer  to  Stucky  the  use  or  control  of 
the  property,  or  that  he  was  or  is  expected  to  pay  the  merely  nominal 
sum  agreed  on  as  the  annual  rent.  On  the  contrary,  the  evidence 
shows  beyond  quiestion  that  the  sole  purpose  of  the  alleged  lease 
was  to  keep  the  heirs  of  Mrs.  Priest  out  of  possession  for  three  years, 
and  to  enable  her  husband  to  hold  and  enjoy  the  property  during  that 
time. 

Stucky  testifies  that  Priest  called  on  him  a  day  or  two  before  the 
death  of  Mrs.  Ftiest,  "and  stated  that  his  wife  was  very  ill  and 
would  live  but  a  short  time;  that  his  attorney  had  told  him  (Priest) 
he  had  the  right  to  lease  her  real  property  for  three  years,  and  that 
the  property  being  in  her  name,  he  desired  me  to  permit  him  to 
lease  the  house  and  lot  to  me  for  three  years.  I  told  him  he  might 
do  so.  I  permitted  the  use  of  my  name  as  an  accommodation  to 
him."  He  then  goes  on  to  state  in  substance  that  he  has  never  had 
possession  or  control  of  the  property,  has  never  asked  for  either,  and 
that  neither  has  been  tendered  to  him,  and  he  does  not  know  who 
has  possession,  nor  does  he  know  who  has  occupied  it  or  received 
the  rent.  That  there  was  no  bona  fide  leasing  of  the  property  is 
clear. 

But  counsel,  while  virtually  conceding  that  the  object  was  merely 
to  enable  Priest  to  retain  the  property,  and  not  in  good  faith  to 
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rent  it  to  Stucky  to  be  used  or  controlled  by  him,  contends  that  as 
the  law  gave  him  the  right  to  rent  it,  no  wrong  has  been  done  to  tbe 
heirs  of  the  wife,  of  which  they  can  complain,  and  seems  to  regard 
the  statute  authorizing  the  husband  to  rent  the  general  estate  of  the 
wife  as  made  for  the  benefit  of  the  husband  only.  The  heirs  had  a 
right  to  the  immediate  possession  unless  the  husband  had  leased  the 
property  during  the  life  of  the  wife ;  and  this  implies  that  it  must 
have  been  a  leasing  in  good  faith,  for  a  leasing  not  in  good  faith 
is  not  a  leasing  at  all.  If  the  sole  object  of  the  statute  had  been  to 
enable  the  husband  to  enjoy  the  wife's  estate  for  three  years  after 
her  death  the  rational  way  of  attaining  that  object  would  have  been 
to  provide  for  such  enjoyment,  instead  of  providing  for  securing  it 
by  a  lease  during  coverture. 

But  we  apprehend  the  purpose  of  the  statute  was  to  enable  the 
husband  to  rent  the  wife's  property,  and  that  the  benefits  he  enjon 
are  rather  the  incidents  of  the  law,  than  the  purposes  for  which  it 
was  enacted.  Unless  the  husband's  lease  was  made  valid  after  the 
death  of  the  wife  he  could  not  rent  her  estate  for  a  fair  rent,  be- 
cause the  tenant  in  that  case  must  take  the  risk  that  she  would  die 
during  the  term.  This  was  no  doubt  the  chief  consideration  that 
led  to  the  enactment  of  the  statute. 

It  does  not  follow  that  because  the  husband  had  the  legal  right 
to  lease  the  premises,  and  the  wife's  heirs  take  as  volunteers,  that 
it  was  impossible  to  commit  a  fraud  upon  their  rights  by  a  lease  exe- 
cuted during  her  life  for  the  sole  purpose  of  continuing  the  husband 
in  the  possession  and  control  of  the  property  after  her  death. 

If  Stucky  acted  in  good  faith,  and  had  asserted  a  right  under  the 
lease  to  the  possession  and  control  of  the  property,  quite  a  diflFerent 
question  would  have  arisen.  But  as  he  claims  no  interest  or  bene- 
fit under  the  lease,  and  it  was  made  by  Priest  merely  to  defeat  6it 
right  of  his  wife's  heirs  to  the  immediate  possession,  and  not  in  a 
bona  fide  exercise  of  his  marital  right,  the  court  erred  in  not  adjudg- 
ing the  lease  void  and  the  plaintiff's  entitled  to  the  p>ossession  of 
the  property. 

Counsel  is  mistaken  in  saying  the  evidence  shows  that  immediately 
after  the  death  of  the  wife  the  husband  ceased  to  occupy  the  premises, 
and  that  after  he  left  a  family  was  occupying  the  house.  The  evi- 
dence is  silent  as  to  who  was  occupying  it  or  as  to  whether  Priest 
had  ceased  to  occupy  it.  But  it  was  alleged  in  the  petition  that  be 
was  in  possession,  and  that  allegation  was  not  denied. 

If,  however,  it  did  appear  that  Priest  was  not,  but  that  another 
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was  occupying  the  property,  it  would  be  clear  from  the  testimony 
of  Stucky  that  the  person  so  in  possession  was  not  put  there  by  him, 
and  had  no  right  to  be  there  under  him. 

Stucky  seems  to  have  acted  innocently  in  the  matter,  and  should 
be  adjudged  the  costs  of  the  appeal. 

Judgment  reversed,  and  cause  remanded  for  further  proper  pro- 
ceedings. 

Dtiprey  &  Middleton,  for  appellants, 

Clemmons  &  Willis,  for  appellees. 


John  M.  Duke,  et  al.,  v.  Sinking  Fund  Commissioner  of  Mason 

County,  et  au 

Officer  Holding  Over — Liability  of  Sureties  on  Bond. 

Where  the  law  provides  that  an  officer  shall  hold  over  until  his 
successor  is  qualified,  his  bond  covers  his  acts,  while  he  is  holding 
over,  but  where  he  is  not  authorized  by  the  law  to  hold  over,  and 
gives  bond  for  one  year,  the  sureties  on  such  bond  are  not  liable  for 
defalcation  after  the  expiration  of  such  year. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 

March  19,  1878. 

Opinion  by  Judge  Pryor  : 

Where  the  law  provides  that  the  officer  appointed  shall  hold  over 
until  his  successor  is  qualified,  his  bond  would  then  cover  his  acts 
as  long  as  he  retains  the  office,  and  authorities  may  be  found  fixing 
the  responsibility  on  the  surety  even  where  no  such  condition  is 
annexed  to  the  law  creating  the  office.  In  the  present  case  the  officer 
was  only  appointed  for  one  year,  and  when  the  surety  aflixed  his 
name  to  the  bond  he  obligated  himself  to  become  responsible  for  the 
period  during  which  his  principal,  by  the  very  terms  of  the  act,  was 
authorized  to  collect. 

The  commissioners  were  required  to  appoint  one  of  their  number 
treasurer  annually,  and  the  treasurer,  before  he  could  receive  any 
revenue,  etc.,  was  required  to  execute  bond,  with  surety  to  be  ap- 
proved by  the  county  court  in  double  the  sum  which  it  is  expected 
he  will  receive  during  the  year.  We  think,  as  in  this  case,  the  lia- 
bility of  the  sureties  was  not  only  confined  to  the  year  or  to  the 
monies  falling  due  or  to  be  collected  within  that  year,  but  that  the 
office  also  terminated,  and  the  treasurer  had  no  right  to  collect 
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monies  thereafter  to  become  due  the  county  by  virtue  of  his  oflkc 
The  sureties  certainly  had  no  reason  to  believe  that  they  were  liaWe 
ad  infinitum  for  all  the  acts  of  Taylor,  not  only  for  the  year  but  so 
long  as  he  might  assume  to  discharge  the  duties  of  the  office.  Sudi 
was  not  the  undertaking  of  the  bond,  and  when  executed  the  counn' 
court  only  approved  a  bond  that  would  secure  the  county  and  those 
in  interest  for  the  loss  that  might  be  sustained  by  reason  of  his  right 
to  collect  the  monies  falling  due  within  the  year  for  which  he  was 
appointed. 

The  case  of  Offutt  v.  Commonwealth,  lo  Bush  212,  is  anal(^;ou5 
to  this  case.  Taylor's  official  term  was  one  year,  and  so  far  as  these 
appellants  are  concerned  neither  the  commissioner  nor  the  count)' 
court  had  the  right  to  permit  him  to  act  without  executing  a  bond 
with  reference  to  the  collection  of  claims  falling  due  after  his  tcnn 
expired.  It  is  plain  in  construing  this  bond  that  neither  the  county 
court  or  the  sureties  intended  to  embrace  in  its  provisions  any  liabil- 
ity on  the  sureties  for  a  longer  period  than  that  to  which  Taylor 
had  been  appointed. 

The  answer  of  the  appellants  was  good  in  so  far  as  they  denied 
any  other  liability  than  that  for  monies  collected  or  claims  properlv 
due  for  the  year  in  which  Taylor  was  appointed.  In  this  view  of 
the  case  it  becomes  unnecessary  to  notice  the  other  questions  raised 
in  the  case.  Judgment  reversed  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 

/.  G.  Hickman,  for  appellants, 

Wadsworth  &  Son,  for  appellees. 


J.  C.  Wilson  v.  George  Cribbage. 

School  Teacher — Employment  and  Discharge. 

The  commissioner  may  suspend  or  remove  a  teacher^  but  before  be 
can  do  so  some  cause  must  exist  and  a  charge  be  lodged  against  t&e 
teacher.    He  cannot  remove  a  teacher  at  his  mere  will  and  pleasure. 

Judicial  Opinion  by  0£Eicer. 

The  rendition  of  a  Judicial  opinion,  where  officer  is  not  influenced  \e 
Improper  motives,  will  not  subject  the  officer  to  an  action,  but  he  may 
be  held  liable  where  he  acts  corruptly  and  maliciously. 

APPEAL  FROM  GRAYSON  CIRCUIT  COURT. 

March  26,  1878. 
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Opinion  by  Judge  Pryor  : 

The  act  authorizing  the  commissioner  to  suspend  or  remove  a 
teacher  prescribes  the  causes  for  which  the  teacher  may  be  removed, 
and  some  cause  must  exist  and  a  complaint  be  made  before  this 
power  confided  to  the  commissioner  can  be  exercised.  It  matters 
not  in  what  capacity  the  commissioner  may  be  regarded  as  acting, 
iwhether  as  a  judicial  or  ministerial  officer,  he  is  not  vested  with 
such  arbitrary  power  as  will  enable  him  to  remove  a  teacher  at  his 
mere  will  and  pleasure.  The  amended  petition  alleges  that  the  com- 
missioner acted  from  corrupt  and  malicious  motives,  and  removed 
appellant  from  his  position  without  any  notice  and  in  the  absence 
of  any  complaint  made  against  him.  If  regarded  in  the  light  of  a 
judicial  inquiry,  and  the  power  is  to  some  extent  judicial,  the  ap- 
pellant should  have  been  given  an  opportunity  to  be  heard,  and  cer- 
tainly to  know  the  nature  of  the  charge  against  him.  A  judicial 
opinion,  however  erroneous,  if  not  influenced  by  improper  motives, 
will  not  subject  the  officer  to  an  action,  and  where  he  acts  corruptly 
and  maliciously  the  action  against  him  can  be  maintained.  The 
amended  petition  presented  a  cause  of  action.  Gregory  v.  Brown, 
4  Bibb  28;  Morgan  v,  Dudley,  18  B.  Mon.  693. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Conklin  &  McBeath,  G.  W,  Stone,  for  appellant, 

Ben  S.  Robbins,  Jos.  S.  Wortham,  for  appellee. 


Barbara  Stone  v,  L.  B.  Hudson. 

Execution — Right  of  Ownership. 

Where  an  officer  holding  an  execution  makes  a  levy  on  property 
seized  as  the  property  of  the  execution  defendant  such  property  Is 
prima  facie  subject  to  such  seizure,  and  one  claiming  to  own  such 
property  has  the  burden  of  proof  and  the  right  to  open  and  close. 

Fraud  of  Mortgagor. 

Although  a  mortgagor  executes  a  mortgage  to  defraud  creditors,  If 
the  mortgagee  had  a  subsisting  debt  against  him  and  was  Ignorant 
of  his  fraudulent  purpose  such  mortgagee  is  protected  by  Sec.  1  of 
the  statute  relating  to  fraudulent  conveyances. 

APPEAL,  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

March  27,  1878. 


8s8  Kentucky  Opinions.  [March, 

Opinion  by  Judge  Cofer  : 

Both  the  issue  formed  by  the  court  and  the  nature  of  the  qucstior 
to  be  tried  cast  the  burden  of  proof  upon  the  appellee  and  entitled 
him  to  conclude  the  argument.  The  officer  had  seized  the  pn^)cny  as 
the  property  of  Bryant,  the  execution  defendant,  and  it  was  prima 
facie  subject  to  such  seizure. 

We  can  perceive  no  ground  upon  which  it  could  have  been  he!d 
that  the  mortgage  from  Bryant  to  the  appellee  was  incompetent  as 
evidence  in  support  of  appellee's  claim.  Its  execution  was  proved 
by  the  clerk's  certificate  of  acknowledgment,  and  it  was  the  founda- 
tion of  appellee's  alleged  title. 

The  instructions  asked  by  the  appellant  were  all  properly  refused. 
Nos.  I,  2,  3  and  4  were  all  attempts  to  have  the  court  instruct  the 
jury  as  to  the  effect  of  detached  portions  of  the  evidence.  The  issae 
between  the  parties  was  whether  the  mortgage  was  fraudulent,  and 
the  court  properly  refused  to  hypothecate  instructions  upon  distinct 
portions  of  the  evidence  conducing  to  prove  fraud,  and  left  the  jury 
to  decide  the  question  on  all  the  evidence. 

No.  5  was  substantially  given  in  No.  2  of  the  court's  instructions. 
The  instructions  given  by  the  court  were  correct.  Although  Br}a£t 
may  have  executed  the  mortgage  with  intent  to  defraud  his  creditors, 
if  the  appellee  had  a  subsisting  debt  against  him  and  was  ignoran: 
of  Bryant's  fraudulent  purpose  appellee  is  protected  by  the  express 
language  of  the  latter  clause  of  Sec.  i  of  the  statute  relating  to  fraud- 
ulent conveyances,  which  provides  that  "this  section  shall  not  affcc: 
the  title  of  a  purchaser  for  a  valuable  consideration,  unless  it  appear 
that  he  had  notice  of  the  fraudulent  intent  of  his  immediate  grantor." 
The  question  whether  appellee  had  such  notice  was  submitted  to 
the  jury,  and  we  cannot  say  that  their  finding  was  flag^ntly  against 
the  evidence. 

The  judgment  must  therefore  be  affirmed, 

James  Harrison,  A,  Duvall,  for  appellant 

IV.  O.  Dodd,  for  appellee. 


W.  H.  Stokes's  Ex'r,  et  al.,  v.  Ellen  S.  Shippen,  et  al 

Change  of  Venue. 

Where  a  cause  is  reversed  in  this  court  on  appeal  the  trial  cooit 
has  no  authority  to  entertain  or  pass  on  an  application  for  a  cfaasse 
of  venue  prior  to  the  cause  being  certified  to  the  lower  coart 
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IVills — ^Frattd  and  Undue  Influence — Evidence. 

The  jury  in  deliberating  on  the  question  of  mental  incapacity  of  a 
testator  and  fraud  and  undue  Influence,  has  the  right  to  consider 
the  provisions  of  the  paper  or  will  in  connection  with  other  evidence. 

Verdict  of  Jury. 

This  court  is  bound  by  the  statute  to  give  to  the  verdict  of  a  Jury 
the  same  effect  as  is  given  to  verdicts  in  other  than  will  cases  and 
will  not  reverse  the  findings  of  the  Jury  unless  flagrantly  or  palpably 
wrong. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

April  1,  1878. 

Opinion  by  Judge  Lindsay  : 

At  the  April  term,  1876,  of  the  Spencer  Circuit  Court  a  judgment 
^was  entered  upon  the  verdict  of  a  jury  declaring  that  a  certain  paper 
then  and  there  in  contest  was  not  the  true  last  will  and  testament  of 
Wm.  H.  Stokes,  deceased.  That  judgment  was  reversed  by  this 
court  on  an  appeal  prosecuted  by  the  propounders  of  the  alleged 
will.  Before  the  mandate  of  this  court  was  filed  in  the  clerk's  office 
of  the  court  below  the  propounders  made  application  to  the  judge 
of  that  court  at  Chambers,  for  a  change  of  venue.  Their  motion 
was  denied.  Afterward  the  issue  of  will  or  no  will  was  again  tried, 
and  again  there  was  a  verdict  and  judgment  against  the  propound- 
wers,  and  the  case  is  now  before  this  court  on  a  second  appeal. 

The  first  error  complained  of  is  the  refusal  of  the  circuit  judge  to 
^rant  the  change  of  venue.  At  the  time  the  application  was  made  the 
cause  was  not  pending  in  this  court  for  the  purpose  of  any  such  pro- 
ceeding. 

Subdivision  2,  Sec.  761,  Civil  Code  of  Practice  (Bullitt's),  pro- 
vides that,  "If  a  judgment  be  reversed,  and  the  case  remanded  for 
a  trial  or  other  proceedings,  it  shall  stand  for  trial  or  for  such  other 
proceedings  in  the  court  whence  the  appeal  was  taken,  at  the  next 
succeeding  term  thereof;  provided  that  the  mandate  of  the  Court 
of  Appeals  be  filed  in  the  clerk's  office  of  the  lower  court,  and  notice 
thereof  given  to  the  adverse  party,  if  he  be  in  the  county,  or,  if  he 
be  absent  from  the  county,  to  his  attorney,  ten  days  before  the  com- 
mencement of  such  term.  Such  cases  shall  have  the  same  position 
on  the  docket  of  such  court  as  if  no  appeal  had  been  taken ;  and  at 
.any  trial  after  the  mandate  is  filed  and  notice  thereof  given  as  afore- 
:said,  either  party  may  take  depositions,  as  in  other  cases." 

The  mandate  issued  by  this  court  was  addressed  to  the  Spencer 
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Circuit  Court,  and  commanded  that  court  to  award  a  new  trial,  and 
to  take  further  steps  consistent  with  the  opinion  delivered  upon  the 
reversal  of  its  judgment.    The  mandate  was  imperative  on  the  court 
below.    It  was  bound  to  enter  it  upon  its  records,  and  it  was  not 
competent  for  the  judge,  in  or  out  of  court,  to  do  any  act  of  contra- 
vention of  its  requirements,  or  to  take  any  steps  to  disable  the  cotai 
from  acting  in  obedience  thereto.  Holley  v.  Holley,  5  Litt.  290 ;  Wat- 
son V,  Avery,  3  Bush  635 ;  Scott  v.  Scott's  Ex'r,  9  Bush  174-    If  the 
venue  had  been  changed  at  the  time  the  application  was  made,  the 
mandate  of  this  court  could  never  have  reached  the  court  to  whidi 
it  was  addressed,  and  that  court  would  have  been  disabled  from 
granting  the  new  trial.    The  parties  were  not  then  in  a  position  to 
take  depositions,  much  less  to  take  proceedings  in  the  cause,  which 
from  their  very  nature  could  not  precede,  but  must  follow  the  grant- 
ing of  the  new  trial.    If  the  order  for  the  change  of  venue  had  been 
made  it  would  have  been  a  nullity,  and  the  circuit  judge  for  that 
reason,  if  for  no  other,  properly  overruled  the  application. 

It  is  next  contended  that  instruction  No.  2,  given  at  the  instance 
and  on  the  motion  of  appellees,  was  misleading  and  erroneous.  Said 
instruction  is  as  follows :  "If  the  jury  believe  from  the  preponder- 
ance of  the  evidence  that  the  paper  "AK"  was  procured  to  be  exe- 
cuted by  fraud  or  undue  influence,  or  that  at  the  time  of  its  execn- 
tion  W.  H.  Stokes  had  not  a  sound  and  disposing  mind  and  memor>', 
they  should  find  said  paper  not  to  be  the  will  of  said  Stokes." 

This  is  but  a  converse  of  a  proposition  embodied  in  the  first  in- 
struction given  for  the  appellants,  and  it  is  not  seriously  insisted 
that  it  is  incorrect  as  a  mere  abstract  legal  proposition.  But  appel- 
lants do  contend  that  the  evidence  before  the  jury  did  not  warrant 
the  court  in  giving  it.  To  determine  this  question  it  is  necessary 
to  review  in  a  general  way  the  evidence  presented  by  the  record 
before  us. 

The  deceased  was  a  man  of  fine  business  capacity,  and  accumu- 
lated a  large  fortune.  When  in  the  enjo)mient  of  good  health  he 
was  resolute,  determined  and  self-reliant,  and  not  likely  in  business 
motives  to  yield  to  the  influence  or  control  of  anyone.  For  some 
months  before  the  publication  of  the  paper  in  contest  he  suflFered 
from  failing  health,  and  was  more  or  less  despondent  on  that  account 
About  the  20th  of  December,  1874,  he  was  stricken  with  paral3rsis, 
which  affected  one  of  his  arms.  Whether  the  paralysis  was  partial 
and  proceeded  from  some  local  injury  or  nervous  affection,  or 
whether  it  affected  one  side  of  the  body  and  proceeded  from  the  brain 
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is  left  an  open  question  of  the  evidence.    It  may  be  that  the  evidence 
preponderates  in  favor  of  the  last  conclusion.    But  when  the  state- 
ments of  the  negro  man,  Robert  Parker,  as  to  the  opinion  expressed 
by  Dr.  Rodgers  to  Stokes  after  a  careful  examination,  that  he  was 
threatened  with  disease  of  the  brain,  and  the  fact  that  in  a  few 
months  thereafter  he  was  stricken  with  paralysis  which  may  have 
evidenced  disease  of  that  organ,  according  to  the  testimony  of  Dr. 
Coleman  Rogers,  Jr.,  and  which  did  evidence  such  a  disease  in  the 
opinion  of  Dr.  Koheler,  the  only  medical  man  testifying  who  attended 
on  Stokes  during  his  last  and  fatal  illness,  are  considered,  we  cannot 
say  there  was  not  evidence  before  the  jury  tending  to  show  that 
when  the  alleged  will  was  prepared  and  published,  the  mental  facul- 
ties of  the  deceased  were  so  far  affected  by  the  disease  in  question 
as  to  render  him  incapable  of  disposing  of  his  large  estate. 

It  is  true  the  character  of  Parker  was  attacked,  but  his  story  is 
inherently  probable,  and  is  to  some  degree  confirmed  by  Mrs. 
^Marshall  in  one  of  her  letters  to  Mrs.  Shippen,  and  also  by  the  testi- 
mony of  Mrs.  Harrison.  At  any  rate  the  jury  had  the  right  to  be- 
lieve him,  and  they  seem  to  have  done  so. 

But  independent  of  this  direct  evidence  of  mental  incapacity,  there 
are  other  circumstances,  standing  prominently  out  in  this  case,  which 
the  jury  had  the  right  to  consider  on  the  question  of  fraud  and  un- 
due influence,  as  well  as  that  of  mental  incapacity.  The  deceased 
gave,  as  a  reason  for  discriminating  against  Mrs.  Shippen,  that  he 
had  advanced  her  greatly  more  than  any  of  his  other  children.  This 
according  to  the  record  before  us  was  a  mistake,  which  he  would 
not  have  made  if  he  had  been  in  full  possession  of  his  faculties. 

Mrs.  Shippen  proves  that  the  advances  made  to  her  were  insig- 
nificant in  character  and  value,  and  the  propounders  of  the  will 
not  only  failed  to  contradict  her  statements  in  this  regard,  but  showed 
that  some  of  them  had  received  much  more  from  the  bounty  of  the 
deceased,  than  the  daughter  against  whom  the  discrimination  was 
made.  This  discrimination  is  irreconciliable  with  the  well-known 
and  marked  affection  which  the  deceased  entertained  for  Mrs.  Ship- 
pen  when  in  good  health,  and  was  altogether  inconsistent  with  the 
intentions  he  expressed  when  at  Mound  City  a  few  months  before 
his  death,  and  it  cannot  be  accounted  for  on  the  g^round  that  he  was 
displeased  with  Mrs.  Shippen's  husband. 

It  is  true  that  he  did  not  regard  Shippen  as  a  good  business  man, 
and  was  unwilling  longer  to  be  connected  with  him  as  a  partner. 
But  there  is  nothing  in  the  record  tending  to  show  that  he  had  any 
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personal  grievance  against  Shippen  or  that  he  did  not  regard  him 
as  an  upright,  honest  and  worthy  man. 

The  jury  had  also  the  right  to  consider  the  provisions  of  the  paper 
itself  in  deliberating  on  the  question  of  mental  incapacity,  frand 
and  undue  influence.  Whilst  it  is  altogether  reasonable  that  a  sane 
man  should  desire  his  estate  kept  together  for  the  period  of  tea 
years,  and  the  incomes  and  profits  accruing  during  that  period  of 
time  added  to  the  general  fund  before  the  final  distribution  among 
the  objects  of  his  bounty,  there  are  many  features  in  the  peculiar 
provisions  of  the  paper  in  contest,  relating  to  the  management  of 
the  estate  by  the  nominated  executors,  contradictory  of  the  decedent's 
whole  life.  One  of  the  strangest  traits  of  his  character  as  a  busi- 
ness man  was  his  disposition  to  invest  his  means  in  real  estate,  and 
though  he  was  worth  probably  half  a  million  dollars  at  the  time  of  his 
death,  the  proof  shows  that  he  had  always  been  adverse  to  dealing 
in  stocks  or  bonds,  or  personal  securities  of  any  kind,  and  owned 
practically  none  of  such  securities  at  the  time  his  ill  health  com- 
pelled him  to  give  up  the  active  management  of  his  business  affairs. 

Yet  we  find  him  imparting  his  large  estate  to  two  executors,  the 
eldest  of  whom,  a  son-in-law,  is  not  shown  to  be  a  business  man  of 
more  than  usual  ability,  and  the  youngest,  a  son,  who  had  just  at- 
tained his  majority,  whose  health  was  delicate,  and  who  could  have 
had  no  considerable  experience,  and  these  executors  were  empowered 
by  the  alleged  will  to  sell  and  convey  any  and  all  the  estate  of  the 
decedent,  real,  personal  and  mixed,  wherever  situated,  in  this  or 
any  other  state,  at  either  private  or  public  sale,  and  on  such  terms 
as  they  might  see  proper ;  and  they  were  requested  as  soon  as  con- 
venient to  sell  all  the  unimproved  and  unproductive  real  estate 
wherever  situated,  and  with  the  proceeds  thereof,  or  any  other  money 
in  their  hands,  to  improve,  repair  or  purchase  other  real  estate,  or 
to  purchase  stocks,  bonds  or  other  property  at  their  discretion.  In 
the  language  of  the  alleged  will  the  decedent  vested  the  nominated 
executors  with  full  power  and  authority  for  the  term  of  ten  years 
to  do  anything  with  his  estate  and  the  incomes,  rents  and  proceeds 
thereof,  that  he  could  or  would  do,  if  alive,  with  a  few  immaterial 
exceptions  and  restrictions. 

No  reason  is  given  and  none  has  been  assigned,  why  at  the  end  of 
long,  laborious  and  successful  life,  the  decedent  should  abandon  a 
policy  that  had  led  him  on  to  fortune,  and  why  at  a  time  when  the 
financial  disturbances  of  the  country  had  greatly  imperiled  the  value 
of  stocks  and  bonds  and  rendered  them  undesirable,  if  not  dangerous. 
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n vestments,  he  should  direct  his  real  estate  to  be  sold,  and  not  only 
iiiTipower  but  request  his  executors  to  invest  the  proceeds,  in  part  at 
least,  in  property  in  which  he  had  always  refused  to  deal  under  the 
r^Tost  favorable  circumstances. 

It  was  also  the  province  of  the  jury  to  take  into  consideration  the 
fact  that  the  executors,  in  whom  these  unusual  powers  were  vested 
and  whose  discretion  in  the  management  of  this  large  estate  was 
5^0   unlimited,  had  constant  access  to  the  deceased  during  his  last  ill- 
ness, and  that  one  of  them  lived  in  the  house  with  him.    They  had 
also  the  right  to  consider  that  Mrs.  Shippen,  the  contestant,  lived 
in  a  distant  state,  and  did  not  see  her  father  during  his  last  illness, 
and  whilst  she  may  not  have  been  kept  away  from  him  by  the  letters 
w^ritten  her  by  one  of  the  favored  legatees,  she  was  at  least  not  in- 
formed of  the  fact  that  his  condition  was  such  that  it  was  essential 
that  she  should  visit  him  without  delay  in  case  she  expected  or  de- 
sired to  see  him  alive. 

It  may  be  that  the  direct  and  circumstantial  evidence  tending  to 
show  mental  incapacity  on  the  part  of  the  decedent  does  not  come 
lip  to  that  standard  which  would  induce  a  court  to  hold  that  he  had 
not  a  sound  and  disposing  memory  on  the  29th  of  December,  1874, 
and  that  the  other  circumstances  in  proof,  considered  in  connection 
with  the  remarkable  features  of  the  will  we  have  first  pointed  out, 
and  with  the  admitted  physical  feebleness  of  Stokes  at  the  time  just 
mentioned,  are  insufficient  to  satisfy  the  legal  mind  that  the  execu- 
tion of  the  paper  was  procured  either  by  fraud  or  by  undue  influence ; 
yet  it  is  impossible  to  say  that  there  was  not  evidence  before  the 
jury  tending  in  some  degree  to  support  each  one  of  the  propositions 
embodied  in  the  instruction  under  consideration,  and  we  cannot  de- 
cide that  the  finding  of  the  jury,  no  matter  on  which  of  these  propo- 
sitions it  may  have  relied,  was  flagrantly  or  palpably  wrong. 

We  are  bound  by  the  statute  to  give  to  their  verdict  the  same 
effect  as  is  given  to  verdicts  in  other  than  will  cases. 

In  this  case  we  cannot,  therefore,  reverse  the  judgment  of  the 
circuit  court  on  the  ground  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence,  nor  can  we  hold  that  the  law  of  the  case 
was  not  fully  and  fairly  presented  by  the  court's  instructions. 

Exceptions  were  taken  to  various  rulings  of  the  court  below  in 
the  admission  and  rejection  of  evidence,  but  said  exceptions  are  not 
insisted  on  in  this  court,  and  we  have  failed  to  perceive  that  there 
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was  any  error  in  this  regard  prejudicial  to  the  rights  of  the  appel- 
lants. 

Judgment  affirmed, 

Bullock  &  Anderson,  W.  /.  CaXdwell,  for  appellants. 

Semirall  &  Bodley,  C,  M.  Harwood,  E.  E,  McKay,  for  appellees. 


George  F.  Kimberlin,  et  al.,  v.  Bernetta  Kimberun. 

Husband  and  Wife— Wife's  Money  Used  to  Buy  Land. 

Where  the  husband  buys  lands  while  the  wife's  money  Is  still  ii 
the  hands  of  the  administrator  and  still  subject  to  her  risht  of  settle- 
ment,  and  he  agrees  with  or  promises  her  to  use  her  money  to  pay 
for  the  land  and  have  it  conveyed  to  her,  her  equity  in  the  land  is 
superior  to  the  equity  of  her  husband's  creditors. 

Wife's  Money  Not  in  Possession  of  Husband. 

When  a  husband,  before  reducing  the  wife's  choses  to  possessicHL. 
promises  her  to  invest  the  proceeds  in  her  name,  he  must  be  held  to 
receive  such  proceeds  in  trust  and  not  in  his  own  right. 

APPEAL  PROM  WASHINGTON  CIRCUIT  COURT. 

April  2,  1878. 

Opinion  by  Judge  Cofer  : 

It  is  not  rational  that  Mrs.  Kimberlin's  patrimony  never  came  into 
the  actual  manual  custody  of  her  husband.  It  was  paid  to  McElroy 
in  payment  of  the  purchase  money  for  the  land  purchased  of  Browiu 
and  when  it  was  so  paid  the  effect  was  precisely  the  same  as  if  it 
had  been  received  by  her  husband  and  paid  by  him  for  the  land 
McElroy  was  virtually  the  assignee  of  the  husband,  and  the  pay- 
ment to  him  by  Craycroft,  as  administrator  of  the  father  and  grand- 
father of  Mrs.  Kimberlin,  had  precisely  the  same  effect  as  if  it  had 
been  made  to  her  husband  in  stead  of  his  assignee. 

If,  however,  the  husband  bought  the  land,  and  while  the  wife's 
money  was  yet  in  the  hands  of  the  administrator,  and  therefore 
still  subject  to  her  right  to  a  settlement,  he  agreed  with  or  promised 
her  to  use  her  money  to  pay  for  the  land  and  to  have  it  conveyed  to 
her,  her  equity  is  superior  to  the  equity  of  her  husband's  creditors. 

The  well  established  doctrine  of  courts  of  equity  now  is,  that  so 
long  as  the  wife's  choses-in-action  remain  in  a  situation  in  which  she 
could,  by  application  to  a  court  of  equity,  have  a  settlement  upon 
herself  it  is  competent  for  the  husband  and  wife  to  ag^ee  that  he 
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will  reduce  them  to  possession  and  invest  the  proceeds  for  her  bene- 
fit ;  and  when  the  agreement  attempts  to  secure  to  the  wife  only  that 
which  the  chancellor  would  have  secured  to  her  had  application  been 
made  to  him  at  the  time,  the  agreement  will  be  enforced  against  the 
husband's  creditors  as  long  as  such  proceeds  can  be  traced  and 
identified.    Campbell  z\  Galbreath,  12  Bush  459. 

But  the  simple  fact  that  land  purchased  by  and  conveyed  to  the 
husband  was  paid  for  with  money  coming  to  the  husband  in  right 
of  the  wife  does  not  give  her  an  equity  that  she  can  assert  against 
her  husband's  creditor.  When  before  reducing  the  wife's  choses 
to  possession,  the  husband  promises  her  to  invest  the  proceeds  in 
her  name,  he  receives  such  proceeds  in  trust,  and  not  in  his  own 
right.  If  he  had  not  made  the  promise  the  wife  might  have  taken 
steps  to  secure  a  settlement,  and  courts  of  equity  cannot  know  but 
she  would  have  done  so  if  the  promise  had  not  been  made.  If  hav- 
ing made  the  promise  while  it  was  yet  in  the  power  of  the  wife  to 
compel  a  settlement  upon  her,  the  husband  in  violation  of  his  promise 
invests  the  money  in  his  own  name,  and  courts  of  equity  refuse  to 
recognize  the  agreement  and  enforce  the  trust,  they  allow  the  wife 
to  be  deprived  of  her  rights  through  the  fraud  of  her  husband. 

But  this  salutary  rule  of  equity  is  liable  to  be  abused,  and  should 
therefore  be  cautiously  applied.  It  is  generally  resorted  to  only 
after  the  husband  becomes  embarrassed,  and  when  the  temptation  to 
color  the  facts  is  very  great ;  and  relief  should  be  denied  unless  the 
alleged  agreement  be  clearly  established.  The  evidence  in  this  case 
is  very  unsatisfactory. 

That  the  land  was  paid  for,  in  part  at  least,  with  money  due  to 
Mrs.  Kimberlin,  is  clear.  But  the  evidence  offered  to  prove  the 
alleged  promise  of  her  husband  is  only  this — she  testified  that  the 
land  was  bought  as  a  home  for  herself  and  family,  and  that  it  was 
her  understanding  that  the  deed  from  Brown  was  to  be  made  to 
her.  Brown  testified  that  it  was  his  impression  that  the  deed  was 
to  be  made  to  her,  but  he  could  not  say  how  he  got  that  idea.  But 
he  also  testified  that  M.  H.  Kimberlin  said  the  land  was  all  paid 
for,  and  he  wanted  a  deed  for  his  land,  which  rather  negatives  his 
impression  that  the  deed  was  to  be  made  to  Mrs.  Kimberlin. 

It  does  not  matter  that  Bannister,  the  creditor,  and  George  Kim- 
berlin, the  surety  and  purchaser,  knew  that  Mrs.  Kimberlin  claimed 
the  land  and  that  it  was  paid  for  with  money  due  to  her  from  the 
estates  of  her  ancestors.     If  she  had  established  the  alleged  promise 
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of  her  husband  to  take  the  title  to  her  those  facts  would  have  been 
important,  but  not  having  done  so  they  cannot  avail  her. 

The  cases  dted  by  counsel  for  Mrs.  Kimberlin  are  not  analagous  to 
this.  Moore  v,  Moore,  14  B.  Mon.  259,  was  a  contest  between  the 
wife  and  one  to  whom  the  husband  had  pledged  the  wnfe*s  chose 
in  action  as  a  mere  security,  which  of  course  vested  in  the  pledgee 
an  equity  only.  The  mere  pledge  of  the  note  did  not  amount  to  a 
reduction  to  the  husband's  possession,  and  did  not  defeat  the  wife's 
equity. 

Sims  V.  Spalding,  2  Duv.  121,  was  a  case  in  which  a  creditor  of 
the  husband  went  into  a  court  of  equity  to  subject  land  paid  for  with 
money  belonging  to  the  wife  which  he  could  not  reach  without  the 
aid  of  the  chancellor.  The  chancellor  refused  to  aid  him  without 
making  a  proper  settlement  on  the  wife. 

In  Mallory  v.  Mallory's  Adm'r,  5  Bush  464,  the  husband's  agree- 
ment was  to  invest  the  proceeds  of  the  wife's  land  in  other  lands  to 
be  conveyed  to  her,  and  that  agreement  was  enforced.  In  the  case 
at  bar,  as  we  have  seen,  the  wife's  money  was  paid  in  discharge  of 
the  husband's  debt  for  the  land,  and  therefore  Mrs.  Kimberlin 
neither  has  nor  asserts  any  claim  to  the  money,  but  loses  her  claim 
upon  an  alleged  agreement  to  take  the  title  to  herself,  which  agree- 
ment, as  we  have  also  seen,  she  failed  to  prove.  Her  husband's 
creditors  found  the  legal  title  in  him  and  subjected  it  by  execution 
at  law.  She  could  only  defeat  by  establishing  an  agreement  or  prom- 
ise by  her  husband  upon  which  he  could  be  held  to  hold  the  land  in 
trust  for  her. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  its  judg- 
ment. 

Judgment  reversed  and  cause  remanded  with  directions  to  dis- 
miss Mrs.  Kimberlin's  petition  and  to  adjudge  the  land  to  George 
T.  Kimberlin. 

W.  H.  Hays,  for  appellants.    R,  /.  Browne,  for  appellee. 


Amanda  F.  Goggin,  Ex'x,  v.  Parthenia  E.  Hutch  ik^dn. 

Deed — Delivery — Acceptance. 

When  a  deed  is  found  on  record  In  the  proper  office  tbe  fact  is 
prima  facie  evidence  of  its  acceptance  by  the  grantee. 
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iyi«(ni«d  Woman's  Contract. 

While  a  married  woman  cannot  bind  herself  personally  by  her  con- 
tract she  is  capable  of  receiving  and  holding  the  title  to  real  estate, 
and  she  will  be  bound  as  though  by  an  executed  contract,  so  far  as 
to  entitle  the  grantor  to  retain  any  purchase  money  paid  him  by  or 
for  her  and  to  subject  the  property  to  the  payment  of  any  balance 
due  thereon. 

APPEAL  FROM  PUIJASKI  CIRCUIT  COURT. 

April  3,  1878. 

Opinion  by  Judge  Hines  : 

That  a  deed  is  found  on  record  in  the  proper  office  is  prima  facie 
evidence  of  its  acceptance  by  the  grantee.  The  land  in  contest  was 
purchased  with  the  knowledge,  consent  and  approbation  of  Mrs. 
Hutchinson ;  the  contract  was  made  by  her  husband,  who  was  pres- 
ent when  the  deed  was  executed ;  and  no  doubt  it  was  delivered  to 
him  and  by  him  lodged  for  record.  The  presumption  of  acceptance 
arising  from  the  recording  of  the  deed  is  strengthened  not  only  by 
the  fact  that  the  husband  was  present  when  it  was  executed,  but  by 
the  occupation  of  the  property  by  the  husband  and  wife. 

No  writing  besidesi  the  deed  was  ever  executed,  and  it  is  unrea- 
sonable to  suppose  that  the  vendee  entered  into  possession  and  occu- 
pied the  property  from  October,  1871,  to  February,  1874,  and  erected 
valuable  improvements  upon  it,  and  paid  on  the  purchase  price  more 
than  $1,100  without  any  written  evidence  of  title,  and  unless  the 
deed  was  accepted  they  had  none. 

There  is  nothing  in  the  record  to  show  that  Newland  had  any  con- 
trol of  the  fund  paid  on  the  land.  Both  the  mules  and  the  note  were 
controlled  by  Mrs.  Hutchinson,  and  with  her  husband's  consent  were 
paid  on  the  purchase,  and  a  deed  was  executed,  and  we  must  pre- 
sume accepted  and  recorded  with  her  knowledge  and  consent,  and 
the  contract  thus  completely  executed.  No  fraud  is  shown  and  no 
reason  appears  for  the  rescission  of  the  contract. 

True,  a  married  woman  cannot  bind  herself  personally  by  her  con- 
tract, but  she  is  capable  of  receiving  and  holding  the  title  to  real 
estate,  and  she  will  be  bound  as  though  by  an  executed  contract,  so 
far  as  to  entitle  the  grantor  to  retain  any  purchase  money  paid  him 
by  or  for  her  and  to  subject  the  property  to  the  payment  of  any  bal- 
ance due  thereon. 

The  fact  that  the  trustee  declined  to  accept  the  deed  does  not  en- 
title Mrs.  Hutchinson  to  repudiate  her  own  and  her  husband's  ac- 
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ceptance.  Newland  would  have  been  a  mere  naked  trustee  if  he  had 
accepted  the  deed.  The  whole  beneficial  interest  was  in  Mrs,  Hutch- 
inson, and  the  nominated  trustee  having  refused  to  accept  the  deed 
the  absolute  title  was  vested  in  her. 

We  are  therefore  of  the  <^inion  that  the  court  erred  in  refusing 
to  render  judgment  for  the  appellant  and  in  rescinding  the  contract 
Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  cross-petition  and  render  judgment  enforcing  the  vendor's  lien. 

Hill  &  Alcorn,  for  appellant.     PV,  H.  Patters,  for  appellee. 


David  L.  Graves  v.  Thomas  Lightfoot,  et  al. 

Guardian  of  Lunatic. 

The  guardian  of  a  lunatic  appointed  in  another  state  has  no  pover 
to  lease  the  land  of  the  lunatic  situated  in  this  state,  and  where  be 
does  80  such  lease  is  void. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

I  April  4,  1878. 

Opinion  by  Judge  Cofer  : 

The  failure  of  Wilson  to  file  the  affidavit  required  by  Sec  37,  Bul- 
litt's Code,  should  have  been  taken  advantage  of  by  rule  to  make 
the  affidavit,  on  pain  of  the  dismission  of  the  suit,  and  not  by  de- 
mturer  or  plea.  The  affidavit  constituted  no  part  of  the  cause  oi 
action,  and  its  absence  was  not  a  ground  of  demurrer. 

The  guardian  of  a  lunatic,  appointed  in  another  state,  has  w 
power  to  lease  the  land  of  the  lunatic  situated  in  this  state.  The 
guardian  or  committee  of  a  person  of  unsound  mind,  like  an  execu- 
tor or  administrator,  has  no  power  or  authority  as  such,  outside 
the  state  or  county  in  which  he  is  appointed.  They  each  derive 
their  powers  from  the  laws  of  the  place  of  their  appointment,  and 
their  powers  cannot  extend  to  other  states  any  more  than  the  law> 
under  which  the  appointments  are  made. 

This  rule  of  law  is  recognized  by  our  statutes,  which  authorize 
non-resident  executors  and  administrators  to  prosecute  actions  in 
the  courts  of  this  state  upon  the  execution  of  a  bond  (Sec.  43,  Art 
2,  Chap.  39),  and  empower  the  county  courts  to  authorize  non- 
resident guardians  of  non-resident  minors  to  act  as  guardians  in  this 
state.  Sec.  16,  Art.  2,  Chap.  48,  Gen.  Stat.  But  we  have  no  statute 
which  either  authorizes  the  foreign  guardian  or  committee  of  a  per- 
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son  of  unsound  mind  to  act  as  such  in  this  state,  or  authorizes  any 
court  in  this  state  to  confer  upon  them  such  power. 

The  proceedings  of  the  Jefferson  County  Court,  purporting  to 
authorize  Halliday,  the  Missouri  guardian  of  Lightfoot,  to  act  as  his 
gTiardian  in  this  state,  were  unauthorized  and  void.  The  only  offi- 
cial representative  of  persons  of  unsound  mind  recognized  by  our 
law  is  denominated  a  committee,  and  such  representative,  appointed 
by  a  foreign  tribunal,  cannot  be  treated  in  this  state  as  a  guardian, 
because  he  may  be  so  called  in  the  state  where  he  was  appointed. 
If  he  could  have  any  official  recognition  here  it  would  be  as  com- 
mittee, and  not  as  guardian.  Besides,  our  statute  authorizing  county 
courts  to  empower  foreign  guardians  to  act  as  guardians  appointed 
in  this  state  applies  only  to  guardians  of  non-resident  minors. 

The  lease  executed  by  Halliday  was  therefore  unauthorized,  and 
gave  the  appellant  no  right  to  the  occupation  of  the  property,  or 
to  cut  and  remove  the  timber  therefrom.  The  evidence  shows  that 
the  estate  is  being  injured  by  the  removal  of  the  timber,  and  the 
court  below  properly  enjoined  the  appellant  from  committing  further 
waste  and  from  removing  the  timber  already  cut  without  authority. 

It  is  true  several  witnesses  testified  that  the  estate  was  being  im- 
proved rather  than  injured  by  the  appellant,  but  he  has  no  right 
even  to  improve  the  estate  of  another  without  his  consent,  or  the  con- 
sent of  some  one  authorized  to  act  for  him.  The  chancellor,  if  he 
had,  in  view  of  all  the  facts,  deemed  it  advantageous  to  the  lunatic, 
might  have  permitted  the  appellant  to  continue  to  cut  and  ren^ove 
the  timber.  He  was  not  bound  to  interfere  at  the  instance  of  the 
next  friend  prosecuting  the  suit,  unless  in  his  opinion  the  interest 
of  the  lunatic  demanded  it,  but  as  his  interest  did  demand  it,  the 
judgment  was  proper. 

It  is  not  improper  that  we  should  remark  here  that,  having  en- 
joined the  appellant  from  removing  timber  already  cut  by  him,  the 
chancellor  should  cause  it  to  be  taken  charge  of  and  sold,  and  the 
money  to  be  properly  secured. 

The  land  to  which  the  injunction  applies  is  sufficiently  described 
in  the  judgment,  and,  as  we  construe  the  judgment,  the  appellant 
is  not  enjoined  from  cutting  timber  necessary  for  fire  wood  or  for 
keeping  up  the  repairs  on  the  farm. 

Judgment  affirmed. 

Moss  &  Rodman,  and  C.  Peebles,  for  appellant. 

Edwards  &  Seymour,  for  appellees. 
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Susan  Anderson  z\  M.  H.  Gill,  et  al. 

Conveyance  by  Husband  and  Wife — Dower. 

Where  a  husband  and  wife  join  in  a  general  conveyance  of  real 
estate  all  the  wife's  interest  is  conveyed,  and  if  it  is  her  husband's 
land  such  deed  effectually  relinquishes  her  right  of  dower  therein. 

APPEIAL.  FROM  GARRARD  COURT  OF  COMMON  PLEAS. 

April  6,  1878. 

Opinion  by  Judge  Pryor  : 

It  is  manifest  from  the  language  of  the  conveyance  in  question 
that  the  parties  to  that  instrument  passed  to  the  vendee  of  the  hus- 
band all  the  right,  title  and  interest  they  had  in  the  land,  whether 
contingent,  inchoate  or  vested,  and  the  wife's  right  to  dower  by  rea- 
son of  the  marital  relation  is  forever  barred.  When  a  feme  covert 
desires  to  sell  her  own  land,  or  the  husband  desires  to  sell  his  own 
land,  during  the  coverture,  the  only  mode  by  which  the  wife  can 
be  divested  of  title  if  she  owns  the  fee,  or  of  her  contingent  right  of 
dower  if  it  is  the  husband's  land,  is  by  a  conveyance  in  conjunction 
with  the  husband  in  the  manner  pointed  out  by  the  statute,  or  by  a 
separate  instrument,  if  the  husband  has  theretofore  conveyed.  Sec 
20,  Chap.  24,  Gen.  Stat.  The  wife  being  a  grantor,  as  in  this  case, 
when  she  signed  and  acknowledged  the  deed,  the  certificate  of  the 
clerk,  if  an  officer  of  this  state,  that  it  was  acknowledged  before  him 
(at  the  time  mentioned)  by  the  feme,  will  be  sufficient  to  pass  aK 
her  right,  title  and  interest,  legal  or  equitable,  vested  or  contingent. 
It  is  not  necessary  to  determine  the  character  of  interest  the  w'ife 
has  in  the  husband's  lands.  She  has,  strictly  speaking,  no  estate, 
and  cannot  be  a  tenant  in  dower  unless  she  survives  the  husband: 
but  she  has  such  a  contingent  interest  as  encuml)ers  the  title,  and 
that  may  be  sold  by  the  wife  or  conveyed,  or,  to  use  the  language 
of  counsel,  relinquished. 

It  is  an  interest  of  value.  The  husband  may  set  apart  for  the 
separate  use  of  the  wife  against  the  claims  of  his  creditors  the  ^'aluc 
of  this  contingent  right  of  dower  in  consideration  of  her  having  re- 
linquished in  favor  of  his  grantee,  under  an  agreement  that  she 
should  have  the  value  of  this  interest.  The  statute  authorizes  her  to 
part  with  this  right,  for  the  purpose  of  enabling  the  vendee  of  the 
husband  to  acquire  a  perfect  title ;  and  while  the  chancellor  cannot 
compel  her  to  relinquish,  he  will  protect  her  rights  acquired  under 
such  an  agreement.    It  is  not  necessary  to  state  in  the  deed  that  Ac 


1878.]  Anderson  z/.  Gill.  871 

wife  has  relinquished,  or  that  they  (husband  and  wife)  would  sell, 
convey  or  relinquish.  There  is  nothing  in  the  statute  on  conveyances 
authorizing  or  requiring  the  wife  to  relinquish  her  dower  in  ex- 
press words  in  order  to  divest  her  of  that  right;  and  the  mode 
pointed  out  by  the  statute  for  conveyances  or  deeds  of  married 
women  is  entirely  silent  on  this  subject.  The  words  "sell  and  con- 
vey" are  more  comprehensive  in  meaning  than  the  word  "relinquish," 
and  if  the  feme  is  permitted  to  relinquish  a  right,  vested  or  con- 
tingent, if  she  says  she  sells  and  conveys,  why  should  not  the  same 
meaning  be  attached  to  it  ? 

The  statute  is:  "That  married  women  may  convey  any  real  or 
personal  estate  which  they  own,  or  in  which  they  have  an  interest, 
legal  or  equitable,  in  possession,  reversion  or  remainder."  Now, 
suppose  the  wife  in  selling  her  land  should,  in  a  deed  with  the  hus- 
band, state  that  they  sell  and  relinquish  to  "A"  and  his  heirs  forever 
all  the  right,  title  and  interest  of  the  wife  in  and  to  the  land  (de- 
scribing it)  descended  to  the  wife  from  her  father  in  consideration, 
etc.,  and  they  agree  to  warrant  the  title,  etc.  The  word  "relinquish" 
is  here  substituted  for  the  word  "convey"  used  in  the  statute,  and 
would  any  court  be  so  technical  in  the  application  of  legal  terms 
or  in  the  meaning  oif  ordinary  words  as  to  say  that  the  deed  passed 
nothing  because  the  language  of  the  statute  was  not  followed? 

Counsel  can  find  no  statute  authorizing  in  express  terms  the  mode 
in  which  dower  is  to  be  relinquished.  The  chapter  on  conveyances 
and  the  mode  of  acknowledging  deeds  therein  prescribed  is  the  only 
law  under  which  the  feme  can  pass  her  title  or  interest,  whether 
remote  or  contingent.  The  word  "relinquish"  is  not  used  in  it,  and 
is  nowhere  to  be  found  except  under  the  title  of  husband  and  wife, 
in  which  it  is  said  the  wife  is  entitled  to  dower,  etc.,  "unless  her  right 
to  such  dower  shall  have  been  barred,  forfeited  or  relinquished." 
How  may  she  relinquish  it  ?  She  can  do  so  by  uniting  in  a  convey- 
ance with  the  husband,  passing  all  her  right,  title  and  interest  in 
the  land,  and  by  the  use  of  such  terms  as  create  either  a  grant  or 
relinquishment.  The  deed  upon  its  face  may  show  that  the  wife  does 
not  intend  to  part  with  her  dower.  If  so,  the  right  is  retained. 
Where  the  wife  unites  with  the  husband  in  a  conveyance  of  his  land, 
and  acknowledges  the  same  as  provided  by  the  statute,  all  her  in- 
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terest  passes,  and  whether  the  words  used  imply  a  grant  or  relin- 
quishment the  effect  is  the  same.    The  bar  is  effectual. 

Judgment  below  is  afHrmed, 

Bnrdett  &  Hopper,  for  appellant. 

IVm.  McKee  Duncan,  Durham  &  Jacobs,  R,  M.  and  W.  O.  Brad- 
ley, for  appellees. 


D.  V.  Draper  v.  J.  Muntz. 

Evidence  as  to  Character. 

A  witness  should  not  be  allowed  to  testify  as  to  the  general  chanc^ 
ter  of  a  party  who  had  testified,  when  such  character  witness  does  not 
first  say  that  he  was  acquainted  with  the  party's  general  character. 

Contract  of  Hiring  Horse. 

One  who  hires  a  horse  of  another  contracts  to  take  good  and  reasoc- 
able  care  of  the  horse  and  to  supply  the  same  with  suitable  food 
during  the  time  of  said  hiring. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

April  6,  1878. 

Opinion  by  Judge  Lindsay: 

The  court  erred  in  permitting  the  witness,  B.  H.  Allen,  to  testify 
as  to  the  general  character  of  the  appellant,  who  had  himself  testi- 
fied in  this  case  as  a  witness.  Allen  could  not  say  that  he  was  ac- 
quainted with  his  general  character.  He  has  heard  witnesses  speak 
about  it  in  another  trial.  He  does  not  sav  that  those  witnesses  were 
the  neighbors  of  appellant,  nor  that  they  were  acquainted  with  wbal 
his  neighbors  and  acquaintances  generally  thought  of  him  as  a  man 
of  truth  and  veracity. 

Incompetent  witnesses  may  have  been  allowed  to  testify  on  that 
occasion,  and  Allen  did  not  state  facts  showing  that  those  witnesses 
were  within  the  class  of  persons  whose  opinions  go  to  establish  the 
general  character  of  the  witnesses  whose  character  was  the  subject 
of  investigation. 

The  court  erred  in  giving  instruction  No.  i  asked  for  by  appellee. 
Appellant's  evidence  all  tended  to  show  that  no  improper  food  was 
given  to  the  horse  while  in  his  possession.  Appellee  attempted  to 
contradict  this  evidence  by  the  circumstance  that  when  side  the 
horse  vomited  green  corn.  The  evidence  offered  on  both  sides  mar 
have  been  true,  and  yet  some  person,  without  the  knowledge  or  coo- 
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sent  of  appellant,  or  of  any  person  authorized  or  permitted  by  him 
to  have  access  to  the  horse,  may  have  given  him  green  com;  and 
the  instruction  authorized  a  recovery  against  him,  even  in  this  state 
of  case,  and  notwithstanding  the  jury  may  have  believed  that  he 
exercised  reasonable  care  to  prevent  the  improper  food  from  being 
given  the  horse. 

Instruction  No.  3  is  also  erroneous.  If  the  horse  had  met  with 
an  accident,  or  had  eaten  improper  food  whilst  being  driven  beyond 
Alexander's  house,  appellant  would  have  been  answerable,  notwith- 
standing the  exercise  of  reasonable  care  and  prudence  on  his  part; 
but  there  is  no  evidence  whatever  even  tending  to  show  that  the 
drive  of  two  miles  beyond  Alexander's  had  any  connection,  direct 
or  remote,  with  the  sickness  and  death  of  the  horse. 

Instruction  No.  i,  asked  for  by  appellant,  should  have  been  given, 
and  the  error  in  refusing  said  instruction  was  not  cured  by  instruc- 
tion No.  I,  given  by  the  court  of  its  own  motion.  Said  last  named 
instruction  intimates  that  the  jury  might  find  that  there  was  a  spe- 
cial contract  entered  into  at  the  time  of  the  hiring,  as  to  the  kind 
of  food  to  be  furnished  the  horse  by  the  defendant.  No  such  con- 
tract is  set  up  in  the  petition.  The  contract  declared  on  is  in  this  re- 
gard the  contract  implied  by  law,  that  the  hirer  would  take  such 
care  of  the  horse  as  an  ordinary  prudent  man  would  under  like  cir- 
cumstances take  of  his  own  horse. 

The  petition  states  that  appellant  hired  the  horse  to  drive  to  the 
residence  of  Alexander,  and  that  he  was  to  return  him  to  appellee 
the  next  morning;  he  therefore  and  thereby  contracted  and  agreed 
to  take  good  and  reasonable  care  of  said  horse,  and  to  supply  the 
same  with  suitable  food  during  the  time  of  the  said  hiring.  No  spe- 
cial contract  concerning  the  food  to  be  g^ven  the  horse,  as  implied 
by  the  pleader  and  intimated  by  the  court,  followed  as  matter  of  law 
from  the  ordinary  contract  of  hiring  thus  set  up  in  the  petition. 

For  these  reasons  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  on  principles  not  inconsistent  with  this  opinion. 

Edwards  &  Seymour,  for  appellant. 

W.  R.  Abbott,  Hogan  &  Carruth,  for  appellee. 


W.  H.  Gill  v,  S.  S.  King. 

Tavern  Keeper — License. 

An  order  of  the  court  authorizing  one  to  keep  a  tavern  does  not 
license  such  keeper  to  sell  spirituous  liquors.  The  privilege  of  sellr 
Ing  liquors  cannot  be  implied,  and  before  it  is  given  such  authority 
must  be  specified  in  the  license. 
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Notes  Given  for  Intoxicating  Liquors. 

Where  any  portion  of  the  consideration  of  a  note  was  intozicatls^ 
liquors  sold  and  deliyered  at  the  £ayem  house  of  one  not  licenBed 
to  sell  liquors^  such  note  Is  void,  as  the  consideration  of  such  note  Is 
illegal. 


APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

April  10,  1878. 

Opinion  by  Judge  Lindsay  : 

The  order  of  the  county  court  of  April  8,  1878,  authorized  King 
to  keep  a  tavern,  but  it  did  not  license  him  to  sell  spirituous  liquors. 
The  privilege  of  selling  such  liquors  could  not  be  implied  or  on- 
braced  in  a  license  to  keep  a  tavern  unless  the  county  court  specified 
said  privilege  in  the  license  or  order.  Sec.  3,  Act  December  13,  1851 ; 
2  Stanton's  Revised  Statutes  413.  It  is  therefore  immaterial  whether 
he  did  or  did  not  execute  the  proper  bond. 

The  records  of  the  county  court  do  not  show  that  he  was  even 
licensed  to  keep  a  tavern,  much  less  to  sell  liquors  during  the  year 
1869.  This  defect  in  the  record  cannot  be  supplied  by  inferences 
arising  from  a  bond  on  file,  and  the  opinion  of  the  clerk  then  in 
office  that  he  would  not  have  taken  the  bond  if  the  order  had  not 
been  first  made  by  the  court.  The  county  court  must  speak  by  its 
records,  and  not  by  the  recollection  or  opinions  of  its  clerk. 

The  court  should  have  instructed  the  jury  that  if  any  portion  of 
the  consideration  or  the  note  sued  on  was  intoxicating  liquors  sold 
and  delivered  at  the  tavern  house  of  King  during  the  years  1869 
or  1870,  that  the  note  was  void  and  the  verdict  should  be  for  the  de- 
fendant. The  act  of  retailing  spirituous  liquors  is  illegal,  if  the  part}- 
selling  is  not  duly  licensed,  and  the  illegality  of  any  part  of  the  con- 
sideration of  a  contract,  which  is  an  entirety,  renders  the  contract 
altogether  void.  This  conclusion  obviates  the  necessity  for  inqnir- 
ing  whether  the  verdict  was  contrary  to  the  evidence. 

For  the  error  in  thus  instructing  the  jury  the  judgment  is  rez^rsed 
and  the  cause  remanded  for  a  new  trial  on  principles  consistent  with 
this  opinion. 

R.  M.  and  W.  O.  Bradley,  IVm,  McKee  Duncan,  for  appellant 

G,  W.  Dunlap,  for  appellee. 
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Thomas  J.  S.  Johnson,  et  al.,  v.  John  W.  Walker,  et  al. 

Vewly  Discovered  Evidence — New  TriaL 

Where  newly  discoyered  evidence  is  merely  cumulative,  it  is  not  a 
sufficient  ground  for  a  new  trial. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

April  11,  1878. 

Opinion  by  Judge  Cofer: 

The  principle  question  of  fact  in  this  case  was  as  to  the  location 
of  the  line  dividing  the  lands  of  the  plaintiff  from  those  of  the  de- 
fendants. On  that  question  the  opinion  of  the  court  below  and  of 
this  court  was  with  the  plaintiff. 

There  was  much  evidence  introduced  by  each  party,  bearing  more 
or  less  distinctly  on  that  question.  The  testimony  of  surveyors  and 
of  person^  acquainted,  or  who  claimed  to  be  acquainted  with  the  line 
and  corners,  was  introduced  and  considered. 

The  alleged  newly  discovered  evidence  merely  goes  to  corroborate 
the  evidence  previously  offered  by  the  appellants,  and  is  not  only 
merely  cumulative,  but  is  of  a  very  uncertain  and  unsubstantial  char- 
acter, being  based  alone  on  the  recollections  of  witnesses  of  a  con- 
versation or  declaration  made  nearly  forty  years  ago,  and  their 
recollection  and  identificatioir  of  places  pointed  out  to  them  at  that 
distant  period. 

We  cannot  say  that  the  newly  discovered  evidence,  if  it  had  been 
before  the  court,  would  have  had  any  controlling  influence  on  the  de- 
cision, or  that  it  is  even  probable  that  if  a  new  trial  were  granted  the 
result  would  be  different. 

Mrs.  Thornton's  statement  is  vague  and  indefinite  as  to  the  exact 
location  of  the  corner  and  line.  She  says  she  remembers  the  location 
of  the  corner  by  a  small  pin-oak  near  it,  and  its  distance  from  the 
bank  of  the  black  pond,  and  that  the  corner  pointed  out  to  her  was 
at  least  thirty  feet  east  of  the  east  fence  of  Walker  and  Johnson's 
lane.  How  she  is  able  to  inentify  the  spot  where  the  corner  stood 
she  does  not  say,  except  that  she  knows  its  location  by  a  pin-oak 
and  its  distance  from  the  black  pond.  Whether  the  pin-oak  is  still 
standing  or  not,  or  how  far  or  in  what  direction  the  corner  was  from 
the  pin-oak,  she  does  not  say ;  nor  does  she  say  how  far  it  was  from 
the  pond.  It  would  be  impossible  now  to  locate  the  comer  from  her 
statement,  unless  it  could  be  done  from  a  statement  that  it  was  at 
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least  thirty  feet  east  of  the  east  fence  of  tlie  lane,  and  that  statetnent 
admits  of  its  being  a  greater  distance  from  that  fence. 

The  statements  of  Sale  and  Hallis  are  even  less  satisfactory,  and 
the  order  of  the  chancellor  overruling  the  motion  for  a  new  trial 
must  be  afHrmed. 

Patrick  Joyce  &  J.  G.  Wilson,  for  appellants. 

John  Roberts,  for  appellees. 


John  B.  Richardson  v.  L.  P.  M alone. 

Assignment  of  Error. 

Where  it  is  assigned  "That  the  Judgment  is  erroneous/'  if  sach  a 
general  assignment  can  be  considered  at  all  it  will  be  for  the  pnrpoK 
only  of  determining  the  right  of  recovery  by  the  appellee  on  the  facts 
of  the  case,  without  regard  to  the  pleadings. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

April  11,  1878. 

Opinion  by  Judge  Pryor: 

The  judgment  rendered  by  the  court  below  is  the  error  complained 
of  in  this  case.  In  what  respect  that  judgment  is  erroneous  is  not 
suggested  by  counsel,  and  this  court  is  left  to  examine  the  entire 
record  for  the  purpose  of  ascertaining-the  cause  of  appellant's  com- 
plaint. 

Is  the  judgment  erroneous  by  reason  of  defective  pleadings,  or  for 
want  of  evidence  to  support  it  ?  This  court  is  left  to  institute  an  in- 
quiry for  the  purpose  of  responding  to  its  own  suggestions,  and  not 
to  any  assignment  of  error  to  which  our  attention  has  been  called. 
The  single  complaint  is  **that  the  judgment  is  erroneous,"  and  if  siidi 
a  general  assignment  can  be  considered  at  all  it  will  be  for  the  pur- 
pose only  of  determining  the  right  of  recovery  by  the  appellee  on  tbc 
facts  of  the  case,  without  regard  to  the  pleadings.  It  is  shown  be- 
yond controversy  by  the  statements  of  both  parties  that  the  convey- 
ance in  question  has  deprived  the  appellee  (Mrs.  Malone)  of  an  es- 
tate in  fee  simple  by  converting  it  into  an  estate  for  life. 

The  object  of  the  appellee,  prior  to  her  marriage,  as  she  often  in- 
dicated to  her  brother,  was  to  secure  her  patrimony  so  as  to  have  it 
under  her  own  control,  or  rather  in  the  hands  of  a  trustee  to  be  hcW 
for  her  sole  and  separate  use,  "with  none  to  derive  any  benefit  there- 
from but  herself."    This  was  the  plain  purpose  and  intention  of  both 
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Mrs.  Malone  and  her  brother,  who  proffered  to  act  as  her  trustee, 
and  who  had  been  her  guardian  for  years.     She  confided  in  his  coun- 
sel and  looked  to  him  for  aid  in  securing  this  estate  in  the  manner 
she  had  no  doubt  long  contemplated.  This  he  undertook  in  good  faith 
to  do,  and  neither  the  trustee  nor  the  appellee  seems  to  have  known 
that  the  deed  was  executed  in  any  other  way  than  to  secure  the  prop- 
erty to  the  separate  use  of  the  sister.    She  had  no  idea  that  she  was 
parting  with  the  absolute  fee,  and  accepting  a  life  estate  only.    There 
was  no  reason  for  this  parting  with  the  right  to  dispose  of  her  prop- 
erty, or  any  suggestion  made  that  such  should  be  the  character  of  the 
deed  to  be  executed  to  the  trustee.    After  the  deed  was  written  the 
appellant  (the  trustee)  explained  the  contents  to  her  by  saying:    "In 
a  word  it  is  this :    You  have  deeded  your  property  into  my  hands  as 
your  trustee  for  your  sole  and  separate  use  to  the  exclusion  of  hus- 
band, brothers,  or  any  other  relative  to  derive  benefit  from  it."    Such 
was  the  understanding  of  both  the  beneficiary  and  the  trustee,  and 
neither  supposed  that  her  estate  had  been  diminished  by  creating  a 
life  estate,  and  designating  those  entitled  in  remainder. 

The  instructions  by  the  trustee  to  the  draftsman  of  the  deed  were 
to  prepare  such  an  instrument  as  would  place  her  property  in  his 
hands  so  that  no  one  would  be  able  to  derive  any  benefit  from  it  but 
herself.  The  creation  of  a  life  estate  never  suggested  itself  to  the 
trustee,  and  the  character  of  the  estate  created  by  the  deed  could  not 
have  been  explained  to  the  appellee  by  him  for  the  reason  that  he  did 
not  understand  what  was  meant  by  a  life  estate,  and  was  unable 
to  explain  it  when  examined  as  a  witness  in  this  case.  His  explana- 
tion of  its  contents  to  his  sister  has  already  been  given,  and  both  par- 
ties supposed  it  secured  the  property  to  her  separate  use. 

The  appellee  will  not  be  presumed  to  know  more  of  the  nature  of 
conveyances  than  her  trustee,  and  particularly  when  this  record 
shows  that  she  was  ignorant  of  even  ordinary  business  transactions. 
She  was  unwilling  to  manage  her  own  estate  after  she  had  arrived  at 
age,  and  having  implicit  confidence  in  her  brother  was  anxious  to 
make  him  her  trustee  for  the  purpose  of  controlling  it.  Nor  are  we 
disposed  to  adjudge  that  he  has  abused  this  confidence,  as  the  record 
shows  he  was  as  much  deceived  as  to  the  contents  of  the  deed  as  the 
sister.  It  was  a  mistake  of  both  parties  a§  to  its  contents,  resulting 
from  the  failure  of  the  trustee  to  explain  to  the  draftsman  more  fully 
the  nature  of  the  instrument  he  desired  him  to  prepare.  Mrs.  Ma- 
lone did  not  understand  the  character  of  the  conveyance  she  was 
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executing,  nor  did  the  trustee  communicate  to  her  the  nature  of  the 
instrument,  for  the  reason  that  he  did  not  understand  its  contents. 

It  was  his  duty,  however,  to  have  made  some  inquiry  and  to  have 
informed  himself  as  to  the  contents  of  the  paper  he  was  presenting 
to  his  sister  for  her  signature.  She  had  trusted  him  with  the  duty 
alone  of  having  a  deed  made  securing  her  property  to  her  separate 
use,  and  when  finding  he  has  not  done  so  no  objection  should  have 
been  made  to  reforming  or  canceling  the  instrument.  It  is  also 
maintained  that  this  conveyance  was  in  fraud  of  the  marital  rights 
of  the  husband.  An  amended  petition  was  filed  asking  a  cancelment 
of  the  deed  on  this  ground.  We  deem  it  unnecessary  to  notice  the 
question,  as  the  husband  has  consented  that  the  wife  shall  hold  the 
property  in  controversy  for  her  separate  use,  and  with  the  original 
estate  restored  to  the  wife,  marital  rights  in  the  event  of  the  death 
of  the  wife  can  be  asserted.  It  may  be  insisted,  as  the  orig^inal  peti- 
tion charges  fraud  alone  on  the  trustee,  and  the  proof  showing  the 
terms  of  the  conveyance  was  not  understood  by  either,  that  there  is 
no  allegation  or  pleading  authorizing  relief  on  that  ground.  As  we 
have  already  seen  under  a  general  assignment  of  errors  like  this,  if 
the  proof  shows  a  right  of  recovery,  the  pleadings  must  be  regarded 
as  sufficient  to  sustain  the  judgment;  in  other  words,  although  the 
petition  may  be  defective  or  insufficient,  if  this  is  not  assigned  for 
error  the  judgment  must  stand,  and  the  proof  justifies  the  relief 
given  by  it. 

It  was  proper  that  the  chancellor,  when  reforming  the  deed  or  cor- 
recting the  one  made  to  the  trustee,  should  require  the  trustee  to  sur- 
render the  trust,  by  conveying  the  property  to  the  wife  for  her  sepa- 
rate use.  The  unpleasant  relations  existing  between  these  parties 
would  forbid  the  chancellor  from  retaining  the  appellant  as  trustee, 
and  it  is  to  the  interest  of  both  that  this  trust  relation  should  be 
severed.    Judgment  affirmed, 

S.  B.  Richardson,  S.  &  J.  Caldwell,  for  appellant, 

Caldwell  &  Harwood,  Beattie  &  Winchester,  for  appellee. 


Arthur  Callis  v.  John  W.  Browning,  et  al. 

Slander — Answer — Burden  of  Proof. 

Where  the  answer  in  a  slander  case  pleads  that  the  words  spoken 
were  true  the  burden  Is  on  the  defendant  to  prove  the  fact 
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Punitive  Damages. 

Where  a  defendant  in  a  slander  suit  answers  that  the  words  spoken 
are  true,  and  he  fails  in  his  proof,  the  jury  may  award  punitive  dam- 
ages. 

APPEAL  PROM  OLDHAM  CIRCUIT  COURT. 

April  11,  1878. 

Opinion  by  Judge  Lindsay  : 

As  the  pleadings  stood  at  the  commencement  of  this  trial  the  bur- 
den was  on  the  appellees  to  prove  that  the  alleged  slanderous  words 
were  spoken.  The  averment  by  the  appellant  in  his  amended  answer, 
that  said  words  were  true,  could  be  considered  only  for  the  purpose 
of  allowing  evidence  to  be  introduced  tending  to  show  that  he  had 
the  right  to  believe  and  did  believe  that  he  spoke  the  truth,  and  thus 
to  rebut  the  inference  of  malice,  and  reduce  the  damages,  in  case  it 
was  found  by  the  jury  that  he  did  speak  the  words  charged  to  have 
been  spoken.  The  court  did  not  abuse  a  sound  discretion  in  refusing 
to  allow  the  appellant  to  plead  further,  and  perfect  a  plea  of  justifica- 
tion, after  the  evidence  had  been  partly  heard.  His  evident  object 
was  to  secure  the  conclusion  of  the  argument. 

The  rules  of  evidence  were  construed  with  very  great  liberality  in 
favor  of  both  parties  in  permitting  witnesses  to  speak  of  the  general 
character  of  the  female  appellee  without  first  showing  that  they  were 
acquainted  with  her  general  character. 

The  burden  was  on  appellant  to  establish  the  truth  of  the  words 
charged  and  proved  to  have  been  spoken.  He  undertook  to  mitigate 
the  wrong  in  this  way,  and  it  was  incumbent  on  him  to  make  out  his 
chosen  ground  of  excuse.  He  might  have  contented  himself  with 
averring  and  proving  that  the  conduct  of  the  appellee  had  been  such 
that  he  believed,  and  had  reasonable  ground  to  believe,  she  was  un- 
chaste, and  thus  to  have  extenuated  his  offense  and  mitigated  the 
damages,  but  he  elected  to  eflFectually  destroy  her  character  by  show- 
ing, not  what  he  believed  and  had  a  right  to  believe,  but  that  she  was 
acting  the  base  woman  he  had  charged  her  with  being.  She  accepted 
the  issue  thus  voluntarily  tendered,  and  the  jury  decided  that  the 
charge  set  up  in  the  said  amended  answer  was  not  true. 

If  he  had  confessed  the  speaking  of  the  words,  and  pleaded  their 
truth  in  justification,  he  would  have  had  the  legal  right  to  prove  that 
they  were  true,  and  it  would  have  been  error  in  the  court  to  have  in- 
structed the  jury,  "that  from  the  speaking  of  the  words  the  law  im- 
j'lied  malice."     But  instead  of  this,  he  compelled  the  appellees  to 
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prove  that  he  did  speak  the  words,  and  that  enlarged  the  issue  In'  his 
plea  in  mitigation,  and  voluntarily  and  unnecessarily  undertook  to 
prove  their  absolute  truth.  His  conduct  in  this  regard,  engrafted  as 
it  was  on  the  original  wrong,  conclusively  proved  that  he  was  acting 
maliciously,  unless  the  words  were  true ;  and  the  jury  were  told  by 
the  court  that  if  they  believed  them  to  be  true,  they  could  not  find 
for  the  plaintiff. 

The  technically  incorrect  statement  of  the  law  of  the  case  con- 
tained in  said  instruction  was  fully  cured,  and  completely  guarded 
against  by  instruction  No.  2  given  for  appellant,  in  which  the  jur)* 
were  told  that  they  were  the  judges  of  the  appellant's  intent,  and  that 
they  were  to  say  whether  the  words  were  maliciously  spoken  in  view 
of  the  circumstances  under  which  they  were  spoken,  and  of  all  the 
proof  in  the  case. 

In  a  case  like  this,  in  which  the  defendant  repeats  the  slander  and 
undertakes  to  establish  the  truth  of  the  slanderous  words,  under  the 
plea  of  not  guilty,  it  is  not  necessary  that  the  court  shall  define  the 
term  "compensatory  damages,"  for  the  simple  reason  that  if  the 
plaintiff  proves  her  cause  of  action,  and  the  defendant  fails  to  sustain 
his  new  and  unnecessary  assault  upon  her  character,  punitive  dam- 
ages ought  to  be  awarded.  We  find  no  error  in  the  record  requiring 
the  interposition  of  the  court,  and  the  judgment  of  the  court  below  is 
afHrmed. 

D.  M.  Rodman,  for  appellant. 

Caldwell  &  Norwood,  for  appellees. 


Reuben  Gill  v.  Milton  Turner. 

Practice— Effect  of  Motion  for  New  Trial. 

A  motion  for  a  new  trial  in  a  law  case  Buspends  the  operation  of  & 
Judgment  prematurely  entered,  or  rather  entered  subject  to  the  right 
of  the  unsuccessful  party  to  suspend  it  by  making  the  motion. 

Judgment  in  Chancery. 

A  judgment  in  chancery  is  final  and  enforcible  from  tlie  beginning, 
and  will  not  be  suspended  by  a  suggestion  to  the  chancellor  that  it 
would  be  proper  for  him  to  exercise  his  power  to  set  it  aside  during 
the  term. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT, 

April  12,  1878. 
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Opinion  by  Judge  Lindsay  : 

This  case  would  not  have  been  in  a  condition  for  judgment  at  the 
term  at  which,  the  mandate  of  this  court  was  filed,  except  for  the 
fact  that  appellant  anticipated  the  filing  of  the  mandate,  and  volun- 
tarily appeared  and  answered.  This  gave  the  appellee  the  right  by 
demurrer  to  raise  the  question  of  the  sufficiency  of  his  answer,  and 
the  court  having  adjudged  that  it  was  insufficient,  it  was  incimibent 
on  him  to  answer  further,  or  submit  to  the  necessary  consequences 
of  the  entry  of  his  appearance,  that  is,  to  the  entering  of  the  judg- 
ment, because  no  defense  had  been  interposed. 

The  answer  was  not  good.  It  showed  in  its  face  that  appellee  had 
conveyed  the  tract  of  land  in  exact  accordance  with  the  terms  of  the 
contract  of  sale,  and  that  appellant  had  negligently  failed  to  put  the 
deed  to  record. 

A  motion  to  set  aside  a  judgment  or  decree  rendered  by  a  court  of 
equity  is  not  equivalent  to  a  motion  for  a  new  trial  in  an  ordinary 
action,  entered  within  three  days  after  the  rendering  of  the  verdict 
by  the  jury,  or  the  decision  by  the  court,  when  the  court  is  permitted 
to  pass  on  the  facts  as  well  as  the  law  of  the  case.  In  such  cases  the 
judgment  is  entered  on  the  verdict  or  decision  subject  to  the  right  of 
the  unsuccessful  party  to  move  for  a  new  trial  within  the  prescribed 
time.  Theoretically  no  judgment  is  entered  on  the  verdict  or  deci- 
sion until  the  expiration  of  that  time,  nor  until  the  motion  for  a  new 
trial,  if  entered,  is  disposed  of;  hence  the  motion,  when  pending,  nec- 
essarily suspends  the  operation  of  the  judgment  prematurely  entered, 
or  rather  entered  subject  to  the  right  of  the  unsuccessful  party  to 
suspend  it  by  making  the  motion. 

This  is  not  the  case  with  a  judgment  in  chancery.  It  is  final  and 
enforcible  from  the  beginning,  and  will  not  be  suspended  by  a  sug- 
gestion to  the  chancellor  that  it  would  be  proper  for  him  to  exercise 
his  power  to  set  it  aside  during  the  term.  In  this  case  he  did  not  act 
on  the  suggestion  during  the  term,  and  hence  there  was  no  reason 
why  the  commissioner  should  not  sell  at  the  time  the  sale  was  made. 

The  judgment  ordering  the  sale  and  the  judgment  confirming  the 
commissioner's  report  are  each  affirmed. 

G.  W.  Ray,  for  appellant.     Owen  &  Ellis,  for  appellee. 
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George  Atkinson,  et  al.,  v,  W.  H.  Powers's  Trustee. 

Sale  to  Defraud  Creditors. 

A  sale  of  personal  property  either  made  In  good  faith  or  to  defraud 
creditors  places  the  title  out  of  the  vendor,  and  he  cannot  in  my 
event  recover  the  property  back  from  his  vendee,  or  any  one  hoMicg 
under  or  through  him. 

APPEAL  FROM  HENDERSON  COURT  OP  COMMON  PLEAS. 

April  13,  1878. 

Opinion  dy  Judge  Lindsay  : 

Powers  sold  his  interest  in  the  horse  and  mules  to  Hushman.  This 
placed  the  title  out  of  him,  no  matter  whether  the  sale  was  made  ia 
good  faith  or  in  fraud  of  his  creditors.  He  could  in  no  event  re- 
cover the  property  back  from  Hushman,  or  any  one  holding  under 
or  through  him.  The  original  administrator  took  no  greater  titk  to 
this  property  than  his  intestate,  Powers,  had  during  his  lifetime,  ace 
could  no  more  sue  for  and  recover  it  than  said  intestate  could  hafe 
done. 

Atkinson,  a  creditor  of  Powers,  might  properly  be  relieved  from 
the  fraudulent  sale,  but  the  judgment  declaring  it  fraudulent  for  his 
benefit,  did  not,  and  could  not,  vest  the  present  administrator  of 
Powers  with  any  right  to  claim  the  property  in  the  hands  of  anyone. 

Hence  his  petition  ought  to  have  been  dismissed,  and  it  was  alto- 
gether immaterial  so  far  as  he  was  concerned,  whether  the  record 
do  or  not  evidence  a  perfect  chain  of  title  in  Mrs.  Grady  as  the  ven- 
dee of  Atkinson.  The  judgment  in  the  case  of  Atkinson  v.  Powers's 
Adm'r  and  Hushman  shows  title  out  of  Powers  and  his  personal  rep- 
resentatives, and  the  appellee  had  no  right  to  interfere  with  Addn- 
son's  proposed  sale  of  the  mules,  and  no  right  to  demand  that  Grady 
and  wife  shall  surrender  them  to  him. 

Judgment  reversed  and  cause  remanded  with  instructions  to  dis- 
miss appellee's  petition. 

R,  H.  Cunningham,  for  appellants, 

Vance  &  Merritt,  for  appellee. 


James  M.  Atkins  z\  Lewis  Atkins. 

New  Trial — Appeal  from  an  Order  Granting  a  New  TriaL 

A  judgment  granting  a  new  trial  in  an  action  prosecuted  onder  the 
provisions  of  Sec.  344  of  the  Civil  Code  of  Practice  (Bullitt)  is  fliil 
and  an  appeal  may  be  taken  from  it 
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APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

April  16,  1878. 

Opinion  by  Judge  Lindsay  : 

A  judgment  granting  a  new  trial  in  an  action  prosecuted  under 
the  provisions  of  Section  344  of  the  Civil  Code  of  Practice  (Bullitt) 
is  final,  and  an  appeal  may  be  prosecuted  from  it.  McCall  v.  Hitch- 
cock, 9  Bush  66. 

The  judgment  in  this  case  was  rendered  at  the  May  term,  1877, 
The  record  does  not  show  the  day  of  the  month  upon  which  it  wa^ 
entered.  The  assignment  of  errors  was  filed  August  22,  1877.  We 
cannot  say  it  was  filed  within  ninety  day  after  the  judgment  became 
final. 

Appellant  caused  the  entire  record  to  be  copied.  Hence  there  is 
no  ground  to  complain  that  a  schedule  setting  out  those  portions  or 
the  same  he  desired  to  have  copied  was  not  filed. 

The  petition  of  appellee  is  fatally  defective.  Appellant's  demurrer 
should  have  been  sustained.  The  mistake  of  counsel  growing  out  of 
the  fact  that  he  did  not  attend  each  morning  as  he  should  have  done, 
to  hear  the  orders  of  the  court,  entered  on  the  preceding  day,  read 
before  being  signed  by  the  judge,  constitutes  no  ground  for  a  new 
trial. 

Most  of  the  facts  relied  on  by  appellee  in  his  petition  were  known 
to  him  before  the  judgment  in  the  original  cause  was  rendered,  as 
appears  from  the  exhibit  filed  with  his  said  petition.  They  were  not 
presented  at  the  proper  time,  because  the  counsel  was  mistaken  as  to 
the  effect  of  the  order,  of  which  he  was  bound  then  to  take  notice. 

Appellee  claims  that  the  judgment  was  obtained  by  fraud.  But 
that  fraud  seems  to  have  consisted  in  appellant's  failure  to  assist  him 
in  making  out  his  defense.  It  is  not  averred  that  the  appellant 
abused  any  process  of  the  court,  or  concealed  or  misrepresented  any 
fact  about  which  he  was  bound  to  speak,  or  that  in  the  preparation  or 
prosecution  of  his  action  he  did  any  fraudulent  act,  or  made  any 
fraudulent  concealment. 

Judgment  reversed  and  cause  remanded  with  instructions  to  sus- 
tain the  demurrer  to  appellee's  petition,  and  for  further  proper  pro- 
ceedings not  inconsistent  with  this  opinion. 

R.  D.  Hill  for  appellant.    John  Smith,  for  appellee. 


884  Kentucky  Opinions.  [April, 

John  B.  Bowman  v.  William  Van  Pelt. 

Peremptory  Instmction. 

On  a  motion  for  a  peremptory  instraction  every  fact  the  erldeoee 
conduces  to  establish  and  every  inference  the  Jury  may  reaaonably 
draw  from  the  fkcts  and  circumstances  in  evidence  before  them  must 
be  assumed  to  be  established. 

Fraudulent  Representations. 

In  a  suit  growing  out  of  a  sale  of  stock  in  a  corporation,  the  priee 
at  which  stock  was  selling  was  a  fact  capable  of  beins  known,  and  one 
who  for  a  fraudulent  purpose  afllrms  that  a  named  article  Is  sellrng 
for  so  much  in  the  market,  when  he  knows  it  is  selUns  for  a  less 
price,  or  is  ignorant  of  the  price,  is  guilty  of  legal  fraud,  and  cannot 
escape  liability  on  the  ground  that  the  other  party  might,  by  proper 
precautions,  have  learned  that  his  statement  iwas  untrue. 

Opinions  as  to  Values. 

A  mere  representation  of  the  value  of  an  article  is  not  such  a  rep- 
resentation of  a  fact  as  will,  If  false,  amount  to  a  fraud  In  law. 

APPEAL  FROM  PAYETTE  CIRCUIT  COURT. 

April  17.  1878. 

Opinion  by  Judge  Cofer  : 

Appellant's  exceptions  to  questions  and  answers  Nos.  ii,  12,  13, 
15,  16  and  22,  in  the  depositions  of  Lyman  Stewart,  C.  W.  Archbold, 
Milton  Stewart  and  F.  M.  Andrews,  should  have  been  sustained. 
These  questions  and  answers  did  not  tend  in  any  way  to  illustrate  the 
issues  being  tried,  and  were  calculated  to  mislead  and  confuse  the 
jury.  Much  of  the  answers  and  all  of  the  exhibits  was  not  only  ir- 
relevant, but  mere  hearsay. 

Question  No.  20  was  illegal.  If  Yost  had  made  false  representa- 
tions about  the  condition  of  the  company  it  was  not  competent  to 
prove  that  fact  against  the  appellant.  The  question  was  g^eneral,  and 
the  witnesses  would  have  been  justified  in  stating  in  answer  to  it  any 
false  or  supposed  false  statement  made  at  any  time  on  any  occasion 
or  in  respect  to  any  matter  in  any  way  relating  to  the  condition  of 
the  company.  It  was  alleged  that  appellant  and  Yost  colluded  to  de- 
fraud the  appellee,  but  of  that  there  was  no  evidence,  and  the  state- 
ment of  Yost,  however  fraudulent  or  false,  made  in  the  absence  of 
the  appellant,  could  have  no  tendency  to  establish  the  alleged  confed- 
eration. No  answer  to  question  No.  25  is  copied  into  the  deposition 
of  Lyman  Stewart,  and  we  cannot  say  that  there  was  prejudicial 
error  in  overruling  the  exception  to  that  question. 
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The  questions  3,  4  and  5,  and  the  answers  thereto,  all  relate  to  the 
price  of  the  stock  of  the  Corney  Machine  Company,  and  as  the  mar- 
ket price  of  that  stock  was  one  of  the  questions  in  issue,  the  excep- 
tions to  those  questions  and  answers  were  properly  overruled.  The 
answers  to  No.  23  were  competent.  The  stock  does  not  appear  to 
have  had  an  established  and  known  market  value  at  the  stock  ex- 
changes or  in  the  stock  markets,  and  the  only  possible  means  of  prov- 
ing what  it  was  selling  for  seems  to  have  been  that  adopted. 

On  a  motion  for  a  peremptory  instruction  every  fact  the  evidence 
conduces  to  establish  and  every  inference  the  jury  may  reasonably 
draw  from  the  facts  and  circumstances  in  evidence  before  them  must 
be  assumed  to  be  established.  Testing  the  action  of  the  court  in 
overruling  the  appellant's  motion  for  a  peremptory  instruction  made 
at  the  close  of  the  appellee's  evidence  and  renewed  at  the  conclusion 
of  the  whole  evidence,  we  think  the  court  did  not  err. 

The  appellee  testified  that  the  appellant  represented  to  him,  pend- 
ing the  negotiations  between  them  for  the  sale  and  purchase  of  the 
stock,  that  it  was  selling  in  the  market  at  par,  that  he  (appellee)  was 
ignorant  of  its  value  and  of  the  price  at  which  it  was  selling,  and 
relied  on  the  representation  of  the  appellant  as  to  the  price  at  which 
it  was  selling;  and  there  was  evidence  conducing  to  prove  that  the 
appellant  had  bought  his  stock  at  fifty  cents  to  the  dollar,  and  the 
evidence  shows  but  one  sale  made  at  a  higher  price;  and  the  jury 
might  have  found  on  all  the  facts  before  them  that  the  appellee  knew 
it  was  not  selling  in  the  market  at  par  when  the  appellee  says  he  so 
represented  it  to  him. 

The  fact  that  the  appellee  went  to  Corney's,  and  may  have  had  an 
opportunity  to  learn  the  price  at  which  the  stock  was  selling  and 
failed  to  do  so,  will  not  relieve  the  appellant  if  he  represented  that  it 
was  selling  in  the  market  at  par,  when  he  knew  it  was  not,  with  the 
fraudulent  intent  to  cheat  the  appellee,  or  when  he  ignorantly  af- 
firmed that  it  was. 

The  price  at  which  the  stock  was  selling  was  a  substantive  fact 
capable  of  being  known,  and  one  who  for  a  fraudulent  purpose  af- 
firms that  a  named  article  is  selling  for  so  much  in  the  market  when 
he  knows  it  is  selling  for  a  less  price  or  is  ignorant  of  the  price  is 
guilty  of  legal  fraud,  and  he  cannot  escape  liability  on  the  ground 
that  the  other  party  might  by  proper  precautions  have  learned  that 
his  statement  was  untrue.    Kerr  on  Frauds  and  Mistake,  page  75. 

A  party  so  circumstanced  may  show  that  the  other  did  not  rely  on 
his  representation,  and  therefore  that  although  his  representation 
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may  have  been  false  it  did  not  deceive  him.  If  the  appellant  made 
the  alleged  representation  that  the  stock  was  selling  in  the  market  at 
par,  and  knew  that  it  was  untrue,  and  the  appellee  relied  upon  the 
statement,  the  appellant  must  answer  in  damages  for  tlie  fraud ;  but 
if  notwithstanding  the  appellant's  representation  the  appellee  made 
inquiries  as  to  the  selling  price  it  would  be  a  question  for  the  jury 
whether  the  appellant's  representation  or  the  information  received 
from  others  induced  the  appellee  to  make  the  purchase.  But  if  it  be 
conceded  that  the  appellee  made  inquiries  at  Comey's  or  elsewhere 
as  to  the  price  for  which  the  stock  was  selling  the  court  would  not 
have  been  authorized  to  decide  as  matters  of  law  that  the  appellee 
acted  upon  the  information  thus  obtained,  rather  than  upon  the  rep- 
resentation of  the  appellant;  but  would  have  been  bound  to  leave 
that  question  to  the  jury.  This  we  understand  to  be  the  effect  of  the 
citation  in  the  brief  from  Clapham  v,  Shillito,  7  Beavan  146. 

The  court's  instructions  seem  to  us  to  be  misleading,  if  not  errone- 
ous. The  only  false  representation  alleged  to  have  been  made,  which 
was  of  a  material  matter  of  fact,  was  that  the  stock  was  then  selling 
in  the  market  at  par. 

A  mere  representation  of  the  value  of  an  article  is  not  such  a  rep- 
resentation of  a  fact  as  will,  if  the  representation  be  false,  amount  to 
a  fraud  in  law.  Values  are  generally  mere  matters  of  opinion,  and 
that  is  especially  true  of  the  stock  of  a  new  corporation  engaged  in 
the  manufacture  and  sale  of  patented  articles.  The  success  of  such 
enterprises  depends  upon  a  variety  of  contingencies,  and  representa- 
tions as  to  the  value  of  shares  in  them  cannot  be  understood  to  be 
more  than  the  expression  of  the  opinion  of  the  person  making  the 
representation ;  and  the  same  may  be  said  of  representations  as  to 
future  dividends. 

It  was  alleged  in  the  amended  petition  that  the  defendant,  to  influ- 
ence him  (plaintiff)  to  purchase  the  stock,  represented  that  he  (de- 
fendant) was  well  acquainted  with  the  business  of  the  corix)ration, 
and  knew  the  manner  and  extent  of  its  operations,  and  that  it  might 
possibly  declare  annual  dividends  of  40  per  cent,  and  w^ould  in  any 
contingency  declare  a  dividend  of  25  per  cent. 

There  was  no  evidence  that  such  representations  as  above  stated 
were  made,  except  so  much  of  it  as  relates  to  the  dividends.  That 
the  appellant  represented  that  he  was  well  acqainted  with  the  busi- 
ness of  the  company  and  knew  the  manner  and  extent  of  its  corpora- 
tions is  entirely  unproved.  It  was  therefore  misleading  to  say  to  the 
jury  that  if  such  representations  were  made  and  were  untrue,  or 
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^vere  recklessly  made  by  the  appellant  when  he  had  no  adequate  in- 
formation on  the  subject,  etc.,  they  should  find  for  the  plaintiff. 

If  the  appellant  represented  to  appellee  that  the  stock  was  selling 
in  the  market  at  par,  and  that  representation  was  false,  and  appellee 
knew  it  was  false,  or  was  ignorant  whether  it  was  true  or  false,  and 
made  it  to  induce  the  appellee  to  make  the  purchase,  and  the  appel- 
lee relied  upon  the  representation  and  was  thereby  induced  to  make 
the  purchase,  the  law  is  for  the  appellee,  and  he  is  entitled  to  recover 
in  damages  the  difference  between  what  htf  agreed  to  pay  for  the 
stock  and  the  price  for  which  it  was  then  selling  in  the  market.  But 
if  the  appellant  merely  expressed  his  opinion  as  to  the  value  of  the 
stock,  or  if  the  appellee  did  not  rely  in  making  the  purchase  upon 
appellant's  representations  as  to  the  price  at  which  it  was  selling  in 
the  market,  the  law  is  for  the  appellant. 

No  instructions  should  have  been  based  upon  alleged  representa- 
tions, other  than  such  as  were  of  material  matters  of  fact,  of  which 
there  was  some  evidence  tending  to  prove,  and  as  we  have  already 
said  the  only  allegation  of  such  representation  was,  first,  that  the 
stock  was  selling  in  the  market  at  par,  and,  second,  that  the  appellant 
was  familiar  with  the  business  of  the  company  and  knew  the  manner 
and  extent  of  its  operations,  etc.,  the  latter  of  which  there  was  no 
evidence. 

The  appellant  was  in  court  and  was  not  prejudiced  by  the  refusal 
of  the  court  to  allow  his  deposition  to  be  read. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial  upon  principles  not  inconsistent  with  this 
opinion. 

Breckinridge  &  Shelby,  Houston  &  Mulligan,  for  appellant 

Martin  &  Parker,  for  appellee. 


D.  B.  GooDE  V.  Craig  T.  Wall. 

Slander — Malice. 

In  a  slander  suit  it  is  error  for  the  court  to  charge  the  jury  that 
if  they  believe  that  any  of  the  actionable  words  charged  were  spoken 
maliciously  they  must  find  damages  in  plaintiff's  favor,  not  exceed- 
ing the  sum  claimed  by  him;  for,  notwithstanding  the  words  were 
spoken,  the  defendant  is  entitled  to  overturn  or  rebut  the  charge  that 
the  words  were  spoken  maliciously.  Malice  in  an  action  of  slander 
is  an  essential  ingredient,  and  is  a  question  of  fact  for  the  Jury. 

APPEAL  PROM  CASEY  CIRCUIT  COURT. 

April  23,  1878. 
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Opinion  by  Judge  Elliott  : 

The  judgment  in  this  case  was  rendered  before  the  new  code  took 
effect,  and  although  the  appellant  has  not  complied  strictly  with  the 
rules  of  the  court  in  making  the  proper  indorsement  on  the  record, 
the  error  does  not  authorize  the  dismissal  of  the  suit.  Perhaps  the 
clerk  of  this  court  should  have  refused  to  docket  the  suit  till  the 
proper  indorsement  was  made.  As  to  the  merits  of  the  case,  one  of 
the  charges  made  by  plaintiff  in  this  action  of  slander  was  that  the 
defendant  had  maliciously,  in  the  presence  of  divers  persons,  spoke 
of  the  plaintiff  these  words :  "I  (meaning  the  defendant)  never  chlo- 
roformed Owen  Souther  land  and  stole  his  money,  and  you  (meamng 
plaintiff)  did."  These  words,  charged  to  have  been  maliciously 
spoken,  were  almost  literally  proved  by  one  or  two  witnesses,  and 
the  only  remaining  question  is  as  to  whether  or  not  the  court  erred 
to  appellant's  prejudice  in  its  instructions  to  the  jury. 

By  the  first  instruction  the  court  tells  the  jury  that  if  they  belie?c 
that  any  of  the  actionable  words  charged  were  spoken  maliciously, 
that  they  must  find  damages  in  plaintiff's  favor  not  exceeding  the 
sum  claimed  by  him.  According  to  this  instruction,  when  actionaUe 
words  are  proved  against  a  defendant  in  an  action  of  slander  the  pre- 
sumption that  he  uttered  the  words  maliciously  becomes  absolute, 
and  cannot  be  either  overturned  or  rebutted  by  him. 

At  common  law,  if  actionable  or  slanderous  words  were  spoken  of 
another  without  excuse  or  justification,  the  prima  facie  presumption 
was  that  they  were  spoken  maliciously;  but  the  defendant  had  a 
right  to  show,  that  the  words  were  spoken  in  jest  on  an  occasicm 
which  would  rebut  the  presumption  of  malice  arising  from  the  fact 
that  they  were  false. 

In  Trabue  v.  Mays,  3  Dana  138,  this  court  said :  "Malice  is  an  es- 
sential ingredient  in  the  action  of  slander,  and  is  a  question  of  fact, 
which  falls  peculiarly  within  the  province  of  a  jury  to  determine. 
The  court  has  no  right  to  look  into  the  testimony,  and  to  determine, 
as  a  question  of  law,  that  a  certain  state  of  proof  was  evidence  to 
show  malice,  and  increase  the  damages,  when  there  might  be  another 
and  different  construction  on  the  proof  in  the  cause,  from  whidi  a 
different  motive  than  the  one  ascribed  by  the  court,  might  be  de- 
duced, which  would  tend  to  show  a  less  degree  of  malice,  and  go  to 
extenuate  the  damages,  rather  than  to  increase  them." 

In  the  case  of  Williams* v.  Gordon,  11  Bush  693,  this  court  de- 
cided that  when  the  defendant,  Gordon,  made  the  false  charge  that 
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pJaintiff,  Williams,  was  a  horse  thief  the  prestunption  is  only 
prima  facie  that  the  words  were  spoken  maliciously. 

The  court,  therefore,  by  instructing  the  jury  that  the  uttering  of 
false  and  actionably  slanderous  words  by  the  appellant  was  conclu- 
sive evidence  that  he  had  uttered  them  maliciously,  erred  to  appel- 
lant's prejudice,  and  therefore  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

John  S.  Van  Winkle,  SanYey  &  Warren,  for  appellant. 

A.  J.&  D.  James,  for  appellee. 


Amanda  F.  Goggin,  Ex'x,  v.  Parthenia  E.  Hutchison. 

Married  Women — Convejrance  of  Real  Estate  to  Married  Woman-^Lien. 

A  married  woman  is  capable  of  receiying  the  title  to  real  estate, 

and  a  conyeyance  to  her  is  therefore  not  yoid;  and  while  a  lien  for 

iMtlance  of  parchase  money  may  be  enforced  against  her  property, 

such  claim  cannot  be  enforced  against  her  personally. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

May  21,  1878. 

Opinion  by  Judge  Cofer  : 

While  no  witness  states  in  express  words  that  J.  B.  Hutchison  was 
present  when  the  deed  was  executed,  the  inference  that  he  was  pres- 
ent when  the  deed  was  written  is  clear  and  unmistakable.  W.  H. 
Pettus,  her  counsel  in  this  matter,  and  who  acted  in  some  matters 
connected  with  the  trade  as  the  friend  of  Mrs.  Hutchison,  wrote  the 
deed. 

Pennington  says,  "We  came  to  town  to  do  the  writing.  I  mean 
Hutchison,  Kendrick,  and  myself."  Pettus  says  J.  B.  Hutchison 
informed  him  that  the  trade  had  been  made,  and  gave  him  the  terms 
and  asked  him  to  write  the  deed. 

Pettus  had  in  his  hands  the  note  on  Mrs.  Phillips,  and  gave  it  to 
W.  F.  Goggin  to  take  to  Mrs.  Hutchison,  to  obtain  her  indorsement 
of  a  part  of  it  to  Mrs.  Goggin  in  part  payment  of  the  purchase 
money;  and  Goggin  went  to  Mrs.  Hutchison  and  obtained  her  in- 
dorsement and  her  signature  to  the  purchase  money  notes.  This  all 
seems  to  have  been  done  on  the  day  the  deed  was  written ;  and  about 
that  time  a  lot  of  mules,  also  paid  on  the  land,  were  delivered  to  W. 
F.  Goggin,  who  took  them  to  his  mother.  The  notes  bear  date  Octo- 
ber 9,  187 1,  and  the  deed  in  October  of  the  same  year,  and  was  ac- 
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knowledged  on  the  27th  of  the  same  month,  but  was  not  lodged  for 
record  until  June  19,  1872.  No  other  writing  was  executed  by  Mrs. 
Goggin,  and  if,  as  counsel  suggested,  the  deed  was  never  delivered 
to  or  accepted  by  either  Hutchison  or  his  wife,  Mrs.  Hutchison  aad 
counsel  were  guilty  of  the  g^oss  inattention  of  allowing  her  to  pay 
a  considerable  part  of  the  purchase  money  without  having  any  writ- 
ten evidence  of  the  contract.  Her  counsel  then  and  now  manifests  a 
zeal  in  the  cause  of  his  client  which  forbids  any  such  conclusion,  so 
far  as  he  is  concerned.  The  deed  may  not  have  been  delivered  at 
the  time  it  was  written,  but  that  it  was  delivered  long  prior  to  the 
institution  of  this  suit,  and  that  Mrs.  Hutchison  knew  it,  we  entertain 
no  doubt. 

The  contract  was  completely  executed  when  the  deed  was  made 
and  accepted.  That  a  lien  was  retained  for  the  unpaid  purchase 
money  did  not  prevent  the  title  from  vesting  or  from  being-  complete. 
A  married  woman  is  capable  of  receiving  the  title  to  real  estate,  and 
conveyance  to  her  is  therefore  not  void.  Her  contracts,  so  long  as 
they  are  executory,  are  void,  and  her  contract  to  pay  the  purchase 
money  can  not  be  enforced  against  her  personally.  But  as  she  has 
become  invested  with  the  title,  she  holds  it  subject  to  the  encmn- 
brances  created  by  the  deed  under  which  she  derived  title,  and  that 
encumbrance  can  be  enforced,  not  against  her,  but  against  the  land. 

To  hold  the  conveyance  to  a  married  woman  void  would  be  to  de- 
cide that  she  is  incapable  of  receiving  the  title  to  land,  a  doctrine  not 
to  be  thought  of  at  this  period  in  the  history  of  the  world. 

The  petition  must  be  overruled. 

Hill  &  Allcorn,  for  appellant    W.  H.  Pettus,  for  appellee. 


McIlvaine  &  Speigel  v.  L.  P.  Stone,  et  al. 

Homestead — Waiver  of  by  Wife. 

A  homestead  exemption  is  not  waived  by  the  wife  merely  joining 
with  her  husband  in  a  mortgage  of  his  property  to  relinquish  her 
right  of  dower. 

Residence  of  Homestead  Claimant. 

Mere  absence  for  business  purposes  temporarily  from  home,  where 
the  homesteader  leaves  his  furniture  in  the  house  and  leaves  a  person 
in  charge,  is  not  a  change  of  residence  that  deprives  one  of  a  home- 
Btead  exemption. 

APPEAL  PROM  CAMPBELL  CHANCERY  COURT. 

May  21,  1878. 
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Opinion  by  Judge  Elliott  : 

Oil  the  1st  day  of  December,  1874,  the  appellee,  L.  P.  Stone,  exe- 
cuted to  the  appellants  his  two  promissory  notes  for  $500  each,  due 
respectively  at  six  and  nine  months.  To  secure  the  amount  of  these 
notes  the  appellee,  L.  P.  Stone,  executed  a  mortgage  deed  on  a 
house  and  lot,  on  which  he  then  resided,-  to  appellants. 

The  appellee,  L.  P.  Stone,  is  the  only  vendor  in  the  body  of  the 
"deed,  his  wife  not  being  a  contracting  party  or  joint  vendor ;  but  at 
the  close  of  the  deed  it  is  stated  that  "The  said  L.  P.  Stone  and  his 
wife,  Emma  F.  Stone,  who  does  hereby  release  all  of  her  rights  or 
expectancy  of  dower  in  said  premises,  have  hereunto  set  their 
hands,"  etc. 

At  the  time  of  the  execution  of  this  mortgage  the  premises  were 
under  mortgage  to  secure  a  debt  to  the  Syndicate  Building  Associa- 
tion. To  the  suits  brought  by  the  appellants,  who  made  the  other 
mortgagee  a  party,  the  defendants  answered  that  they  occupied  the 
mortgaged  premises  as  a  homestead,  and  asked  to  be  adjudged  a 
homestead  in  the  premises,  and  on  final  hearing  it  was  adjudged 
that  as  the  property  was  indivisible  it  be  all  sold,  but  that  after  the 
payment  of  the  first  mortgage,  if  any  balance  should  remain,  a  thou- 
sand dollars  thereof  should  be  paid  to  the  appellees  and  the  balance, 
if  any,  to  the  appellants,  and  from  this  judgment  they  have  appealed. 
This  court  has  heretofore  several  times  decided  that  a  homestead 
exemption  is  not  waived  by  the  wife  merely  joining  with  her  hus- 
band in  a  mortgage  of  his  property  to  relinquish  her  right  of  dower. 
Wing  V,  Hayden;  10  Bush  276;  Robbins  v.  Cookendorfer,  10  Bush 
629 ;  Herbert  v,  Kenton  Bxdlding  &  Sponng  Association  of  Coving- 
ton, 1 1  Bush  296.  These  decisions  being  directly  to  the  point,  seem 
conclusive  of  this  question. 

It  is  insisted,  however,  that  at  the  time  of  the  judgment  of  sale 
the  property  in  dispute  was  not  occupied  as  a  homestead.  The  proof 
on  this  subject  is  that  the  appellees,  at  the  date  of  the  judgment, 
were  absent  in  Cincinnati,  where  L.  P.  Stone  was  engaged  in  the 
manufacture  of  baking  powder  essences,  etc.,  but  that  his  mother, 
as  his  agent,  was  engaged  to  remain  in  and  take  care  of  the  property, 
which  she  did,  and  that  he  left  his  furniture  in  his  house,  and  only 
left  on  special  employment  with  an  avowed  purpose  to  return. 

This  court,  in  Brown  v.  Martin,  4  Bush  47,  ruled  that  the  right  of 
exemption  of  homestead  under  the  Act  of  1866  depends  upon  the 
present  and  actual  intention  of  the  debtor  to  use  and  enjoy  the  prop- 
erty sought  to  be  exempted  as  a  homestead  for  himself  and  family. 
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and  that  right  does  not  exist  where  the  residence  of  the  debtor  and 
his  family  is  permanently  located  elsewhere.  But  it  has  repeatedly 
been  decided  that  a  mere  absence  from  the  homestead  with  no  in- 
tention of  its  abandonment,  but  with  an  intention  to  return,  does 
not  forfeit  the  homestead  exemption.  We  are  therefore  of  opimoa 
that  the  temporary  absence  of  appellees  in  Cincinnati  on  special 
ployment  did  not  forfeit  their  homestead  privilege. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 

Jesse  Arthur,  for  appellants.    Nelson  &  Nelson,  for  appellees. 


BucKNER  &  Terrill  V.  George  F.  Beatty,  et  al. 

ConvtjBnct  to  Defraud  Creditors. 

A  conveyance  of  all  one's  real  estate  to  an  assignee  for  the  beneflt 
of  all  of  one's  creditors  cannot  be  set  aside  as  made  to  defraud  cred- 
itors, on  account  of  the  assignor  having  withheld  money  from  Uie 
assignee  and  his  creditors  with  which  a  part  of  his  debts  could  hare 
been  paid.  He  may  have  defrauded  his  creditors  in  withholding  the 
money,  but  the  deed  cannot  be  held  fraudulent  for  that  cause. 


APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PL£AS. 

May  21,  1878. 

Opinion  by  Judge  Cofer  : 

We  incline  to  the  opinion  that  the  deed  of  Beatty  to  Bailey  was 
not  fraudulent  within  the  meaning  of  the  statute  against  fraudulent 
conveyance.  He  conveyed  all  his  property  not  exempt  from  execu- 
tion for  the  equal  benefit  of  all  his  creditors,  without  imposing  any 
limitations  or  restriction  upon  the  trustee,  or  reserving  to  himself 
any  control  over  or  interest  in  the  property,  and  without  any  im- 
pediment to  creditors  in  the  prosecution  of  their  demands  against 
him  or  his  property,  except  such  as  are  necessarily  incident  to  all 
assignments  for  the  benefit  of  creditors.  That  Beatty  may  have 
had  money  which,  as  an  honest  man,  it  was  his  duty  to  surrender, 
does  not  render  the  deed  fraudulent.  He  may  have  defrauded  his 
creditors  in  withholding  the  money,  but  we  are  unable  to  see  any 
connection  between  the  money  and  the  deed,  or  how  the  deed  can 
be  regarded  fraudulent  because  of  the  alleged  fraudulent  failure 
to  surrender  any  money  he  may  have  had.  The  execution  of  the 
deed  could  not  contribute  to  the  accomplishment  of  his  purpose  to 
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retain  the  money,  or  interpose  any  obstruction  to  proceedings  by  his 
creditors  against  him  personally  to  subject  the  money. 

In  order  to  render  a  deed  void  because  of  the  fraudulent  inten- 
tion with  which  it  was  made,  the  debtor  must  intend  by  the  opera- 
tion of  the  deed  itself  to  hinder  or  delay  his  creditors,  or  some  of 
them.  That  he,  at  the  time  of  executing  the  deed,  intends  to  de- 
fraud his  creditors  by  some  other  means,  in  which  he  can  derive 
assistance  from  the  deed,  cannot  render  it  void. 

But  if  this  were  otherwise  the  appellants  must  still  fail  in  their 
eflFort  to  appropriate  the  trust  fund,  under  their  attachment,  to  the 
exclusion  of  the  other  creditors.  They  (the  other  creditors)  cannot 
be  in  a  worse  condition  than  they  would  have  been  if  there  had 
been  no  deed  at  all.  Suppose,  notwithstanding  the  allegations  in 
Bailey's  petition  no  deed  had  in  fact  been  executed  by  Beatty. 
Bailey  came  into  court  claiming  to  hold  the  property  in  trust  for 
Beatty's  creditors,  and  asked  the  aid  of  the  court  in  administering 
the  trust.  The  cause  went  to  a  commissioner  for  proof  of  debts,  and 
the  creditors  appeared  and  proved  their  demands,  thereby  assenting 
to  the  alleged  trust  and  creating  a  lis  pendens  as  to  the  trust  prop- 
erty and  funds.  That  lis  pendens  created  a  lien  in  favor  of  the 
creditors  who  appeared,  subject,  however,  to  the  right  of  all  other 
creditors  to  appear  and  prove  their  debts  and  share  equally  in  the 
fund. 

The  levy  of  the  appellants'  attachment,  at  most,  gave  them  only 
a  lien,  and  being  subsequent  in  date,  and  only  equal  in  other  re- 
spects to  the  lis  pendens  lien  of  the  creditors  who  had  proved  their 
debts  before  the  commissioner,  the  ordinary  rule,  that  in  contests 
between  equities  the  elder  shall  be  preferred,  must  prevail. 

It  seems  to  us,  therefore,  that  the  judgment  of  the  common  pleas 
court  is  right,  and  it  is  affirmed, 
H.  F,  Turner,  for  appellants. 
Vance  &  Merritt,  M,  Yeoman,  for  appellees. 


'    Michael  Tierney  v,  William  J.  Dean. 

Rescission  of  Contract. 

Where  one  enters  Into  a  contract  by  which  he  is  at  a  named  time 
entitled  to  receive  a  deed  (or  real  estate,  and  it  occurs  that  the  person 
required  to  convey  has  no  title  to  the  land  and  fails  to  procure  any, 
the  purchaser  is  entitled  to  a  rescission  of  the  contract 
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Estoppel. 

Where  one  has  executed  notes  as  the  purchase  price  of  real  estate, 
which  the  seller  is  unable  to  convey  because  he  has  no  title,  but 
before  the  failure  of  title  is  known  one  who  is  about  to  purehase  the 
notes  is  assured  by  the  maker  thereof  that  they  are  all  right  and 
will  be  paid,  such  maker  is  estopped,  so  far  as  the  holder  of  the 
notes  is  concerned,  to  set  up  a  failure  of  consideration,  although  the 
consideration  may  have  failed  as  between  him  and  obligee  in  the 
notes. 

APPEAL  PROM  HANCOCK  CIRCUIT  COURT. 

May  23,  1878. 

Opinion  by  Judge  Elliott: 

The  judgment  appealed  from  was  rendered  against  appellant  on 
some  notes  executed  by  him  to  J.  S.  Lightfoot  for  a  tract  of  two 
hundred  acres  of  land  lying  in  Hancock  county.  Lightfoot  bound 
himself  to  get  a  deed  to  this  200  acres  of  land  and  then  convey  it 
to  appellant.  There  is  no  evidence  in  this  record  that  Lightfoot  either 
procured  a  deed  to  be  made  to  himself,  or  that  he  ever  made  and 
acknowledged  a  deed  to  appellant.  He  made  a  deed  to  appdlaDt 
and  delivered  it  to  him,  but  as  he  contended  that  this  deed  was  not 
a  compliance  with  Lightfoot's  contract  it  was  not  acknowledged  hot 
recorded. 

We  are  also  satisfied  that  Lightfood  had  no  legal  title  to  the  land 
sold  to  appellant.  Bennett  reserved  200  acres  of  some  four  thou- 
sand sold  to  F.  F.  Thompson  for  Lightfoot's  benefit  under  a  verbal 
contract,  as  he  says,. to  convey  the  land  to  Lightfoot  when  he  paid 
him  its  value,  which  he  has  never  done. 

It  is,  therefore,  clear  that  Lightfoot  had  nothing  but  an  equitable 
title  to  the  land  for  which  he  has  paid  nothing,  and  that  appellant 
as  to  him  is  entitled  to  a  rescission  of  the  contract;  and  if  Light- 
foot were  still  the  owner  of  the  notes  sued  on  he  would  be  entitled 
to  their  surrender,  and  he  is  entitled  to  their  surrender  anyway, 
even  in  the  hands  of  the  appellee,  unless  his  own  conduct  has  made 
such  relief  unconscientious  and  unequitable. 

It  appears  that  some  time  after  the  purchase  of  the  land  from 
Lightfoot  and  the  execution  and  delivery  of  the  notes  in  dispute  to 
him,  Lightfoot  proposed  to  transfer  them  to  appellee,  in  part  pay- 
ment of  some  mules  which  he  proposed  to  purchase  from  him.  The 
appellee  and  Lightfoot  agreed  upon  the  price  of  the  mules,  and  ap- 
pellee says  he  told  Lightfoot  that  he  would  take  the  notes  of  ap- 
pellant on  his  statement  that  they  were  all  right.    A  day  was  fixed 
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between  appellee  and  Lightfoot  for  the  delivery  of  the  mules  at 
Lightfoot's  house,  and  when  the  delivery  took  place  appellant  was 
present. 

The  evidence  of  appellee  is  that  before  he  closed  the  contract  of 
sale  and  delivered  the  mules  to  Lightfoot  or  received  the  notes  in 
dispute  he  asked  appellant  if  they  were  all  right,  and  he  answered 
that  they  were  and  that. he  would  then  deliver  him  a  mule  at  a  cer- 
tain price  to  be  credited  on  the  notes,  and  Lightfoot's  son  swears 
that  such  was  his  understanding  of  the  conversation.    Judge  Bab- 
bage  swears  that  he  heard  appellee  ask  appellant  if  he  did  not  agree 
to  his  purchase  of  his  notes  from  Lightfoot,  to  which  appellant  re- 
sponded that  he  told  him  when  he  bought  the  notes  that  he  would 
as  soon  pay  him  the  amount  of  the  notes  as  anybody.    C.  W.  Moor- 
man swears  that  he  heard  a  conversation  between  appellee  and  ap- 
pellant at  Judge  Babbage's  shop  and  that  on  that  occasion  appellee 
asked  appellant  if  at  the  time  of  his  purchase  of  the  notes  in  dis- 
pute from  Lightfoot  he  did  not  agree  that  he  would  pay  them,  to 
which  he  responded  that  he  told  him  on  that  occasion  that  the  notes 
were  just  and  he  would  as  soon  pay  him  as  Lightfoot,  but  he  after- 
wards found  out  that  he  ought  not  to  have  so  agreed. 

It  is  true  that  appellant  swears  that  he  had  a  conversation  with 
appellee  at  the  time  of  the  delivery  of  the  mules  to  Lightfoot,  in 
which  he  was  informed  by  appellee  that  he  had  bought  his  notes 
and  he  then  said  he  would  pay  them  when  he  received  a  good  deed 
to  the  land,  for  the  price  of  which  they  had  been  executed  to  Light- 
foot ;  but  he  does  not  deny  that  he  told  appellee  that  the  notes  were 
all  right,  or  that  he  offered  to  make  a  partial  payment  at  the  time 
the  notes  were  transferred  to  appellee. 

He  says  that  at  Judge  Babbage's  shop  appellee  said  he  would  not 
have  gotten  into  any  difficulty  about  the  notes  had  he  not  thought 
Lightfoot  would  have  made  appellant  a  deed  according  to  his  con- 
tract, but  he  nowhere  denies  the  other  statements  which  appellee 
swears  he  had  made,  which  was  that  appellant  told  him  at  the  time 
of  his  purchase  and  before  their  transfer  that  he  would  pay  them, 
and  that  appellant  then  and  there  agreed  that  he  had  so  stated,  but 
afterwards  found  out  that  he  should  not  have  done  so. 

In  Short  v.  Jackson,  Sneed,  192,  the  general  doctrine  is  that, 
where  the  obligor  in  a  bond  assures  the  assignee  before  the  assign- 
ment that  he  will  pay  the  bond  at  maturity  or  that  there  is  no  de- 
fect in  the  paper,  he  is  estopped  afterward  to  set  up  a  failure  of 
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the  consideration  upon  which  the  bond  was  executed  as  a  bar  to  an 
action  by  such  assignee. 

There  is  some  evidence  tending  to  prove  that  after  appeUee  had 
delivered  the  mules  to  Lightfoot  and  received  appellee's  notes,  and 
just  as  the  parties  were  leaving  the  place  of  such  delivery,  aj^- 
lant  said  that  he  would  pay  the  notes  when  he  received  a  general 
warranty  deed  to  the  land ;  but  this  conversation  or  statement  must 
have  been  long  after  the  one  stated  by  appellee  and  young  Light- 
foot,  for  according  to  them  it  took  place  before  the  delivery  of  the 
mules  or  transfer  of  appellant's  notes  to  appellee. 

The  evidence  greatly  preponderates  to  the  conclusion  that  ap- 
pellant had  full  confidence  in  Lightfoot  and  in  his  compliance  with 
his  contract  to  make  him  a  deed  at  the  time  appellee  received  the 
notes  in  dispute,  and  in  view  of  this  confidence,  and  to  enable  Light- 
foot to  make  the  desired  purchase  of  the  mules,  he  told  appellee 
that  there  was  no  infirmity  in  the  notes  and  that  they  were  all  right 
and  would  be  paid.  Having  in  this  way  induced  the  appellee  to 
part  with  his  property  and  buy  his  paper,  he  is  estopped,  so  far  as 
appellant  is  concerned,  to  set  up  a  failure  of  consideration,  although 
the  consideration  may  have  failed  as  between  him  and  the  obligee 
in  the  notes  in  dispute. 

Wherefore  the  judgment  is  afhrmed, 

W,  N.  Sweeney,  for  appellant    J.  A.  Dean,  for  appellee. 


Martin  M.  Bush  v.  Benjamin  D.  Strange. 

Trespass  to  Real  Estate— Title. 

In  an  action  of  trespass  where  the  qaestion  of  title  is  dlrectlj  ic> 
volved  as  between  the  plaintiff  and  defendant  a  verdict  and  jadgmoit 
must  be  held  conclusive  as  to  the  title  between  the  parties. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

May  24,  1878. 

Opinion  by  Judge  Pryor: 

In  an  action  of  trespass  quare  clausum  fregit,  where  the  questioc 
of  title  is  directly  involved  as  between  the  plaintiff  and  defendant 
a  verdict  and  judgment  must  be  held  conclusive  as  to  the  title  be- 
tween the  parties,  and  is  a  familiar  principle  and  one  often  recog- 
nized by  this  court. 

In  the  action  of  trespass  between  these  parties  the  present  ap- 
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)ellee,  who  was  the  defendant  in  that  action,  made  the  direct  issue 
kvith  the  appellant  that  the  land  upon  which  the  trespass  was  said 
to  have  been  committed  was  his  land,  and  not  the  land  of  the  ap- 
pellant. The  trial  was  had  upon  this  issue.  The  surveyor  was  di- 
rected to  make  a  survey  for  the  purpose  of  ascertaining  the  real 
t>oundary.  The  appellant  claimed  the  line  J.  C.  D.  K.  as  the  true 
line,  and  the  appellee  the  line  J.  K.  The  verdict  and  judgment 
established  the  line  J.  K.  as  the  true  boundary,  and  the  plaintiff 
(  appellant)  was  compelled  to  pay  the  costs.  This  is  apparent  from 
the  record  in  that  case.  The  verdict  is,  "We,  of  the  jury,  find  for 
the  defendant  and  fix  the  line  from  J.  to  K.,  as  on  the  plat,  as  the 
true  line"  and  **it  is  therefore  adjudged  by  the  court  that  the  line 
from  J.  to  K.  is  the  true  line,  and  it  is  further  adjudged  that  the 
plaintiff  to  pay  the  defendant  his  costs,"  etc.  This  same  plaintiff  in 
trespass  now  brings  his  ejectment  to  recover  the  land  on  which  this 
trespass  is  said  to  have  been  committed,  and  is  met  by  a  plea  pre- 
senting the  verdict  and  judgment  in  the  trespass  case  as  a  complete 
defense  to  the  action.  This  plea  was  properly  sustained  and  the 
authorities  relied  on  by  counsel  have  no  application  whatever  to 
this  case.    Judgment  affirmed. 

Brown  &  Chelf,  for  appellant. 

Wilson  &  Hobson,  for  appellee. 


S.  C.  Sa\  kes,  et  al.,  v.  E.  F.  Green. 

Fraud  to  Prevent  Redemption  of  Land— Recovery  of  Land. 

Where  the  holder  of  a  sherUTs  certificate  for  a  deed  enters  Into  a 
fraudulent  combination,  by  which  he  and  a  friend  are  to  prevent 
the  owner  from  redeeming:  the  land  by  the  friend's  ottering  to  loan 
the  owner  the  money  with  which  to  do  so,  and  thereby  lulling  him 
into  a  sense  of  security,  and  after  it  is  too  late  to  secure  the  money 
elsewhere  refuses  to  make  the  loan,  a  court  of  equity,  upon  a  proper 
showing,  will  decree  the  recovery  of  the  land  in  favor  of  the  person 
thus  defrauded  upon  equitable  principles,  even  after  the  holder  of 
the  sheriff's  certificate  has  secured  his  deed. 

APPEAL  PROM  KENTON  CIRCUIT  COURT. 

May  29,  1878. 

Opinion  by  Judge  Elliott: 

About  80  acres  of  Sayres's  land  was  levied  on  by  an  execution 
in  favor  of  Holden's  estate,  and  purchased  by  Mary  Holden,  the 
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plaintiff  in  the  execution,  who  afterward  transferred  her  bid  to  the 
appellee,  he  having  bought  her  interest  in  the  land. 

The  price  bid  for  the  land  was  $2,176,  which  was  less  than  two- 
thirds  of  its  appraised  value,  but  Sayres  failing  to  redeem  wiibia 
the  year  a  deed  was  made  to  appellee  by  the  sheriff,  and  this  actiofl 
was  brought  for  the  recovery  of  the  land. 

Appellant,  Sayres,  by  his  answer  set  up  his  discharge  in  bank- 
ruptcy, by  which  his  title  has  been  transferred  to  the  appellant, 
Lewis.  Lewis  answered  and  alleged  that  on  the  2nd  day  of  Apnl. 
1874,  Sayres  was  adjudged  a  bankrupt,  and  that  he  had  been  duly 
appointed  his  assignee.  He  also  charged  a  fraudulent  combinatioo 
between  the  appellee  and  Hayden  Kendall  to  prevent  Sayres  frcan 
redeeming  the  land.  To  his  answer  a  demurrer  was  sustained  and 
Lewis  obtained  leave  to  file  an  amended  answer,  which  he  tendered 
in  court  and  offered  to  file,  but  which,  on  appellee's  motion,  was 
refused,  and  he  excepted  and  has  brought  the  case  here  on  appeal 

The  amended  answer  charges  that  the  Sayres's  tract  of  land  did 
not,  at  the  sale  under  the  Holden  execution,  bring  a  third  of  its 
value,  and  Sayres,  having  a  right  to  redeem  it,  applied  to  Hayden 
Kendall  to  loan  him  the  money  for  its  redemption,  and  Kendall 
promised  to  do  so;  but  that  before  the  year  was  out  or  he  needed 
the  money  the  appellee  entered  into  a  fraudulent  combination  1^ 
which  Kendall  was  to  promise  to  make  Sayres  believe  that  he  would 
loan  him  the  money  to  redeem  the  land,  and  lull  him  into  securit} 
in  this  way  up  to  a  period  when  it  would  be  too  late  for  Sayres  to 
get  the  money  elsewhere,  and  then  to  refuse  to  comply  with  his 
promise,  and  in  this  way  place  the  land  beyond  redemption;  and 
for  this  fraudulent  conduct  Kendall  was  to  have  one-half  of  the 
land  bought  under  the  Holden  execution. 

He  says  in  his  answer  that  this  fraudulent  combination  was  car- 
ried out  to  the  letter  by  Kendall  assuring  Sayres,  and  by  his  promises 
inducing  him  to  believe  that  he  need  not  look  elsewhere  for  the 
money  to  redeem  the  land,  for  all  that  he  had  to  do  was  to  cOTie 
to  him  and  he  should  have  the  money;  and  these  fraudulent 
promises  and  deceitful  assurances  were  held  out  to  Sayres  up  to 
a  time  when  it  was  too  late  for  him  to  get  the  money  to  redecni 
the  land  elsewhere,  and  then  Kendall  refused  to  let  him  have  the 
money;  and  it  turned  out  that  the  promises  he  had  been  makin? 
him  of  the  loan  of  the  money  were  in  pursuance  of  a  fraudulent 
agreement  made  between  Kendall  and  the  appellee  in  order  to  luF 
Sayres  and  prevent  him  from  raising  the  funds  to  redeem  the  lanJ 
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in  dispute,  and  Kendall  was  to  have  one-half  the  land  for  his  fraud- 
ulent conduct  and  false  promises  to  Sayres,  by  which  he  prevented 
him  from  redeeming  the  land  and  secured  the  title  to  the  appellee. 
The  only  question  in  this  case  is  whether  such  a  combination  thus 
carried  out  is  beyond  the  reach  of  the  law,  or  whether,  being  lulled 
or  deceived  by  the  fraudulent  conduct  of  Kendall  under  a  fraudulent 
agreement  between  Kendall  and  appellee  to  prevent  his  redeeming 
his  land,  he  or  his  assignee  has  not  yet  a  right  to  redeem  it  by  the 
payment  of  the  amount  bid  with  interest  and  cost  as  required  by 
the  statute. 

"Fraud  in  contemplation  of  a  court  of  equity  includes  all  acts, 
omissions  and  concealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence  justly  reposed,  injurious  to  an- 
other by  which  an  undue  or  unconscientious  advantage  is  taken  of 
another."    Kerr  on  Fraud,  p.  42. 

**There  is  a  fraudulent  intent  if  a  man,  either  with  a  view  of 
benefitting  himself  or  misleading  another  into  a  course  of  action 
which  is  injurious  to  him,  makes  a  representation  which  he  knows 
to  be  false  or  does  not  believe  to  be  true.  It  is  necessary  that  the 
misrepresentation  should  have  been  made  in  relation  to  the  trans- 
action in  question,  and  with  the  direct  intent  to  induce  the  party  to 
whom  it  is  made  to  act  in  that  way  that  causes  the  injury."  Kerr 
on  Frauds,  p.  93. 

In  Ellis  V.  Kelly,  8  Bush  621,  this  court  said :  "It  is  an  old  and 
familiar  rule  in  equity  that  if  one  individual  makes  a  misrepresenta- 
tion to  another  in  a  matter  of  interest,  knowing  it  at  the  time  to  be 
untrue,  and  the  one  to  whom  it  is  made  confides  in  and  acts  upon 
it,  the  one  guilty  of  the  misrepresentation  shall  make  good  the  injury 
which  results  to  the  party  deceived." 

If  the  answer  tendered  by  Lewis  be  true,  there  can  be  no  doubt 
but  that  Kendall,  with  a  view  of  benefitting  himself  and  of  mislead- 
ing Sayres,  kept  up  in  Sayres's  mind  by  false  promises  the  belief 
that  he  would  let  him  have  the  money  to  redeem  the  land  sold  under 
Holden's  execution  until  the  year  ran  out ;  and  when  it  was  too  late 
to  raise  the  money  elsewhere,  and  according  to  the  answer  there  can 
be  as  little  doubt  that  these  false  and  fraudulent  promises  were 
made  to  lull  Sayres  into  security  till  it  should  be  too  late  to  redeem 
his  land,  and  that  as  compensation  for  his  fraudulent  conduct  Ken- 
dall was  to  receive  one-half  of  the  eighty  acres  of  land  that  had 
been  sold  on  Holden's  fi.  fa.  at  about  one-fourth  of  its  value. 
We  are  of  opinion  that  if  appellee  and  Kendall  did  enter  into  the 
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ccmbination  and  co-partnership  set  up  in  Lewis's  amended  answer, 
by  which  for  their  joint  benefit  Kendall  was  to  fraudulently  delude 
Sa>Tes  into  the  belief  that  he  would  at  the  end  of  the  year  let  him 
have  the  money  to  redeem  the  land  in  dispute  with  no  design  of 
doing  so,  and  being  hired  at  the  time  by  appellee  not  to  do  so,  but 
to  pretend  that  he  would,  and  if,  confiding  in  these  assurances  and 
promises,  Sayres  waited  till  the  expiration  of  the  year,  when  be 
learned  for  the  first  time  and  when  it  was  too  late  to  make  other 
arrangements  that  Kendall  never  intended  to  fulfill  his  promises, 
but  that  they  were  delusive,  then  and  in  that  case,  appellee  ought 
not,  in  good  conscience,  to  keep  the  land  of  Sayres  that  he  purchased 
at  one-fourth  of  its  value  and  afterward  fraudulently  prevented  the 
owner  from  redeeming. 

In  such  a  case  the  cause  should  be  transferred  to  equity  and 
Sayres's  assignee  should  be  allowed  to  redeem  on  equitable  principles 
by  paying  the  appellee's  bid,  interest,  etc.,  as  require  by  the  statute. 

The  land  sought  to  be  recovered  in  this  suit  is  sufBfciently  de- 
scribed by  appellee  in  his  petition  at  law  for  its  recovery. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  to  permit  appellant,  Lewis,  to  file  his  amended  answer, 
and  for  further  proceedings  consistent  with  this  opinion. 

McKee  &  Finnell,  J,  M.  Collins,  for  appellants. 

Stevenson  &  O'Hara,  for  appellee. 


E.  B.  Ralls,  et  al.,  v.  John  J.  Crouch,  et  al. 

Guardian  and  Ward — ^Unauthorized  Payment  to  Guardian. 

Where  a  guardian  enters  into  an  unauthorized  contract  to  sell 
the  ward's  land,  and  puts  the  purchaser  into  possession,  the  purchase 
price  to  be  paid  when  the  ward  becomes  of  age  and  makes  a  deed. 
and  the  money  Is  paid  to  the  guardian  before  the  ward  arriyes  at 
age,  such  payment  is  made  at  the  peril  of  the  purchaser,  and  the  ward 
is  not  bound  to  make  a  deed. 

Ratification  of  Contract  by  Ward. 

When  the  guardian  has  entered  into  an  unauthorized  contract  agree 
ing  that  the  ward  will  convey  certain  real  estate  when  he  becomes 
of  age  and  receives  the  money,  such  ward  may  ratify  the  contract  upon 
becoming  of  age,  and  is  entitled  to  receive  the  purchase  money  upon 
tendering  a  deed,  but  he  is  not  bound  to  look  to  his  guardian  for 
the  money.  Unless  the  purchaser  will  pay  the  money  to  him  he  is 
not  entitled  to  a  deed,  and  will  be  liable  to  the  ward  for  rents  of  the 
land  when  he  has  had  the  possession  thereof. 
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APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

May  30,  1878. 

Opinion  by  Judge  Pryor  : 

The  appellants  paid  the  money  on  this  land  contract  to  Thomas 
J.  Crouch,  when  they  knew  or  ought  to  have  known  that  he  was 
not  entitled  to  receive  it.  When  the  purchase  was  made  of  the 
mother,  who  was  the  guardian  of  the  appellee,  all  parties  were  cog- 
nizant of  the  fact  that  no  title  passed  to  the  appellants  by  the  sale, 
and  it  was  expressly  stipulated  that  no  part  of  the  purchase  money 
was  to  be  paid  until  the  appellee  arrived  at  age  and  made  to  these 
appellants  a  deed  to  the  premises.  They  have  had  possession  of  the 
land  from  the  time  the  contract  was  made,  and  were  in  a  condition 
to  have  protected  themselves  by  retaining  the  money  as  provided 
by  the  contract.  The  mother  having  died,  they  saw  proper  to  pay 
this  money  to  Thomas  Crouch,  who  in  the  meantime  had  qualified 
as  guardian,  and  by  so  doing  placed  themselves  in  a  condition  where 
they  must  surrender  to  the  appellee  the  land  or  pay  him  the  money. 
The  mother,  although  guardian,  was  not  invested  with  any  right 
to  sell,  and  if  they  had  paid  her  the  money  the  same  consequences 
would  have  followed.  It  was  not  an  official  act  of  the  guardian, 
and  therefore  neither  she  nor  any  subsequent  guardian  have  the 
right  as  guardian  to  receive  the  money,  and  neither  the  ward  nor  the 
sureties  in  the  guardian's  bond  are  bound  by  such  acts  or  liable  for 
the  money. 

The  infant,  when  he  arrives  at  age,  comes  into  a  court  of  equity 
and  offers  to  ratify  the  act  of  his  mother  upon  receiving  the  money 
by  making  a  general  warranty  deed,  and  the  response  is  that  the 
money  has  been  paid  to  a  subsequent  guardian  an^  he  must  ratify 
that  act,  or  by  election  to  take  the  money  he  has  ratified  the  act  of 
the  guardian  in  receiving  the  money.  In  the  first  place  the  appellee 
proposes  only  to  ratify  the  contract  and  make  a  deed  upon  the  pay- 
ment to  him  of  the  money,  and  this  the  appellants  were  compelled 
to  do  or  surrender  the  land  and  account  for  rent.  The  infant  is 
required  in  this  action  to  elect  whether  he  will  pursue  the  appel- 
lants or  his  guardian,  and  he  elects  to  look  to  them.  The  case  of 
Irvine  v.  McDowell,  4  Dana  629,  is  conclusive  of  this  case.  There 
the  infants  and  their  guardian  sold  the  land  and  the  money  was  paid 
to  the  guardian.  The  surety  in  the  guardian's  bond  was  held  not 
to  be  liable  for  the  money.  The  court  said  the  payment  to  the 
guardian  was  at  the  peril  of  the  purchaser,  and  that  the  guardian 
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could  not  have  rightfully  received  the  money,  that  the  act  of  Ac 
guardian  was  merely  personal  and  not  official. 

It  is  true  the  infants,  upon  arriving  at  age,  may  ratify  the  act  of 
the  guardian,  and  if  so  are  bound  by  it  But  in  this  case  the  only 
ratification  is  upon  the  condition  that  the  money  is  paid  to  him.  I: 
amounts  to  a  ratification  of  the  contract.  In  other  words,  the  in- 
fant, on  arriving  at  age,  says :  "You  made  a  contract  with  my 
mother  by  which  you  agreed  to  pay  so  much  money  for  my  land 
upon  my  arriving  at  age  and  making  you  a  deed.  You  have  pos- 
session of  the  land  under  that  contract ;  now  I  offer  the  deed  and 
demand  the  money."  The  only  defense  is,  that  the  money  has  been 
paid  to  some  one  else,  and  that  the  demand  by  the  infant  or  adult 
is  a  ratification  of  that  payment.  We  think  otherwise,  and  the  deed 
having  been  tendered  and  no  question  made  as  to  the  title,  the  judg- 
ment was  proper.  There  is  some  doubt  as  to  whether  or  not  tic 
action  was  prematurely  brought,  and  the  note  exhibited  by  the  ap- 
pellants would  indicate  that  the  money  was  not  due  when  the  suit 
was  brought.  An  amended  petition,  however,  was  filed  without  ob- 
jection, and  the  only  question  for  the  appellant  in  the  case  is  astc 
the  costs  up  to  the  time  of  filing  the  amended  petition.  A  motion 
was  made  requiring  the  appellee  to  pay  the  costs  up  to  that  time. 
but  when  the  final  judgment  was  rendered  this  question  was  over- 
looked. The  judgment,  however,  settles  the  whole  question  of  costs, 
and  the  appellants  are  required  to  pay  it.  No  objection  was  made 
to  the  filing  of  the  amendment,  and  the  costs  being  for  a  trifimg 
sum  up  to  that  time  no  reversal  will  be  had  on  that  account  The 
judgment  below  is  therefore  affirmed  with  damages. 

Hargis  &  Harrell,  for  appellants. 

E,  C,  Phiester,  Ross  &  Kennedy,  for  appellees. 


C.  Pitman,  et  al.,  v,  George  Watkin's  Adm'r. 

Appeal — Estoppel — ^Administrator. 

Where  an  appeal  bond  is  executed  to  an  administrator  the  appelhBt 
is  estopped  to  question  the  fiduciary  character  of  snch  admlnistntor* 

Sureties  on  Appeal  Bond. 

In  a  suit  on  an  appeal  bond  it  is  not  necessary  to  have  a  retorn  d 
no  property  found  against  the  principal,  before  being  entitled  to 
maintain  an  action  on  the  bond  against  the  sureties. 

APPEAL  PROM  LAURB3L  CIRCUIT  COURT. 

June  4,  1878. 
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Opinion  by  Judge  Cofer: 

The  appeal  bond  sued  on  was  executed  to  the  appellee  as  ad- 
ministrator of  George  Watkins,  and  having  recognized  the  appellee 
as  administrator  and  executed  a  bond  to  him  as  such,  the  appellants 
are  estopped  to  question  his  fiduciary  character;  and  it  was  not 
necessary  to  set  out  in  the  petition  the  facts  showing  his  due  ap- 
pointment and  qualification. 

Tlie  petition  ►set  forth  the  bond  and  the  breach  and  was  suffi- 
cient to  entitle  the  appellee  to  a  judgment. 

Counsel  are  mistaken  in  supposing  that  a  return  of  "no  property 
found"  against  the  principal  is  necessary  to  entitle  the  appellee  to 
maintain  an  action  on  the  appeal  bond.  The  covenant  in  the  bond 
is  that  Pitman  will  satisfy  and  perform  the  judgment  rendered  on 
the  appeal.  Judgment  was  rendered  in  favor  of  the  appellee  and 
Pitman  failed  to  discharge  it  at  once,  and  in  consequence  of  such 
failure  the  covenant  in  the  bond  was  broken  and  a  right  of  action 
accrued  to  the  covenant. 

The  demurrer  to  the  answer  was  properly  sustained.  Judgment 
afhrmed. 

Pearl  &  Ewell,  for  appellants.    L.  A.  Byron,  for  appellee. 


Gabriel  Hannah  v.  H.  I.  McAllister. 

Quieting  Title — Recovery  of  Mesne  Profits. 

When  one  recovers  real  estate  in  a  suit  to  quiet  title,  he  may  then 
bring  and  maintain  an  action  to  recover  mesne  profits  of  the  land 
during  its  occupancy,  and  may  recover  whatever  sum  he  has  actually 
paid  out  or  is  bound  to  pay  out  for  obtaining  restitution  of  his  land, 
provided  the  amount  paid  or  contracted  to  be  paid  was  reasonable 
for  the  services  performed. 

APPEAL.  FROM  GREENUP  CIRCUIT  COURT. 

June  4,  1878. 

Opinion  by  Judge  Elliott  : 

In  1868  appellee  filed  his  petition  in  equity,  the  object  of  which 
was  to  fix  the  correct  division  line  between  his  and  appellant's  land. 
He  charged  that  the  line  to  which  appellant  claimed  was  not  his 
true  boundary,  and  asked  the  court  to  fix  the  true  boundary  and 
to  quiet  his  title  up  to  the  true  boundary. 

The  defendant,  by  his  answer,  insisted  that  the  boundary  claimed 


904  Kentucky  Opinions.  [Juk. 

by  him  was  the  true  boundary,  and  having  alleged  that  the  appellee 
had  forcibly  entered  on  his  land  and  was  forcibly  holding  it  without 
right,  he  made  his  answer  a  cross-action  against  the  appellant  and 
asked  that  he  be  ejected  from  the  lands  so  wrongfully  in  his  posses- 
sion, and  that  appellant  be  placed  in  possession.  On  final  hearing 
the  court  adjudged  that  appellee  was  in  possession  of  about  twenty 
acres  of  appellant's  land,  which  it  adjudged  should  be  restored  to 
him  with  his  costs. 

Having  in  that  suit  recovered  the  land  the  appellant  brought  this 
suit  for  mesne  profits  of  the  land  during  its  occupancy  by  appelke. 
In  this  action  he  alleged  that  he  had  paid  out  large  sums  to  lav^yers 
for  their  services  in  the  prosecution  of  his  cross-action  for  the  re- 
covery of  his  land,  and  had  paid  out  and  expended  large  sums  in  the 
prosecution  of  his  suit. 

It  is  a  familiar  principle  of  the  common  law  often  recognized  by 
this  court  that  in  a  suit  for  mesne  profits  the  plaintiff  is  entitled  to 
recover  whatever  sum  he  has  actually  paid  out  or  is  by  contract 
bound  to  pay  for  obtaining  restitution  of  his  land,  and  in  the  case  of 
Doe  V.  Perkins,  8  B.  Mon.  198,  this  court  states  the  principle  to  be 
that  "The  plaintiff  in  this  action  is  entitled  to  be  reimbursed  in  such 
an  amount  as  he  has  in  good  faith  been  compelled  to  pay  in  obtain- 
ing by  legal  means,  the  restoration  of  the  property  which  the  de- 
fendant has  wrongfully  taken  or  withheld  from  him.  ♦  *  *  He 
should  recover  in  the  action  for  mesne  profits,  whatever,  by  tfie  act 
of  the  wrongdoer,  he  has  been  compelled  to  pay  in  order  to  obtain 
a  restoration  of  his  property,  this  being  a  part  of  the  damages  actual- 
ly sustained,  and  necessarily  consequent  upon  the  wrong  done  by 
the  defendant.  The  amount  recoverable  under  this  head,  cannot  ex- 
ceed what  he  has  actually  paid,  or  is  in  good  faith  actually  bonnd 
to  pay,  for  obtaining  restitution.  *  *  ♦  WTien  he  demands  more 
than  the  legal  costs  in  the  former  action,  he  can  demand  it  only  ot 
the  ground  of  actual  payment,  or  of  an  actual  contract  to  pay,  and 
not  upon  the  ground  of  a  conjectural  obligation,  which  may  not  in 
fact  exist." 

We  do  not  regard  it  material  whether  the  plaintiff  in  the  action 
for  mesne  profits  has  recovered  the  land  in  a  court  of  law  or  equity. 
It  is  enough  if  he  has  been  compelled,  by  legal  coercive  measnre, 
to  eject  the  defendant  and  wrong-doer  from  the  premises. 

In  the  suit  on  appellant's  cross-action  for  his  land  he  made  similar 
allegations  to  those  necessary  in  an  action  of  ejection,  and  in  this 
action  for  mesne  profits  he  is  entitled  to  the  sums  of  money  paid  by 
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him,  or  which  he  contracted  to  pay  to  his  attorneys  for  the  prosecu- 
tion of  his  cross-action  for  the  recovery  of  the  land,  provided  the 
amount  paid  or  contracted  to  be  paid  was  reasonable  for  the  services 
performed. 

The  defendant  could  have  recovered  the  value  of  the  use  of  his 
land,  and  also  the  land  in  his  cross-action  when  sued  by  the  appellee, 
but  he  did  not  do  it,  and  therefore  he  clearly  has  a  right  to  bring 
his  action  against  the  wrong-doer  for  the  unlawful  use  and  occupa- 
tion of  his  land.  Nor  is  he  bound  to  show  that  the  use  and  occupa- 
tion was  within  five  years  of  the  commencement  of  the  plaintifFs 
action,  because  the  statute  of  limitation  is  a  defense  to  the  action  and 
must  be  pleaded  and  relied  on  to  be  available. 

We  are  therefore  of  opinion  that  the  demurrer  to  the  appellant's 
petition  should  have  been  overruled,  and  especially  so  after  his 
amended  petition  had  been  filed. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Bennett  &  Raison,  for  appellant.    £.  F.  Dulm,  for  appellee. 


.Wood  M.  Smith,  et  aix,  v,  Nancy  Shoeman.. 

Administntor'8  Bond — Liabilities  of  Sureties. 

Where  there  are  joint  administrators  each  signing  the  bond  with 
others,  they  become  sureties  for  each  other;  and  when  one  resigns  or 
is  discharged  as  administrator  he  is  still  liable  on  the  bond. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

June  6,  1878. 

Opinion  by  Judge  Cofer  : 

Appellee  was  joint  administratrix  with  M.  E.  Clelan  of  the  estate 
of  Thomas  Dean,  and  the  two  as  joint  representatives  of  the  estate 
executed  a  joint  bond  with  the  surety.  Afterward  the  appellee  mar- 
ried and  her  representative  character  ceased.  See  Sec.  16,  Chap.  37, 
Revised  Statutes. 

By  the  joint  bond  executed  by  appellee  and  Clelan  they  became 
sureties  of  each  other  to  the  creditors  and  distributees  that  the  estate 
would  be  correctly  administered  and  distributed,  and  the  obli- 
gations of  appellee's  bonds  do  not  cease  because  she  has  ceased  to 
be  a  representative  of  the  estate  of  Dean. 

This  seems  a  hard  case,  but  this  view  is  sustained  by  unbroken 
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authority  in  this  state.  See  Moore  v.  Waller's  Heirs,  i  A.  K. 
Marsh.  488 ;  South' s  Heirs  v.  Hoy^s  Heirs,  3  T.  B.  Mon.  88 ;  Ander- 
son V.  Milter,  6  J.  J.  Marsh.  571 ;  Collins  v.  Carlisle's  Heirs,  7  B. 
Mon.  13. 

Wherefore  the  judgment  is  reversed  for  further  proceedings  con- 
sistent with  this  opinion. 

Thompson  &  Thompson,  for  appellants. 

C.  A.  and  P.  W,  Jiardin,  for  appellee. 


Hugh  B.  Phillips,  et  al.,  v.  Samuel  Pipes,  et  al. 

Admissibility  of  Declarations. 

The  declaration  as  to  ownership  of  property  is  not  admissible  » 
evidence  to  prove  title  in  the  declarant  unless  he  was  in  actoal  pos- 
session at  the  time  made. 

Sale  of  Personalty — Delivery. 

It  is  the  fact  of  actual  and  visible  change  of  possession,  and  not 
knowledge  on  the  part  of  those  in  the  neighborhood,  that  renders  sales 
of  personal  property  valid.  Where  there  is  actual  change  of  posses- 
sion the  sale  is  not  per  se  fraudulent  as  to  creditors. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

June  6,  1878. 

Opinion  by  Judge  Cofer  : 

The  declarations  of  Pipes  and  John  D.  Qaybrook  as  to  their 
ownership  of  the  property  were  not  admissible  as  evidence  to  prove 
title  in  themselves,  unless  he  who  made  the  declaration  was  at  the 
time  in  the  actual  possession  of  the  property  to  which  the  declara- 
tion related.  It  does  not  appear  that  Pipes  was  in  possession  at 
the  time  he  made  any  of  the  declarations  proved  to  have  been  made 
by  him,  and  this  is  true  of  some  of  the  declarations  proved  to  have 
been  made  by  Claybrook. 

For  the  error  in  admitting  evidence  of  these  declarations  fte 
judgment  must  be  reversed,  and  it  may  save  the  parties  time  and 
costs  if  we  consider  now  the  alleged  errors  in  giving  and  refusing 
instructions,  though  for  want  of  proper  exceptions  no  reversal  could 
be  had  for  any  error  that  may  have  been  committed  in  giving  or 
in  refusing  instructions. 

We  see  no  error  in  the  action  of  the  court  to  the  prejudice  of  flic 
appellants  except  in  the  instruction  marked  "L".     The  plaintiffs 
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alleg^ed  that  they  were  the  owners  of  the  property  sold  under 
Phillips's  fi.  fa.  The  defendants  averred  that  the  property  sold  was 
not  the  property  of  the  plaintiffs,  or  either  of  them,  which  was 
equivalent  to  a  denial  that  it  belonged  to  them;  and  unless  it  did 
belong  to  the  plaintiffs  they  had  no  right  to  recover,  even  though 
it  did  not  belong  to  James  R.  Claybrook;  and  the  burden  was  on 
them  to  establish  their  title  by  a  preponderance  of  evidence. 

Instruction  "i"  was  less  favorable  to  appellees  than  the  law  war- 
ranted. To  render  such  sales  valid  as  against  creditors  it  is  not  neces- 
sary that  the  change  of  possession  should  be  known  to  anyone  be- 
sides the  parties  themselves.  It  is  the  fact  that  there  has  been  an 
actual  and  visible  change  of  possession,  and  not  knowledge  on  the 
part  of  those  in  the  neighborhood,  that  renders  such  sales  valid.  If 
there  were  such  actual  change  of  possession  that  those  who  were 
acquainted  with  the  property  could  readily  have  seen  that  it  was  in 
the  possession  of  the  vendee,  then  the  sale  was  not  per  se  fraudulent, 
although  no  one  in  fact  saw  it  in  their  possession  or  knew  of  the 
change  of  possession. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Russell  &  Arritt,  for  appellants. 

W.  H.  Hayes,  Brown  &  Lewis,  for  appellees. 


G.  B.  C.  Morris,  et  al.,  v.  Preston  Bros. 

Conveyance  to  Defraud  Creditors — Secret  Trust  for  the  Wife. 

Where  the  husband  receives  money  from  his  wife  and  buys  real 
estate,  taking  conveyances  in  his  own  name,  and  sells  the  same,  his 
wife  Joining  in  the  deed,  and  buys  other  real  estate,  taking  title  the 
same  way,  and  becomes  indebted  on  the  strength  of  such  property,  the 
real  estate  deals  being  ratified  by  the  wife  joining  in  conveyances, 
neither  he  nor  his  wife  can  assert  that  he  holds  the  real  es^te 
for  the  wife,  and  a  conveyance  to  the  wife  will  be  set  aside  at  the 
instance  of  the  husband's  creditors. 

APPEAL  FROM  HICKMAN  COURT  OF  COMMON  PLEAS. 

June  6,  1878. 

Opinion  by  Judge  Elliott  : 

These  suits  were  brought  by  Preston  Brothers  and  Stratton  & 
Bird  to  set  aside  a  deed  made  by  Case  and  wife  to  appellants,  G.  B. 
C.  Morris's  wife,  Mrs.  E.  A.  Morris,  on  the  ground  that  the  land 
so  deeded  was  purchased  and  paid  for  by  the  husband,  and  the  deed 
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procured  to  be  made  to  the  wife  with  the  fraudulent  intent  to  cheat, 
hinder  and  delay  the  appellees  and  others  of  his  creditors  in  the 
collection  of  their  debts,  and  that  the  collection  of  appellees'  debts 
would  be  endangered  by  the  delay  arising  in  the  prosecution  of  the 
husband  to  insolvency. 

It  appears  from  the  proof  (the  fraud  being  denied  by  appellants) 
that  Mrs.  Morris  inherited  from  her  father  200  acres  of  land,  and 
by  agreement  with  her  husband  he  was  to  sell  it  and  invest  the  pro- 
ceeds in  real  estate  in  Kentucky.  The  land  was  sold  as  far  back 
as  1869,  and  shortly  thereafter  appellants  came  to  Hickman  count}', 
where  the  husband  with  the  wife's  money  as  his  own  after  a  time 
bought  a  store  house  and  store  in  Alexandria,  where  he  prosecuted 
the  mercantile  business,  all  the  time  holding  out  to  the  world  that 
he  was  doing  business  on  his  own  capital ;  and  during  his  business 
career  he  bought  a  tract  of  land  and  had  the  deed  made  to  himself, 
and  he  also  had  the  deed  to  the  house  and  lot  in  which  he  was  sell- 
ing goods  made  to  himself,  all  of  which  must  have  been  known  by 
his  wife.  In  1875  he  became  indebted  to  the  appellees,  Preston 
Brothers,  over  $300,  and  Stratton  &  Bird  about  $200,  for  goods 
with  which  to  recruit  his  store.  In  the  spring  of  1875  he  exchanged 
his  store  goods  and  store  house  with  Case  for  a  farm  of  84 J4  acres 
of  land  in  Hickman  county. 

It  seems  that  after  the  purchase  by  Case,  and  whilst  he  and  ap- 
pellant, G.  B.  C.  Morris,  were  invoicing  the  goods,  Preston  Brothers 
sent  their  agent  to  Morris  for  the  amount  due  them,  who  threat- 
ened to  attach  the  goods  if  the  sale  was  not  abandoned,  and  there- 
upon Morris  took  him  to  one  side  and  promised  to  make  to  Pres- 
ton Brothers  a  mortgage  as  soon  as  he  got  a  deed  to  the  Case  tract 
of  land,  and  by  that  means  got  rid  of  their  agent,  when  he  had  the 
deed  to  the  Case  tract  of  land  made  to  his  wife ;  and  then  it  is 
stated  for  the  first  time  that  his  wife's  land  in  Tennessee  had  been 
sold  on  his  promise  to  reinvest  the  proceeds  in  real  estate  in  this 
state. 

He  swears  himself  that  he  had  used  all  the  funds  he  and  his  wife 
brought  to  Kentucky  publicly  and  notoriously  as  his  own,  and  that 
he  had  bought  real  estate  several  times  before  the  purchase  from 
Case,  and'  each  time  had  the  deed  made  directly  to  himself.  Mr. 
Case  proves  that  $540  of  the  price  of  the  land  purchased  from  him 
by  the  husband  and  deeded  to  the  wife  were  paid  in  goods,  and 
according  to  other  evidence  those  were  the  very  same  goods  sold 
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on  credit  to  the  husband,  and  which  created  the  debt  which  by  this 
suit  the  appellees  are  seeking  to  collect. 

If  the  story  of  appellant,  G.  B.  C.  Morris,  is  true  that  he  was 
all  the  time  holding  the  money  of  his  wife  in  trust,  then  he  was  for 
five  years,  by  dealing  with  these  funds  as  his  own,  obtaining  a  de- 
lusive credit  on  the  faith  of  them,  and  that,  too,  in  his  wife's  pres- 
ence and  with  her  sanction. 

Having  used  these  funds  with  the  sanction  of  his  wife  as  his  own, 
and  on  the  faith  of  them  obtained  credit  for  five  years  by  purchas- 
ing and  selling  land  and  personal  property  in  his  name,  which  sales 
were  ratified  by  his  wife  by  joining  him  in  the  real  estate  convey- 
ances of  land  so  bought  in  his  own  name,  we  feel  constrained  to 
hold  that  the  deed  to  the  wife,  Mrs.  E.  A.  Morris,  was  as  to  the 
appellees  fraudulent  and  void.  To  hold  otherwise  would  be  to 
sanction  a  gross  fraud.  The  wife,  by  sanctioning  the  use  of  her  funds 
by  her  husband  as  his  own  for  five  years,  was  by  her  silence  en- 
abling her  husband  to  commit  a  fraud  if  the  story  of  her  husband 
be  true,  and  we  therefore  prefer  the  conclusion  to  which  the  con- 
duct of  both  of  the  appellants  lead,  that  she  had  sold  her  land  in 
Tennessee  and  given  her  husband  the  money  to  use  at  his  discre- 
tion, but  to  be  reinvested  for  her  before  her  husband's  death. 

Besides,  about  half  the  purchase  price  of  the  Case  tract  of  land 
consisted  of  goods  for  which  appellant,  B.  G.  C.  Morris,  owed  the 
very  debts  involved  in  this  suit.  Under  these  circumstances  if  his 
wife  has  any  equity  it  cannot  prevail  over  these  creditors 

Wherefore  the  judgment  is  affirmed, 

W,  R.  Bradley,  for  appellants.    G.  W.  Griffey,  for  appellees. 


Sam  Doss,  Jr.,  i\  Commonwealth. 

Criminal  Law — Forgery. 

In  a  prosecution  for  forgery  it  is  enough  to  show  that  the  accused 
committed  the  forgery  for  the  fraudulent  purpose  of  obtaining  the 
possession  of  money  or  property,  and  it  is  not  required  that  the 
party  to  whom  the  forged  instrument  was  ottered  should  have  re- 
ceived it  as  genuine  or  believed  it  was  genuine. 

APPEAL  FROM  CHRISTIAN  CIRCUIT  COURT. 

June  8,  1878. 

Opinion  by  Judge  Pryor  : 

It  is  not  necessary  that  the  party  to  whom  the  forged  order  was 
offered  should  have  received  it  as  genuine  or  believed  that  it  was 
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genuine.  It  is  enough  to  show  that  the  accused  committed  the 
forgery  for  the  fraudulent  purpose  of  obtaining  the  possession  oi 
•  money  or  property.  In  this  case  the  order  was  presented  to  Ware 
when  the  accused  knew  it  was  a  forgery,  and  with  the  fraudulent 
purpose  of  obtaining  Ware's  goods.  The  case  is  directly  within  the 
statute. 

The  judgment  of  conviction  was  reversed  by  this  court  at  the 
instance  of  the  accused ;  therefore  the  case  stands  as  if  no  trial  had 
ever  taken  place. 

He  asked  for  a  new  trial,  and  if  the  fact  of  punishment  is  a  bar 
because  the  accused  had  been  tried  and  convicted,  every  reversal 
would  operate  to  discharge  the  prisoner.  The  time  of  punishment 
was  entered  as  a  credit  upon  the  claim  the  state  had  against  him  by 
reason  of  his  crime. 

The  judgment  is  affirmed. 

Landers  &  Claris,  for  appellant.    Moss,  for  appellee. 


J.  F.  Blanton's  Adm'r  v.  W.  B.  Blanton's  Adm'x,  et  al. 

Surviving  Partner — ^Right  to  Sell  Assets,  etc 

A  surviving  partner  has  a  right  to  retain  possession  of  firm  assets* 
to  sell  them,  collect  the  debts  and  settle  the  business  of  the  finn«  aad 
the  administrator  of  the  deceased  partner  has  no  power  to  prevent 
such  partner  from  so  doing;  and  where  such  partner  converts  the 
assets  to  his  own  use  in  order  to  make  the  administrator  liable,  it 
must  be  shown  that  facts  existed  which  made  it  his  duty  to  take 
action,  and  such  as  would  have  enabled  him  to  prevent  such  oonrer- 
sion,  and  that  he  was  or  ought  to  have  been  aware  of  such  facts. 


APPEAL  PROM  OWEN  CIRCUIT  COURT. 

June  12,  1878. 

Opinion  by  Judge  Cofer  : 

Sow  had  a  right,  as  surviving  partner,  to  retain  the  possession 
of  the  firm  assets,  to  sell  them  and  collect  the  debts  and  settle  the 
business  of  the  firm;  and  the  only  duty  of  the  administratrix  of 
Blanton  was  to  prevent,  as  far  as  she  could  by  reasonable  prudence 
and  care,  any  misconduct  on  his  part  calculated  to  injure  the  estate 
of  her  intestate  in  the  matter. 

The  only  ground  of  complaint  urged  against  her  in  the  pleading 
offered  was  that  she  knew  Sow  was  insolvent,  and  permitted  him 
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to  retain  the  assets  for  a  period  of  about  two  years,  which  time  he 
sold  the  drugs  and  collected  the  money  therefor,  collected  the  debts 
and  converted  both  to  his  own  use. 

He  had  a  right  to  retain  possession  of  the  drugs,  to  sell  them  and 
receive  the  proceeds  to  collect  the  debts,  and  to  a  reasonable  time 
in  which  to  do  so.  It  is  not  alleged,  and  the  court  cannot  know, 
that  two  years  was  more  than  a  reasonable  time  in  which  to  make 
the  sales  and  collections.  It  is  not  alleged  that  the  administratrix 
was  aware  of  any  conduct  on  the  part  of  Sow  that  would  have  en- 
abled her  by  coercive  measures  or  otherwise  to  prevent  him  from 
converting  the  assets  to  his  own  use,  nor  that  he  was  in  fact  guilty 
of  any  such  conduct  before  he  had  made  such  conversion,  or  that 
there  was  any  means  by  which  she  could  have  prevented  the  loss 
complained  of. 

In  order  to  render  her  liable  it  must  be  shown  that  facts  existed 
which  made  it  her  duty  to  take  action,  and  that  would  have  enabled 
her  to  prevent  the  doing  of  that  for  which  she  is  sought  to  be  made 
liable,  and  that  she  was,  or  ought  to  have  been,  aware  of  the  exist- 
ence of  such  facts.    This  was  not  attempted. 

That  Sow  was  insolvent  of  itself  furnished  no  grounds  for  pro- 
ceedings on  her  part  to  deprive  him  of  his  rights  as  surviving  part- 
ner; and  no  such  grounds  being  shown  it  was  not  shown  that  she 
had  neglected  her  duty ;  and  the  court  properly  refused  to  allow  the 
answer  and  cross-petition  to  be  filed.    Judgment  affirmed. 

James  Blackwell,  for  appellant. 

H.  P.  Montgomery,  for  appellees. 


H.  J.  Spradlin  v.  W.  M.  Kendall,  et  al. 

Liability  of  Officer  for  Failure  to  Collect 

Where  in  a  suit  against  an  officer  for  failing  to  make  a  levy  on  an 
execution  it  is  shown  that  he  was  honestly  in  doubt  whether  property 
belonged  to  the  execution  defendant,  and  where  he  believed  such  de- 
fendant had  no  property  subject  to  execution  and  demanded  from 
plaintiff  a  bond  of  indemnity,  which  was  refused,  he  is  not  liable  for 
such  failure. 


APPEAL  PROM  MORGAN  CIRCUIT  COURT. 

June  18,  1878. 
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Opinion  by  Judge  Cofer  : 

We  perceive  no  valid  objection  to  the  instructions  pven  by  the 
court. 

In  the  first  instruction  the  jury  were  told  that  if  Day  had  property 
subject  to  seizure  under  the  fi.  fa.  while  they  were  in  Kendall's 
hands,  they  should  find  for  the  plaintiff,  unless  they  believe  as  de- 
fined in  instruction  No.  2. 

And  in  that  instruction  they  were  told  in  effect  that  they  should 
find  for  the  defendants,  if  they  believed  Kendall  had  made  diligent 
search  for  property  and  failed  to  find  it,  or  that  he  doubted  whether 
property  in  Day's  possession  was  subject  to  seizure,  and  demanded 
an  indemnifying  bond  and  that  the  appellant  refused  to  g^ive  it 

It  is  true  the  answer  did  not  contain  an  averment  that  Day  had 
property,  and  that  the  officer  doubted  whether  it  was  liable  to  seiz- 
ure, and  on  that  account  demanded  the  bond.  But  it  did  contain 
averments  that  Day  had  no  property  subject  to  the  executions,  and 
that  a  bond  of  indemnity  was  demanded  and  refused,  and  moreover 
that  the  appellant  was  asked  to  point  out  property  to  be  levied  upon, 
and  declined  to  do  so. 

Kendall  was  not  bound,  in  order  to  get  the  benefit  and  demand 
a  bond,  to  admit  that  Day  had  property.  He  had  a  right,  if  he  be- 
lieved that  it  was  true,  to  deny  that  there  was  any  property  subject 
to  the  fi.  fa.,  and  to  set  up  his  demand  that  a  bond  be  given,  and 
to  protect  himself  under  it  in  case  it  should  be  known  that  Day  had 
such  property.  The  allegation  that  he  had  no  property  subject  to 
seizure  was  equivalent  to  an  allegation  that  he  doubted  whether  any 
property  Day  had  in  possession  was  subject. 

The  evidence  conduced  to  prove  that  he  had  in  his  possessioa, 
about  the  time  the  officer  had  the  executions,  property  which  was 
not  exempt  if  it  belonged  to  him.  But  there  was  some  evidence 
conducing  to  prove  that  it  belonged  to  others,  and  certainly  enough 
to  warrant  the  jury  in  finding  for  the  defendants,  and  in  giving  the 
instruction  relating  to  an  indemnifying  bond. 

The  instruction  on  that  branch  of  the  defense  being  correct,  and 
the  evidence  being  sufficient  to  support  a  finding  on  that  g^und  for 
the  defendants,  we  could  not  reverse  the  judgment  if  we  were 
satisfied  that  the  overwhelming  weight  of  evidence  was  in  favor  of 
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the  conclusion  that  there  was  property  subject  to  levy  and  sale. 
Judgment  affirmed. 
Judge  Elliott  not  sitting. 
/.  T.  Hasalrigg  &  W.  H,  Holt,  for  appellant. 
/-  £.  Cooper,  for  appellees. 


John  B.  Owsley,  et  al.,  v.  Laura  B.  Montgomery,  et  al. 


Married  Woman's  Contracts^Infancy. 

The  rule  that  an  infant  cannot  reclaim  property,  without  returning 
the  money  for  which  it  was  sold,  does  not  apply  to  a  married  woman. 

APPEAL  PROM  LINCOLN  CIRCUIT  COURT. 

June  20,  1878. 

Opinion  by  Judge  Lindsay: 

The  proof  does  not  show  that  Mrs.  Montgomery  practiced  any  de- 
ception or  made  any  false  statements  with  regard  to  her  age  at  the 
time  she  conveyed  to  Owens,  nor  does  it  show  that  the  latter  made 
any  fraudulent  or  improper  agreement  with  either  Mrs.  Mont- 
gomery or  her  husband  touching  the  sale  of  the  notes  given  for  the 
purchase  price  of  the  land. 

Mrs.  Montgomery  had  the  right  to  have  the  deed  canceled,  and 
as  Owsley  was  guilty  of  no  actual  fraud  he  has  the  correlative  right 
of  having  his  notes  declared  void  and  non-enforceable. 

The  appellants  have  no  claim  against  Mrs.  Montgomery  or  her 
land.  She  was  both  an  infant  and  a  married  woman  when  the  notes 
were  sold.  She  did  not  receive  in  person  nor  control  the  monies 
received  for  them,  as  she  would  have  done  if  she  had  been  discovert. 
The  rule  that  an  infant  cannot  reclaim  property,  without  returning 
the  money  for  which  it  was  sold,  does  not  apply  to  a  married  woman. 
The  claim  of  the  appellants  is  against  the  husband  and  not  against 
the  wife. 

The  judgment  of  the  court  below,  touching  the  rents  of  the  land 
for  three  years,  is  the  utmost  relief  that  could  be  given  the  appel- 
lants under  the  law  of  the  case,  and  it  must  be  affirmed. 

H.  T.  Harris,  Saufley  &  Warren,  for  appellants. 

Durham  &  Jacobs,  for  appellees. 
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Luther  M.  Stevens  v.  Allen  Johnson. 

Party  to  Action  to  Enforce  Lien. 

Where  it  is  souglit  to  enforce  a  lien  against  land  which  has  been 
sold  and  conveyed  by  the  purchaser,  the  holder  of  the  title  must  Ik 
made  a  party  defendant. 

EUiforcement  of  Purchase-Money  Lien. 

When  a  purchase  money  lien  is  retained  in  the  conveyanoe  of  real 
estate^  and  the  purchaser  has  conveyed  a  part  of  such  real  estate, 
and  it  is  sought  to  enforce  such  lien,  it  must  first  be  enforced  agaiiot 
the  land  still  owned  by  such  purchaser;  and  the  land  conveyed  bj 
him  should  only  be  sold  to  pay  any  balance  not  made  by  the  sale  o! 
the  land  still  owned  by  the  purchaser;  and  in  such  an  action  plai£tiS 
is  not  entitled  to  a  personal  judgment  for  costs  against  the  grantee  cf 
such  purchaser. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

June  21,  1878. 

Opinion  by  Judge  Elliott: 

This  suit  was  brought  to  enforce  payment  of  a  note  for  $2cx>  exe- 
cuted by  W.  E.  Mitchell  in  part  consideration  of  a  tract  of  laiKi  to 
appellee.  Mitchell,  after  his  purchase,  sold  and  conveyed  a  part  of 
the  land  to  the  appellant,  and  this  suit  is  against  appellant  acd 
Mitchell  to  enforce  a  lien  in  appellee's  favor  against  the  land  pur- 
chased by  appellant  from  Mitchell. 

Under  the  pleadings  in  this  case  appellee  was  not  entitled  to  the 
relief  sought,  and  the  judgment  is  erroneous  because  in  the  first 
place  he  states  in  his  petition  that  the  same  land  had  been  sold  oc 
a  judgment  in  his  favor  for  the  enforcement  of  a  lien  for  a  pricr 
purchase  money  note,  but  that  appellant  was  not  a  party  to  the  suit 
and  refused  to  surrender  possession. 

If  the  land  has  once  been  sold  the  purchaser  should  have  been 
made  a  party  to  any  suit  to  resell.  The  petition  states  that  W.  E. 
Mitchell  owes  the  purchase  money  lien  note,  and  that  he  has,  since 
his  purchase,  sold  a  part  of  the  land  to  appellant;  and  a  judgiDCOt 
to  enforce  the  vendor's  lien  against  the  land  bought  by  appellant 
from  Mitchell  is  asked  and  rendered  in  appellee's  favor  without  any 
allegation  that  the  land  still  owned  by  Mitchell  of  the  tract  soW  to 
him  by  appellee  is  insufficient  to  pay  off  the  lien  note  sued  on. 

It  seems  to  us  that,  as  Mitchell  has  only  sold  a  part  of  the  hnd 
for  which  he  owes  the  note  sued  on,  the  lien  should  first  be  en- 
forced against  the  land  still  owned  by  him,  and  that  appellant's 
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land  should  only  be  sold  to  pay  the  balance  not  made  by  the  sale  of 
tne  land  still  owned  by  Mitchell.  But  the  court  erroneously  ren- 
dered a  personal  judgment  for  cost  against  the  appellant.  He  owed 
the  appellee  nothing.  He  was  only  a  sub-purchaser  of  land  on 
which  appellee  claimed  a  lien  for  purchase  money,  and  he  did  not 
dispute  appellee's  right  to  enforce  his  lien  both  for  his  debt  and 
cost,  for  as  to  him  the  allegations  of  the  petition  were  taken  for 
confessed. 

The  court  also  erred  in  directing  the  bonds  taken  for  the  purchase 
money  to  be  made  payable  to  appellee,  even  if  they  amounted  to 
more  than  his  debt.  The  court  decided  that  the  lot  of  land  sought 
to  be  sold  was  indivisible,  and  adjudged  a  sale  of  the  whole  of  it, 
and  that  any  balance  after  the  payment  of  appellee's  debt  should  be 
paid  to  appellant,  and  yet  it  directed  that  the  bonds  for  this  balance 
should  be  made  payable  to  the  appellee. 

For  these  errors  the  judgment  is  reversed,  with  leave  to  either 
party  to  amend  his  pleadings  and  bring  the  proper  parties  before 
the  court  and  for  further  proceedings  consistent  with  this  opinion. 

Little  &  Slack,  for  appellant.    Owen  &  Ellis,  for  appellee. 


John  Scott  v.  Commonwealth. 

Criminal  Law — ^Unlawful  Breaking  Into  Warehouse— Burglary. 

If  a  window  is  closed,  a  door  shut  or  the  floor  laid  down,  in  use 
the  breaking  in  by  forcibly  removing  the  one  or  opening  the  others 
is  suflicient  breaking  to  constitute  burglary,  if  done  in  the  night  time 
with  a  felonious  intent;  and  it  is  sufficient  unlawful  entry  to  consti- 
tute the  breaking  charged  if  done  with  intent  to  steal. 

APPEAL  PROM  HARRISON  CRIMINAL  COURT. 

June  26,  1878. 

Opinion  by  Judge  Cofer  : 

We  cannot  say  that  the  court  erred  in  its  statement  of  what  it 
takes  to  constitute  a  warehouse  or  an  unlawful  breaking  into  one. 
Mr.  Bouvier  defines  a  warehouse  to  be  "A  place  adopted  to  the  re- 
ception and  storage  of  goods  and  merchandise."  The  house  forcibly 
entered  according  to  the  proof  was  in  use  for  the  storage  of  whis- 
key and  other  articles  raised  or  manufactured  by  its  owner.  It 
ivas  not  on  the  same  lot  with  the  dwelling  or  used  as  apart  of  it. 

This  house  had  been  forcibly  entered  a  few  weeks  before  the 
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Boone  County  Court  v.  H.  F.  Snyder,  et  al. 

Validity  of  Judgment 

A  judgment  not  void  is  binding  upon  all  parties  to  it  and  those 
claiming  under  or  through  them,  unless  set  aside  or  appealed  from. 

Alteration  of  Judgment. 

When  the  persons  liable  to  taxation  were  ascertained  by  the  Judg- 
ment of  the  court,  and  the  court  adjourned,  it  lost  all  power  to  far- 
ther revise  or  correct  the  judgment. 

Effect  of  Repeal  of  Statute. 

The  repeal  of  a  statute  giving  a  right  or  remedy  destroys  all  rights 
and  proceedings  under  and  dependent  upon  it  which  are  not  so  far 
perfected  at  the  time  the  repealing  act  takes  effect  as  to  stand  and 
be  enforced  without  the  aid  of  the  act  repealed. 

Special  Tax. 

A  statute  authorizing  a  special  tax  is  a  special  authority  and  con- 
fers no  powers  which  can  be  exercised  in  any  other  mode  or  at  any 
other  time  than  that  fixed  in  the  statute. 

APPEALi  FROM  BOONE  CIRCUIT  COURT. 

June  28,  1878. 

Opinion  by  Judge  Cofer  : 

The  judgment  of  the  circuit  court  which  was  appealed  from  in  the 
case  of  Jenkins  v.  Boone  County  Court  was  rendered  and  certified 
to  the  county  court  in  April,  1872,  and  in  July  of  that  year  the 
county  court  convened,  as  the  order  recites,  "to  levy  the  tax  under 
the  judgment  of  the  Boone  Circuit  Court  in  the  action  of  Pry  or  B. 
Cloud  V.  R,  F.  Coleman/'  and  a  motion  was  then  made  "that  this 
court  now  proceed  to  levy  the  tax  upon  the  persons  bound  to  pay 
the  same  as  indicated  by  the  judgment  *  *  *  and  otherwise 
proceed  to  discharge  the  duties  devolved  upon  it  by  said  judgment'' 

That  motion  was  carried,  and  the  court,  after  releasing  Snyder 
from  the  tax,  rescinded  the  order,  and  it  was  ordered  that  "this 
court  entertain  no  more  motions  to  release  persons  from  paying  the 
county  fund  tax." 

It  was  then  ordered  that  for  the  purpose  of  discharging  the 
amount  adjudged  by  the  Boone  Circuit  Court  in  the  action  of  Prjor 
B.  Cloud  and  others  against  the  justices  of  Boone  County  Court  and 
others,  rendered  at  its  April  term,  1872,  to  be  raised  by  certain  as- 
sessments as  set  forth  in  said  judgment,  the  following  sums  be  as- 
sessed against  the  following  persons,  to  wit :  being  persons  liable  to 
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pay  subscriptions  to  the  county  fund,  which  remain  unpaid  and 
embraced  in  class  described  in  the  schedule  annexed  to  said  judg- 
ment, marked  "C.  D."  The  order  then  goes  on  to  give  a  list  of  the 
persons  embraced  in  that  class,  and  so  on  with  other  classes  follow- 
ing the  opinion  of  the  circuit  court.  At  the  same  term  the  court 
elected  a  treasurer  and  collector. 

After  all  this  had  been  done  in  the  county  court  in  supposed  com- 
pliance with  the  judgment  of  the  circuit  court,  Jenkins  and  others 
prosecuted  an  appeal  to  this  court  from  the  judgment  of  the  circuit 
court.  That  judgment  was  affirmed.  After  the  return  of  the  case 
from  this  court  to  the  circuit  court  that  court  ordered  "the  Boone 
County  Court  to  proceed  with  the  execution  of  the  judgment  herein 
appealed  from,"  meaning  the  judgment  of  April,  1872.  That  order 
and  the  mandate  of  the  court  of  appeals  was  filed  in  the  county 
court  at  its  October  term,  1876,  and  a  motion  was  made  to  appoint  a 
treasurer  and  collector.  Motions  were  made  by  various  individuals 
to  be  released  from  the  tax,  and  a  motion  was  made  to  extend  the 
list  and  assess  other  persons  not  included  in  the  assessment  made  in 
July,  1872.  Without  taking  action  on  any  of  these  motions  the 
court,  on  motion  of  Watts  and  others,  dismissed  the  proceeding  for 
want  of  jurisdiction. 

At  the  April  term,  1877,  of  the  Boone  Circuit  Court,  the  appellees 
moved  the  court  to  show  cause,  if  they  could,  why  they  should 
not  be  compelled  to  collect  and  disburse  the  tax  assessed  pursuant  to 
the  judgment  of  the  circuit  court  rendered  in  April,  1872.  That 
rule  was  heard  on  the  response  of  the  judge  and  the  justices,  and 
evidence  introduced  by  the  parties,  and  the  court  awarded  a  per- 
emptory mandamus  commanding  the  county  court  to  assemble  on  a 
designated  day  and  then  to  elect  a  collector  and  treasurer  as  pro- 
vided in  the  act  of  May,  1865,  for  the  collection  and  disbursement 
of  the  tax  assessed  by  the  county  court  in  July,  1872,  and  to  make 
such  further  orders  as  might  be  needful  for  the  full  and  complete 
execution  of  said  judgment. 

The  order  of  the  court  of  July,  1872,  was  an  attempted  compliance 
with  the  judgment  of  the  circuit  court  of  April.  Whether  or  not  it 
was  in  compliance  with  the  judgment  it  is  now  too  late  to  inquire 
unless  it  was  wholly  void.  It  has  never  been  appealed  from  nor  va- 
cated or  set  aside.  If  valid  when  made  it  is  valid  now.  The  judg- 
ment of  the  circuit  court  was  affirmed  by  this  court,  and  the  fact,  if 
it  be  a  fact,  that  the  assessment  made  in  July  was  not  in  all  respects 
in  conformity  to  the  judgment  of  the  circuit  court  as  construed  by 
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this  court,  cannot  authorize  the  county  court  at  this  late  day  to  re- 
vise its  order  or  to  correct  the  assessment.  As  we  construed  the 
judgment  of  the  circuit  court  that  judgment  was  conclusive  as  to 
two  classes  of  persons,  viz. :  Those  who  were  parties  to  the  suit, 
and  those  who  voluntarily  appeared  before  the  commissioner  and 
took  part  in  the  investigation  or  appeared  in  court  to  except  to  his 
report. 

As  to  persons  not  of  either  of  these  classes  it  was  held  that  the 
judgment  was  presumptively  correct,  and  that  if  any  person  belong- 
ing to  the  latter  class  who  was  held  liable  by  the  circuit  court  de- 
sired to  question  his  liabiUty  in  the  county  court  he  might  do  so,  but 
the  onus  would  be  upon  him  to  establish  his  right  to  exoneration; 
and  it  may  be  inferred  both  from  the  opinion  of  the  circuit  court 
and  of  this  court  that  the  county  court  could  have  subjected  to  taxa- 
tion persons  who  were  not  adjudged  by  the  circuit  court  to  be  liable. 

But  whatever  power  the  county  court  had,  and  whatever  questions 
were  left  open  for  further  investigation  in  the  county  court,  could 
only  be  exercised  and  the  investigation  could  only  be  made  at  or  be- 
fore the  time  of  assessing  the  tax  and  designating  the  persons  liable 
for  its  payment,  and  all  such  power  was  at  an  end  when  the  court 
made  the  order  already  quoted,  that  it  would  entertain  no  more  mo- 
tions to  release  persons  from  paying  the  tax. 

When  once  the  persons  liable  to  taxation  were  ascertained  and 
the  court  adjourned  it  lost  all  power  to  further  revise  or  correct  the 
list  of  those  liable  to  assessment.  We  decided  in  Jenkins's  case  that 
under  the  judgment  of  April,  1872,  certain  persons  were  only  prima 
facie  liable,  and  that  they  had  a  right  to  show  to  the  county  conrt 
that  they  were  not  liable ;  but  these  should  have  done  so  before  that 
court  had  exhausted  its  power  over  the  subject.  They  may  not  have 
discovered  their  rights  in  this  respect  until  this  court  construed  the 
opinion  of  the  circuit  court,  but  this  court's  opinion  gave  them  no 
new  right,  and  it  did  not  and  could  not  reopen  the  question  in  the 
county  court. 

The  rights  of  the  parties  were  conclusively  settled  by  the  orders 
of  the  county  court  in  July,  1872,  and  it  was  the  duty  of  that  court 
to  do  whatever  was  necessary  on  its  part  to  the  collection  (and  dis- 
bursement) of  the  tax  from  the  persons  named  in  its  order  as  liable 
to  taxation.  Its  duties  thence  forward  were  merely  ministerial  and 
their  performance  might  be  enforced  by  mandamus.  The  court  also 
had  power  to  award  a  mandamus  as  the  only  means  of  enforcing  its 
judgment.    Sec.  523,  Myers's  Code. 
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It  is  next  insisted  that  the  mandamus  should  not  have  been 
a.v^arded  because  the  act  authorizing  the  levy  and  collection  of  a  tax 
Has  expired  by  its  own  limitation. 

We  have  already  seen  that  a  levy  was  made  at  its  July  term  of  the 
county  court,  in  1872,  for  the  whole  amount  estimated  to  be  neces- 
sary to  pay  the  debt,  and  a  collector  was  then  appointed  and  was 
ordered  to  "proceed  on  and  after  the  ist  day  of  October,  1872,  to 
collect  said  assessment." 

It  is  not  claimed  that  the  power  of  the  county  court  to  make  the 
levy  had  then  expired,  and  we  see  no  reason  for  holding  that  the 
levy  was  not  valid,  and  we  have  already  decided  that  it  is  now  too 
late  to  question  or  correct  it.  Nor  did  the  appellees  ask  to  have  a 
new  levy  made.  All  they  asked  was  to  have  a  collector  appointed  to 
collect  and  a  treasurer  to  receive  and  disburse  the  money. 

But  the  only  power  the  court  ever  possessed  to  appoint  either  a 
collector  or  treasurer  was  derived  from  the  county  fund  acts,  and 
the  only  power  of  the  collector  to  collect  the  tax  is  derived  from  the 
same  source,  and  the  question  whether  these  acts  are  still  in  force 
so  far  as  to  authorize  the  appointment  of  a  collector  and  treasurer, 
and  the  collection  of  the  tax  by  the  former,  must  be  met  and  decided. 

It  is  a  well  settled  rule  that  the  repeal  of  a  statute  giving  a  right 
or  remedy  will  destroy  all  rights  and  proceedings  under  and  depend- 
ent upon  it  which  are  not  so  far  perfected  at  the  time  the  repealing 
act  takes  effect  as  to  stand  and  be  enforced  without  the  aid  of  the 
act  repealed.  Rex  v.  Justices  of  London,  3  Burrows  1456 ;  Butler  v. 
Palmer,  i  Hill  (N.  Y.)  324;  Key  v.  Goodwin,  4  M.  &  P.  341.  In 
Commissioners  v.  County  Commissioners,  20  Md.  449,  and  Ellicott 
V,  Levy  Court,  i  H.  &  J.  359,  it  was  held  that  when  a  statute  author- 
ized a  tax  to  be  levied  at  a  particular  time  it  must  be  levied  at  that 
time,  and  cannot  be  levied  afterwards. 

The  law  in  question  in  the  latter  case  provided  for  the  levy  of  a 
special  tax  at  the  same  time  at  which  the  ordinary  county  levy  was 
made.  The  special  tax  was  not  levied  at  that  time,  and  those  for 
whose  benefit  it  was  to  be  levied  applied  for  a  mandamus  lo  compel 
the  court  to  make  the  levy.  The  court  said :  "The  act  of  assembly  di- 
rects the  money  to  be  levied  by  a  particular  day — this  is  a  special 
authority,  and  as  the  time  has  elapsed,  the  court  thinks  it  would  be 
improper  to  order  a  mandamus,  as  the  levy  court  would  have  no  au- 
thority under  the  law  to  make  the  levy." 

In  Commissioners  v.  County  Commissioners,  supra,  the  case  of 
Hndicott  was  reaffirmed.    In  that  case  it  was  made  the  duty  of  the 
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county  commissioners  to  levy  annually  the  sum  estimated  and  re- 
ported to  them  by  the  board  of  commissioners  of  public  schools  as 
provided  by  law.  The  county  commissioners  failed  to  make  the 
levy,  and  the  commissioners  of  public  schools  applied  for  a  manda- 
mus to  compel  them  to  make  it.  The  court  said  the  prayer  requires 
a  mandamus  to  enforce  a  levy  for  a  past  year  which  the  law  "re- 
quires to  be  assessed  within  certain  definite  periods  then  passed." 
The  estimates  were  required  to  be  annual,  and  the  levies  to  be  an- 
nual. Is  it  competent  for  a  judicial  tribunal  to  direct  a  board  of 
commissioners  to  impose  a  tax  for  special  or  particular  purposes 
after  the  time  prescribed  by  law  ?  This  question  occurred  very  early 
in  our  judicial  history,  and  was  decided  adversely  to  the  petitioner, 
a  decision  which  has  been  generally  acquiesced  in  ever  since. 

These  cases  seem  to  be  founded  on  the  doctrine  that  if  an  author- 
ity is  special  it  must  be  strictly  pursued.  2  Salkeld  474 ;  and  where 
such  authority  is  created  by  statute  it  must  also  be  strictly  pursued 
Rex  V,  Croke,  1  Cowper  26.  A  statute  authorizing  a  special  tax  is 
a  special  authority,  and  confers  no  powers  which  can  be  exercised  in 
any  other  mode  or  at  any  other  time  than  that  fixed  in  the  statute. 

There  are  two  acts  relating  to  the  Boone  County  Bounty  Fund. 
The  first  provides  that  the  county  court  may  levy  and  collect  such 
ad  valorem  tax,  upon  the  real  and  personal  property  assessed  for 
revenue  purposes  in  said  county,  within  any  year,  not  exceeding  Ae 
year  1872,  inclusive ;  and  in  the  discretion  of  said  court  said  tax  may 
be  levied  and  collected  in  seven  annual  installments,  or  anv  other 
installments  that  said  court  may  deem  best. 

The  second  act  provided  that  the  county  court  should  meet  on  the 
first  Monday  in  July,  1865,  and  on  the  first  Monday  in  May  every 
year  thereafter,  "and  shall  levy  and  collect  such  ad  valorem  tax 
upon  the  real  and  personal  property  assessed  in  said  county  for  rev- 
enue purposes  for  this  commonwealth,  not  beyond  the  year  1873,  as 
may  be  sufficient  in  amount  to  meet  such  of  the  bonds  (provided  for 
in  Section  i)  and  the  interest  thereon  as  may  become  due  in  such 
year,  and  the  costs  and  expenses  incurred  in  the  execution  of  this 
law." 

The  act  also  provided  for  the  appointment,  by  the  county  coart, 
of  a  collector  to  collect  the  tax,  and  it  may  be  gathered  from  varions 
provisions  of  the  act,  though  it  is  nowhere  expressly  declared,  that  it 
was  intended  to  confer  upon  the  collector  all  the  powers  possessed 
by  sheriffs  or  collectors  of  the  public  revenue  in  collecting  taxes  due 
the  state.    The  act  does  not,  in  terms,  limit  the  power  of  appointing 
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\  collector  to  those  years  in  which  it  had  power  to  levy  the  tax.  But 
it  is  evident  from  numerous  provisions  in  the  act  that  the  legislature 
intended  and  expected  that  the  tax  should  be  collected  in  annual 
installments  in  each  of  the  years  1865  to  1873  inclusive.  That  the 
tax:  was  intended  to  be  annual  is  clear.  The  requisition  of  the  act 
was  that  the  justices  should  meet  in  July,  1865,  and  every  year 
thereafter,  and  should  levy  and  collect,  not,  however,  beyond  the 
year  1873,  such  tax  as  would  be  sufficient  to  meet  such  bonds  and 
the  interest  thereon  as  might  become  due  each  year. 

It  further  provided  that  the  levies  therein  mentioned  should  be 
due  on  the  ist  of  August,  in  the  year  1865,  and  every  year  there- 
after on  .the  1st  day  of  June;  and  still  further  that  the  collector 
should  attend  at  his  office  from  the  ist  of  August,  1865,  until  the 
1st  of  November,  and  for  the  year  1866  from  the  ist  of  June  to 
the  1st  of  October,  for  the  purpose  of  receiving  payment  of  taxes; 
and  that  after  the  year  1866,  between  the  ist  of  September  and  the 
15  th  of  October,  the  collector  should  attend  at  some  public  place  in 
each  election  district  for  the  purpose  of  receiving  taxes   (Section 
14)  ;  and  it  was  further  provided  that  the  collector  should,  at  the 
September,  October  and  November  terms  of  the  county  court  in 
1865,  and  at  the  July,  August,  September,  October  and  Novem- 
ber terms  of  said  court  for  every  other  year,  make  a  written  state- 
ment under  oath  of  the  amount  of  taxes  collected  and  in  his  hands, 
and  pay  the  same  over  to  the  treasurer.    Section  16. 

From  these  and  other  provisions  of  the  act  it  is  certain  the  legis- 
lature intended  the  whole  of  the  special  powers  conferred  by  the  act 
to  be  exercised  and  completed  before  the  end  of  the  year  1873,  ^^^ 
consequently  the  act  did  not  confer  on  the  county  court  any  power 
to  appoint  a  collector  after  the  expiration  of  that  year.  Nor  is  there 
any  hardship  on  these  appellees  in  so  deciding.  The  levy,  as  we 
have  already  decided,  was  made  in  July,  1872,  and  a  collector  was 
then  appointed.  Whether  he  qualified  does  not  appear.  But  if  he 
did  not  the  court  should  have  been  applied  to  to  appoint  another. 
The  appeal  of  Jenkins  did  not  supersede  nor  suspend  the  levy  and 
presented  no  obstruction  to  its  collection. 

Counsel  for  the  appellees  seem  to  regard  the  matter  in  the  light  of 
a  contract,  and  insist  that  it  would  be  absurd  to  hold  that  a  party 
bound  by  contract  to  pay  money  and  who  is  sued  in  apt  time  can  by 
dilatory  proceedings  delay  the  payment  until  he  will  be  released  by 
lapse  of  time. 

If  the  premises  assumed  were  correct  the  conclusion  would  follow. 


924  Kektucky  0?ixi:»3s 


But  the  premises  were  not  corrccL    This 

sion  upon  the  ground  that  those  bound  vere  b»ii=ki  tc*ic:  x     k  -a^ 

but  that  they  were  bound  for  a  tax.  hoc 

to  pay  it,  but  because  by  their  acts  they 

the  act  providing  for  the  1ey>'  and 

stitutionaL    In  other  words,  the  court  dcc'fted  irar  2s  n  -"-^^^  rse 

act  providing  for  the  levy  and  collection  of  tbe  z^jl  tzs  xa^ii.  z:^ 

that  as  to  them  the  tax  was  not  unconstitniiocal  A=3f  i«a5es.  d  r:e 

liability  is  to  be  treated  as  a  contract  liafailfty  then  r:  is  .rVar  r^si  zrt 

whole  action  of  the  county  court  in  the  matter  is  vni:  2r>i  ±21 

court  has  no  power  to  appoint  a  collector  to 

Whether,  therefore,  we  regard  the  liability  of 
as  a  liability  for  a  tax  or  for  a  ddit  due  by  oontracx 
a  matter  now  beyond  the  jurisdiction  and  power  of  tbe  coczirr  axr:. 

It  results  from  these  views  that  the  court  erred  in  awardia^  ne 
mandamus,  and  the  judgment  is  rez^erseJ  and  cansc  rcsrandri  irr: 
directions  to  dismiss  the  motion. 

McKee  &  Finnell,  for  appellant,    J.  O'Hara,  Jr.,  far  a^priUes. 


U  IL 


H.  D.  Bowman  v.  Commonwealth. 

Criminal  Law— Manslaughter. 

One  in  a  fight  who  unlawfaUy  stabs  his  adversarr  in  saddea  hot 
and  passion  is  guilty  of  manslaughter,  and  not  murder,  if  his  M&vn- 
sary  dies  as  the  result  of  being  thus  stabbed,  and  it  does  not  isane 
that  the  attack  was  Yoluntary. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

June  28,  1878. 

Opinion  by  Judge  Lindsay  : 

At  the  instance  of  the  appellant,  Bowman,  the  court  instructed  the 
jury  that  if  he  had  a  difficulty  with  Scott,  and  aften^-ard  purchased 
a  knife,  not  for  the  purpose  or  intention  of  reviving  the  diflScaftr, 
but  alone  for  the  purpose  of  self  protection,  or  if  he  purchased  the 
knife  without  reference  to  or  expectation  of  another  difficult}'  with 
Scott,  and  upon  a  casual  meeting  Scott,  without  any  provocation  or 
fault  on  the  part  of  defendant  (Bowman)  assaulted  him,  he  had  the 
right  to  repel  the  assault  and  to  use  sufficient  force  for  that  purpose, 
and  if  from  the  seventy  of  the  attack  he  believed  and  had  reasonable 
grounds  for  believing  that  he  was  in  danger  of  loss  of  life  or  of  suf- 
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^ring  great  bodily  harm,  and  he  cut  Scott  to  protect  himself  from 
Lie  pending  danger,  and  this  was  the  only  apparently  safe  means  of 
scape,  then  he  should  be  acquitted  as  having  acted  in  self-defense. 
This  instruction  was  scarcely  as  favorable  to  appellant  as  the  law  of 
elf-defense  would  have  warranted.  It  required  Bowman  to  be  ab- 
olutely  without  fault  of  any  kind,  even  of  using  offensive  language, 
tnd  required  the  assault  of  Scott  to  be  without  even  the  slightest 
>  revocation. 

But  the  effect  of  the  law  as  thus  given  to  the  jury  was  neutralized 
by  instruction  No.  4,  given  on  motion  of  the  attorney  for  the  com- 
monwealth.   By  that  instruction  the  jury  were  told  that  if  they  be- 
lieved from  the  evidence  beyond  a  reasonable  doubt  that  the  pris- 
oner and  the  deceased  met  on  the  night  of  the  killing  and  had  a 
combat,  and  that  after  this  the  prisoner  prepared  himself  with  a 
deadly  weapon  and  voluntarily  entered  into  a  second  combat  with 
the  weapon  in  his  possession,  and  with  it  killed  the  deceased  in  such 
second  combat,  then  the  law  presumes  that  he  had  procured  the 
weapon  with  the  intention  of  using  it  in  such  second  combat,  and  in 
that  event  the  killing  is  by  law  not  manslaughter  but  murder. 

Upon  what  principle  this  supposed  presumption  of  law  can  be 
made  to  rest  we  are  unable  to  conceive.     If  the  jury  believed  the 
facts  related  in  the  instruction  they  might  possibly  have  deduced  the 
conclusion  from  those  facts  that  Bowman  had  procured  the  knife 
with  the  intention  of  using  it  in  a  second  combat  with  Scott,  but  this 
was  a  question  of  fact  for  the  jury  to  decide.    It  was  in  no  sense  a 
question  of  law,  and  the  law  presumed  nothing  whatever  on  the  sub- 
ject.   The  jury  should  have  been  left  to  determine  it  for  themselves 
unembarrassed  and  uninfluenced  by  any  suggestion  from  the  court 
that  the  law  required  them  to  presume  one  way  or  the  other  as  to 
the  purpose  for  which  Bowman  procured  the  knife. 

But  this  instruction  is  objectionable  in  another  view  of  the  case. 
It  is  inconsistent  with  instruction  No.  3,  by  which  the  law  of  man- 
slaughter was  correctly  expounded.  By  it  the  right  of  Bowman  to 
insist  that,  if  guilty  at  all,  he  was  only  guilty  of  manslaughter  was 
made  to  them  upon  the  question  whether  he  voluntarily  engaged  in 
the  second  combat.  If  he  fought  and  unlawfully  stabbed  the  de- 
ceased in  sudden  heat  and  passion  he  is  guilty  of  manslaughter,  and 
not  murder,  and  it  does  not  matter  that  his  action  was  voluntary. 
In  fact,  if  it  was  involuntary  then  he  is  guilty  of  no  crime  at  all. 

Besides  all  this  the  court  in  this,  and  also  in  instruction  No.  2, 
improperly  selected  out  of  the  mass  of  the  evidence  certain  supposed 
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facts ;  and  by  making  the  guilt  or  innocence  of  the  appellant  depend 
upon  whether  they  had  or  not  been  sufficiently  proved,  gave  them 
undue  prominence  and  importance.  As  said  instruction  No.  4  con- 
fused the  law  of  manslaughter  and  practically  deprived  the  accused 
of  the  right  to  claim  that  he  acted  in  self-defense,  the  verdict  and 
judgment  cannot  be  allowed  to  stand. 

The  instructions  asked  for  by  the  appellant  and  refused  by  the 
court  were  properly  refused.  Like  instructions  Nos.  2  and  4,  thc>* 
are  subject  to  the  objection  of  making  the  guilt  or  innocence  of  the 
accused  depend  upon  the  existence  or  non-existence  of  certain  sop- 
posed  controlling  facts,  instead  of  leaving  the  jury  to  consider  all 
the  evidence  before  them. 

For  the  errors  indicated  the  judgment  of  conviction  is  reversed 
and  the  cause  remanded  for  a  new  trial  on  principles  not  inconsistent 
with  this  opinion. 

Ed  Crossland,  L.  Anderson,  for  appellant 

Moss,  for  appellee. 


James  B.  Robinson  v.  Commonwealth. 

Criminal  Law — Homicide— Self-Defense. 

One  may  lawfully  do  in  the  defense  of  the  person  of  another  all 
that  he  might  lawfully  do  if  the  danger  threatening  or  appareBtlr 
threatening  that  other  were  threatening  or  apparently  threateniiig 
himself. 

Instruction — Malice. 

Malice,  like  any  other  fact,  is  to  be  found  by  the  jury,  and  the 
court  should  not  charge  the  jury  in  a  murder  case  that  they  were 
bound  to  find  that  malice  existed  if  they  found  certain  other  faea. 

Instruction. 

It  is  error  in  a  murder  case  for  the  court  to  charge  the  jury,  to 
effect,  that  in  order  to  reduce  the  offense  from  murder  to  manslas^ 
ter  the  accused  must  have  committed  the  act  under  the  influence  of 
passion  aroused  by  some  act  on  the  part  of  the  deceased  which  wae 
likely  to  excite  violent  and  uncontrollable  anger  In  the  accused.  It  is 
not  required  to  reduce  murder  to  manslaughter  that  the  killing  shooM 
have  been  done  under  the  influence  of  uncontrollable  passion  aroused 
by  an  act  likely  to  create  anger. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

June  29,  1878. 
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Opinion  by  Judge  Cofer  : 

In  instruction  marked  "Y"  the  court  used  language  which,  al- 
though not  so  intended,  was  calculated  to  create  the  impression  in 
the  mind  of  the  jury  that  the  court  was  of  the  opinion  it  had  been 
proved  that  the  appellant  inflicted  on  the  deceased  a  wound  or 
wounds  which  produced  or  contributed  to  his  death.  The  words  "if 
he  did  so,"  placed  in  parentheses,  might  fail  to  relieve  the  minds  of 
the  jury  of  the  impression  that  the  preceding  language  was  clearly 
calculated  to  mark  the  fact  that  the  appellant  had  inflicted  one  or 
more  of  the  wounds  on  the  body  of  the  deceased.  The  court  also 
assumed  that  the  wounds  inflicted  caused  the  death  of  the  deceased, 
and  there  is  nothing  in  the  after  part  of  the  instruction  to  correct  or 
even  tending  to  correct  that  error. 

Instruction  **Z"  was  also  calculated  to  mislead  the  jury.  In  that 
instruction  they  were  told  that  if  the  appellant  was  present,  aiding 
and  abetting  another  in  shooting  the  deceased  when  such  shooting 
was  not  necessary,  and  not  reasonably  believed  by  those  who  did  the 
shooting  to  be  necessary  in  their  own  defense  from  immediate  and 
serious  bodily  injury,  the  act  was  unlawful.  By  this  the  jury  were 
told,  in  effect,  that  if  others  did  the  killing  and  the  appellant  was 
present  merely  aiding  and  abetting  them,  and  the  killing  was  not 
necessary  and  was  not  reasonably  believed  by  them  to  be  necessary 
for  their  own  defense,  he  was  guilty  although  he  might  have  be- 
lieved and  have  had  reasonable  ground  to  believe  the  act  in  which 
he  aided  and  abetted  them  was  necessary  for  their  defense. 

This  is  not  consistent  with  that  broader  and  more  liberal  view  of 
the  law  of  self-defense  now  universally  recognized  in  this  country. 
One  may  lawfully  do  in  the  defense  of  the  person  of  another  all  that 
he  might  lawfully  do  if  the  danger  threatening  or  apparently  threat- 
ening that  other  were  threatening  or  apparently  threatening  him- 
self. If  I  believe,  and  have  reasonable  grounds  to  believe,  that  "A" 
will  kill  "B"  unless  I  shoot  "A,"  I  may  lawfully  shoot  him,  and  may 
defend  upon  the  ground  of  apparent  necessity,  and  a  fortiori,  if  I 
believe,  and  have  reasonable  ground  to  believe,  that  "A"  is  about  to 
kill  "B,"  and  should  under  that  belief  aid  "B"  in  killing  "A,"  I  may 
defend  on  the  same  ground,  although  it  may  turn  out  that  "B"  had 
no  reasonable  grounds  to  believe  he  was  in  danger. 

If  appellant  did  no  more  than  to  aid  and  abet  others  in  killing  the 
deceased,  the  question  of  his  guilt  depends,  not  on  the  question 
whether  the  persons  who  did  the  killing  believed  and  had  reasonable 
grounds  to  believe  they  were  in  danger,  but  whether  the  appellant 
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had  such  belief  based  upon  reasonable  grounds.     If  he  only  aided 
and  abetted  others  he  may  be  innocent,  although  they  may  be  guilt}*. 

Evidence  that  the  appellant  had  been  threatened  by  the  negroes 
"around  Clifton"  should  have  been  admitted,  if,  as  we  assume,  the 
threats  were  of  violence  to  his  person.  Such  threats,  having  been 
communicated,  have  a  natural  bearing  upon  the  question  whether 
the  appellant  believed  and  had  reasonable  ground  to  believe  he  was 
at  the  time  of  the  homicide  about  to  lose  his  life  or  to  suffer  great 
bodily  harm  at  the  hands  of  the  deceased.  Of  themselves  these 
threats  did  not  furnish  sufficient  grounds  for  such  belief,  but  it  was 
proper  the  jury  should  be  allowed  to  consider  them  in  connecdon 
with  the  other  facts  and  circumstances  in  evidence  in  passing  upon 
the  question  of  self-defense. 

As  the  judgment  must  be  reversed  for  the  errors  indicated,  it  is 
proper  we  should  notice  that  part  of  instruction  "Z"  relating  to  the 
law  of  murder.  After  telling  the  jury  that  if  the  killing  was  not  in 
self-defense  it  was  unlawful,  the  cpurt  proceeded  to  say  that  "if  in 
addition  to  such  want  of  necessity,  such  act  on  the  part  of  the  de- 
fendant, Robinson,  was  either  prompted  by  previous  hatred  or  ill- 
will,  and  even  though  it  were  done  suddenly,  yet  if  it  was  done  with- 
out such  provocation  on  the  part  of  Noyman  as  was  in  its  nature 
likely  to  excite  violent  passion  in  the  defendant,  Robinson,  the  act 
was  malicious,  and  a  killing  so  done  is  murder." 

If  the  jury  found  the  killing  was  not  prompted  by  previous  ha- 
tred or  ill-will,  they  were  then  to  inquire  whether  it  was  done  with- 
out such  provocation  as  was  in  its  nature  likely  to  excite  violent 
passion  in  the  defendant ;  and  if  they  found  there  was  no  such  prov- 
ocation they  were  told  the  killing  was  murder.  In  other  words,  the 
court  declared  as  matter  of  law  that  if  the  jury  found  certain  facts 
to  exist  they  were  bound  to  find  that  malice  also  existed.  Malice, 
like  any  other  fact,  is  to  be  found  by  the  jury,  and  the  court  should 
not  have  told  them  that  they  were  bound  to  find  its  existence  if  they 
found  certain  other  facts. 

If  they  found  the  killing  was  not  done  in  self-defense  or  under 
great  provocation  they  were  authorized  to  find  it  was  done  in  mal- 
ice ;  but  whether  they  would  so  find  was  a  question  for  them,  and 
not  for  the  court.  The  instruction  seems  to  be  based  upon  the  as- 
sumption that  every  unlawful  homicide  not  committed  under  the 
impulse  of  passion  aroused  by  legal  provocation  is  necessarily 
murder.  Abstractly  considered  this  may  be  correct,  but  the  error 
lies  in  the  fact  that  the  court  in  the  instruction  undertook  to  deduce 
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the  existence  of  malice  from  the  fact  that  the  killing  was  unlawful 
and  without  legal  provocation,  instead  of  leaving  the  jury  to  make 
that  deduction,  if  under  all  the  circumstances  they  thought  they 
were  warranted  in  so  finding. 

The  court  also  erred  in  the  same  instruction  in  telling  the  jury, 
in  effect,  that  in  order  to  reduce  the  offense  from  murder  to  man- 
slaughter the  appellant  must  have  committed  the  act  under  the  in- 
fluence of  passion  aroused  by  some  act  on  the  part  of  the  deceased, 
which  was  likely  to  excite  violent  and  uncontrollable  anger  in  the 
appellant. 

The  effect  of  that  part  of  the  instruction  is  this :  that  although  the 
killing  may  have  been  done  under  the  influence  of  sudden  and  vio- 
lent passion,  yet  such  passion  would  not  mitigate  the  crime,  unless 
it  were  aroused  by  some  act  likely  to  create  not  only  violent  but  un- 
controllable passion.  It  has  never  been  deemed  necessary,  in  order 
to  reduce  a  homicide  from  murder  to  manslaughter,  that  the  killing 
should  have  been  done  under  the  influence  of  uncontrollable  passion, 
or  under  the  influence  of  passion  aroused  by  an  act  likely  to  create 
uncontrollable  anger. 

A  homicide  committed  under  the  influence  of  passion  aroused  by 
great  provocation  is  sufficient  to  mitigate  the  crime,  and  whatever 
provocation  is  so  great  as  to  show  that  the  homicide  was  induced  by 
momentary  passion,  and  not  by  malice,  should  be  deemed  sufficient. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  on  princi- 
ples not  inconsistent  with  this  opinion. 

D,  L,  Thornton,  for  appellant.     Moss,  for  appellee. 


W.  B.  Wright  v.  Commonwealth. 


Criminal  Law — Homicide — Instniction. 

Where  in  a  homicide  there  is  no  express  malice  proven,  and  the 
evidence  shows  that  the  killing  took  place  during  a  fierce  quarrel  be- 
tween the  accused  and  the  deceased  and  his  brother  and  brothers- 
in-law,  the  accused  is  entitled  to  an  instruction  leaving  to  the  jury  the 
question  whether  he  did  the  killing  maliciously  or  in  sudden  heat  and 
passion  and  without  malice. 

Malice. 

Whether  malice  in  a  homicide  case  may  be  Implied  by  law  from  a 
deliberate  cruel  act  depends  upon  whether  the  deliberate  and  cruel 
act  is  unlawful  and  of  such  a  deliberate  and  cruel  nature  as  to  indi- 
cate a  previous  determination  to  commit  the  offense  charged.  An 
act  may  have  been  deliberate  and  cruel  even  unto  killing,  and  be  ex- 
cusable by  reason  of  having  been  done  in  the  necessary  self-defense 
of  the  accused. 

59 
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APPEAL  FROM  CUMBERLAND  CRIMINAL  COURT. 

June  29,  1878. 

Opinion  by  Judge  Elliott  : 

The  appellant  was  indicted  for  the  murder  of  William  Pierce 
The  murder  is  charged  to  have  been  committed  in  1877.  ^^  hear- 
ing the  appellant  was  convicted  of  the  offense  charged  and  his  pun- 
ishment fixed  at  confinement  in  the  penitentiary  for  and  during  bis 
natural  life,  and  from  the  judgment  below  he  has  appealed  to  this 
court. 

The  difficulty  which  resulted  in  the  killing  by  appellant  of  Will- 
iam Pierce  began  by  Robert  Pierce,  the  brother  of  the  dec^sed, 
calling  appellant  a  moonshiner,  which,  in  popular  parlance,  we  be- 
lieve meant  that  he  was  defrauding  the  government  by  the  mane- 
facture  of  whisky  without  paying  the  income  tax  due  on  it  to  the 
government. 

Appellant  denied  the  charge  made  by  Pierce,  and  the  two  engaged 
in  an  angry  quarrel,  which  resulted  in  Pierce  striking  the  appellant. 
About  this  time  the  appellant  backed  a  few  steps  and  put  his  hand  is 
his  pocket,  and  shortly  thereafter  the  deceased  advanced  on  him, 
some  say  with  his  hands  up  and  others  say  with  one  hand  up  and 
the  other  in  his  pocket  by  his  side  until  appellant  had  backed  some 
distance,  when  he  fired  and  wounded  Pierce,  from  which  he  sooa 
after  died. 

The  killing  of  the  deceased  seems  not  to  have  been  denied,  but  it 
was  contended  that  appellant  was  excusable  on  the  ground  of  self- 
defense.  There  can  be  no  doubt  but  that  Robert  Pierce  was  the 
cause  of  the  commencement  of  the  difficulty,  and  that  appeUant^s 
blood  had  been  greatly  heated  before  deceased  appeared  at  all  in  Ac 
quarrel,  and  it  is  insisted  that  from  the  evidence  an  instruction  on 
the  subject  of  manslaughter  should  have  been  given;  or,  in  other 
words,  the  court  should  have  told  the  jury  that,  if  they  believed 
from  the  evidence  that  the  prisoner,  in  sudden  heat  and  passion  aod 
without  malice  and  not  in  his  necessary  self-defense,  shot  and  killed 
Pierce,  he  only  incurred  the  penalty  fixed  by  statute  against  man- 
slaughter. 

As  there  was  no  express  malice  proven,  and  as  the  killing  tock 
place  during  a  fierce  quarrel  between  appellant  and  the  deceased  and 
his  brother  and  brothers-in-law,  we  are  of  the  opinion  that  the  ap- 
pellant was  entitled  to  an  instruction  leaving  to  the  jury  the  question 
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ivhether  he  did  the  killing  maliciously  or  in  sudden  heat  and  passion 
and  without  malice. 

It  is  also  contended  by  the  accused  that  the  third  instruction  given 
for  the  commonwealth  is  not  a  correct  exposition  of  the  law.  By 
that  instruction  the  jury  are  told  that  malice  in  the  legal  sense  de- 
notes a  wrongful  act  done  intentionally  without  just  cause,  and  is 
implied  by  law  from  any  deliberate  cruel  act  committed  by  one  per- 
son against  another,  however  suddenly  done.  According  to  this  in- 
struction if  appellant  wrongfully  had  intentionally  killed  the  de- 
ceased without  just  cause  he  is  guilty  of  murder,  although  he  may 
have  wrongfully  and  intentionally  killed  him  without  just  cause,  but 
in  sudden  heat  and  passion  and  from  great  provocation. 

By  the  second  part  of  this  instruction  the  jury  are  told  that  malice 
is  implied  by  law  from  any  deliberate  cruel  act.  We  think  it  depends 
upon  whether  the  deliberate  and  cruel  act  is  unlawful  and  of  such 
deliberate  and  cruel  nature  as  to  indicate  a  previous  determination 
to  commit  the  offense  charged.  In  a  case  like  this  it  is  error  to  in- 
struct the  jury  that  the  law  implies  malice  from  a  deliberate  and 
cruel  act ;  it  may  have  been  deliberate  and  cruel  even  unto  the  kill- 
ing of  deceased,  and  excusable  by  reason  of  having  been  done  in  the 
necessary  self-defense  of  the  accused. 

The  best  way  in  such  cases  is  to  define  what  it  takes  to  constitute 
malice  and  leave  the  question  of  its  existence  at  the  time  of  the  kill- 
ing to  the  jury.  Wherefore  the  judgment  is  reversed  and  cause 
remanded  with  directions  to  grant  the  appellant  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 

Winfrey  &  Winfrey,  /.  A,  Brents,  for  appellant. 

Moss,  for  appellee. 


Commonwealth  v.  Bud  Davis,  alias  Winchester. 

Criminal  Law — Indictment — Proof. 

Wliere  the  commonwealth  accuses  one  of  violating  the  statute  in 
carrying  concealed  a  particular  kind  of  deadly  weapon,  while  it  is 
not  necessary  to  have  stated  the  kind  of  weapon,  if  it  has  done  so 
it  must  he  proven  as  pleaded. 

APPEAL  FROM  CUMBERLAND  CRIMINAL  COURT. 

September  3,  1878. 

Opinion  by  Judge  Pryor  : 

While  the  offense  is  neither  lessened  nor  aggravated  by  the  char- 
acter of  the  weapon  concealed,  if  in  violation  of  the  statute,  still 
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the  commonwealth  has  accused  the  appellee  of  violating  the  statute 
in  carrying  concealed  a  particular  kind  of  deadly  weapon,  and  this 
was  the  issue  to  be  passed  on  by  the  jury.  While  the  particular 
kind  of  knife  was  not  necessary  to  be  stated,  the  commonwealth  has 
made  it  essential  by  the  specific  allegation  that  the  deadly  weapon 
was  a  bowie  knife.  This  rule  of  pleading  and  practice  is  well  estab- 
lished, and  the  court  below  acted  properly  in  refusing  the  instruc- 
tion asked  by  the  attorney  for  the  commonwealth. 

Judgment  afiirmed. 

Moss,  for  appellant. 


Commonwealth  v,  John  Lawson. 

Criminal   Law — Disturbing  a  Sunday  School. 

The  statute  only  makes  it  an  offense  to  disturb  persons  aaKmbled 
together  when  the  disturbance  Is  wilful,  that  Is,  acts  done  with  a 
view  of  disturbing  those  assembled.  It  is  but  a  conclusion  of  law  to 
charge  that  the  accused  unlawfully  disturbed  the  assemblage. 

APPEAL  FROM  WOLFE  CIRCUIT  COURT. 
September  3,  1878. 

Opinion  by  Judge  Pryor: 

This  indictment  is  for  disturbing  those  engaged  in  conducting  a 
Sunday  school.  The  improper  and  boisterous  language  may  have 
been  used  in  ignorance  of  the  fact  that  the  persons  were  assemUed 
at  the  church,  or  with  no  intention  of  disturbing  the  school.  The 
statute  makes  it  an  offense  only  when  the  disturbance  is  wilful 
that  is,  done  with  a  view  of  disturbing  those  assembled.  That  the 
party  unlawfully  disturbed  the  assemblage  is  but  a  conclusion  of 
law.  The  loud  noise  must  have  been  made  for  the  purpose  of  dis- 
turbance, if  not,  there  was  no  violation  of  the  statute. 

Judgment  affirmed. 

Moss,  for  appellant. 


Commonwealth  z\  George  Thompson,  et  al. 

Criminal  Law— False  Pretenses. 

Before  one  can  be  convicted  of  violating  the  statute  against  ob- 
taining property  by  false  pretenses,  it  must  be  shown  that  the  falee 
pretenses  or  statements  made  were  as  to  a  fact  in  the  past  or  present 
and  not  of  something  to  be  done  in  the  future;  and  it  must  be  ahovn 
that  those  parting  with  their  property  had  no  knowledge  of  tbe 
falsity  of  the  statements  made. 
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APPEAL  PROM  HENRY  CRIMINAL  COURT. 

September  4»  1878. 

Opinion  by  Judge  Pryor  : 

The  promise  by  the  appellees  that  the  horse  should  be  paid  for 
out  of  money  then  in  bank  and  belonging  to  appellees  as  soon  as  the 
note  fell  due,  being  an  agreement  to  do  some  future  act,  was  not 
such  a  pretense  or  misrepresentation  as  would  authorize  a  convic- 
tion. It  must  be  a  false  statement  as  to  some  fact  occurred  or  exist- 
ing to  hold  the  party  making  it  responsible.  In  this  case,  how- 
ever, it  is  charged  that  the  appellees  represented  at  the  time  they 
obtained  the  property  that  the  money  was  then  in  bank;  that  this 
statement  was  false  and  known  so  to  be  by  the  appellees  at  the  time, 
and  made  for  the  fraudulent  purpose  of  obtaining  Black's  property, 
and  by  reason  of  which  false  statements  the  property  was  delivered ; 
and  this  allegation,  if  true,  made  the  offense  complete  in  the  event 
the  party  defrauded  believed  the  representations  to  be  true.  The 
mere  statement  that,  by  reason  of  said  false  pretenses,  the  appellees 
obtained  the  horse,  is  not  sufficient.  The  want  of  knowledge  as  to 
the  falsity  of  the  statements  made,  being  an  essential  ingredient  of 
the  offense,  must  be  specifically  averred.  Sees.  2126-2129,  Whar- 
ton's Criminal  Law.  The  demurrer  was  therefore  properly  sus- 
tained. 

Moss,  for  appellant. 


J.  H.  Beasley  v.  H.  J.  Hildebrand. 


Conveyance  of  Real  Estate — Recording  of  Deed. 

It  is  not  necessary  that  a  deed  be  recorded  to  invest  a  grantee  with 
title  and  where  a  deed  has  been  signed,  acknowledged  and  delivered 
the  title  passes  and  the  destruction  of  such  deed  by  consent  of  the 
grantor  and  grantee  will  not  reinvest  the  grantor  with  title. 

APPEAL  PROM  LOGAN  CIRCUIT  COURT. 

September  4,  1878. 

Opinion  by  Judge  Cofer: 

It  is  alleged  in  the  answer  of  Mosely  that  Scroggins,  the  execu- 
tion plaintiff  for  whose  benefit  the  engine  and  separator  were  sold, 
had  no  notice  of  the  mortgage  to  the  appellant,  and  there  is  no 
evidence  that  he  had  any  such  notice.    Mosely,  the  purchaser,  had 
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notice,  and  the  question  is  whether  the  want  of  notice  to  the  execu- 
tion creditor  will  protect  the  purchaser  at  execution  sale  who  had 
notice  of  a  prior  unrecorded  mortgage. 

This  question  is  conclusively  answered  by  the  opinion  of  this  court 
in  Low  &  Whitney  v,  Blinco,  lo  Bush  331.  The  judgment  in  &vor 
of  Mosely  must,  therefore,  be  affirmed. 

The  question  raised  between  the  appellant  and  Mrs.  Combs  is 
more  complex,  but  not  more  difficult  of  solution.  About  March  9, 
1875,  Mrs.  Combs  signed  and  delivered  to  Hildebrand  a  deed  to 
10  1-3  acres  of  land,  but  the  deed  never  was  recorded  or  lodged  for 
record.  June  14,  1875,  Hildebrand  executed  and  delivered  to  the 
appellant  a  mortgage  on  the  land,  but  the  mortgage  was  not  ac- 
knowledged until  October  6,  and  was  not  lodged  for  record  until 
November  18,  of  the  same  year.  Between  June  14  and  October  6, 
by  mutual  agreement  between  Mrs.  Combs  and  Hildebrand,  the  con- 
tract for  the  sale  of  the  land  was  rescinded  and  the  deed  was  deliv- 
ered to  her  and  destroyed  with  the  intention  to  reinvest  the  title  in 
her.    These  facts  are  not  disputed. 

Whether  Hildebrand  had  paid  for  the  land  is  a  disputed  question. 
and  it  is  also  uncertain  whether,  if  he  had  not,  the  appellant  bad 
notice  that  the  purchase  money  was  unpaid;  nor  does  it  appear 
whether  a  lien  was  reserved  in  the  deed  for  any  purchase  money  not 
paid.  The  recording  of  the  deed  was  not  necessary  in  order  to  in- 
vest Hildebrand  with  the  title.  The  signing  and  delivery  was 
effectual  for  that  purpose  without  recording  or  lodging  it  for  record. 
Hancock  v.  Beverly's  Heirs,  6  B.  Mon.  531. 

The  registration  acts  do  not  operate  between  the  parties  to  deeds, 
but  between  the  grantee  and  purchasers  from  a  creditor  of  the 
grantor.  At  the  time  Hildebrand  executed  the  mortgage  he  was  the 
owner  of  the  legal  title  to  the  land,  and  his  mortgage  invested  the 
appellant  with  all  the  rights  he  would  have  possessed  if  ^Irs. 
Combs's  deed  had  been  recorded. 

The  subsequent  attempt  of  Mrs.  Combs  and  Hildebrand  to  rein- 
vest the  title  in  her  by  the  agreement  to  rescind  the  contract,  and 
the  delivery  up  and  destruction  of  the  deed,  were  ineffectual  as 
against  the  mortgage  to  appellant.  It  results,  therefore,  that  the 
rights  of  the  parties  are  precisely  the  same  they  would  have  been 
if  the  deed  had  been  recorded,  instead  of  being  destroyed. 

In  that  case  the  appellant  would  have  had  a  valid  lien  under  his 
mortgage.  If  the  purchase  money  had  been  paid,  his  rig^t  to  sell 
the  land  and  apply  the  proceeds  to  his  debt  could  not  have  been 
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questioned.  If,  on  the  other  hand,  the  purchase  money,  or  any  part, 
was  not  paid,  and  the  amount  unpaid  was  recited  in  the  deed,  he 
would  still  have  a  valid  lien ;  but  it  would  be  subordinate  to  the  lien 
for  the  unpaid  purchase  money.  If  the  purchase  money  were  unpaid, 
but  that  fact  was  not  recited  in  the  deed,  then  Mrs.  G^mbs  would 
have  had  no  lien  as  against  appellant's  mortgage  debt. 

The  court  therefore  erred  in  dismissing  so  much  of  the  petition 
as  sought  to  subject  the  10  1-3  acres  of  land  to  the  satisfaction  of 
appellant's  mortgage. 

The  judgment  is  to  that  extent  reversed  and  the  cause  remanded 
for  further  proper  proceedings. 

R.  S,  Renter,  for  appellant.    A.  G,  Rhea,  for  appellee. 


Commonwealth  v.  T.  C.  Ashenhurst,  et  al. 

Bail  Bonds— Forfeiture. 

When  a  defendant  in  a  criminal  cause  is  convicted  before  the  mag- 
istrate, and  in  default  of  bond  is  remanded  to  the  custody  of  the  jailer, 
If  he  desires  to  give  bond  after  that  time  he  can  only  legally  do  so 
by  written  petition  to  the  court  indicating  the  persons  offered  as  bail. 

Record  of  Ball. 

To  admit  one  to  bail  is  to  make  an  order  to  discharge  a  prisoner 
from  actual  custody  on  bail,  and  the  court  must  make  the  order  in 
writing  it;  and  where  it  has  not  done  so  there  is  nothing  to  show  that 
a  defendant  ever  was  discharged  from  custody  on  bail,  and  bail  bonds 
taken  in  any  other  way  than  as  prescribed  by  the  statute  are  not 
enforcible. 

APPEAL  FROM  CLINTON  CRIMINAL  COURT. 

September  4,  1878. 

Opinion  by  Judge  Elliott: 

In  May,  1876,  L.  L.  Shelby  was  arrested  and  tried  before  J.  W. 
Johnson,  police  judge  of  the  town  of  Albany,  Clinton  county,  Ken- 
tucky, on  four  distinct  charges  of  felony.  The  magistrate  held  the 
defendant  over  on  each  charge  to  appear  at  the  next  November 
term  of  the  criminal  court  for  the  county.  His  bail  was  fixed  on 
two  of  the  charges  at  $200  each,  and  in  one  at  $150  and  the  other 
$50. 

At  the  next  November  term  of  the  criminal  court  the  defendant, 
Shelby,  failed  to  appear,  although  he  had  given  bail  in  each  charge. 
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with  appellees  as  his  sureties  so  to  do.  At  this  court  indictments 
were  found  on  all  the  charges  except  the  one  on  which  he  had  been 
admitted  to  bail  in  the  sum  of  fifty  dollars,  and  at  the  March  term 
of  the  same  court  an  indictment  was  found  on  that  charge. 

An  order  of  forfeiture  of  the  bail  bonds  was  taken  and  the  sure- 
ties brought  before  the  court,  who  filed  their  answer.  To  these 
answers  the  commonwealth  demurred,  and  on  hearing  the  court 
dismissed  all  four  of  the  cases  on  the  ground  that  the  common- 
wealth had  failed  to  make  out  a  case  of  liability  of  them,  and  from 
those  judgments  the  commonwealth  has  appealed. 

At  the  time  Shelby  was  tried  and  convicted  before  the  magistrate 
in  the  four  cases  he  failed  to  give  bond,  and  was  remanded  to  the 
custody  of  the  jailer,  and  the  forfeited  bonds  seem  to  have  been 
executed  and  attested  the  next  day;  but  whether  the  bonds  were 
accepted  by  the  court  and  the  defendant  discharged  on  bail  does 
not  appear  either  by  the  bond  or  any  order  of  the  magistrate. 

If  the  prisoner  were  in  jail,  as  he  seems  to  have  been  in  these 
cases,  his  application  for  bail  should  have  been  by  written  petition 
of  himself  or  counsel,  and  indicating  the  persons  offered  as  bail 
(Sec.  76,  Myers's  Code),  none  of  which  was  done  in  this  case.  By 
Sec.  67,  Myers's  Code,  it  is  said  that  "Admission  to  bail  is  an  order 
from  a  competent  court  or  magistrate  that  the  defendant  be  dis- 
charged from  actual  custody  on  bail." 

It  was  therefore  the  plain  duty  of  the  magistrate  to  make  an 
order  in  each  of  these  cases  showing  that  the  defendant  was  dis- 
charged from  custody  on  bail.  This  he  failed  to  do,  and  there  is 
no  evidence  before  this  court  that  the  defendant,  Shelby,  ever  was 
discharged  from  custody  on  bail.  It  is  true  that  by  Sec.  80  many 
of  the  irregularities  of  the  proceedings  where  a  bail  bond  has  been 
taken  are  overlooked  in  order  to  sustain  its  validity,  but  that  section 
does  not  require,  that  it  shall  be  made  to  appear  that  the  defendant 
was  legally  in  custody  charged  with  a  public  offense,  and  that  he 
was  discharged  therefrom  by  reason  of  the  giving  of  his  bond  or 
recognizance." 

The  fact  that  the  defendant  was  discharged  from  custody  on  baiL 
which  by  a  plain  provision  of  the  code  it  is  the  duty  of  the  magis- 
trate who  takes  the  bail  to  show  by  written  order,  does  not  appear 
in  this  record,  and  as  Sec.  80  does  not  dispense  with  evidence  of 
the  discharge  of  the  prisoner  on  bail  we  are  of  opinion  that  the 
court's  judgment  dismissing  each  one  of  the  suits  should  be  sus- 
tained.   The  bail  bond  for  fifty  dollars  could  not  have  been  en- 
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forced  anyway  because  the  defendant,  Shelby,  was  bound  over  to 
appear  at  the  circuit  court,  and  the  bond  taken  for  his  appearance 
at  the  criminal  court ;  and  besides,  he  was  not  indicted  on  the  offense 
charged  at  the  next  term  of  the  court  after  the  execution  of  the 
bond;  and  as  no  indictment  was  found  at  the  term  at  which  he 
\vas  ordered  to  appear  his  bail  were  discharged  from  their  obliga- 
tions as  such. 

Wherefore  the  judgment  of  the  court  in  each  of  these  cases  is 
afHrmed. 

Moss,  for  appellant.    J,  A,  Brents,  for  appellees. 


D.  R.  Burbank's  Adm'r,  et  al.,  v,  E.  G.  Hall,  et  al. 

Surrender  of  Note— Non-Delivery  of  Note — Consideration. 

A  note  signed  as  and  for  additional  security,  or  to  indemnify  securi- 
ties on  another  note  which  is  newer,  delivered  to  the  persons  to  whom 
it  was  to  be  given,  is  without  consideration  in  the  other's  hands,  and  on 
demand  of  those  signing  it  should  be  surrendered  to  them. 


APPEAL,  FROM  HENDERSON  COURT  OP  COMMON  PLEAS. 

September  6,  1878. 

Opinion  by  Judge  Elliott: 

Thomas  A.  Knight  and  B.  C.  Allen,  on  the  17th  of  September, 
1873,  executed  their  promissory  note  to  W.  Marshall  and  T.  D. 
Taylor,  administrators  of  the  estate  of  D.  R.  Burbank,  for  the  sum 
of  $8,684.05,  with  B.  F.  and  G.  B.  Martin  as  their  surety. 

At  the  time  of  the  execution  of  this  note  Knight  and  Allen  were 
partners,  but  after  its  execution  the  firm  was  dissolved  by  Allen 
purchasing  the  interest  of  his  partner.  It  appears  Knight  became 
uneasy  about  Allen's  ability  to  pay  the  note  to  Burbank's  adminis- 
trators, and  to  quiet  his  fears  Allen  procured  the  appellees,  E.  G. 
Hall  and  I.  C.  Allen,  to  execute  a  note  for  $4,000  for  his  indemnity, 
and  deposit  with  L.  H.  Lythe,  an  officer  of  a  bank  at  Henderson. 
It  seems  that  Burbank's  administrators  were  threatening  to  sue  on 
the  note  for  over  eight  thousand  dollars,  and  B.  C.  Allen,  who  was 
anxious  to  get  time  on  his  indebtedness,  went  to  Louisville  and  pro- 
cured E.  G.  Hall  and  I.  C.  Allen  to  execute  the  following  note : 
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"$3,000.00.  Louisville,  Ky., 

July,  1875. 

Six  months  after  date  we  promise  to  pay  to  the  order  of  W.  J. 
Marshall  and  T.  D.  Taylor,  administrators,  $3,000,  without  defalca- 
tion, value  received.  Negotiable  and  payable,  being  collateral  on 
balance  note  to  them  dated  17th  of  September,  1873. 

Signed,    E.  G.  Hall, 
I.  C  AUcn." 

This  note,  according  to  B.  C.  Allen's  evidence,  was  handed  to 
his  former  partner.  Knight,  to  be  by  him  delivered  to  the  obligees, 
Burbank's  administrators.  Instead  of  the  delivery  of  the  note  to 
the  obligees,  whoever  received  it  from  B.  C.  Allen  delivered  it  to  L 
H.  Lythe  at  the  Farmers'  Bank  in  Henderson. 

It  is  contended  by  B.  F.  and  G.  B.  Martin,  the  surety  on  the  large 
note  to  Burbank's  administrators,  that,  having  become  uneasy  about 
Allen  and  Knight's  ability  to  pay  it  unless  immediately  coerced,  they 
notified  the  obligees  to  immediately  bring  suit  on  it,  but  that  shortly 
after  this  notification  they  met  B.  C.  Allen,  who  promised  to  obtain 
the  three  thousand  dollar  note  in  dispute  and  deliver  it  to  them  for 
their  indemnity,  which  he  afterward  did,  and  that  one  of  them  de- 
livered it  to  the  officer  of  the  bank,  Lythe,  to  keep  it  till  they  paid 
its  amount  on  the  note  on  which  they  were  surety,  when  the  note 
was  to  belong  to  them,  and  they  prove  that  they  afterward  gaw 
their  note  and  additional  security  for  $3,000,  of  the  note  to  Bur- 
bank's  administrators,  signed  by  them  as  surety  of  Knight  and 
Allen. 

The  note  of  $3,000  in  dispute  remained  in  the  possession  of  Lythe 
till  after  E.  G.  Hall  and  I.  C.  Allen  brought  their  suit  to  have  it 
delivered  up  and  canceled  on  the  ground  that  it  had  been  executed 
to  enable  B.  C.  Allen  to  obtain  further  indulgence  from  Burbank's 
administrators,  and  that  having  been  delivered  by  them  to  B.  C 
Allen  for  that  and  no  other  purpose,  and  Allen  having  failed  to  ob- 
tain the  indulgence,  and  Burbank's  administrators  never  having  re- 
ceived the  note  or  accepted  it  as  a  collateral  security  for  their  debt 
the  same  was  without  consideration,  and  even  if  executed  upon  a 
valuable  consideration,  as  it  had  never  been  received  by  the  obligees, 
it  had  become  unoblig^tory,  and  having  ceased  to  be  binding  they 
were  entitled  to  its  possession.  Hall  and  Allen  further  charge  that 
the  note  in  dispute  was  to  be  only  delivered  and  held  by  Burbank's 
administrators  as  collateral  security,  and  only  to  be  enforced  on  their 
failure  to  make  the  large  note  out  of  the  property  of  the  principals 
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and  sureties  who  had  executed  it.  After  the  institution  of  the  suit 
by  Hall  and  Allen  for  the  cancelation  of  the  note  in  dispute,  Bur- 
bank's  administrators  brought  a  suit  to  enforce  its  payment  in  which 
they  state  that  it  was  executed  for  the  benefit  and  indemnity  of 
B.  F.  and  G.  B.  Martin,  and  that  after  its  deposit  with  Lythe  the 
Martins  had  given  him  additional  security  on  $3,000  of  this  large 
debt  on  Knight. and  Allen,  with  them  as  surety,  and  had  received 
the  note  from  Lythe  and  assigned  it  to  them,  and  they  therefore 
asked  for  judgment  for  its  amount. 

The  evidence  is  conflicting  as  to  the  purpose  for  which  the  note 
of  $3,000  in  dispute  was  executed,  but  the  obligors.  Hall  and  Allen, 
prove  that  they  executed  it  to  enable  B.  C.  Allen  to  obtain  indulgence 
from  Burbank's  administrators  on  the  large  note  on  which  the  Mar- 
tins were  sureties,  and  that  it  was  merely  to  be  considered  as  col- 
lateral security  for  the  large  note  or  to  make  up  any  loss  that  Bur- 
bank's  administrators  might  suffer  by  the  indulgence  of  the  obligees 
on  the  large  note  till  they  failed  or  became  unable  to  pay  any  part 
of  it 

We  are  of  the  opinion  that  the  note  itself  is  strong  evidence  that 
it  was  intended  merely  as  additional  security  or  to  make  the  obligees 
in  the  $8,684.05  note  safe  to  the  extent  of  the  smaller  note.  It  was 
executed  to  the  obligees  of  this  note,  and  expresses  on  its  face  that 
it  is  "collateral  on  balance"  of  it,  and  the  evidence  preponderates  to 
the  conclusion  that  it  was  delivered  by  Knight  to  Lythe  and  held 
by  him  until  after  this  suit  was  brought;  and  as  neither  Hall  nor 
Allen,  or  anyone  else,  ever  delivered  it  to  the  persons  to  whom  it 
was  executed,  or  in  other  words,  as  it  was  an  executed  but  an  unde- 
livered instrument  in  the  hands  of  Lythe,  and  as  no  consideration 
had  been  received  for  it  by  either  Hall  and  Allen  or  B.  C.  Allen, 
it  is  our  opinion  that  Lythe  should  have  delivered  it  up  to  the  ob- 
ligors. Hall  and  Allen,  when  asked  so  to  do;  and  we  are  also  of 
opinion  that  as  Burbank's  administrators  never  received  the  note 
in  dispute  and  never  contracted  to  take  it  in  any  way  till  after  the 
commencement  of  Hall  and  Allen's  suit,  by  which  they  indicated 
their  refusal  to  deliver  it  as  their  obligation,  the  court  properly  dis- 
missed their  suit  to  enforce  its  payment. 

Wherefore,  these  suits  being  consolidated,  the  judgments  of  the 
lower  court  are  affirmed. 

Vance  &  Merritt,  for  appellants, 

R.  H.  Cunningham,  H.  F,  Turner,  for  appellees. 
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W.  L.  Moody  v.  James  W.  Chiles,  et  al. 

Wm— Construction  of  Will. 

In  a  will  containing  the  following  clause,  "To  my  son,  James  Chiles, 
I  give  one-seventh  (of  the  proceeds  of  certain  property)  with  the  fol- 
lowing provisions:  the  proceeds  given  for  his  benefit  are  to  be  placed 
in  the  hands  of  S.  P.  Boone,  of  Kansas,  as  trustee,  to  be  held  and 
used  for  the  benefit  of  the  wife  and  children  of  the  said  Chiles,"  it 
is  held  that  the  fund  named  was  dedicated  to  the  use  and  benefit  of 
the  devisee's  wife  and  children,  and  could  not  be  made  subject  to 
claims  of  his  creditors. 

Rights  of  Creditors. 

Creditors  have  no  claims,  either  legal  or  equitable,  upon  the  estates 
or  bounty  of  the  ancestors  of  their  debtors. 

APPEAL  PROM  TODD  CIRCUIT  COURT. 
September  6,  1878. 

Opinion  by  Judge  Cofer  : 

F.  N.  Chiles's  will  contains  the  following  clause:  "To  my  son, 
James  Chiles,  I  give  one-seventh  (of  the  proceeds  of  certain  prop- 
erty) with  the  following  provisions:  the  proceeds  given  for  his  bene- 
fit are  to  be  placed  in  the  hands  of  S.  P.  Boone,  of  Kansas,  as  trus- 
tee, to  be  held  and  used  for  the  benefit  of  the  wife  and  cMldifcn 
of  the  said  Chiles."  The  will  of  Mrs.  S.  E.  Chiles,  the  widow  of 
F.  N.  Chiles  and  mother  of  James,  contains  a  similar  clause  in  re- 
spect to  one-seventh  of  her  estate,  except  that  a  different  j>erson  is 
named  as  trustee.  There  is  nothing  in  any  other  part  of  either  will 
calculated  to  influence  the  mind  in  construing  the  clause  quoted 
above. 

The  appellant,  a  creditor  of  James  Chiles,  sought  by  this  action 
to  subject  this  supposed  interest  in  the  fund  bequeathed  by  the  fore- 
going clauses  in  the  two  wills,  and  the  court  having  sustained  a 
demurrer  to  his  petition  the  only  question  of  importance  in  this  ap- 
peal is  whether  James  Chiles  has  any  such  interest  as  can  be  sub- 
jected to  the  payment  of  his  debts.  Counsel  for  the  appellant  cites 
Sec.  21,  Art.  i.  Chap.  63,  Gen.  Stat.,  and  argues  that  the  bequests 
in  the  wills  of  the  father  and  mother  of  James  are  to  him,  and  tfiat 
the  fund  is  therefore  held  in  trust  for  his  use,  and  comes  within 
the  statute. 

But  we  think  the  evident  intention  of  the  testator  and  testatrix 
was  to  dedicate  the  fund  to  the  use  and  benefit  of  James's  wife  and 
children.    True,  they  say  they  give  the  fund  to  James,  but  this  is 
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followed  by  the  provision  that  it  is  to  be  placed  in  the  hands  of 
trustees,  to  be  held  and  used  for  the  benefit  of  his  wife  and  chil- 
dren. It  is  doubtless  incidentally  beneficial  to  James,  as  it  relieves 
him  to  that  extent  of  the  burden  of  caring  for  his  family,  and  as 
one  of  tlie  family  he  may  enjoy  direct  benefits ;  but  he  has  no  such 
direct  and  immediate  interest  in  the  fund  as  can  be  reached  by  his 
creditors.  No  part  of  the  fund  or  income  from  it  is  payable  to 
James,  nor  can  he  compel  the  trustees  so  to  expend  it  as  to  enable 
him  to  enjoy  its  benefits.  It  is  only  in  the  application  of  the  fund 
by  the  trustees  that  he  can  enjoy  even  an  incidental  benefit.  Until 
they  apply  it  he  cannot  reach  or  enjoy  it  even  incidentally,  and 
then  not  because  the  wills  give  him  an  interest,  but  because  they  give 
it  for  the  benefit  of  those  whom  it  is  his  legal  and  natural  duty  to 
support.  If  he  should  abandon  his  family  and  neglect  his  duties  as 
husband  and  father  he  would  not  be  entitled  to  any  part  of  the 
fund  or  its  income.  If  he  were  dead,  leaving  either  wife  or  child 
surviving,  his  personal  representative  would  have  no  interest. 

It  is  not  like  the  case  of  Cosby  v.  Ferguson,  3  J.  J.  Marsh.  264, 
and  yet  it  more  nearly  resembles  that  case  than  any  other  cited  by 
counsel.  There  the  trust  provided  for  the  support  of  Cosby  and  his 
family,  and  the  court  held  that  he  had  an  interest  in  the  income 
from  the  trust  property  equal  to  the  value  of  his  support,  but  would 
not  allow  the  principal  to  be  encroached.  In  this  case  no  provision 
is  made  for  the  personal  support  of  Chiles. 

Nor  can  any  part  of  the  fund  be  reached  on  the  ground  that  he 
is  entitled  to  the  benefit  of  the  bequest  to  his  wife  The  wills  vest 
the  funds  in  the  trustees  apparently  for  the  sole  purpose  of  keep- 
ing it  out  of  the  husband's  hands.  Such  a  provision  is  not  unlaw- 
ful nor  against  public  policy,  and  it  would  be  strange  if  the  law, 
^fter  having  authorized  the  disposition  of  property  by  last  will  and 
testament,  should  step  in  and  declare  that  a  bequest,  evidently  made 
lo  keep  property  out  of  the  hands  of  the  husband  and  father  and 
.to  secure  it  to  his  wife  and  children,  should  by  the  operation  of  an- 
.other  principle  defeat  the  purpose  of  the  testattor. 

Creditors  have  no  claims,  either  legal  or  equitable,  upon  the  estates 
•or  bounty  of  the  ancestors  of  their  debtors,  and  a  court  of  equity 
feels  under  no  obligation  to  the  estate  to  find  some  means  of  de- 
feating the  evident  intention  of  a  testator  by  subjecting  the  bounty 
intended  for  one  to  pay  the  debts  of  another,  who,  so  far  from  be- 
ing intended  as  the  recipient  of  his  bounty,  was  evidently  intended 
to  be  excluded. 
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But  the  court  erred  in  dismissing  the  petition  absolutely  as  against 
James  W.  Chiles.  It  should  have  been  dismissed  without  prejudice. 
The  judgment  is  pfHrmed  as  to  all  the  appellees  except  J.  W.  Chiles; 
as  to  him  it  is  reversed,  and  the  cause  is  remanded  with  directions 
to  dismiss  the  petition  without  prejudice. 

W.  L,  Reeves,  for  appellant 

H.  G.  Petrie,  F.  H.  Bristow,  for  appellees. 
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note  is  without  consideration  and  should  be  surrendered  on  demand  of 
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One  who  conveys  realty  in  trust  for  grantee's  wife  and  looks  to  grantee 
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John  M.  Higglns  v.  Willie  Harmon,  et  al S85 

Payee  must  show  that,  after  due  diligence,  he  has  failed  to  collect  from 
person  on  whom  he  holds  order,  before  he  can  hold  drawer  liable.  Sam- 
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Payments  in  excess  of  stipulated  interest  must  be  regarded  as  pay- 
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promise  to  pay.    J.  A.  Huffaker,  et  al.,  v.  Bank  of  Montlcello 194 

Surety  has  right  to  have  all  payments  made  on  note  applied  as  credits. 
George  A.  Armstrong  v.  G.  W.  Smith 570 
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Surrender  of  valid  note  to  maker  is  sufficient  consideration  for  execu- 
tion of  new  note.  James  B.  Mitchell  y.  David  Shucks's  Ez'rs 448 

Unless  one  accepts  order  drawn  upon  him  no  recovery  can  be  had 
from  him  thereon.    L.  J.  Cottrell  v.  W.  H.  Decker 737 

When  complaint  on  promissory  note  is  insufficient.  William  J.  Berry 
▼.   William  C.  Chapman,  et  al 350 

Where  assignee  seeks  to  hold  assignor  as  guarantor  he  must  plead  and 
prove  facts  showing  contract  that  of  guarantor.  Morgan  ft  Berry  v. 
R.  L.  McGregor 703 

Where  law  and  facts  are  submitted  to  court  in  suit  on  note,  its  Judg- 
ment is  final,  and  may  be  appealed  from  without  motion  for  new  trial, 
George  A.  Armstrong  v.  G.  W.  Smith 870 

Where  obligors  agree  that  holder  of  bond  or  coupon  shall  recover 
attorney's  fees  if  legal  proceedings  are  resorted  to,  they  are  liable  for  fees 
In  addition  to  principal  and  interest  due  on  bond.  George  Bissett,  Trustee, 
T.  William  Johnson,  et  al 466 

Where  owner  indorses  note  to  bank  for  collection  against  maker  and 
It  is  paid  by  another,  pursuant  to  agreement  with  maker,  and  such  person 
receives  note  and  vendor's  lien  to  secure  him,  holder  cannot  question  au- 
thority of  bank  to  so  turn  note  over.  William  Daugherty  v.  Gabe  Weitzel, 
et    al 342 

Where  there  is  a  failure  of  an  express  consideration,  note  is  not  en- 
forcible.    D.  R.  McKinney  ft  Brother  v.  J.  H.  Gardner's  Adm'r 238 

BONDS. 

See  Bastards;  Costs;  Deeds;  Executors  and  Administrators;  Injunction; 
Principal  and  Surety;  Receivers. 

BOUNDARIES. 

See  Compromise  and  Settlement. 

Province  of  court  and  not  of  witnesses  to  weigh  evidence  and  draw 
conclusions,  unless  witnesses  testify  as  experts.  James  C.  Brooks  v. 
B.  P.  Frizby,  et  al 464 

BRIDGES. 

County  court  record  must  be  produced  to  show  that  county  justices 
acted  officially  in  agreeing  to  pay  for  bridge.  Pusey  ft  Summers  v.  Meade 
County    510 

County  may  be  sued  for  value  of  bridge  ordered  built  by  court  and 
amount  due  contractor  may  be  ascertained  by  verdict  of  jury  or  judg- 
ment of  court.    Pusey  ft  Summers  v.  Meade  County 510 
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When  money  forced  from  shareholder  In  building  and  loan  asaodatlop 
may  be  regarded  as  interest.  Geo.  W.  Lipscomb*  et  al.,  y.  Central  Build- 
ing Association  of  Covington 432 

BURGLARY. 

What  constittttes  burglary.    John  Scott  t.  Commonwealth 91S 

CARRIERS. 

Carrier  not  released  by  oontiact  with  shipper  when  damages  result  from 
employes'  negligence.  Louisville  &  Nashville  R.  Co.  v.  Samuel  Lock- 
man     817 

Contract  implied  where  shipper  knew  boat  did  not  run  to  destinatian  of 
package.    Milton  fYeese,  et  al.,  v.  Valley  Wharfboat  Company 729 

Eixpress  company  has  burden  of  showing  terms  of  cohtract  fixing  value 
of  lost  parcel,  and  its  failure  to  do  so  gives  plaintiff  right  to  recover  toll 
value.    Adams  ESzpress  Co.  v.  F.  Meglernery,  et  al 3SS 

Where  express  company  offers  no  excuse  for  failure  to  deliver  parcel, 
£Ourt  properly  instructed  jury  to  find  for  plaintiff  full  value  of  package. 
Adams  ESxpress  Co.  v.  F.  Meglemery,  et  al 3S2 

CHAMPERTY  AND  MAINTENANCE. 

Conveyance  champertous  at  time  made  is  absolutely  void.  M.  Van  R 
Alexander,  et  al.,  v.  Augustus  Vandyke,  et  al 747 

CIVIL  RIGHTS. 

Act  not  unconstitutional  because  court  doubts  legislative  power.  W.  F. 
Miller,  et  al.,  v.  F.  S.  Gosnell,  et  al J22 

Tax  for  educating  white  children  not  unconstitutional  discrimination 
when  colored  children  have  been  similarly  provided  for.  W.  F.  Miller,  et 
al.,  V.  F.  S.  Gosnell,  et  al 322 

CLERKS  OF  COURTS. 

Clerical  misprision  corrected  on  motion.  American  Life  Ins.  Ca  ▼. 
Cincinnati  Wine  Co 640 

COLOR  OF  TITLE. 
See  Adverse  Possession;  Ejectment 

COMPROMISE  AND  SETTLEBfENT. 

See  Evidence. 

Compromise  of  claim  and  receipt  of  collateral.  Thomas  H.  Shelby's 
Ex'rs  V.  Mary  P.  Shelby,  et  al 722 
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COMPROMISE  AND  SETTLEMENT— Continued. 

Consideration  where  contract  Is  or  Is  not  result  of  compromise.  C.  C. 
Shanks  y.  Abner  Davis's  Adm'r,  et  al 569 

Where  parties  disagree  and  break  off  efforts  at  final  settlement  before 
whole  account  is  gone  over,  part  gone  over  Is  not  considered  settled. 
William  McKee  v.  Thomas  S.  McKee,  et  al 805 

CONSTITUTION. 

Constitutional  provisions  should  receive  liberal  and  not  technical  con- 
struction.   Commonwealth  v.  City  of  Frankfort,  et  al 829 

CONTRACTS. 

See  Attorney  and  Client;  Bills  and  Notes;  Easements;  Guardian  and 
Ward;  Husband  and  Wife;  Judgment;  Mechanics'  Liens;  Parent  and 
Child;  Partnership;  Statute  of  Frauds;  Vendor  and  Purchaser;  Work  and 
Labor. 

Contract  made  by  three  persons  not  rescinded  by  two.  Elijah  Johns 
T.  Moses  Thompson 599 

Defendants  in  possession  under  unenforcible  oral  contract  can  be  dis- 
poBsesed  only  by  rescission  of  contract  of  sale.  James  Farmer,  et  al.,  v. 
Mary  A.  Sanders,  et  al 604 

Equitable  adjustment  where  parties  cannot  be  placed  in  status  quo. 
Worden  P.  Holm  v.  James  M.  Bryant;  Same  v.  G.  B.  Bates's  Adm'r 222 

No  recovery  when  stallion  is  worthless,  since  contract  implied  him  suit- 
able for  purpose  contemplated.    James  R.  Piper  v.  R.  G.  Ringo,  et  al.  .300 

Ohio  laws  determine  rights  when  contract  is  executed  there  and  mort- 
gage on  Kentucky  land  secures  it  Wife's  ownership  of  land  does  not  in- 
validate such  mortgage.  James  Watson  and  Wife  v.  Franklin  Building 
Association     371 

Verbal  agreement  to  rescind  contract  not  enforclble.  Elijah  Johns  v. 
Moses  Thompson 599 

When  contract  sued  upon  is  supported  by  sufficient  consideration.  M. 
C.  Rowland  v.  Buford  ft  Co.,  et  al 513 

When  creditor's  release  of  part  of  debt  can  be  enforced.  Beall,  Stiles, 
et  al.,  V.  D.  S.  Maxwell 93 

When  express  promise  may  be  supported  by  consideration  from  which 
law  would  not  imply  a  promise.  B.  Minter's  Adm'r  v.  A.  E^nglehard,  et 
al 745 

Where  contract  for  sale  of  chattels  is  breached  by  vendor,  damaged 
party  may  plead  damages  as  set-off  to  suit  on  note  given.  Boone  County 
National  Bank  v.  John  E.  Clements 205 

Where  vendor  refuses  to  comply  with  terms  of  verbal  sale,  there  should 
be  Judgment  rescinding  contract.  William  Hamilton  v.  Thomas  S.  Smith, 
et  aL  583 

CONVEYANCES. 
See  Champerty  and  Maintenance;  Husband  and  Wife;  Infants;  Wills. 
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CORPORATIONS. 
See  Railroads. 

Corporation  whose  stock  subscriptions  are  insufficient  for  purpoee  is 
liable  for  money  borrowed  when  action  was  ratified  by  board.  E.  R.  Chen- 
ault  y.  J.  W.  Origsby;  Same  v.  H.  Helm's  Trustee 253 

Unless  charter  sanctions  act,  majority  of  corporation  members  have  no 
power  to  make  donations  of  capital  stock.  J.  N.  Riley  t.  Masonic  Joint 
Stock  Company  of  Owenton 573 

What  averment  must  show  in  order  to  hold  corporation  liable  for  note 
it  did  not  sign.    William  Dinsmore,  et  al.,  v.  Alex  Crawford SS 

Where  corporation  officer  procured  mortgage  to  defraud  creditors,  it  may 
not  be  used,  and  holder  has  burden  of  proving  ccmsideration.  J.  F.  Solzer 
ft  Bro.  V.  Kentucky  Furniture  Co.,  et  al 12 

Where  corporation  without  assets  or  debts  has  special  charter  taken  by 
legislature,  equity  demands  that  stock  subscribers  be  placed,  as  nearly  as 
possible,  in  status  quo.  Providence  Mining,  Manufacturing  ft  Shipping 
Co.  V.  A.  Towner's  Adm'r S9J 

COSTS. 
See  Appeal;  Ejections. 

Failure  of  plaintiff  to  give  cost  bond.  Farmers'  Bank  of  Kentucky  t. 
E.  N.  McCormack,  et  al 66S 

Where  corporation  is  forced  into  court  by  original  platntifT,  its  crosa' 
action  will  not  be  dismissed  because  of  failure  to  execute  coat  bond. 
Geo.  W.  Lipscomb,  et  al.,  v.  Central  Building  Association  of  Covington.  .432 

COUNTERFEITING. 

Indictment  charging  passing  of  counterfeit  bill  must  sufficiently  identify 
bill  so  that  conviction  or  acquittal  bars  another  prosecution.  Maggie 
Spencer  v.  Commonwealth S20 

Laws  of  foreign  state  must  be  pleaded  where  existence  of  law  is  essen- 
tial element  of  proof  in  determiniitg  party's  guilt  Maggie  Spencer  v. 
Conmionwealth    820 

COUNTIES. 

See  Bridges;  Paupers;  Turnpike  and  Toll  Roads. 

Contractor  who  secured  Judgment  against  county  for  building  bridge 
may  compel  court,  by  mandamus,  to  raise  money  by  levy.  Pnsey  A 
Summers  v.  Meade  County 516 

Judgment  for  indexing  books  reversed  in  absence  of  evidence  to  profc 
work  ordered  by  circuit  court  Daviess  County  Court  v.  John  G.  McFar 
land     63T 

COURTS. 
See  Lotteries. 

Court  of  county  in  which  part  of  disputed  land  is  located  has  Juri5di^ 
tion.  James  Farmer,  et  al.,  v.  Mary  A.  Sanders,  et  al 604 
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CRIMINAL  LAW. 

See  Burglary;  Counterfeiting;  Disturbance  of  Public  Assemblage; 
Forgery;  Fraud;  Gaming;  Homicide;  Indictment;  Intoxicating  Liquors; 
Larceny;  Perjury;  Weapons. 

Charges  in  indictment.  Commonwealth  y.  Carter  Cooney;  Same  v. 
Frank   Brooks 1 

Facts  and  not  conclusion  from  facts  must  be  stated  in  indictment  Com- 
monwealth y.  Carter  Cooney;  Same  y.  Frank  Brooks 1 

Malice,  like  any  other  fact,  is  to  be  found  by  Jury.  James  B.  Robinson 
V.   Commonwealth 926 

Robbery  and  larceny  are  distinct  offenses,  not  degrees  of  same  offense. 
Joe  Griffith  y.  Commonwealth 513 

When  conyictlon  on  second  indictment  bars  prosecution  under  first  in- 
dictment   Richard  Raley  y.  Commonwealth 189 

When  defendant  is  entitled  to  continuance.  Matt  Scott  y.  Common- 
wealth     835 

Where  inferior  courts  haye  been  glyen  Jurisdiction,  misdemeanors  can 
be  tried  without  Indictment  City  of  Bowling  Green  y.  Jennie  Gard- 
ner     377 

Offenses, 

Where  two  conspire  to  commit  crime,  each  is  responsible  for  what  ether 
did  in  furtherance  of  object.    Thomas  Sapp,  et  al.,  y.  Commonwealth.. 2 

Defenses. 

Whateyer  one  may  lawfully  do  in  his  own  defense  another  may  law- 
fully do  for  him.    W.  T.  Smith  y.  Commonwealth 363 

Former  Jeopardy. 

Jury's  acquittal  of  accused  complete  bar  to  further  prosecution,  but 
accused  should  plead  former  acquittal  instead  of  moylng  for  his  discharge. 
Commonwealth  y.  Tom  Daniel 96 

When  yerdict  and  conyictlon  may  be  pleaded  in  bar  to  prosecution  under 
another  indictment  for  same  offense.    Robert  Roy  y.  Commonwealth.  .572 

Evidence. 

Defendant  In  criminal  cause  may,  through  attorney,  refer  to  eyldence  of 
prosecution  In  so  much  as  will  enable  Jury  to  understand  what  parts  are 
to  be  assailed  by  his  eyldence.    Matt  Scott  y.  Commonwealth 835 

Inability  or  failure  to  proye  all  of  conyersation  will  not  render  inad- 
missible part  remembered  and  detailed  by  witness.  Dayld  Adkins  y. 
Commonwealth    467 

When  prisoner's  confession  is  inadmissible  as  eyldence.  George  Moore 
V.    Commonwealth 719 
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CRIMINAL  LAW— Continued. 
Trial. 

Code  of  1877  regulates  trial  held  after  January  1,  1877,  althoagli  offense 
was  committed  before  that  time.    Robert  Shipp  v.  Commonwealth 4S3 

Fact  that  criminal  cause  is  set  for  trial  on  certain  day  by  defendant's 
consent  does  not  waive  his  right  to  ask  for  continuance.  Matt  Scott  t. 
Commonwealth    835 

Instructions. 

Court  erred  in  refusing  to  instruct  Jury  that  in  case  of  doubt  defendant 
should  be  convicted  of  lower  degree.    David  Adkins  v.  Commonwealth. 725 

Court  should  instruct  jury  on  law  of  self-defense  where  evidence  tends 
to  show  crime  committed  in  self-defense.  George  W.  Jones  v.  Common- 
wealth   444 

Court  should  instruct  Jury  to  find  for  defendant  where  only  evidence  is 
alleged  confession  made  to  accomplice.  C.  P.  Waddell  v.  Commoa- 
wealth    7J6 

Erroneous  instruction  on  insufficient  indictment.  Milton  Rutherford  t. 
Commonwealth    l& 

Erroneous  to  instruct  court  to  consider  facts  and  circumstanoee  per 
mitted  as  evidence  and  which  may  be  satisfactorily  proved.  John  D. 
O'Conner  v.  Commonwealth 113 

Propriety  of  instruction  where  second  indictment  takes  place  of  missing 
one  made  one  year  earlier.    Silas  Rogers  v.  Commonwealth S97 

Trial  court  in  criminal  case  should  withhold  instructions  relating  tc 
credibility  of  witnesses,  weight  of  evidence  and  rules  in  passing  upon 
either.     John  Stewart  v.  Commonwealth 7d3 

When  instruction  concerning  legal  effect  of  crime  committed  under 
sudden  heat  and  passion  may  be  refused.  Thomas  Shoomaker  v.  Com- 
monwealth     441 

Where  defendant,  who  was  excessive  drinker,  could  discriminate  be- 
tween right  and  wrong  when  he  committed  crime,  court  need  not  Instmc: 
Jury  on  subject  of  insanity.    George  W.  Jones  v.  Commonwealth 444 

Arrest  of  Judgment, 

Grounds  for  sustaining  motion  in  arrest  of  Judgment  Dock  Graves 
V.  Commonwealth 204 

Motion  in  arrest  of  Judgment  overruled  when  public  offense  charged  in 
indictment.    Thomas  Sapp,  et  al.,  v.  Conmionwealth 2 

Review. 

Inconsistency  of  recorded  instructions  with  law  of  case  is  cause  for 
reversal.    Thomas  Sapp,  et  al.,  v.  Commonwealth t 

Where  a  criminal  case  was  stricken  from  docket  and  no  final  judgment 
entered  in  trial  court,  no  appeal  can  be  taken.  Commonwealth  v.  Brovs 
and  Kennedy 239 
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CRIMINAL  LAW-<:;ontlnued. 

~W1iere  mere  ex  parte  affidavit  of  one  witness  charges  juror  with  miscon- 
€liA.ct,  refusal  to  grant  new  trial  not  erroneous.  W.  T.  Smith  v.  Common- 
^wealth    363 

T^There,  through  lack  of  sufficient  evidence,  indicted  person  is  discharged 
&x&d  permitted  to  testify,  he  is  acquitted  and  may  not  be  prosecuted 
further.  Thomas  and  Ben  Moore  y.  Commonwealth 110 

CURTESY. 
See  Husband  and  Wife. 

DAMAGES. 

See  Ejasements;  Injunction;  Judgment;  Libel  and  Slander;  Negligence; 
R&ilroads. 

Measure  of  damages  in  suit  to  recover  on  account  of  failure  to  deliver 
soods.    J.  T.  Bolinger  v.  Alter,  Winston  &  Co 301 

One  seeking  special  damages  must  plead  facts  showing  his  right  thereto. 
J.   T.  Bolinger  v.  Alter,  Winston  &  Co 301 

Petition  for  damages  need  not  make  itemized  statement  of  injuries. 
Gideon  D.  Chambers  v.  James  W.  Scale 536 

Proof  that  defendant's  statements  were  merely  a  repetition  of  plaintiffs 
-words  may  mitigate  damages  in  slander  suit.  Thomas  M.  Oliver  v. 
Thomas  W.  Ewing 82 

Where  vendor  breaks  contract  for  sale  of  goods,  vendee  may  set  off 
amount  of  difference  between  stipulated  price  and  real  value.  Boone 
County  National  Bank  v.  John  E.  Clements 205 

DEATH. 

Where  administrator  was  appointed  upon  showing  of  death  of  intestate, 
court  presumes  death  unless  satisfactory  proof  to  contrary  is  shown.  J.  S. 
Higdon,  et  al.,  v.  Garrett  Potter's  Adm'r 374 

DEEDS. 
See  Mortgages. 

After  deed  is  legally  lodged  for  record  all  persons  presumed  to  have 
notice  of  all  its  stipulations  affecting  title.  W.  G.  Eaker  v.  Amos  West, 
et   al 751 

Construction  of  words  used  in  conveyance.  Thomas  Blincoe,  et  al., 
V.  Lydia  Blincoe,  et  al 68 

Deed  absolute  on  face  may  be  shown  to  have  been  executed  as  mortgage 
to  secure  debt.    Wesley  Berry  v.  James  W.  Berry 598 

Deed  properly  recorded  is  prima  facie  evidence  of  acceptance  by  grantee 
Amanda  F.  Goggln,  Ez'x,  v.  Parthenia  E.  Hutchinson 866 

Effect  of  mistake  in  acreage  discovered  more  than  ten  years  afterward. 
Jesse  Leshagger,  et  al.,  v.  H.  L.  Bonta,  et  al 595 

Grantee  may  be  invested  with  title  where  deed  is  not  recorded,  and  de- 
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stractton  of  deed  by  coiuent  of  grftntor  and  ermatee  -win  aot  retavcK 
grantor  with  title.    J.  H.  Beasley  v.  H.  J.  HUdetnoid 9S 

Holder  of  boad  for  deed  has  perfect  canae  of  action  vkcm  pexaon  exe- 
cuting deed  and  receiving  money  is  not  holder  of  lecal  tide.  D.  W.  Phil- 
lips T.  W.  O.  Robards,  et  aL,  626. 

How  description  in  deed  will  be  constmed.  WUliafli  ClazUM*B  Adc^r. 
et  aL»  T.  Willfam  O.  Simpson's  Adm'r,  et  aL SK 

Parchaser  reoeiying  bond  for  deed  and  paying  for  land  is  hoc  haani 
to  accept  deed  unless  vendor's  wife  relinquishes  poCentiml  ri^t  to  dorer. 
D.  W.  PhilUps  T.  W.  O.  Robards,  et  al 62« 

Rights  of  party  who  purchases  property  to  hold  for  jndsment  debtor. 
Thomas  N.  Arnold  y.  Henry  Dressman 574 

Unrecorded  deed  void  as  to  wife,  whether  she  Joined  in  execntioB  or  ikk. 
William  Claxton's  Adm'r,  et  al.,  v.  William  G.  Simpson's  AdmY.  et  al..2^ 

Where  deed  provides  that  property  go  to  brothers  and  sisters  i! 
grantee  die  without  issue,  estate  is  not  reduced  to  mere  life  estate  witk 
remainder  over.  John  T.  BfacQowan,  et  al.,  v.  (Seorge  T.  Fry,  et  al M 

Where  grantee  sells  realty  conveyed  to  him  on  condition  it  go  t» 
brothers  and  sisters,  if  he  die  without  issue,  they  can  maintain  no  acdoa 
for  purchase  money.  John  T.  MaGowan,  et  al.,  v.  George  T.  Fry,  et  al..SOC 

DEPOSITIONS. 

Notice  to  non-resident's  attorney  of  time  and  place  of  taking  depositions 
Bulllces  even  when  attorney  is  non-resident  John  H.  Burchett  v.  R.  IL 
Biggs 22 

DEPUTY  MARSHALiS. 
See  Grand  Jury. 

DESCENT  AND  DISTRIBUTION. 

Construction  of  word  "heirs."    F.  J.  Erol's  Adm'r.  et  al.,  v.  Amelii  J. 

Erol 7» 

County  court  not  empowered  to  divest  heirs  of  title  to  land  and  give 

them  a  slave  instead.    Amanda  Thomasson,  et  al.,  v.  Woodward  Greer, 

et    al ; «« 

Creditors  have  neither  legal  nor  equitable  claims  upon  estates  or  boontj 

of  ancestors  of  their  debtors.  W.  L.  Moody  v.  James  W.  Chiles,  et  al..940 
Heir  inheriting  from  ancestor  may  be  sued  in  equity  by  creditor  for 

ancestor's  liability.   Charles  Duncan,  et  al.,  v.  M.  J.  Gaines SS 

DISTURBANCE  OF  PUBLIC  ASSEMBLAGE. 

To  charge  that  one  unlawfully  disturbed  Sunday  School  is  but  a  cos- 
elusion  of  law.     Commonwealth  v.  John  Lawson $2! 
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DIVORCE. 

Judgment  giving  wife  alimony  and  custody  of  minor  child  reversed 
^^rliere  evidence  shows  wife  to  have  been  sole  cause  of  estrangement. 
Jolin  D.  Orville  v.  Alcema  M.  Orvllle 562 

Rights  of  wife  suing  for  divorce  and  alimony  from  husband  with  cred- 
itors. John  Darch,  et  al.,  v.  Martha  J.  O'Neal,  et  al 549 

Where  wife  has  sufficient  property,  her  attorney  in  divorce  proceedings 
znust  look  to  her  for  pay.    Thomas  Bardsley  v.  Mary  Bardsley 265 

Wife  who  is  compelled  to  abandon  husband  and  live  elsewhere  may 
secure  divorce  in  court  having  Jurisdiction  where  she  resides.  David  H. 
Cowan  V.  Kate  S.  Cowan 807 

DOWER. 
See  Husband  and  Wife. 

Contents  of  pleading  of  grantee  desiring  to  be  subrogated  to  rights 
of  widow,  his  grantor.  Emily  J.  Kaufman,  et  al.,  v.  Jeremiah  Landers, 
et  al 479 

If  dower  allotted  was  not  equal  in  value  to  homestead  that  fact  should 
hAve  been  made  to  appear.  Malinda  Donaldson  v.  Alex.  Donaldson's 
Adm'r,   et   al 618 

Widow's  dower  right  cannot  be  defeated  by  assertion  that  husband's 
realty  was  held  in  trust  for  others,  where  no  record  shows  trust  nor 
^widow  had  knowledge  thereof.  Eliza  Pike,  et  al.,  v.  Sallie  A.  Pike, 
et   al 520 

Wife's  refusal  to  relinquish  dower  cannot  inure  to  husband's  benefit. 
Thomas  K.  Salter  v.  Martha  Salter,  et  al 89 

Wife's  right  to  dower  in  mortgaged  property  where  she  has  Joined  in 
mortgage  is  subject  to  mortgagee's  rights.  Mechanics'  Mutual  Savings 
Association  v.  G.  Qatti,  et  al 356 

EASEMENTS. 
See  Partition. 

Purchaser  with  knowledge  of  private  right  of  way  over  realty  may  not 
refuse  to  perform  contract  because  of  such  easement.  G.  W.  Burton  v. 
A.   L.   Shotwell 676 

Where  one  enjoys  easement  although  contract  to  convey  right  of  way 
was  broken,  he  is  entitled  to  only  nominal  damages.  C.  T.  Freeman  v. 
EMward  J.  Cooney,  et  al 657 

EJECTMENT. 
See  Homestead. 

Action  of  ejectment  should  not  go  to  equity  docket  where  defense 
pleaded  is  purely  legal.  W.  J.  Hatton  v.  Aquilla  Harman 394 

Ejectment  suit  is  legal  action,  and  not  one  in  chancery.  George  Nether- 
cutt,  et  al.,  V.  James  R.  Bates,  et  al 423 
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EJECTMENT— Continued. 

In  absence  of  evidence,  former  possession  of  plaintift  in  ejectment  is 
sufficient,  prima  facie,  to  authorize  recovery  against  intruder  on  tbac 
possession.    William  Bowling  v.  Benjamin  F.  Shepherd 343 

Introduction  of  documents  as  evidence  in  ejectment  suit.  M.  Van  B. 
Alexander,  et  al.,  v.  Augustus  Vandyke,  et  al 747 

Issuance  of  writ  of  possession  in  1871  on  judgment  in  ejectment  tea- 
dered  in  1853  does  not  alfect  persons  not  parties  to  ejectment,  whose 
adverse  possession  has  ripened  into  perfect  title.  Isham  Talbott's  Adm*! 
V.  Elizabeth  Dowd,  et  al.;  Same  v.  Adam  McKenzie;  Wharton  McKenzle 
V.  A.  J.  Dudley's  Adm'r,  et  al 139 

Judgment  in  ejectment  determines  nothing  but  plaintiff's  right  to  pos- 
session at  beginning  of  acti<m.  Isham  Talbott's  Adm'r  ▼.  EHizabeth  Dowd, 
et  al.;  Same  v.  Adam  McKenzie;  Wharton  McKenzle  ▼.  A.  J.  DodtoT^ 
Adm'r,  et  al 139 

One  having  color  of  title  cannot  be  ejected  by  plaintiff  without  title  who 
relies  upon  former  possession.  William  Bowling  ▼.  Benjamin  F.  Shep- 
herd     S43 

Owner,  by  employto,  who  damaged  house  before  service  of  writ  to  dis- 
possess is  liable  in  damages  for  trespass.  George  Gore,  et  aL,  t.  W.  F. 
Bates    ITl 

Where,  in  ejectment  suit,  former  possession  establishes  prima  fade 
right  of  recovery,  plaintiff  must  recover  unless  defendant  can  show  better 
title  in  himself  or  another.  William  Bowling  v.  Benjamin  F.  Shep- 
herd   343 

ELECTION  OF  REMEDIES. 

Injured  party  may  elect  remedies  where  contract  for  sale  of  chattds 
is  broken.  Boone  County  National  Bank  v.  John  E.  Clements 2^ 

ELECTIONS. 
See  Gaming. 

Legislature  may  adjudge  costs  against  loser  in  contested  election  and 
certified  statement  will  be  evidence  authorizing  court  to  render  judg- 
ment   H.  R.  Culbertson  v.  Allen  Pritchard 611 

EQUITY. 

See  Appeal;  Evidence;  Execution;  Fraudulent  Conveyances;  Judgment; 
Trial;  Trusts. 

Chancellor  not  authorized  to  increase  creditor's  daim  against  debtor. 
A.  Wellman,  et  al.,  v.  C.  Helton's  Adm'z 576 

Contents  of  petition  where  creditor  seeks  in  equity  to  enforce  col]e^ 
tion  of  debt    Lewis  Adkins  v.  Lewis  Meadows 134 

Court  of  equity  has  no  jurisdiction  to  enter  judgment  where  person  bis 
property  interest  not  denied  by  any  one.  Joshua  F.  Bell  v.  Thomas  E 
Bell    811 
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Courts  of  equity  have  Jurisdiction  over  some  boundary  disputes,  but 
not  all.    George  Nethercutt,  et  al.,  y.  James  R.  Bates,  et  al 423 

Creditor  with  Judgment  must  have  execution  and  return  of  no  property 
found  before  he  can  proceed  in  equity.  W.  B.  Hagan,  et  al.,  v.  Kentucky 
Mutual  Life  Insurance  Co.;  James  M.  Rice's  Adm'r  y.  Applegate,  Founder- 
ford   ft  Co 782 

Judgment  in  chancery  is  final  and  enforcible  from  beginning.  Reuben 
Gill  V.  Milton  Turner 880 

ESTOPPEL. 

See  Executors  and  Administrators;  Vendor  and  Purchaser;  Work  and 
Labor. 

Ck>rporation  as  much  bound  by  estoppel  as  individual.  Cumberland  ft 
Ohio  R.  Co.  Y.  Washington  County  Court,  et  al 668 

Corporation  which  used  borrowed  money  to  complete  turnpike  is 
estopped  from  showing  non-liability  to  repay  loan.  E.  R.  Chenault  y. 
J.  W.  Grigsby;  Same  y.  H.  Helm's  Trustee 268 

One  buying  possession  from  squatter  having  no  claim  of  title  is  not 
estopped  from  disputing  grantor's  title,  where  such  purchaser  bases  title 
upon  some  other  fact.  John  T.  Ratcliff  v.  Iron  Hill  Furnace  and  Mining 
Co 346 

EVIDENCE. 

See  Appeal;  Criminal  Law;  Ejectment;  Homestead;  Homicide;  New 
Trial;  Statute  of  Limitations;  Trial;  Witnesses;  Work  and  I^bor. 

Chancellor's  views  in  case  of  fraud  where  truth  of  charge  is  doubtful 
should  be  considered  important.  Alexander  Whaley  v.  John  D.  Free- 
land    392 

Courts  and  Jurors  may  use  personal  and  private  knowledge  in  estimating 
values.    Alfred  B.  Davis  v.  W.  O.  Watts 169 

Courts  will  not,  in  absence  of  averment,  presume  existence  of  special 
and  unusual  powers  in  ministerial  tribunals  or  officers.  R.  H.  Williams, 
et  al.,  v.  Owen  County  Court,  et  al 378 

Declaration  as  to  ownership  of  property  is  inadmissible  as  evidence  to 
prove  title  in  declarant  unless  In  actual  possession  at  time  made.  Hugh 
B.  Phillips,  et  al.,  v.  Samuel  Pipes,  et  al 906 

Statements  by  either  party  on  compromise  cannot  be  proved  against 
those  making  them  unless  compromise  is  effected.  William  McKee  v. 
Thomas  S.  McKee,  et  al 806 

Test  of  value  of  opinion  evidence  as  to  soundness  of  mind  of  testator. 
William  Whaley  v.  Wesley  Whaley,  et  al 434 

When  acquiescence  in  others'  statements  has  effect  of  implied  admis- 
sions.   M.  E.  Jett  V.  J.  W.  South,  et  al 812 
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KVIDI 


When  letter  comtltntes 
to  1M17.    James  J.  FVoat  t.  Cf  ■!«■  A  llij*^ 743 

When  parol  testimony  may  be  AetfiwBi  »  1— riiirifc  ar  ^^— p*^  tene 
of  valid  written  contiact.    B.  J.  rVMimia  t.  ianik  Yiiam  4«1 

Where  error  Is  not  dftgiiatfj  as  srosai  tar  aev  arxal,  Cosrt  of  Appals 
cannot  reylew  trial  court's  actjoa  rctezire  thtiuaL  laases  JE.  Farartt.  Sr-t 
V.  D.  M.  Jones^  AdmY 5lf 


See  Attachment;  ExemptiOB;  Jadlfcmia',  laanaid  aad  Tl  aiiiL  Sherifs 
and  Constables. 


Land  conveyed  by  owner  beHore  ji»Agmtmi  or  cxRstJaB,  wbere  sraatee 
Is  not  party,  will  not  be  biM  mpom  Liiiiyilim  to  aaiisCy  jadsaae&l.  N.  C. 
Morse  y.  James  M.  Barclay's  AdmY,  ec  mL Sd 

Non-liability  of  <rflloer  for  faHare  to  levy  cm  wrrratiam  sader  cotain 
circumstances.    H.  J.  Spradlin  t.  W.  M.  Fiim^'"  cc  aL 911 

One  claiming  to  own  property  levied  cm  wk«a  aened  as  propenj  of 
execution  defendant  has  bordem  of  proof  aad  n^x  to  open  and  dose. 
Barbara  Stone  y.  L.  B.  Hudson S57 

Plaintiff  with  no  return  of  nulla  boaa  caaast  caaae  into  eqait7  for 
Judgpment,  and  where  he  bad  execatxm  fcHy  ■■Tirtlfd,  he  cannot  have  u- 
other  before  former  return  la  act  aside.    S.  S.  Lindsay  t.  A.  J.  Fuqaa.  .82$ 

Sheriff  may  make  levy  on  or  before  Rtara  day.  Maiy  F.  Aloea  ▼.  Alrali 
Abbott    822 

Sheriff  may  not  make  levy  after  recnra  day.  tat  say  make  sale  there- 
after when  levy  was  made  before  soch  day.  Mazy  F.  Aloes  ▼.  AlTSh  Ab- 
bott    S22 

Sheriff  selling  more  at  debtor's  land  than  aeceasary  exceeds  authorltr, 
and  sale  passes  no  title.  H.  C  Ste^diens  t.  Xaiy  Jones,  et  al €»4 

To  make  out  title  to  land  sold  on  exierotion  both  judgment  and  exect 
tlon  must  be  exhibited.    W.  T.  Carlisle,  et  aU  t.  R.  IL  Carlisie.  et  al.  .IST 

Where  sherilTs  illegal  sale  is  set  aside,  bat  porchaser  pajrs  and  hae 
possession,  court  should  adjudge  that  Interest  on  money  should  be  Kt 
off  against  rent  from  date  of  aale.  H.  C  ^Ttfjihpni  t.  Mary  Jones,  et  al.  .(54 


BXECUTORS  AND  ADMINlSTaATOBS. 

See  Death;  Judgment 

Act  proTlding  that  no  Interest  be  alkrv^  anleas  obligation  proved  aad 
filed  against  estate  within  year  Is  TaHd.  Moaea  Gand^  et  aL,  ▼.  Jobs 
A.   Crowder's  Adm'r 310 

Administrator  who  has  aceonnced  to  estate  fOr  daim  owing  it  and  paid 
money  is  entitled  to  mmiey  when  dalm  is  aftcrvarda  paid.  Thomas  X 
Koland  t.  Robert  A.  Crow'a  AdmY 776 

Administrator  who  honestly  paid  out  more  tban  casli  reoelTed  is  entitled 
to  recoTer.  F.  B.  Webb  t.  Robert  H-  ChOds^  et  al S(S 
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Administrator  who  is  decedent's  creditor  not  allowed  commission  for 
collection  of  his  own  claim.     Mary   E.  Worsham   v.   S.   P.  Worsham's 

JLilm'T     37 

Administrator  who  is  guardian  of  minor  heir  and  distributes  money  to 
one  heir  knowing  him  Indebted  to  ward,  and  such  debt  is  lost,  is  liable  for 

negligence.    Thomas  H.  Hood's  G'd'n  y.  Thomas  H.  Hood 65 

Administrator  who  pays  claim  after  being  notified  that  decedent  paid 
it   is  not  entitled  to  credit  therefor.     Benjamin  Down's  Ez'r  v.   Sallle 

IkAlller,   et   al 53 

Court's  action  in  granting  letters  of  administration  to  two  estates  and 
requiring  but  one  bond  of  the  administrator  Is  irregular,  but  not  yold, 
and   bondsmen   are   bound.     J.    S.    Higdon,   et  al.,   v.   Garrett   Potter's 

Adm'r    374 

Duty  of  creditor  whose  debtor  died  soon  after  service  of  summons  and 
-whose  executor  brought  suit  to  settle  estate  and   procured   injunction 

against  creditors.    A.  M.  Vanarsdale  y.  J.  Tom  Vandyke's  Ex'r 601 

Failure  to  file  claim  against  insolvent  estate  after  bringing  suit,  taking 
judgment  and  issuing  execution   is  not  negligence.     Eastin  ft  Wilson 

▼.  Blerbowen  ft  Wilson 758 

Father's  land,  redeemed  from  tax  sale  by  son  as  his  own,  is  con- 
Bldered  an  advancement,  value  to  be  ascertained  at  date  of  gift,  less  re- 
demption costs.    James  Boyer  v.  John  Boyer,  et  al 255 

Individual  indebtedness  of  executor,  contracted  during  testator's  life- 
time, collected  as  other  debts.    John  H.  Herzog  v.  Wilson  Harper,  et  al .  681 
Interested  parties  not  justified  for  failure  to  examine  trustee's  report 
by  what  trustee  or  others  told  them.    David  K.  Best  v.  Daniel  Mcllvoy, 

Adm'r     , 302 

Petition  of  interested  parties  desiring  new  trial  to  settle  estate  must 
state   facts   constituting   grounds.     David   K.   Best   v.   Daniel    Mcllvoy, 

Adm'r   302 

Presumption  when  no  administration  is  had  for  five  years.  A.  D.  Wil- 
liams, et  al.,  V.  McMahon  ft  Mattingly 631 

Purchaser  from  administrator  who  is  ordered  to  sell  realty  cannot  re- 
fuse to  complete  purchase  because  of  Hens.    Ben  Metter  v.  Alex  McBride's 

.    Adm'x   484 

Remedy  of  devisees  sustained  through  executor's  default  Is  suit  on 

executor's  bond.    Virginia  Page  v.  Nancy  D.  Holman 234 

Sufllciency  of  answer  when  administrator  is  charged  with  misuse  of 

funds.    James  W.  English's  Adm'r  v.  John  D.  Cropper 428 

What  constitutes  diligence  in  moving  for  a  new  trial.     David  K.  Best 

V.  Daniel  Mcllvoy,  Adm'r 302 

Where  administrator  sues  to  settle  estate  and  personalty  appears  in- 
sufficient to  pay  debts,  realty  should  be  ordered  sold.    Ben  Metter  v.  Alex 

McBride's    Adm'x 484 

Where  an  objection  is  sustained  to  competency  of  witness  and  no  state- 
ment is  made  as  to  what  such  witness  would  prove,  Court  of  Appeals 

61 
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cannot  know  character  of  his  evidence.  David  Mitchell's  Adm'r  v.  J.  P. 
Cannon,  et  al 2M 

Where  appeal  bond  is  executed  to  administrator  appellant  is  estoppet 
to  question  administrator's  fiduciary  cliaracter.  C.  Pitman,  et  aL,  t. 
George  Watkin's  Adm'r 9i2 

Where  Joint  administrators  each  sign  bond  with  others  they  beeone 
sureties  and  one  who  resigns  or  is  discharged  is  still  liable.  Wood  M. 
Smith,  et  al.,  v.  Nancy  Shoeman 91$ 

Where  landlord,  after  notifying  administrator  of  lien  on  deceand 
tenant's  property,  buys  said  property,  he  pays  only  so  much  as  is  in  ex- 
cess of  lien,  where  it  is  not  shown  that  other  property  will  not  pay  fanenl 
expenses.    S.  H.  Robertson  v.  W.  P.  Hackney's  Adm'r 7M 

Where  no  rule  nor  order  of  court  is  necessary  before  administrator 
disposes  of  fund,  rights  of  parties  against  whom  rul^  was  lasued  aot 
prejudiced.     David  K.  Best  v.  Daniel  Mcllvoy,  Adm'r lOS 

Where  parent  knows  that  daughter's  servioea  are  rendered  with  ezpeeta- 
tion  of  pay  therefor  and  fails  to  notify  her  of  intention  not  to  pay, 
law  implies  promise  to  pay  reasonable  worth.  David  MltcheU's  Adm'r  t. 
J.  P.  Cannon,  et  al 2St 

Where  trustee  ccmveyed  in  fee  simple  instead  of  giving  life  estace, 
such  property  cannot  be  sold  to  pay  debts  of  person  to  whom,  it  was  coo- 
Teyed.    F.  E.  Richards,  et  al.,  v.  F.  E.  Richards'  Adm'r,  et  aL Sl€ 

EXEMPTION. 

See  Homestead. 

Property  which  may  not  be  exempted  when  debtor  has  not  suffidenej' 
of  provision  to  sustain  family  one  year.  Thomas  Russell  v.  Gideon  Marr. 
et  al 5S2 

FALSE  IMPRISONMENT. 

When  petition  for  false  imprisonment  is  bad.  Mary  Westerstora  t. 
B.  B.  Dunleavy,  et  al 535 

FENCES. 

Necessary  averments  in  petition  for  damages  done  by  trespassing  cattle. 
R.  F.  Mitcheson  v.  William  L.  Norse 6S3 

Owner  of  cattle  breaking  through  defective  partition  fence  is  liable 
for  damages  if  other  owner  has  maintained  his  portion  of  fence.  R.  F, 
Mitcheson  v.  William  L.  Norse ^ 

FIXTURES. 

Flouring  mill  and  machinery  go  with  land  when  sold,  if  not  reserred 
John  W.  Finnell  v.  O.  H.  Sage,  et  al 249 
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FORCIBLE  ENTRY  AND  DETAINER. 

Plaintiff's  recovery  of  realty  will  estop  defendant  from  denying  plain- 
tifts  right  to  rent  8.  Drabell  y.  James  Small,  et  al 200 

Verdict  and  judgment  for  restitution  bars  suit  for  acts  done  in  execution 
of  writ.  George  Gtore,  et  al.»  v.  W.  F.  Bates 171 

FORGERY. 

Accused  charged  with  forging  note  cannot  be  convicted  of  altering 
fori^ed  note.    Samuel  Snyder  v.  Commonwealth 29 

Indictment  failing  to  state  how  offense  was  committed  is  defective. 
Samuel  Snyder  v.  Commonwealth 29 

Indictment  for  fraud  insufficient  which  does  not  charge  that  defendant 
signed  another's  name.  Sam  Dors,  Jr.,  v.  Commonwealth 712 

Required  proof  in  forgery  prosecution.  Sam  Doss,  Jr.,  v.  Common- 
wealth  909 

FRANCHISES. 
See  Railroads. 

FRAUD. 

Burden  of  proving  fraud  is  on  one  making  charge.  Joshua  Woodhead 
V.  Charles  F.  Broscke 168 

Conveyance  to  attorney  may  be  set  aside  when  procured  by  fraud  from 
client   Sarah  Laws  v.  S.  A.  Wood,  et  al 213 

Innocent  purchaser,  without  notice  of  fraud  or  equity  of  party  seeking 
to  recover,  will  be  protected.  J.  E.  Downing  v.  Sarah  A.  Austin 629 

Mere  representation  of  value  of  article,  if  false,  does  not  amount  to 
fraud  in  law.  John  B.  Bowman  v.  William  Van  Pelt 884 

One  making  fraudulent  representations  is  guilty  of  fraud  and  cannot  es- 
cape liability  on  ground  that  other  party  might  have  learned  the  truth. 
John  B.  Bowman  v.  William  Van  Pelt 884 

One  not  party  to  Judgment  is  not  estopped  by  it  to  set  up  and  rely  on 
fraud  originally  infecting  note.  Mary  A.  McClelland  v.  L.  D.  Sweezy's 
Adm'r 611 

One  party  litigant  cannot  set  up  and  rely  on  alleged  fraud  against  party 
as  cause  of  action,  where  other  party  makes  no  complaint.  Sarah  D.  Pea- 
body  V.  George  Aldrldge 616 

Proofs  required  to  convict  one  of  obtaining  property  by  false  pretenses. 
Commonwealth  v.  George  Thompson,  et  al 932 

Rights  of  owner  decreed  in  equity  where  holder  of  sheriff's  certificate 
and  friend  fraudulently  combine  to  prevent  redemption.  S.  C.  Sajrres,  et 
al.,  V.  E.  F.  Green 897 

Sale  of  personalty  made  in  good  faith  or  to  defraud  creditors  places  title 
out  of  vendor.  George  Atkinson,  et  al.,  v.  W.  H.  Powers's  Trustee 882 

Sufficiency  of  answer  pleading  fraud.  Amos  D.  Turley,  et  al.,  v.  J.  J. 
Kelly  768 
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When  evidence  shows  that,  according  to  an  agreement,  defendant  sold 
goods  to  only  one  man,  conviction  for  selling  goods  as  pedler  cannot  be 
sustained.  Conmionwealth  v.  D.  A.  Goodman 237 

Where  fraud  is  accomplished  by  false  oral  statement  and  false  symbol, 
offender  may  be  indicted  and  punished  without  aid  of  statute.  Commoo- 
wealth  V.  Preston  Hall,  et  al IIC 

Where  judgment  was  rendered  on  fraudulent  note  and  appellant  was 
party  to  fraud,  he  cannot  set  up  fraud  to  resist  action  in  equity  to  satisfy 
judgment.  Mary  A.  McClelland  v.  L.  D.  Sweezy's  Adm'r 611 

Where  one  compromised  by  reason  of  fraudulent  repreaentatlons  and 
threats,  agreement  may  be  set  aside  and  money  recovered.  Jane  Holt  t. 
James  P.  Miller,  et  al 22^ 

Where  ordinary  prudence  could  not  detect  fraud.  Indictment  for  cheat- 
ing was  held  sufficient.  Commonwealth  v.  Preston  Hall,  et  al 116 

FRAUDULENT  CONVEYANCES. 

An  action  to  set  aside  fraudulent  conveyance  must  join  as  defendants 
heirs  and  personal  representatives,  or  allege  there  are  none.  James  Fearce, 
et  al.,  V.  J.  T.  Brown  ft  Bro 165 

Conveyance  made  by  father  as  agent  of  son  cannot  be  set  aside  by  fa- 
ther's creditors.  William  N.  G.  Barrow  v.  Henry  Elkins,  et  al 2*5 

Convejrance  made  to  defraud  creditors  may  be  set  aside  at  suit  of  judg- 
ment creditor  whose  execution  was  returned  nulla  bona.  James  A.  Haskell. 
Jr.,  et  al.,  v.  Jabez  E.  Wynne  ft  Co.,  et  al 251 

Creditor  must  obtain  judgment  and  return  of  nulla  bona,  or  show  that 
legal  process  would  be  InefPectual  before  he  can  proceed  In  equity  to  sa 
aside  fraudulent  conveyance  of  debtor.  J.  S.  Arnold's  G'd'n,  et  al.,  t.  E 
F.  Doty,  et  al S5T 

Deed  of  assignor  who  conveyed  all  his  property  for  all  creditors  but  who 
withheld  some  money  from  assignee  is  not  fraudulent  because  money  was 
withheld.  Buckner  ft  Terrill  v.  George  F.  Beatty,  et  al 592 

Fraud  vitiates  fraudulent  conveyances  as  to  all  creditors,  whether  prior 
or  subsequent.  James  A.  Haskell,  Jr.,  et  al.,  v.  Jabez  E.  Wynne  ft  Cc 
et   al 251 

Mortgage  to  prefer  creditor  will  be  declared  of  no  effect  Hickory  Red- 
ford  V.  Tolls,  Holton  ft  Co 255 

Requirements  for  maintaining  ah  action  In  equity  to  set  aside  a  fraudu- 
lent conveyance.  James  Pearce,  et  al.,  v.  J.  T.  Brown  ft  Bro 166 

Title  of  innocent  purchaser  of  realty  without  notice  of  grantor's  Intec- 
tion  to  prefer  creditor  cannot  be  questioned,  by  grantor's  creditors.  H. 
Jackman,  et  al.,  v.  R.  A.  Burton,  et  al 575 

What  grantee  must  show  when  he  helped  grantor  to  flee  from  justice 
after  conveying  to  defraud  creditors.  Harry  B.  Tully  v.  William  H.  Holises. 
et  al 63! 

When  court  may  not  decree  that  conveyance  be  set  aside  because  made 
to  defraud  creditors.  O.  P.  Wilson,  et  al.,  v.  Jacob  Jones,  et  al 553 
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When  husband's  conveyance  to  wife  will  be  set  aside  at  instance  of  his 
creditors.  G.  B.  C.  Morris,  et  al.,  y.  Preston  Bros 907 

Where  grantee  of  alleged  fraudulent  conveyance  is  sued  as  garnishee, 
petition  of  creditor  plaintiff  must  aver  facts  showing  indebtedness.  A.  W. 
Orief,  et  al.,  v.  McCracken  County 330 

Where  mortgagee  had  subsisting  debt  and  was  ignorant  of  fraud  of 
mortgagor  in  executing  mortgage,  he  is  protected  by  statute.  Barbara 
Stone  V.  L.  B.  Hudson 857 

Where  several  actions  to  set  aside  fraudulent  conveyance  are  combined 
into  one,  plaintiffs  are  entitled  to  judgments,  although  but  one  execution 
lias  been  issued  and  returned  nulla  bona.  James  A.  Haskell,  Jr.,  et  al., 
V.  Jabez  E.  Wynne  ft  Co.,  et  al 251 

GAMING. 

Betting  that  one  candidate  for  office  will  receive  more  votes  than  an- 
other is  offense  punishable  by  laws  of  commonwealth.  Henry  Stickrod 
r.  Commonwealth;  Commonwealth  v.  Henry  Stickrod 276 

Indictment  charging  one  with  betting  on  election  for  county  court  clerk 
is  not  good,  unless  election  or  defeat  of  named  person  is  averred.  Com- 
monwealth V.  H.  Cross 109 

Indictment  charging  that  certain  house  was  in  a  named  town  is  suffi- 
cient, for  court  will  take  Judicial  notice  of  county.  Commonwealth  v. 
Bemhard  Von  Bogeon 142 

Necessary  proof  where  one  is  charged  with  betting  on  election.  Mercer 
Talbott  V.  Commonwealth 824 

Party  aggrieved  may,  after  notice,  recover  from  stakeholder.  Henry  H. 
Blackstone  v.  Thomas  A.  McGill 642 

Where  defendant  and  another  are  charged  with  permitting  gambling  on 
premises  under  their  control,  and  proof  shows  premises  under  control  of 
defendant  alone,  there  can  be  no  conviction.  L.  Boden  v.  Common- 
wealth     534 

Where  one  is  indicted  for  permitting  faro-bank  to  be  set  up  on  prem- 
ises in  his  occupation  and  control,  he  cannot  be  convicted  where  evidence 
shows  property  rented  in  good  faith  to  another.  George  Luckett  v.  Com- 
monwealth     * 819 

GARNISHMENT. 

Garnishee  who  answers  that  he  owes  defendant  nothing  cannot  compro- 
mise with  defendant  by  paying  less  than  claim.  U.  T.  Merritt,  et  al.,  v. 
Phillip  Rarrick,  et  al 420 

Unless  proper  pleadings  are  filed  and  issue  tried  against  him,  no  legal 
Judgment  can  be  entered  against  garnishee.  U.  T.  Merritt,  et  al.,  v. 
PhiUip  Rarrick,  et  al 420 

Where  plaintiff  fails  to  litigate  question  as  to  whether  garnishee  is  in- 
debted to  defendant,  said  garnishee  denying  it,  plaintiff  is  not  entitled  to 
Judgment  against  garnishee.  U.  T.  Merritt,  et  al.,  v.  Phillip  Rarrick, 
et  al 420 
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GRAND  JURY. 

Deputy  marshal  has  same  power,  under  order  of  court,  that  marshal  has. 
Henry  Stickrod  ▼.  Commonwealth;  Commonwealth  y.  Henry  Stlckrod.  .27C 

Where  court  neglects  to  appoint  jury  commissioners.  Louisville  city 
court  marshal  may,  under  court's  direction,  legally  summon  grand  Jury. 
Henry  Stickrod  ▼.  Commonwealth;  Commonwealth  ▼.  Henry  Stickrod.. 276 

GUARANTY. 

When  maker  of  note  fttils  to  pay  at  maturity,  the  guarantor  may  be  sued 
upon  his  undertaking.  Blanton  Duncan,  et  al.,  y.  George  W.  Noitos 
ft  Co U 


GUARDIAN  AND  WARD. 


See  Insane  Persons. 


Guardian  and  surety  liable  when  ward's  money  is  inyested  for  speeala- 
tiye  purposes.  John  B.  Galbraith  y.  Miller,  Lyon  ft  Co .740 

Guardian  liable  for  loss  when  he  inyests  ward's  money  in  stocks  without 
chancellor's  advice.  John  Roscoe  ft  Wife  v.  A.  Ledford's  Adm'r,  et  aL; 
A.  H.  Miller's  G'd'n,  et  al.,  v.  A.  Ledford's  Adm'r,  et  al sa 

Guardian's  surety  not  to  take  ward's  property  to  indemnify  hlBisclf 
against  loss.  Ann  Westerfield,  et  al.,  v.  A.  M.  Yanarsdall SO 

Liability  of  purchaser  at  guardian's  sale  of  realty.  James  W.  Dilling^iaai, 
et  al.,  v.  R.  D.  Dillingham,  et  al 74 

Non-resident  guardian  of  non-resident  minor  may  be  authorized  to  act  as 
a  guardian  appointed  here.  S.  R.  Jones,  Adm'r,  v.  Samuel  Bell's  G'd'n.  .437 

Petition  attacking  correctness  of  report  and  account  filed  by  guaidlan 
and  ordered  recorded,  although  not  formally  approved,  must  specUr 
objections.   J.  B.  Williams,  et  al.,  v.  Stephen  Glasebrook 380 

Ratification  of  guardian's  contract  by  ward.  R  B.  Ralls,  et  al.,  v.  John 
J.  Crouch,  et  al 9W 

Recovery  by  ward  where  statutory  guardian  receives  wages  earned  by 
third  person.  Richard  Webb  v.  Isaac  N.  Kinchloe 414 

Surety  on  bond  of  guardian  who  sold  ward's  property  cannot  escape  lia- 
bility by  pleading  defects  in  record  under  which  property  was  sold.  H.  A 
f^rmsworth  v.  R  P.  Lanam 770 

Until  surety  sees  that  guardian  pays  ward's  money  into  court  or  invests 
in  other  property  his  liability  continues.  H.  A.  Famsworth  v.  E.  P. 
Lanam    770 

Ward  may  treat  guardian's  purchase  as  made  for  his  benefit,  regardless 
as  to  whether  it  was  for  fair  consideration  or  not.  Augustus  Jones,  et  aL, 
v.  Mary  B.  Dugan,  et  al 612 

Wards  have  no  preference  over  other  creditors  when  guardian  cob- 
verted  their  money  to  his  own  use.  Robert  Shanklin,  et  al.,  v.  R,  Har^ 
field,  et  al 4«S 

When  ward  ratifies  and  confirms  guardian's  report  after  filing  excep- 
tions. Richard  Webb  v.  Isaac  N.  Kinchloe 414 
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GUARDIAN  AND  WARD~<;ontlnued. 

Where  building  was  necessary  to  advantageous  renting  of  land,  guard- 
ian is  authorized  to  purchase  lumber  for  same.  Charlotte  M.  Hays,  O'd'n, 
V.  Thomas  ft  Scuvienar 35 

Where  money  for  unauthorised  sale  of  realty  is  paid  to  guardian  before 
^ward's  majority  as  per  contract,  purchaser  pays  money  at  peril.  E.  B. 
Ralls,  et  al.,  v.  John  J.  Crouch,  et  al 900 

Where  only  part  of  owners  are  made  parties  to  suit  resulting  in  Judg- 
ment for  sale  of  ward's  realty,  purchaser  not  guilty  of  contempt  of  court 
in  refusing  to  pay  all  purchase  money.  William  U  Grant  ▼.  Ellen  M. 
Qraham,  et  al 638 

HIGHWAYS. 

See  Turnpikes  and  Toll  Roads. 

Non-user  for  thirty  years  and  use  of  another  line  of  road  sufficient  to 
establish  fact  as  between  commonwealth  and  defendant.  G.  B.  Tingle  v. 
Commonwealth Ill 

Statutory  provisions  must  be  substantially  complied  with  before  private 
property  can  be  taken  for  public  use  without  owner's  consent.  Klllian  Ott 
T.  Thomas  Graves,  et  al 86 

HOMESTEAD. 
See  Husband  and  Wife. 

Husband  does  not  forfeit  homestead  by  surrendering  possession  in  obedi- 
ence to  erroneous  Judgment  afterward  reversed.  D.  W.  Phillips  v.  A.  K. 
Young,  et  al 624 

Husband,  not  wife,  may  assert  homestead  right  George  W.  Ward,  et  al., 
▼.  John  W.  Gault,  et  al 609 

Mortgagee -acquires  first  lien  on  homestead  which  was  unincumbered  at 
time  of  execution.   Ball  ft  Brough  v.  H.  C.  Turner,  et  al 679 

One  cannot  claim  homestead  in  another's  land,  and  Court  of  Appeals  will 
not  reverse  finding  of  lower  court  based  on  evidence.  M.  W.  Neal  v.  David 
Elms   769 

Owner  of  house  in  which  he  does  not  reside  may  not  claim  an  exemption 
.as  a  homestead.  G.  M.  Hayden  v.  A.  Craycroft,  et  al 697 

Owner  of  residence  not  occupying  It  for  three  years  may  not  hold  It 

as  homestead  by  moving  into  it  shortly  before  suit  by  creditor  who  became 

such  on  strength  of  such  property.    Welsh  ft  Knowles  v.  Alice  Jordan, 

•et  al 308 

Resident  in  house  on  wife's  land  may  not  claim  homestead  in  his  land 

without  residence,  as  against  creditors.   Joslah  Magruder,  et  al.,  v.  A.  G. 

, Sparks    643 

Sale  of  homestead  and  investment  of  money  in  other  property  not  ex- 
empt or  interest-bearing  securities  treated  as  voluntary  waiver  of  right. 
Rose  ft  Bro.  v.  William  Cookendolpher,  et  al 815 
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Temporary  absence  for  business  purposes,  where  homesteader  leares  fiir- 
niture  and  caretaker,  does  not  constitute  a  change  of  residence.  Mcllraiiie 
ft  Speigel  Y.  L.  P.  Stone,  et  al S90 

When  creditor  sues  to  sell  debtor's  land  and  he  fails  to  clainL  homestead, 
he  does  not  waive  right  to  sue  therefor.  Alfred  Stephens  t.  J.  J.  Car- 
nelison    811 

Where  pro  rata  distribution  of  debtor's  estate,  excepting-  homestead, 
fails  to  satisfy  all  debts,  then  homestead  may  be  sold  to  satisfy  those  whose 
debts  are  older  than  homestead  laws.  Robert  Shanklin,  et  aL,  v.  S. 
Harshfleld,  et  al m 

Where  wife  joins  in  deed  absolute  on  face,  which  is  really  mortgice, 
she  releases  dower,  but  homestead  is  not  waived.  Joseph  Ricketts  v. 
John  Rappatto 179 

Widow  not  entitled  to  homestead  in  addition  to  dower.  MaUnda  Dod- 
aldson  v.  Alex.  Donaldson's  Adm'r,  et  al., SIS 

Wife  may  not  demand  homestead  allotment  during  husband's  lifettme 
without  his  concurrence.  Margaret  Fishback,  et  al.,  t.  John  DDneaii, 
et  al 555 

Wife's  Joining  in  husband's  mortgage  to  release  dower  does  not  walTC 
homestead  exemption.   Mcllvaine  ft  Speigel  v.  L.  P.  Stone,  et  al 899 

HOMICIDE. 

See  Criminal  Law;  Indictment;  Instructions. 

Elements, 

One  who  unlawfully  stabs  adversary  in  sudden  heat  and  passion  is 
guilty  of  manslaughter  if  adversary  dies  as  result  of  stabbing.  H.  D.  Bow- 
man  v.  Commonwealth 924 

Sufficiency  of  indictment.  Commonwealth  v.  Jonathan  Crumpton  S14: 
John   Stewart  v.   Commonwealth 793 

When  malice  may  be  implied  in  homicide  case.  W.  B.  Wright  v.  Com- 
monwealth     9^ 

Defenses. 

One  may  lawfully  do  in  defense  of  another  what  he  may  lawfully  do  for 
himself.   James  B.  Robinson  v.  Commonwealth 935 

Where  deceased  attacked  defendant  after  being  ordered  to  leave  pms* 
ises,  and  defendant  used  force  he  thought  necessary  to  defend  himself  asd 
thereby  killed  deceased,  it  is  self-defense.  John  S.  Moore  v.  OommoB- 
wealth    7SS 

Evidence, 

Dying  declaration  admissible  only  when  made  under  sense  of  impending 
dissolution.   Willis  Proctor  v.  Commonwealth 473 
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Facts  necessary  to  show  guilt  of  accused  must  be  proved  beyond  reason- 
able doubt,  but  not  facts  tending  to  excuse  murder  or  mitigate  the  offense. 
Joseph  Roberts  v.  Commonwealth 198 

Indictment  for  carrying  deadly  weapon  concealed  must  be  proved  by  rec- 
ord if  admissible  at  all  as  evidence  against  one  accused  of  murder.  Rob- 
ert Shipp  V.  Commonwealth 463 

Witnesses  in  identifying  objects  or  persons  may  express  beliefs  or  give 
opinions,  or  deduce  inferences  from  facts  within  personal  knowledge. 
Richard  Shuck  v.  Commonwealth 440 

Instructions. 

Brroneous  instruction  concerning  reduction  of  offense  from  murder  to 
manslaughter.  James  B.  Robinson  v.  Commonwealth 926 

If  any  evidence  points  toward  manslaughter  rather  than  murder,  ac- 
cused has  right  to  have  Jury  instructed  as  to  law  of  manslaughter.  David 
Adkins  v.  Commonwealth .467 

Instruction  in  murder  case  where  accused  says  he  killed  deceased  in  or- 
der to  defend  brother.  Wade  Soper  v.  Commonwealth 106 

Instruction  intimating  to  jury  that  one  may  not  legally  take  life  to  save 
stranger's  life  or  protect  him  Is  erroneous.  Joseph  Roberts  v.  Common- 
wealth   198 

Instruction  to  jury  where  self-defense  is  asserted.  David  Atkins  v. 
Commonwealth    725 

Propriety  of  qualifying  instruction  on  self-defense  when  accused  invited 
deceased  to  settle  difficulty  with  pistols.  James  P.  Whittaker  v.  Conmion- 
wealth  529 

Where  express  malice  is  not  proved,  and  evidence  shows  that  killing  oc- 
curred during  fierce  quarrel,  accused  entitled  to  instruction  leaving  ques- 
tion of  malice  to  jury.  W.  B.  Wright  v.  Commonwealth 929 

HUSBAND  AND  WIFE. 
See  Attorney  and  Client;  Homestead;  New  Trial;  Trusts. 

Chancellor  powerless  to  divest  husband  of  title  after  exercising  marital 
rights.  John  Brownfield,  et  al.,  v.  Lewis  Cookby,  et  al 658 

Children  of  widow  cannot  defeat  title  to  property  which  will  authorize 
her  to  sell  and  reinvest  proceeds  thereof.  John  E.  Anderson  v.  J.  J. 
Miller    289 

Husband  may  have  curtesy  in  wife's  estate  where  conveyance  was  made 
to  trustee  on  separation  unless  such  right  is  released  by  instrument.  Will- 
lam  Green  v.  Joseph  Meyers,  et  al 354 

Husband  receiving  estate  by  marriage  must  pay  wife's  debts  existing  at 
time  of  marriage.  John  M.  Bell  v.  Elizabeth  Rogers,  et  al 292 

Where  antenuptial  contract  provides  that  woman's  store  shall  remain 
her  property  after  marriage,  her  earnings  can  be  subjected  to  husband's 
debts  and  her  equity  extends  only  to  value  of  stock  at  time  of  contract. 
J.  M.  Trigg  V.  Hugh  Bemls,  et  al.;  W.  L.  Weller  ft  Son  v.  Same 492 

62 
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HUSBAND  AND  WIPE— Continued. 

Where  husband  buys  land  while  wife's  money  is  still  in  hands  of  id- 
ministrator  and  he  agrees  to  pay  for  it  with  her  money  and  make  con- 
veyance to  her,  her  equity  is  superior  to  that  of  husband's  creditofE. 
George  F.  Kimberlin,  et  al.,  ▼.  Bernetta  Kimberlin S(4 

Where  husband  executed  lease  as  device  to  defeat  right  of  wife's  heirs 
to  possession,  such  lease  is  void  because  fraudulent.  James  H.  Dednuu. 
et  al.,  V.  G.  W.  Priest,  et  al 8*3 

Where  mistake  was  made  in  conveyance  of  real  estate,  court  of  equity 
may  reform  deed.  David  H.  Cowan  v.  Kate  S.  Cowan £97 

Where  will  does  not  indicate  that  indebtedness  of  husband  be  charged 
to  wife,  daughter  of  testator,  same  cannot  be  charged  to  wife  as  advasoe- 
ment  James  H.  Tucker,  et  al.,  v.  John  Amitt,  et  al.;  James  H.  Tucker's 
Adm'r,  et  al.,  v.  James  H.  Tucker,  et  al 43S 

Disabilities  of  Coverture. 

Fact  that  wife's  name  appeared  under  that  of  husband  on  note  does  not 
establish  her  claim  of  being  only  surety  and  she  is  liable  for  necessaries 
charged  against  her.  Michael  Monahan,  et  al.,  v.  F.  Altenburg's  EIx'x. .  .339 

Lien  for  balance  of  purchase  money  may  be  enforced  against  married 
woman's  property,  but  claim  may  not  be  enforced  against  her  peraonaltj. 
Amanda  F.  Goggin,  Ex'x,  v.  Parthenia  E.  Hutchinson SSS 

Married  woman  may  make  conveyance  whether  founded  on  valuable  eofo- 
sideration  or  not.  Mary  M.  and  A.  B.  Cox  v.  W.  H.  Chelf 642 

Married  woman  not  relieved  against  executed  contract  on  sole  ground  of 
coverture.  Michael  Fritz's  Adm'r  v.  Sarah  J.  Cofer 663 

Married  woman  receiving  title  to  realty  bound  so  far  as  to  entitle 
grantor  to  retain  purchase  money  paid  him  by  or  for  her  and  to  subject 
property  to  payment  of  balance  thereof.  Amanda  F.  Goggin,  £xX  ▼• 
Parthenia  E.  Hutchinson SK 

Married  woman's  contract  to  buy  land  is  void  and  court  will  permit  her 
to  recover  what  she  has  expended  thereon.  R.  M.  Robinson's  Trustee  t. 
M.  P.  Robinson 7S8 

Note  of  feme  covert  is  void,  but  she  cannot  claim  property  and  withhold 
payment.  Laura  A.  Malone,  et  al.,  v.  Richard  W.  Roy's  Adm'r 537 

Profits  of  wife  undertaking  to  trade  as  feme  sole  under  antenuptial 
contract  subject  to  claims  of  husband's  creditors.  J.  M.  Trigg  v.  Hugli 
Bemis,  et  al.;  W.  L.  Weller  &  Son  v.  Same 492 

Rule  that  infant  cannot  reclaim  property  without  returning  money  for 
which  it  was  sold  not  applicable  to  married  woman.  John  B.  Owsley,  et 
al.,  V.  Laura  B.  Montgomery,  et  al 913 

When  articles  bought  by  married  woman  are  deemed  necessaries  within 
meaning  of  statute.  H.  S.  Percival  ft  Co.  v.  E.  V.  Grant 197 

When  husband,  before  reducing  wife's  choses  to  possession,  promises  to 
invest  proceeds  in  her  name,  he  receives  such  proceeds  in  trust.  George 
F.  Kimberlin,  et  al.,  v.  Bernetta  Kimberlin 864 

When  wife's  general  estate  is  not  liable  for  necessaries.  M.  Chiles,  et 
al.,  V.  D.  H.  Ready's  Adm'r,  et  al 51 
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Widow  may  testify  to  facts  not  appearing  to  come  to  her  by  reason  of 
confidential  relations  with  late  husband.  William  Cundift  v.  J.  B.  Cun- 
dllTs  Adm'r 97 

Wife's  promise  to  apply  proceeds  of  life  insurance  to  payment  of  hus- 
band's debt  is  without  consideration.  B.  Minter's  Adm'r,  v.  A.  Englehard, 
et  al 746 

Tran8€iction8  Between  Husband  and  Wife  and  Third  Persons, 

Claim  of  wife  whose  husband  put  land  purchased  with  her  money  in  his 
name  superior  to  that  of  husband's  creditors.  Ragan,  Dickey  ft  Ragan, 
et  al.,  V.  W.  G.  Higgins,  et  al 25 

Conveyance  to  husband  and  wife,  not  made  to  defraud  creditors,  invests 
wife  with  half  interest  in  property,  subject  to  any  vendor's  lien  for  pur- 
chase money.  Kate  Chrlstofer  v.  C.  S.  Searcy,  et  al 84 

Creditors  may  subject  realty  conveyed  by  husband  to  wife  for  no  other 
consideration  than  love  and  affection.  Mary  Hall  Stewart  v.  W.  L.  W. 
Troutman's  Adm'r   590 

Creditors'  rights  unaffected  where  wife  pays  off  with  her  money  lien 
note  against  husband  and  keeps  note  against  him.  S.  S.  Miner  ft  Co.  v. 
Margaret  O'Sullivan 180 

Disposition  of  property  acquired  by  wife  when  husband  does  or  does  not 
exercise  marital  right.  James  Woodward,  et  al.  v.  Elizabeth  Middleton.546 

Husband  and  wife  must  join  to  convey  realty.  Geo.  H.  Vessels,  et  al., 
T.  A.  Druz's  Adm'r,  et  al 755 

Husband,  on  obtaining  divorce,  not  entitled  to  have  restored  to  him  land 
he  conveyed  to  wife  in  consideration  of  one  dollar  and  love  and  affection. 
Wesley  Whaley,  et  al.,  v.  A.  R.  Taylor,  et  al 742 

Husband  required  to  pay  wife  money  during  pendency  of  divorce  suit 
cannot  recoup  such  with  money  paid  to  her  for  dower  when  his  land  is 
sold  at  creditor's  suit.  Thomas  K.  Salter  v.  Martha  Salter,  et  al 89 

If  wife  refuses  to  take  conveyance  of  property  redeemed  by  attorney 
pursuant  to  agreement  with  husband,  the  husband  may  do  so  by  repaying 
redemption  money.  Johana  O'Sullivan,  et  al.,  v.  William  Heffman's  Adm'r, 
et  al 284 

Rights  of  wife  who  has  released  dower  in  consideration  of  other  realty 
being  conveyed  to  her.  Amanda  S.  Spencer  v.  M.  L.  Spencer 825 

Under  certain  circumstances,  silence  may  not  be  construed  as  consent  to 
gift  made  by  dying  person.  John  M.  Bell  v.  Elizabeth  Rogers,  et  al 292 

Under  statute  of  1856  voluntary  conveyance  by  husband  to  wife  without 
consideration  is  void  as  to  his  then  existing  liabilities.  Charles  Duncan, 
et  al.,  V.  M.  J.  Gaines 839 

Where  husband  and  wife  join  in  mortgage,  wife  is  deprived  of  dower  and 
homestead  interest.  Sandford  Cutsinger  v.  John  L.  Norrls 568 

Where  written  contract,  during  pendency  of  divorce  suit,  gives  wife  cer- 
tain personalty,  such  contract  is  evidence  to  prove  title.  Hattie  E.  Burns 
V.  S.  P.  Roberts 379 
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Wife  cannot  assert  claim  as  against  husband's  creditora  who  became 
such  on  strength  of  his  ownership  in  property  without  knowing  that  she 
had  furnished  part  of  purchase  money.  Lydia  B.  Jones  y.  John  M.  Jones's 
Trustee  707 

Wife  cannot  recover  price  husband  agreed  to  give  her  for  leaving  him 
where  there  was  no  cause  for  separation.  Peggy  J.  Jones  ▼.  Jo.  Jones's 
Adm'r    tt7 

Wife  may  give  property  to  mother  with  husband's  consent.  Jirim  H. 
Bell  V.  Elizabeth  Rogers,  et  al 292 

Wife  signing  note  already  signed  by  husband  is  presumed  to  sign  as 
surety.  H.  S.  Percival  v.  B.  V.  Grant  &  Co 197 

Beparate  Estate. 

Husband  and  wife's  Joinder  in  realty  conveyance  conveys  her  intereit 
therein.   Susan  Anderson  v.  M.  H.  OiU,  et  al 871 

Husband  may  waive  marital  right  and  agree  with  wife  that  her  choses 
in  action,  when  reduced  to  possession,  shall  be  held  for  her  separate  usa 
Josephine  Mitchell  v.  Sam  B.  Hill,  et  al iH 

Rights  of  wife  where  her  farm  was  charged  with  an  annual  payment  of 
rent  Mary  C.  Herrick  v.  J.  F.  Herrick,  et  al 713 

To  create  separate  estate  in  wife  so  as  to  permit  her  to  carry  on  trade 
or  use  profits  in  own  right  act  of  1866  must  be  followed.  John  M.  Robin- 
son, et  al..  V.  Thomas  Winn 542 

Where  wife  has  separate  estate,  husband  will  inherit  unleas  barred  bj 
antenuptial  contract  William  Brightwell  v.  Mary  Brightwell's  Adm'r, 
et  al 633 

IMPROVEMENTS. 

Unless  innocent  purchaser  is  party  to  suit  he  is  not  affected  by  judg- 
ment affecting  ownership.  S.  P.  Frank,  Jr.,  v.  Wm.  King 263 

INDICTMENT. 
See  Criminal  Law;  Forgery;  Homicide;  Robbery;  Weapons. 

Failure  to  indorse  witnesses'  names  on  indictment  is  not  sufDcient 
ground  for  dismissing  charge.  B.  Doty,  et  aL,  v.  Commonwealth 539 

Indictment  must  state  acts  constituting  offense  and  not  mere  omclQ- 
sions  of  the  pleader.  Leander  Downes,  et  al.,  v.  Commonwealth 11! 

Indictment  not  indorsed  "a  true  bill"  and  signed  by  foreman  of  grand 
Jury  should  be  quashed  or  dismissed.  Commonwealth  v.  Mary  McOatre.23S 

Indictment,  to  be  sufficient,  must  aver  acts  constituting  offense  in  ordi- 
nary and  concise  language.   David  Beal  v.  Commonwealth 533 

Insufficiency  of  indictment  charging  two  separate  and  distinct  otteao»^ 
Milton  Rutherford  v.  Commonwealth 1«3 
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INDICTMENT— Continued. 

Misjoinder  in  indictment  ground  for  demurrer,  but  commonwealth's  at- 
torney may  elect  cause  to  be  prosecuted.  Commonwealth  y.  Alfred 
Goins  108 

Only  such  offenses  as  may  be  Joined  should  be  included  in  a  single  in- 
dictment. Commonwealth  v.  Z.  W.  Griffon,  et  al 240 

Sufficiency  of  indictment  charging  one  with  wilfully  injuring  property  of 
another.   Commonwealth  v.  Mary  Compton 283 

To  be  sufficient,  an  indictment  must  state  offense  with  reasonable  cer- 
tainty and  distinctness.  Commonwealth  v.  Z.  W.  Griffon,  et  al 240 

When  person  or  thing  required  to  be  mentioned  in  indictment  is  de- 
scribed with  circumstances  of  more  particularity  than  required,  circum- 
stances must  be  proved.  Mercer  Talbott  y.  Commonweltlth 824 

INFANTS. 

See  Husband  and  Wife;  Process. 

Answer  of  guardian  ad  litem  not  appearance  of  infant  in  absence  of 
service  of  process.  W.  J.  Applegate,  et  al.,  y.  Thomas  Cook 31 

Infants  reaching  majority  may  elect  whether  they  will  be  bound  by  il- 
legal action  during  minority  or  repudiate  same.  Amanda  Thonvasson,  et 
al.,  y.  Woodward  Greer,  et  al 666 

Sale  proceedings  and  judgment  ineffectual  where  no  process  was  served 
on  infant  owners.  W.  J.  Applegate,  et  al.,  v.  Thomas  Cook 31 

Vendor  has  right  to  enforce  lien  for  unpaid  consideration  stated  in  deed, 
although  vendee  was  infant  who  did  not  plead  infancy  as  ground  for  re- 
scission. Thomas  Doyle,  et  al.,  v.  Samuel  Barnes 742 

When  judgment  ordering  sale  of  infants'  realty  may  be  legally  entered. 
Bllza  Cochran,  et  al.,  v.  Robert  Triplett's  Ex'rs 280 

INJUNCTION. 

See  Ebcecutors  and  Administrators;  Judgment. 

Damages  plaintiff  in  suit  on  injunction  bond  may  recover.  James  Walker, 
Jr.,  v.  James  Walker,  Sr 721 

Quarterly  court,  not  circuit  court,  may  enjoin  execution  on  judgment 
rendered  in  quarterly  court.  C.  C.  Sharp  v.  M.  A.  Clark 372 

Where  defendant  wrongfully  procured  injunction  enjoining  further  pro- 
ceedings and  injunction  is  dissolved,  he  cannot  escape  liability  for  dam- 
ages by  showing  injunction  illegal.  John  R.  Proctor,  et  al.,  v.  Thomas 
M.  Dickey,  et  al 566 

INSANE  PERSONS. 

Lunatic's  contract,  unless  fraudulent,  upheld  when  it  results  to  his  bene- 
fit. David  Bannings,  et  al.,  v.  Susan  E.  Hays,  et  al 265 

liunatic's  guardian  appointed  in  foreign  state  has  no  power  to  lease  luna- 
tic's land  in  this  state.  David  L.  Graves  v.  Thomas  Lightfoot,  et  al 868 
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INSTRUCTIONS. 

See  Criminal  Law;  Homicide;  Intoxicating  Liquors;  New  Trial;  TriaL 

Instruction  erroneous  which  allows  jury  to  consider  point  not  raised  by 
petition.  M.  Van  B.  Alexander,  et  aL,  y.  Augustus  Vandyke,  et  al 747 

INSURANCE. 

Burden  is  on  insurance  company  to  prove  falsity  of  representations  al- 
leged to  have  been  made  by  insured.  St.  Louis  Life  Insurance  Co.  ▼. 
Martha  King 156 

Holder  of  life  insurance  policy,  on  becoming  afflicted  with  delirium  tre- 
mens, forfeits  policy,  ^tna  Life  Insurance  Co.  v.  Jennie  L.  SuUiTan 43 

Mere  conversations  with  agent  where  there  was  no  application  and  no 
authority  to  make  oral  contract  will  not  bind  company  to  issue  pcriicr* 
Continental  Insurance  Co.  v.  David  Jenkins 147 

Mere  creditor  is  entitled  to  judgment  on  his  debt  from  life  insurac^ 
company  and  to  have  company  property  sold  to  pay  it.  W.  B.  Hagan,  et  iL, 
V.  Kentucky  Mutual  Life  Insurance  Co.;  James  M.  Rice's  Adm'r,  v.  Apple- 
gate,  Ponnderford  ft  Co 7S 

When  oral  contracts  for  insurance  may  be  enforced.  Continental  In- 
surance Co.  V.  David  Jenkins 147 

INTEStEST. 
See  Bills  and  Notes. 

If  interest,  legal  in  Kentucky,  is  usurious  in  place  of  contract,  that  fact 
must  be  set  up  as  defense  in  suit.  T.  J.  Bennett,  et  al.,  v.  Thomas  P. 
Brown,  et  al 152 

Replevin  bond  may  be  taken  drawing  same  interest  as  judgment  r^le?- 
ied.   H.  S.  Goar,  et  al.^  v.  Louisville  Bank  Co 114 

INTOXICATING  LIQUORS. 

County  courts  not  authorized  by  act  of  1866  to  grant  coffee  house  li- 
censes. Jabez  Millershipp  v.  Commonwealth SIS 

Court's  refusal  to  permit  reading  of  physician's  prescription  in  evidence 
does  not  prejudice  defendant  charged  with  illegal  sale  of  liquor.  Jacob 
S.  Burton  v.  Commonwealth 257 

Indictment  for  unlawful  sale  of  liquor  need  not  aver  paternity  of  child. 
William  Ran  v.  Commonwealth JO 

Instruction  in  case  where  defendant  was  charged  with  allowing  peraoas 
to  drink  and  tipple  in  tavern-house.  B.  Dody,  et  al.,  v.  Commonwealth.  .539 

License  to  keep  coffee  house,  issued  by  town,  no  protection  in  state's 
prosecution  for  unlawful  liquor  sales.  Alonzo  Salmon,  et  al.,  v.  Common- 
wealth   ^ 

Person  acquitted  of  charge  of  keeping  tippling  house  may  be  foa&d 
gniilty  of  inferior  offense,  but  cannot  be  convicted  for  more  than  one  in- 
ferior ofPense.   George  Jackson  v.  Commonwealth 115 
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INTOXICATING  LIQUORS— Continued. 

Privilege  of  selling  intoxicating  liquor  not  implied  in  tavern  license. 
W.  H.  Gill  V.  S.  S.  King 873 

Right  to  sell  spirituous  liquors  cannot  be  implied,  but  must  be  expressly 
provided.  Alonzo  Salmon,  et  al.,  v.  Commonwealth 385 

When  any  portion  of  consideration  of  note  was  intoxicating  liquors  sold 
at  tavern  house  of  one  not  licensed  to  sell  liquors,  such  note  is  void.  W. 
H.  Gill  V.  S.  S.  King 873 

JUDGMENT. 
See  Counties;  Equity;  Garnishment;  Judicial  Sales;  Process;  Replevin. 

Averments  in  petition  on  judgment  Mary  A.  McClelland  v.  L.  D. 
Sweezy's  Adm'r ', 611 

Before  applying  to  court  of  equity  for  relief  one  must  have  execution 
issued  and  a  return  of  no  property  found.  A.  C.  Perry  v.  W.  B.  Will- 
iams     767 

By  not  objecting,  a  party  may  waive  production  of  evidence  of  Judgment, 
and  consent  that  its  existence  be  proved  by  secondary  evidence.  Duncan, 
Trustee,  v.  George  E.  Moody ^ 267 

Commonwealth's  attorney  has  no  authority  to  submit  to  arbitration  what 
had  been  determined  by  valid  Judgment  unappealed  from.  Commonwealth 
▼.  C.  M.  Humston 525 

Former  decree  in  equity  between  same  parties  and  on  same  subject  con- 
stitutes good  defense  for  either  party.  Adrain  Weatherly,  et  al.,  v.  James 
Crooks,  et  al. 192 

If  answer  presents  no  defense  and  plaintiff  proves  cause,  he  is  entitled 
to  Judgment  notwithstanding  verdict  is  against  him.  Asa  Bellew  v.  Ga- 
briel P.  Angling 349 

If  one  creditor  was  not  entered  in  Judgment,  such  clerical  misprision 
might  be  corrected  on  motion  in  court  below.  A.  M.  Brown,  et  al.,  v. 
John  B.  HiUson 581 

Judgment  against  administrator  or  estate  of  decedent.  Leo  Thompson's 
Adm'r,  v.  W.  Bartley's  Adm'r 791 

Judgment  by  court  of  competent  Jurisdiction  final  to  matters  incident 
to  cause  which  might  have  been  put  in  issue,  as  well  as  all  matters  deter- 
mined by  it.  Adrain  Weatherly,  et  al.,  v.  James  Crooks,  et  al 192 

Judgment  entered  by  court  having  Jurisdiction  of  parties  and  matters  is 
conclusive.  A.  M.  Brown,  et  al.,  v.  John  B.  HiUson 581 

Judgment  neither  void,  set  aside  nor  appealed  from  is  binding  on  all 
parties  and  those  claiming  under  or  through  them.  Boone  County  Court 
V.  H.  P.  Snyder,  et  al 918 

Judgment  not  rendered  against  party  at  instance  of  adversary  by  agree- 
ment, unless  party  is  in  court  consenting.  George  T.  Allen  v.  Silas  A. 
Clift  652 

Judicial  sale  attacked  only  by  appeal,  although  land  could  not  be  identi- 
fied without  loose  papers  in  record.  W.  D.  Miller  v.  T.  F.  Marshall 593 
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JUDGMENT— OonUnued. 

Liability  of  execution  debtor  after  dissolution  of  injunction  interpoeed 
to  prevent  sale  on  Judgment.  John  J.  Carder  y.  D.  R.  Murray,  et  al 634 

One  cannot  split  up  cause  of  action  for  damages  and  first  judgment  ii 
bar  to  second  suit.   Solomon  Mercer,  et  al.,  v.  Hubbard  Conklin 709 

One  who  bids  in  realty  may  be  enjoined  from  cutting  and  removing  tiia- 
ber  on  land  before  sale  is  confirmed.  Reuben  Gill  y.  Milton  Tanner S(l 

Only  parties  to  action  are  bound  by  Judgment  William  L.  Grant  y.  El- 
len M.  Graham,  et  al 6SS 

Petition  seeking  to  recover  on  foreign  Judgment  is  fatally  defective  ua- 
less  it  avers  that  court  entering  Judgment  had  proper  Juriadiction.  Jam^ 
Polly,  et  al.,  v.  W.  M.  Smith,  et  al 766 

Plaintiff's  duty  to  file  copies  of  Judgments,  executions  and  returns  where 
basis  of  action.  William  Mitchell,  et  al.,  v.  H.  R.  0.  Greenwade,  et  aL.  .CM 

Unless  it  is  averred  that  defendant  made  written  agreement  to  pay  tea 
per  cent,  interest.  Judgment  therefor  cannot  be  legally  rendered.  J.  H. 
Taylor  v.  L.  Guteman 184 

Valid  Judgment  not  rendered  against  one  not  before  court  as  result  of 
process  served,  or  voluntary  appearance.  Charles  Graham  v.  H.  C 
Sheets    701 

When  land  cannot  be  identified.  Judgment  ordering  sale  should  be  set 
aside.  H.  P.  Bottom  v.  Harry  Bonta,  Bx*r,  et  al €19 

Where  court  adjourned  after  ascertaining  persons  liable  to  taxation,  ft 
lost  all  power  to  revise  or  correct  Judgment.  Boone  County  Court  v.  H. 
F.   Snyder,   et  al 918 

Where  Court  of  Appeals  affirms  Judgment  and  order  of  chancellor  in 
equity,  the  matter  is  finally  adjudicated  and  court's  authority  may  not  be 
questioned.  John  L.  Biate  v.  Robert  L.  Bate,  et  al 383 

Where  trial  court  did  not  decide  against  party  pleading  set-off  on  ground 
of  bad  pleading,  plea  of  former  adjudication  Is  properly  sustained.  James 
Turley  v.  Peter  Couchman's  Adm'r,  et  al.;  Same  v.  Richard  R^d,  et  al..3dl 

JUDICIAL  SALES. 
See  Injunction. 

Application  of  payments  where  sum  derived  from  sale  is  not  sufiicieBt 
to  pay  all  claims.  Bank  of  Louisville  v.  William  Atwood's  Adm'r 122 

Bonds  taken  for  purchase  money  have  force  of  Judgments,  but  are  Judg- 
ments in  personam  against  obligors  and  not  Judgments  to  resell  realty. 
Moses  Nathan  v.  David  C.  Jones US 

Court's  rule  requiring  accepted  bidder  at  Judicial  sale  to  complete  pu^ 
chase  by  giving  bond  may  be  enforced.  R.  A.  Robinson  v.  R.  H.  Wag- 
goner     33S 

Disinterested  person  cannot  complain  of  irregularity  or  illegality  of  Judi- 
cial sale  where  receiver  bought  property.  D.  C.  Rogers,  et  al.,  v.  J.  L. 
Moore    311 

Judgment  failing  to  describe  land  directed  sold  is  erroneous.  O.  P.  Wil- 
son, et  al.,  V.  Jacob  Jones,  et  al 553 
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JUDICIAL  SALES— Continued. 

Judgment  ordering  realty  sale  erroneous  when  realty  is  not  described. 
Geo.  W.  Lipscomb,  et  aL,  v.  Central  Building  Association  of  Covington. 482 

Judgment  reversed  where  it  fails  to  describe  land  adjudged  to  be  sold. 
Dennis  J.  Logsdon  v.  James  W.  Woodard 376 

Judgment  with  inadequate  description  will  be  reversed  on  appeal.  J.  B. 
Smith,  et  al.,  v.  Henry  Eubank's  Adm'r,  et  al 656 

Judicial  sale  of  realty  for  less  than  one-tenth  of  value  will  not  be  ap- 
proved by  court.  B.  B.  Bradshaw  v.  D.  W.  Christian  and  Wife;  William 
F.   Saylor  v.   Same 341 

Land  conveyed  before  debt  was  incurred  cannot  be  sold  to  pay  such  debt. 
B.  B.  Bradshaw  v.  D.  W.  Christian  and  Wife;  William  F.  Saylor  v. 
Same   841 

Omission  of  court  to  direct  time  for  selling  land  is  not  reversible  error. 
Wesley  Berry  v.  James  W.  Berry 598 

Purchaser  at  commissioner's  sale  should  be  notified  by  court  to  comply 
'With  terms  of  sale  before  court  confirms  resale,  or  he  will  not  be  liable. 
J.  H.  Hines  v.  J.  D.  Brunmiell 764 

Purchaser  at  Judicial  sale  acquires  good  title  when  court  ordering  sale 
kas  jurisdiction  over  same.  Jacob  H.  Clemens  v.  Samuel  G.  Henry 467 

Purchaser  bound  to  take  notice  of  judgment  where  it  does  not  declare 
number  of  acres.  Commissioner  cannot  make  verbal  representations  at 
time  of  sale.  Darius  Jones  v.  F.  M.  Clutter 618 

Sale  of  property  subject  to  uncertain  and  unliquidated  lien  ought  to  be 
made  so  as  to  pass  complete  and  unincumbered  title.  Windisch  Muhl- 
hauser  ft  Bro.  v.  U.  V.  Koch's  Adm'z,  et  al 581 

Sale  of  slightly  more  realty  than  necessary  does  not  invalidate  sale. 
Eliza  Cochran,  et  al.,  v.  Robert  Triplett's  Ex'rs 280 

Unless  record  shows  bad  faith,  purchase  by  appraisers  at  sheriff's  sale 
not  affected.  B.  F.  Shepperd  v.  Lexington  ft  Carter  County  Mining  Co.. .  .83 

When  bidder  turns  over  property  bid  in  for  auctioneer  to  hold  day  or 
two  until  he  completes  payment,  but  fails  to  pay,  creditor  who  first  had  it 
sold  may  have  it  resold,  and  if  sold  for  less  than  at  first,  first  bidder  is 
liable  to  creditor  for  difference.  Hattie  E.  Bums  v.  S.  F.  Roberts 379 

When  commissioner's  sale  may  be  set  aside.  F.  W.  Woolsey,  et  al.,  v. 
J.  W.  Dickey 334 

Where  bidder  at  unreported  judicial  sale  fails  to  give  bond  and  pay  for 
land,  and  land  is  resold  for  less  price,  and  sale  is  reported  and  confirmed, 
there  is  no  recovery  from  first  bidder.  J.  H.  Hines  v.  J.  D.  Brummel.  .764 

Where  original  owners  contract  to  buy  property  at  price  paid  by  buyer 
at  commissioner's  sale,  plus  twenty-five  per  cent.,  contract  is  not  for  usu- 
rious interest  but  consideration  for  sale.  W.  G.  Wade  v.  R.  L.  Tucker, 
et  al 318 

JURY. 
See  Criminal  Law. 
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JUSTICES  OF  THE  PEACE. 

Appeal  to  circuit  court  not  dismissed  because  no  bill  of  exceptions  was 
filed.  Killiaa  Ott  y.  Thomas  Graves,  et  al 9i 

Original  papers  and  copies  of  county  court's  orders  need  not  be  filed  in 
appealing  from  county  court  to  circuit  court  F.  W.  Spears,  et  aL.  t. 
W.  R.  Taylor,  et  al 2« 

Requirements  in  appeal  to  circuit  court  F.  W.  Spears,  et  aL,  r.  W. 
R.  Taylor,  et  al 203 

LANDLORD  AND  TENANT. 
Improvements. 

Tenant  who  erects  improvement  under  agreement  that  leasor  pay  for 
them  at  end  of  term  has  lien  on  ground.  Lewis  De  Bard  v.  Joshua  Ow- 
ings 367 

Repairs, 

Covenant  of  landlord  and  tenant  to  keep  buildings  in  repair  does  not 
bind  them  to  rebuild  parts  or  buildings  destroyed  by  fire.  Charles  Doa- 
nelly  V.  J.  M.  Hawes  A  Wif e ?U 

Landlord's  Lien. 

Attempt  by  contract  to  secure  lien  on  horse  does  not  waive  landlord'^ 
statutory  lien  on  tenant's  crop.  John  J.  Neely  v.  W.  S.  Benson,  et  al..i5S 

Fact  that  landlord  contracts  for  additional  security  does  not  show  inten- 
tion to  waive  statutory  lien.  John  J.  Neely  v.  W.  S.  Henson,  et  al 45S 

Landlords  suing  out  attachments  not  held  to  same  strictness  of  proof  as 
parties  proceeding  under  code  to  secure  ordinary  debts.  James  A.  Jf^ULsoQ 
V.  T.  J.  Dunn,  et  al 26 

Possession. 

Contract  to  pay  rent  cannot  be  presumed  nor  Implied  where  one  merely 
remains  in  possession  of  premises  sold  and  existence  of  landlord  and  ten- 
ant relation  is  not  shown.  J.  H.  Henzog  v.  Harry  Nelmeger's  Assignee. 706 

Delay  in  executing  writ  of  possession  is  not  abandonment  of  right  to  en- 
force Judgment  Stephen  Gk>se  v.  James  McDonald,  et  al 744 

LARCENY. 
See  Witnesses. 

Circuit  court  of  county  in  which  horse  was  stolen  has  Jurisdiction  of 
offense.  Lewis  Peters  v.  Commonwealth 3S7 

Indictment  for  larceny  must  name  owner  of  stolen  property.  James 
Redd  V.  Commonwealth SIS 

Judgment  of  conviction  should  be  arrested  when  under  bad  count  W. 
C.  Alberts  v.  Commonwealth 6S2 
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LARCENT— Continued. 

State  may  elect  as  to  prosecution  in  horse-stealing  case.  W.  C.  Alberts 
T.   Commonwealth    682 

Stealing  hog  valued  at  four  dollars  is  grand  larceny.  Sam  Combs  v. 
Commonwealth    20 

When  time  offense  is  charged  to  have  been  committed  is  material  in  in- 
dictment.  Richard  Raley  y.  Commonwealth 189 

LIBEL  AND  SLANDER. 

Defendant  answering  that  slanderous  words  were  true  and  failing  to 
prove  it  is  liable  for  punitive  damages.  Arthur  Callis  v.  John  W.  Brown- 
ing, et  al 878 

Defendant  pleading  that  slanderous  words  were  true  has  burden  of 
proving  fact  Arthur  Callis  v.  John  W.  Browning,  et  al 87S 

In  slander  suit  defendant  must  produce  facts  Justifying  or  excusing 
words  spoken,  or  facts  tending  to  mitigate  damages.  Thomas  M.  Oliver 
▼.  Thomas  W.  E>wing 82 

Malice  is  essential  ingredient  in  slander  action,  and  is  a  question  of  fact 
lor  Jury.  D.  B.  Goode  v.  Craig  T.  Wall 887 

Petition  for  slander  must  aver  words  maliciously  uttered.  Ben  F.  Vert 
T.  B.  W.  Norman,  et  al 577 

LIENS. 

See  Attachment;  Bills  and  Notes;  Executors  and  Administrators;  Hus- 
band and  Wife;  Landlord  and  Tenant;  Mortgages;  Parties;  Taxation;  Ven- 
dor and  Purchaser. 

LIMITATION  OP  ACTIONS. 

See  Statute  of  Limitations. 

LOTTERIES. 

Court  may  construe  and  decide  what  law  is,  but  may  not  make  nor  re- 
peal laws.  Commonwealth  v.  City  of  Frankfort,  et  al 829 

Courts  do  not  decide  wisdom  of  legislation  but  may  construe  it  in  ac- 
cordance to  legislative  intention.  Public  Library  of  Kentucky  v.  A.  W. 
Little,  et  al 646 

Injunction  refused  where  statute  authorized  lottery.  Commonwealth 
V.  City  of  Frankfort,  et  al 829 

MALICIOUS  PROSECUTION. 

Necessary  averments  in  petition  for  malicious  prosecution.  Mary  West- 
erstorn  v.  B.  B.  Dunleavy,  et  al 635 

When  action  for  malicious  prosecution  or  false  imprisonment  may  be 
sustained.   William  Barger  v.  Milton  Cook 584 
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MANDAMUS. 

Mandamus  Is  proper  action  to  compel  city  council  to  proTide  money  for 
school  purposes,  and  such  action  is  properly  brought  in  name  of  board  of 
trustees.  W.  F.  Miller,  et  al.,  v.  F.  S.  Oosnell,  et  al 322 

Petition  asking  mandate  against  city  and  failing  to  allege  refusal  of 
proper  authority  to  remove  obstruction  from  street  is  insufficient.  R.  K. 
White,  et  al.,  v.  City  of  Louisville 14S 

When  plea  of  res  adjudicata  should  be  sustained.  Cumberland  ft  Ohio 
R.  Co.  V.  Washington  County  Court,  et  al 6€8 

MARRIED  WOMEN. 
See  Dower;  Homestead;  Husband  and  Wife. 

MECHANIC'S  LIENS. 

When  employes  of  railroad  company  have  liens  for  wages.  E.  Dennis  t. 
B.  F.  Bibb,  et  al 751 

Where  buyer  of  house  before  completion  agrees  to  pay  contractor  in 
cash  and  by  surrender  of  claim  against  him,  such  contractor  has  mechan- 
ic's lien  for  balance  due  over  such  claim.  R.  K  Jeter  v.  MirhmAi  He- 
Carty,  et  al CIO 

MINES  AND  MINERALS. 

Rights  of  lessor  where  mining  lease  has  been  altered.  Fred  W.  Spreen 
V.  Samuel  J.  Whitney,  et  al 60 

MORTGAGES. 

See  Fraudulent  Conveyances;  Husband  and  Wife;  Subrogation. 

On  petition  on  note  to  foreclose  mortgage  securing  it  plaintiif  not  enti- 
tled to  Judgment  subrogating  him  to  supposed  rights  of  another.  J.  F. 
Sulzer  ft  Bro.  v.  Kentucky  Furniture  Co.,  et  al 72 

Parties  to  first  mortgage  lien  given  to  secure  principal  and  interest  in 
renewal  of  note  cannot  agree  to  increase  rate  of  interest,  as  against  other 
creditors  and  lienholders.  D.  W.  Phillips  v.  Martin  Bannister,  et  al 5SS 

Rights  of  purchaser  where  sale  is  set  aside  and  on  appeal  is  confirmed. 
Edward  C.  Pfingst,  et  al.,  v.  Thomas  E.  Wilson's  Ex'r;  Same  v.  Janws 
Gault  ft   Son 4^ 

When  mortgagors  claim  that  they  were  not  owners  of  mortgaged  prop- 
erty when  they  executed  instrument,  but  do  not  prove  it,  such  defense 
fails.  A.  F.  Smith  v.  W.  H.  Turner,  et  al 522 

MUNICIPAL  CORPORATIONS. 
OMcers. 

Jailor's  fee  governed  by  statute,  although  city  and  county  agreed  to 
Jointly  erect  and  maintain  Jail.  A.  E.  Camps  v.  City  of  Louisville 243 
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MUNICIPAL  CORPORATIONS— Continued. 
ISlectiona, 

Election  for  Louisville  mayor  is  election  held  under  state  laws.  Henry 
Stlckrod  V.  Commonwealth;  Commonwealth  v.  Henry  Stickrod 276 

I*uhlic  Improvements. 

Answer  failing  to  detail  breach  of  contract  in  improving  street  is  insuffi- 
cient in  suit  to  collect  J.  C.  Elrod  v.  Isham  Henderson,  et  al 496 

City  cannot  contract  with  railroad  company  to  deprive  itself  of  power 
to  regulate  reconstruction  of  railways  necessitated  by  changes  in  pave- 
ments. City  of  Newport  v.  Newport  Street  Railway  Company 294 

Contractor  making  property  owner  and  city  parties  to  suit  not  entitled 
to  judgment  against  city  after  judgment  is  rendered  in  favor  of  property 
owner.  City  of  Louisville  v.  A.  S.  Robertson,  et  al 151 

Property  owners  may  not  question  power  of  trustees  to  contract  after 
^ork  is  completed  and  paid  for.  William  F.  Davidson,  et  al.,  v.  Trus- 
tees of  Catlettsburg 31 

When  unequal  assessments  may  be  legal.  J.  G.  Elrod,  et  al.,  v.  Isham 
Henderson,  et  al .' 680 

Where  street  improvement  was  illegal  because  not  passed  by  yea  and 
nay  vote,  judgment  against  defendant  property  holder  erroneous.  John 
F.  Harris  v.  Thomas  F.  Flanery,  et  al 318 

NAVIGABLE  WATERS. 

Duty  of  master  of  boat  to  provide  safe  anchorage  and  proper  lighting 
at  landing,  and  owner  is  liable  for  his  negligence.  W.  G.  McCoy  v.  Mary 
McSweeney,  Adm'r 181 

Mill  owner  has  right  to  remove  logs  injuring  dam  when  it  has  been  pro- 
tected by  legislation.  G.  C.  McClure,  et  al.,  v.  James  Peck,  Sr.,  et  al 113 

Owners  of  boat  liable  for  negligence  in  anchoring  boat  or  lighting  way 
from  boat.  W.  G.  McCoy  v.  Mary  McSweeney,  Adm'r 181 

NEGLIGENCE. 

See  Executors  and  Administrators;  Railroads. 

Where  boat  Is  wrecked  because  of  employe's  carelessness,  owner  is  lia- 
ble only  when  he  himself  is  guilty  of  negligence  in  leaving  such  employe 
in  charge.    Martin  ft  Linderman  v.  A.  Hogancamp 429 

Where  employ^  of  owner  carelessly  injures  contractor,  owner  is  liable. 
James  Atherton  v.  Leonard  Stacey 779 

NEW  TRIAL. 
See  Appeal. 

Court  of  Appeals  cannot  consider  erroneous  instruction  if  not  made 
ground  for  new  trial  in  lower  court.  E.  W.  Worthlngton  v.  C.  D.  Don- 
nelly    700 
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NEW  TRIAL— Continued. 

Motion  for  new  trial  suspends  operation  of  judgment  prematurely 
tered,  or  entered  subject  to  loser's  right  to  suspend  it  by  motion.  Reube& 
Gill  V.  liilton  Turner %$0 

Newly-discovered  evidence  merely  cumulative  is  not  ground  for  new 
trial.  Thomas  J.  S.  Johnson,  et  al.,  v.  John  W.  Walker,  et  al S7S 

New  trial  not  given  on  newly-discovered  evidence  which  is  merely  cumm- 
lative.  J.  H.  Henzog  v.  Harry  Neimeger's  Assignee IH 

Verdict  in  face  of  uncontradicted  evidence  of  competent  witness  is  ground 
for  sustaining  motion  for  new  trial.  .^Btna  Life  Insurance  Co.  v.  Jennie 
L.  Sullivan  43 

When  motion  for  new  trial  on  account  of  newly-discovered  evidence 
should  be  denied.  Mary  Bamett,  et  al.,  v.  Wm.  G.  McGuire €30 

When  motion  for  new  trial  should  not  be  granted  on  account  of  newly- 
discovered  evidence.  James  B.  Holtin  v.  MoUie  Holtin 623 

When  new  trial  may  not  be  granted  because  of  newly-discovered  evi- 
dence. J.  A.  Gruelle,  et  al.,  v.  C.  H.  Lee,  et  al 81 

OFFICERS. 
See  Execution;  Sheriffs  and  Constables. 

Act  providing  for  deduction  of  salary  for  neglect  of  duty  is  void  unless 
it  provides  a  way  of  ascertaining  his  neglect  Auditor  v.  Baker  Boyd.. SIS 

Contents  of  petition  against  officer  who  failed  in  duty  to  collect  fines  or 
pay  over  collected  fines.  J.  F.  Douglas,  et  al.,  v.  City  of  Owensboro 178 

Facts,  and  not  conclusions,  must  be  averred  in  seeking  to  recover  money 
collected  by  officer  as  such.  J.  F.  Douglas,  et  al.,  v.  City  of  Owensboro.  .178 

Legal  release  of  one  surety  on  officer's  bond  does  not  release  other 
sureties.    J.  G.  Scott  v.  Commonwealth,  et  al 267 

Officer's  return  is  evidence  of  nothing  by  its  own  truth,  and  does  not 
prove  his  authority  to  act  W.  T.  Carlisle,  et  al.,  v.  R.  31  Carlisle, 
et  al 174 

Opinion  Judicially  rendered  does  not  subject  officer  to  action,  but  he 
is  liable  where  he  acts  corruptly  and  maliciously.  J.  C.  Wilson  v.  George 
Cribbage 856 

To  hold  principal  and  sureties  on  officer's  bond  liable,  principal's  acts 
constituting  breach  must  be  shown  and  his  subsequent  remarks  relating 
thereto  are  inadmissible  as  evidence.  W.  T.  Samuels,  et  al..  v.  Common- 
wealth    177 

Where  officer  holds  over,  but  is  not  authorized  by  law  to  do  so,  sure- 
ties on  bond  he  gives  for  one  year  are  not  liable  after  expiration  of  year. 
John  M.  Duke,  et  al.,  v.  Sinking  Fund  Commission  of  Mason  County. 
et  al S55 

PARENT  AND  CHILD. 

Stepfather  may  be  reimbursed  for  support  of  stepchild  out  of  latters 
income,  but  not  out  of  principal.  Luke  Dishman,  et  al.,  v.  Benjamin  Mills' 
G'd'n     57 
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PARENT  AND  CHILD— ConUnued. 

Unfair  contract  containing  falsehoods  and  executed  under  suspicious 
circumstances  cannot  be  enforced.  Thomas  Brewer  v.  Luclnda  Stivers, 
€t  al 579 

Widow  not  allowed  to  take  infant  child's  estate  to  repay  her  for  his 
support.    Luke  Dlshman,  et  al.,  y.  Benjamin  Mills'  G'd'n,  et  al 57 

Wife  with  had  temper  and  addicted  to  swearing  Is  not  proper  person 
to  he  entrusted  with  custody  of  minor  child.  John  D.  Orvllle  y.  Alcema 
M.     OrylUe 562 

PARTIES. 
See  Judgment;  Taxation. 

Persons  unable  to  show  legal  Interest  in  action  should  not  be  made  par- 
ties thereto.  James  Fisher  ft  Co.,  et  al.,  y.  Shipley  Hooyer  ft  Co.;  Same  y. 
John  Aikman;  Same  y.  Heam,  Lee  ft  Pinchard 426 

Special  demurrer  based  on  fact  that  real  party  plaintiff  in  Interest  is 
not  made  party  plaintifT  should  be  sustained.  R.  H.  Williams,  et  al.,  y. 
Owen  County  Court,  et  al 378 

To  enforce  lien  against  land  which  has  been  sold  and  conveyed  by  pur- 
chaser, title  holder  must  be  made  party  defendant.  Luther  M.  Stevens 
T.  Allen  Johnson 914 

Unless  defect  of  parties  is  taken  advantage  of  by  demurrer,  such  objec- 
tion is  waived.    A.  D.  Williams,  et  al.,  y.  McMahon  ft  Mattingly 631 

PARTITION. 

Conveyance  by  commissioner  in  partition  proceeding.  David  K.  Qor- 
liam,  et  al.,  v.  Elizabeth  Powell,  et  al 397 

Where  tract  and  right  to  easement  are  set  off  in  partition  to  proceeding 
and  commissioner  conveys  same,  and  deed  is  recorded,  subsequent  pur- 
chaser must  take  notice  of  easement.  H.  B.  Van  Meter  y.  Willis  Skaggs, 
et  al 777 

PARTNERSHIP. 
See  EvidenCx,. 

By  ratifying  purchases  made  by  one  partner  without  authority,  the 
partnership  becomes  bound,  just  as  if  partner  making  contract  had  then 
possessed  authority.    W.  A.  Cook,  et  al.,  v.  George  W.  Taylor 358 

Commissioner  to  whom  issues  of  fact  have  been  referred  in  suit  be- 
tween partners  Is  not  authorized  to  hear  proof  nor  report  claims  not  set  up 
by  appropriate  pleading.    B.  J.  Foreman  v.  Isaiah  Yocum 401 

Creditor  has  right  to  disregard  unauthorized  contract  made  after  dis- 
solution and  sue  on  firm's  original  undertaking.  Willis  Fields,  Adm'r,  v. 
Mildred  Barnes  761 

Legality  of  fair,  though  Irregular,  partition  judgment  not  questioned 
by  Interested  parties  who  ratified  It  R.  A.  Robinson  v.  R.  H.  Wag- 
goner     338 
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PARTNERSHIP— ConUnued. 

One  partner  cannot  be  held  for  mortgage  given  by  other  partner  on  ii- 
dividual  property  where  no  averment  shows  individual  liability  created  ol 
account  of  partnership  or  by  authority  of  partner.  Jacob  Vanmeteri 
Adm'r  v.  James  Wells J65 

Partner  may  bind  firm  to  pay  for  articles  in  which  firm  deals  where  It 
buys  in  firm  name.  If  he  buys  in  his  own  name  articles  in  whkii 
firm  deals  and  turns  them  into  firm,  seller  may  hold  firm  responsible. 
W.  A.  Cook»  et  al.,  v.  Qeorge  W.  Taylor 3SS 

Partner  presumed  to  know  of  firm's  agreements  and  his  declantioi 
after  agreement  is  competent  evidence  against  firm.  M.  E.  Jett  t.  J. 
W.  South,  et  al Si: 

Receiver  should  convert  partnership  assets  to  cash  and  proceed  igaba 
partner  indebted  to  firm  as  any  other  debtor.  J.  G.  Walton  v.  Bradford 
Stimkle    fe'l 

Right  of  surviving  partner  to  sell  assets,  collect  debts,  etc  J.  F.  Blu- 
ton's  Adm'r  v.  W.  B.  Blanton's  AdmX  et  al 9Iv 

When  partner  who  has  conveyed  undivided  interest  In  firm  propeitr 
may  subject  such  interest    James  E.  Ford  v.  James  W.  Womall,  et  eI..cs 

Where,  after  indebtedness  is  incurred,  one  partner  draws  funds  froc 
firm  and  invests  in  realty  for  children,  such  realty  may  be  subjected  to 
payment  of  such  debts.    David  Perrin's  Adm'r  v.  John  S.  Jaooby,  et  al..41I 

Where  late  partner  renews  note  against  firm  and  creditor  believes  all 
partners  bound  by  new  note,  but  one  repudiates  it,  he  may  sue  on  old  sate. 
although  it  has  been  surrendered.  W.  W.  Showers  v.  Henderson  Nil 
Bank     l»l 

Where  partners  make  settlement  and  divide  profits,  partnership  net 
being  indebted,  land  purchased  for  wife  and  children  by  one  paitner 
cannot  be  reached  by  creditors  whose  claims  accrued  after  settleaeBt. 
David  Perin's  Adm'r  v.  John  S.  Jacoby,  et  al 411 

Where  pleading  established  fact  that  intestate  partner  disposed  of  te 
property  and  received  money  therefor,  living  partner  was  entitled  ts 
judgment  unless  right  was  cut  off  by  plea  of  statute  of  limitations.  M.  T- 
Mitchell's  Adm'r  v.  John  Dunevant 352 

PATENTS. 
See  Adverse  Possession;  Public  Lands. 

PAUPERS. 

Allowance  for  services  rendered  in  support  of  poor  cannot  be  demudej 
as  matter  of  right  from  court.  Shad  rack  Cheatham  v.  Adair  Oocctr 
Court    'i^ 

County  court  determines  how  charity  is  to  be  bestowed  on  coootf^ 
poor.     Shadrack  Cheatham  v.  Adair  County  Court *^' 
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PAYMENT. 

It  Is  not  erroneous  to  permit  Judgment  to  be  enforced  in  name  of  real 
parties  in  interest,  or  to  authorize  assignee  to  dispose  of  disputed  prop- 
erty under  court's  order.    F.  F..  Lucas  v.  T.  C.  Calvert's  Assignees 395 

PBRJURY. 

Incompetent  witness  who  has  sworn  falsely  and  corruptly  in  matter 
material  to  case  may  be  adjudged  guilty  of  perjury.  Commonwealth  v. 
Moses  H.  Fortues 527 

PLEADING. 

See  Adverse  Possession;  Assumpsit;  Bills  and  Notes;  Damages;  Execu- 
tors and  Administrators;  False  Imprisonment;  Fences;  Fraudulent  Convey- 
ances; Judgment;  Libel  and  Slander;  Malicious  Prosecution;  Municipal 
Corporations;  Process;  Statute  of  Limitations;  Set-off  and  Counterclaim; 
Vendor  and  Purchaser. 

Answers  filed  by  one  defendant  cannot  operate  in  favor  of  other  defend- 
ants.   B.  Minter's  Adm'r  v.  A.  Englehard,  et  al 745 

Defect  in  petition  not  cured  by  reference  to  exhibit  made  part  thereof. 
James  Polly,  et  al.,  v.  W.  M.  Smith,  et  al 766 

Facts  not  pleaded  in  petition  or  answer  are  unavailing,  although  well 
established  by  evidence.  B.  F.  Alford,  et  al.,  v.  R.  McKenzie,  et  al 506 

How  inconsistent  defenses  might  be  pleaded  under  Code  of  1854.  Henry 
Gibson  V.  C.  W.  Grimms,  et  al 477 

Lost  pleading  may  be  supplied  pendente  lite.  Nimrod  Hicks  v.  John 
H.     Todd 81 

Original  reply  and  amendment  must  be  regarded  as  one  pleading.  Henry 
Gibson  V.  C.  W.  Grimms,  et  al 477 

Pleading  bad  on  demurrer  when  it  pleads  evidence  instead  of  facts. 
H.  H.  Thornton,  et  al.,  v.  W.  D.  Stirman 728 

Proof  not  based  on  averments  in  complaint  fatal  to  success.  John  F. 
Harris  v.  Thomas  F.  Flanery,  et  al 318 

Sufiiciency  of  answer  of  indorser  of  note.  G.  W.  Dickey  v.  First  National 
Bank  of  Franklin 664 

To  aver  that  defendant  executed  note  is  pleading  only  legal  conclusion. 
William  J.  Berry  v.  William  C.  Chapman,  et  al. .' 350 

What  constitutes  a  sufficient  pleading  according  to  Code.  John  Watson 
V.  Wilson  S.  Taylor 296 

When  petition  declaring  upon  debt  is  sufficient.  S.  Turner's  Ex'r  v. 
Thomas  Peacock 396 

Where  claim  sued  for  was  not  verified,  as  it  should  be,  objection  should 
be  taken  thereto  by  rule  before  answer.  Harvey  Myers'  Adm'r  v.  Alvin 
Duvall,  et  al 548 

..      63 
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PRINCIPAL  AND  AGENT. 

See  Partnership. 

Principal  in  default  who  falls  to  give  agent  directions  cannot  cofinplam 
of  agent's  failure  to  do  what  he  neglected  to  direct  him  to  do.  J.  H. 
Holmes  St  Co.  v.  Morris  ft  Reid Ill 

Principal  knowing  all  facts  must  disavow  unauthorized  act  of  agent  at 
earliest  moment;  otherwise,  in  case  of  loss,  it  becomes  his  own.  Evans- 
ville,  Russellville  A  Owensboro  Railroad  Co.  v.  Louisville  Banking  Co...  159 

Purchasers  from  agents  are  not  bound  to  ascertain  whether  moner 
paid  out  is  his  own  or  not  unless  he  is  known  to  be  insolvent.  Danid 
Turney,  et  al.,  v.  C  V.  Higgins 781 

Ratification  by  bank  of  cashier's  act  in  purchasing  note.  Trigg  4  Ca. 
V.  Second  National  Bank 4«8 

PRINCIPAL    AND  SURETY. 

See  Executors  and  Administrators;  Guardian  and  Ward;  SubrogatioD. 

E2ach  member  of  unincorporated  association  liable  for  its  purchases  and 
two  members  Joining  in  note  for  purchase  price  will  be  considered  prla- 
cipals.     James  W.  Johnston  v.  Julius  Winter 241 

Relations  between  debtor,  surety  and  indorser  of  note.  Nelson  Rue  t. 
H.  L.  Bonta M5 

Rights  of  holder  and  surety  after  holder  failed  to  sue  when  notified 
by  surety.    H.  T.  Crowdes  v.  J.  H.  Tucker,  et  al 544 

Surety  compelled  to  pay  ofT  Judgment  may  force  contribution  from  otber 
sureties.    James  Newman  v.  James  Johnson 17 

Surety  has  no  cause  of  action  against  principal  before  suffering  loss. 
John  Darch,  et  aL,  v.  Martha  J.  O'Neal,  et  al MS 

Surety  In  undertaking  debt  knows  his  liability  for  wrongful  acts  of 
principal.  Bank  of  Louisville  v.  Andrew  Smothers,  et  al 4 

Transfer  of  mortgage  indemnifying  surety  to  holder  of  note,  who  has 
received  conveyance  of  property,  does  not  release  surety.  Henry  Tinsley 
V.  Wm.  H.  Tinsley,  et  al 232 

When  indulgence  of  principal  debtor  releases  surety  on  bond.  W.  W. 
Richmond  v.  C.  Henry  Finch  &  Co 73S 

Where  representations  of  holder  and  obligee  prevented  surety  from 
securing  himself,  he  will  be  released.  John  Boyd  v.  J.  F.  McSrotfa. 
et  al 27 

Where  surety  pays  judgment  taken  by  default  and  attempts  to  col]ect 
from  principal,  latter  may  not  set  up  usury  to  defeat  enforcement  by  sure- 
ty. Josiah  Moxley  v.  W.  R.  Maupin,  et  al Ss2 

PROCESS. 

Board  of  Common  Council  need  not  answer  summons  served  agaiast 
councilmen.  Uniontown  Board  of  Councilmen,  et  al.,  v.  H.  K.  Benr; 
H.  K.  Berry  v.  W.  P.  D.  Bush 5ST 
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PROCES&--Continued. 

Filing  of  amended  petition  begins  new  action,  and  summons  should 
•issue  to  get  jurisdiction  of  defendant  W.  C.  Houchin,  et  al.,  v.  P.  G. 
Smith    678 

Valid  Judgment  cannot  be  rendered  against  persons  not  brought  before 
court  by  service  of  process  and  not  appearing  to  action  in  which  judg- 
ment was  entered.  R.  W.  Woolly  v.  Leslie  Combs 405 

When  sheriff's  return  of  service  on  infant  defendants  suffices  to  give 
court  jurisdiction.    Mary  Hennessey,  et  al.,  v.  Charles  Woolly,  et  al. . .  502 

Where  an  officer  has  writ  to  take  possession  of  personalty,  order  of 
delivery  may  be  directed  to  another  county  than  that  in  which  action  is 
pending.    Isaac  Baker,  et  al.,  v.  Hiram  Freeman 562 

Where  plaintiff  who  executes  bond  to  defendant  and  secures  possession 
of  personalty  under  writ  fails  in  action,  defendant  may  recover.  Isaac 
Baker,  et  al.,  v.  Hiram  Freeman 552 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PUBLIC  LANDS. 

Rights  of  patentees  under  different  acts.  J.  J.  Ashley,  et  al.,  v.  O.  J. 
Buck,  et  al 606 

QUIETING  TITLE. 

One  recovering  realty  in  suit  to  quiet  title  may  maintain  action  for 
mesne  profits  and  may  recover  what  he  has  paid  out  for  obtaining  restitu- 
tion, if  sum  is  reasonable.    Gabriel  Hannah  v.  H.  I.  McAllister 903 

RAILROADS. 

Determination  of  validity  and  effect  of  railroad  mortgages.  Newport  k 
Cincinnati  Bridge  Co.,  et  al.,  v.  Douglas'  Trustee,  et  al 438 

Railroad  liable  where  animal  is  killed  by  negligence  of  employes  and 
if  killing  is  admitted,  defendant  has  burden  of  proving  no  negligence. 
Louisville  k  Nashville  R.  Co.  v.  Samuel  C.  Rothwell 797 

When  railroad  company  disregards  terms  of  its  franchise  and  a  prop- 
erty holder  is  injured  thereby,  it  is  liable  to  him.  Louisville,  Harrods 
Creek  ft  Westport  R.  Co.  v.  John  P.  Young,  et  al 447 

Where  able-bodied  person  has  ample  time  to  get  off  railroad  track, 
operators  will  not  be  chargeable  with  negligence.  Robert  Gibbons,  et  al., 
V.  Norton  Iron  Works 298 

Where  creditor  of  insolvent  railroad  company  shows  in  petition  that 
debts  are  due  corporations  from  persons  not  indebted  on  account  of  stock 
subscriptions,  he  must  exhaust  such  debts  before  recovering  from  stock- 
holders.   R.  W.  Woolly  V.  Leslie  Combs 405 
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RAPE. 

Rape  case  la  made  out  when  force  and  want  of  consent  are  proved,  re- 
gardless of  female's  age.    Dock  Graves  t.  CommonwealUi 204 

When  repetition  of  conyersation  is  inadmissible  in  criminal  ease. 
Charles  Smith  y.  Commonwealth 509 

RECEIVERS. 

See  Partnership;  Railroads. 

Duty  of  county  court  to  appoint  receiver  where  balance  due  after  sher- 
iff's  settlement  is  made.  G.  J.  Pate,  et  al.,  v.  Hancock  County*  et  al. . .  .615 

Judgment  of  receiver's  sale  binds  all  parties  and  their  privies  to  the 
suit  J.  H.  Brand,  et  al.,  v.  Trustees  of  Gaylord  Iron  Pipe  Co.,  et  al 796 

Master  commissioner's  sureties  liable  for  money  he  receives  when  he 
is  ez  officio  receiver  of  court.  T.  H.  Gunter's  Adm'r,  et  aL,  v.  W.  D. 
Wood 7€ 

Order  to  sell  manufacturing  plant  does  not  Include  scrap  iron,  nor  moles 
and  draya  J.  H.  Brand,  et  al.,  v.  Trustees  of  Gaylord  Iron  it  Pipe  Co., 
et  al 79S 

Receiver  may,  under  some  circumstances,  employ  attorney.  D.  CL 
Rogers,  et  al.,  v.  J.  L.  Moore 311 

Sheriff  has  no  right  to  pay  money  to  receiver  until  latter  gives  bond. 
G.  J.  Pate,  et  al.,  v.  Hancock  County,  et  al 61S 

RECEIVING  STOLEN  GOODS. 

Indictment  for  receiving  stolen  goods  insufficient  if  it  fails  to  aver  that 
goods  had  in  fact  been  stolen.    James  Redd  v.  Commonwealth 3S3 

Not  error  to  overrule  demurrer  entered  to  indictment  if  either  of 
two  counts  on  indictment  is  sufficient.    James  Redd  v.  Commonwealth.  .325 

REPLEVIN. 

Execution  of  replevin  bond  constitutes  discharge  of  Judgment.  Jackson 
ft  Bro.  V.  Daniel  Gillen 64 

Obligor  replevying  debt  may  have  contribution  ft^m  co-obligors.  Jad[- 
son  St  Bro.  v.  Daniel  Gillen 64 

Where  in  replevin  action  right  to  numerous  articles  of  property  is  in- 
volved. Judgment  should  fix  value  of  each  of  them  separately.  Joe  G. 
Smith  V.  George  Smith 736 

ROBBERY. 

Indictment  for  robbery  good  whether  notes  taken  were  lawful  curmcr 
or  not.  If  any  value,  offender  is  guilty.  Joe  Griffith  v.  Common  wealth..  513 

Where  evidence  does  not  support  charge  in  indictment,  accused  should 
be  acquitted.     Matt  Scott  v.  Commonwealth 835 
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SALES. 
See  Fraud;  Partnerahip. 

Absolute  sale  of  personalty,  unless  followed  by  possession  of  purchaser, 
void  as  to  vendor's  creditors.  A.  F.  Smith  y.  John  Turner 850 

Actual  and  visible  change  of  possession  renders  sale  valid.  Hugh  B. 
Phillips,  et  al.,  v.  Samuel  Pipes,  et  al 906 

Before  either  party  can  recover  for  breach  of  executory  contract,  he 
must  show  performance  or  willingness  to  perform  his  part.  Henry  C. 
Parrish  v.  Thomas  F.  Barker 54 

In  order  for  purchase  to  be  held  valid  against  vendor's  creditors  or  inno- 
cent purchasers  when  vendor  and  vendee  reside  together,  there  must  be 
open,  actual  delivery.  W.  H.  Hughes,  et  al.,  v.  Henry  Busby 816 

In  suit  for  purchase  money  defendant  may  plead  fraud  of  vendor  by 
setting  up  counterclaim  for  damages.  J.  F.  Rynearson  v.  W.  G.  Bohon.245 

In  suit  to  enforce  contract  vendee  must  aver  his  performance  and  his 
compliance  with  conditions  precedent,  or  allege  facts  excusing  him  there- 
from.   F.  J.  Sullivan  v.  T.  P.  Clarke 183 

Measure  of  damages  where  fraud  in  vendor  is  set  up  by  way  of  counter- 
claim in  suit  for  purchase  money.  J.  F.  Rynearson  v.  W.  G.  Bohon. . .  .245 

Parol  contract  for  sale  of  timber,  to  pass  title,  must  designate  particular 
trees.    James  Minor  and  Wife  v.  Peter  Barlow 86 

Purchaser  knowing  of  unsoundness  of  animal  at  time  of  contract  not 
bound  to  take  animal  where  there  was  a  warranty  that  animal  should 
be  sound  on  delivery.    Henry  C.  Parrish  v.  Thomas  F.  Barker 54 

Rights  of  vendor  of  goods  which  buyer  refuses  to  accept  according  to 
terms  of  contract.    J.  H.  Holmes  ft  Go.  v.  Morris  ft  Reid 132 

Title  vests  in  vendee  after  goods  are  delivered  to  him  to  be  weighed  and 
any  loss  is  vendee's.  J.  J.  Chambliss  v.  S.  B.  Galloway,  et  al 12 

Unless  lien  is  reserved  on  machinery  in  mill  located  on  land  sold,  sale 
of  such  machinery  does  not  constitute  a  conversion  on  part  of  purchaser 
of  land.  John  W.  Finnell  v.  O.  H.  Sage,  et  al 249 

Warranty  setting  forth  that  hogs  are  sound  and  free  from  disease  is 
false  if  hogs  were  inoculated  with  disease  at  time  of  sale,  although  it  may 
not  have  been  in  active  operaflon.  J.  C.  Oliver,  et  al.,  v.  B.  Richardson, 
et  al 104 

Warranty  setting  forth  that  hogs  sold  were  free  from  disease  extends 
to  the  lot  of  hogs.    J.  C.  Oliver,  et  al.,  v.  B.  Richardson,  et  al 104 

Where  contract  of  realty  sale  is  not  alleged  to  have  been  written,  it  is 
held  to  be  verbal.  Nimrod  Hicks  v.  John  H.  Todd 81 

Where  there  is  no  actual,  visible  change  of  possession  between  vendor 
and  vendee  residing  together,  vendor's  creditors  may  subject  property 
to  debts.    A.  F.  Smith  v.  John  Turner 850 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  commissioner  may  not  suspend  or  remove  teacher  until  a  charge 
is  lodged  against  him.    J.  C.  Wilson  v.  George  Cribbage 856 
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SCHOOLS  AND  SCHOOL  DISTRICTS— Continued. 

Where  voters  decide  in  favor  of  tax  to  build  schooUioase,  trustees  may 
be  mandated  to  levy  taxes  to  pay  notes  executed  to  contractor.  Cfaazies 
B.  Price,  Trustee,  v.  R.  B,  Duncan 802 

SET-OFF  AND  COUNTERCLAIM. 

Demand  pleaded  as  set-oft  must  be  stated  so  definitely  that  court  may 
render  judgment  on  pleading.    K  P.  King  v.  Thomas  Welch's  Adm'r.  .4S2 

Set-ofF  must  contain  all  requisites  of  original  action.  L  A.  Bedding  t. 
W.    B.   Harrison S05 

Where  Judgment  is  pleaded  as  set-off,  court  will  look  to  pleadings  to  see 
what  was  in  issue.  Whatever  was  adjudged  to  parties  on  pleadings  is 
settled  by  judgment,  if  sustained  by  proof.  James  Turley  r.  Peter  Oouch- 
man's  Adm'r,  et  al.;  Same  v.  Richard  Reid,  et  al 351 

Where  matter  is  properly  pleaded  as  set-off,  cause  should  be  tried  with- 
out being  transferred  to  equity  docket  A.  M.  Brown,  et  al.,  v.  John  B. 
Hillson   5Sl 

SHERIFFS  AND  CONSTABLES. 
See  Taxation. 

Assumption  by  Court  of  Appeals  that  clerk's  certificate  is  correcL  G. 
B.  Johnson  v.  W.  O.  Dearen,  et  al 272 

Bondsmen  of  deputy  sheriff  are  liable  when  he  failed  to  collect  and  pay 
over  taxes.  Thomas  A.  McGiU,  et  al.,  v.  Frank  FYaize,  et  al 4S@ 

Complaints  on  order  setting  aside  sheriffs  deed.  H.  P.  Bottom  t. 
Harry  Bonta,  Ex'r,  et  al «18 

Injured  person  may  recover  by  suit  or  motion  against  constable  and 
sureties  for  failure  to  return  execution  within  prescribed  time.  Wesley 
Norris  v.  W.  C.  Dorsey,  et  al 518 

Instruction  directing  jury  to  add  interest  to  sums  sheriff  failed  to 
return  on  execution  is  erroneous.  J.  G.  Scott  v.  Commonwealth,  et  al.  .207 

Officer  may  not  prove  failure  to  return  execution  the  result  of  accident 
or  oversight  unless  this  has  been  pleaded.  J.  G.  Scott  v.  Commonwealth, 
et    al ni 

Sheriff  and  sureties  liable  for  return  on  execution  unless  defendant 
had  no  property  in  county  subject  to  seizure  under  execution,  regardless 
of  officer's  diligence.    J.  G.  Scott  v.  Commonwealth,  et  al 207 

Sheriff's  failure  to  Inform  bidders  as  to  the  nature  of  defendant's  in- 
terest in  property  renders  him  and  his  sureties  liable  for  damages  sus- 
tained because  of  prior  liens.  Jackson,  Saving  and  McGoodwin  v.  W. 
H.   Perkins 843 

Sheriff's  sureties  not  liable  for  money  which  he  was  not  authorised 
to  collect  To  render  them  liable  he  must  have  collected  money  officiftllj 
by  executions  issued  and  delivered  to  him.  S.  R.  Graven  v.  J.  G.  Scott, 
et  al 368 
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SHERIFFS  AND  CONSTABLES— Continued. 

Where  sheriff  fails  to  return  execution  In  thirty  days,  he  and  his 
sureties  are  liable  for  amount  plus  thirty  per  cent,  unless  execution  de- 
fendant had  no  property  that  might  be  subject  to  execution.  J.  O.  Scott 
^.    Commonwealth,   et  al 207 

Where  sheriff  induces  plaintiff's  attorney  to  buy  property  by  falsely 
representing  it  free  of  liens,  he  and  his  sureties  are  liable.  Jackson, 
Saving  and  McOoodwin  v.  W.  H.  Perkins 843 

SPECIFIC  PERFORMANCE. 

Court  of  equity  will  decree  specific  performance  of  contract  for  sale 
in  absence  of  error  or  fraud.    G.  W.  Burton  v.  A.  L.  Shotwell 676 

Failure  to  locate  land  in  certain  state  or  county  renders  description  too 
uncertain  to  be  enforcible  in  action  for  specific  performance.  G.  M.  D. 
Stoner,  et  al.,  y.  R.  Taliaferro,  et  al 90 

One  cannot  have  specific  performance  decreed  when  he  is  unable  to 
convey  title  as  agreed  upon  in  bond.  Geo.  H.  Vessels,  et  al.,  v.  A.  Druz's 
Adm'r,  et  al 755 

When  decree  of  performance  appears  inequitable  and  oppressive  courts 
will  withhold  it    E.  T.  Polk  v.  R.  K.  White 185 

STATUTE  OF  FRAUDS. 

Contract  for  sale  of  land  not  in  writing  is  within  statute  of  frauds.  W. 
H.  Hays,  et  al.,  v.  B.  Grinstead ..773 

Contract  to  be  performed  upon  happening  of  future  or  contingent  event 
within  year  is  not  within  statute  of  frauds.  David  F.  Curlin  v.  P.  B. 
McCrocklin    314 

Oral  contract  not  to  be  carried  into  full  effect  within  a  year  is  within 
statute  of  frauds  and  unenforcible.  William  M.  Lloyd  v.  Patrick  Dum- 
phrey    35 

Oral  contract  not  to  be  performed  within  year  cannot  be  enforced. 
Riley  McKay  v.  Joseph  Blackwell  and  Wife 18 

Parol  contract  may  constitute  defense  to  suit  brought  upon  an  executory 
contract  in  writing.  E.  T.  Polk  v.  R.  K.  White 185 

Promise  of  creditor  not  to  coerce  payment  if  third  party  pays  debt  is 
within  statute  of  frauds  and  not  binding.  George  W.  Jackson  v.  Isaiah 
Offutt 916 

STATUTE  OF  LIMITATIONS. 

A  landlord  may  recover  land  claimed  by  tenant  holding  adversely 
by  showing  that  tenant  entered  as  such.  Richard  P.  Gresham  v.  James 
Broughton   14 

Equity  should  refuse  relief  where  party  seeks  there  to  recover  demand 
barred  at  law,  and  there  is  reasonably  clear  proof  that  he  is  not  entitled 
to  demand.    P.  S.  .Hamlin  v.  Alice  Thompson,  et  al 530 
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STATUTE  OP  LIMITATIONS— Continued. 

Statute  of  limitations  bars  suit  to  set  aside  deed  for  fraud  more  tlum 
ten  years  after  execution  and  delivery.  Allen  Morton  A  Co.,  et  aL»  ^• 
Oliver  Cromwell,  et  al 3S3 

Statute  of  limitations  constitutes  good  defense  to  action  for  mortgage 
foreclosure  thirty-three  years  after  right,  accrued.  Silas  Woodson,  et  aL,  r. 
John  W.  Tuggle,  et  al 47 

Statute  of  limitations  does  not  begin  to  run  until  right  of  action  accrues. 
David  P.  Curlin  v.  P.  B.  McCrocklin J14 

Statute  of  limitations  does  not  run  in  favor  of  tenant  unless  he  refusei 
to  acknowledge  landlord  as  owner  and  landlord  knows  such  claim.  Rieb- 
ard  P.  Gresham  v.  James  Broughton 14 

Successor  to  trustee  who  converted  estate  to  his  own  use  may  sue  on 
his  bond.  Statute  of  limitations  no  bar  to  right  of  recovery.  R.  C  Harris 
V.   Mary  A.  Doyle's  Trustee 127 

Sureties  on  bond  given  in  Judicial  proceeding  are  discharged  from  lia- 
bility unless  suit  be  brought  within  seven  years  after  right  of  action 
accrues.    J.  S.  Murphy,  et  al.,  v.  John  S.  Isaacs,  et  al 79^ 

What  a  plea  of  statute  of  limitations  must  contain.  M.  T.  Mitchell's 
Adm'r  v.  John  Dunevant ^2 

What  constitutes  good  evidence  of  the  non-ezistenoe  of  claim.  W.  F. 
White  V.  Sarah  W.  Bolton,  et  al 453 

Where  mistake  is  made  in  deed,  statute  of  limitations  does  not  nui 
until  discovery,  provided  suit  is  brought  within  ten  years  after  mistake 
was  made,  but  after  ten  years  time  of  discovery  of  mistake  was  imma- 
terial.   David  K.  Qorham,  et  aL,  v.  Elizabeth  Powell,  et  al 317 

STATUTES. 

Act  March  16,  1869,  S  18  is  not  in  conflict  with  Const,  Art.  2,  f  17. 
Commonwealth  v.  City  of  Frankfort,  et  al 82S 

Legislature  may  provide  for  raising  means  by  taxation,  lottery,  or  other- 
wise, for  education  of  children  of  Frankfort  under  act  with  certain  title 
Commonwealth  v.  City  of  Frankfort,  et  al S29 

Repeal  of  statute  destroys  rights  and  proceedings  thereunder  not  so 
far  perfected  as  to  stand  and  be  enforced  without  aid  of  acL  Booae 
County  Court  v.  H.  P.  Snyder,  et  al 918 

Statute  authorizing  special  tax  confers  no  powers  which  can  be  exercised 
in  any  other  mode  or  at  any  other  time  than  that  fixed  by  statute.  Boooe 
County  Court  v.  H.  F.  Snyder,  et  al 918 

SUBROGATION. 

Administratrix,  also  dowress,  advancing  money  to  pay  debt  secured  by 
mortgage  is  entitled  to  be  subrogated  to  rights  of  creditors  receiving  scch 
payment.  Windisch  Muhlhauser  &  Bro,  v.  U.  V.  Koch's  Adm'x.  et  al...i3l 

Where  surety  releases  mortgage  executed  by  disinterested  third  pereos 
for  indemnifying  him,  mortgaged  property  cannot  be  held  for  debt,  sixice 
personal  undertaking  does  not  extend  to  creditor.  Mary  E.  Mackllfi  ^• 
Northern   Bank 508 
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SUBSCRIPTION. 

Establishment  of  church  is  sufficient  consideration  to  sustain  promise 
contained  in  church  subscription.  Jacob  Ellinger's  Adm'r  v.  B.  B.  Brown, 
et   al 514 

SUNDAY. 

Note  signed  on  Sunday  in  absence  and  without  knowledge  of  obligees 
or  their  agent  was  not  thereby  rendered  void.  W.  T.  Noel  v.  W.  W.  Asher, 
et  al 422 

TAXATION. 

See  Schools  and  School  Districts;  Statutes. 

Court  may  legally  adjudge  that  purchaser  at  illegal  tax  sale  acquires 
lien  on  realty  for  amount  of  purchase.  W.  B.  Floyd  y.  J.  P.  Wigall, 
et   al 713 

Fact  that  statutes  have  been  followed  in  tax  sale  must  appear  upon  face 
of  proceedings,  or  no  title  will  pass.  W.  B.  Floyd  y.  J.  P.  Wigall,  et  al.  .713 

Mode  prescribed  by  LouisYille  charter  for  collection  of  taxes  excludes 
all  other  modes.    Nelson  Neal  v.  City  of  Louisyille 128 

Officers  paying  taxes  on  debtor's  estate  should  be  subrogated  to  rights 
of  state  or  county.    D.  W.  Phillips  v.  Martin  Bannister,  et  al 588 

Recovery  in  suit  on  sheriffs  bonds  for  two  different  years.  J.  E.  Cum- 
mins Y.  Ballard  County  Court 692 

Sheriff  has  no  right  to  proceed  against  land  for  taxes  until  personalty  is 
exhausted.    D.  W.  Phillips  y.  Martin  Bannister,  et  al 588 

SherifTs  bond  may  be  sued  on  in  name  of  commonwealth  for  use  of 
person  interested.    James  Coy,  et  al.,  y.  James  Muir 687 

To  recover  from  taxpayer  for  taxes  advanced,  sheriff  must  begin  action 
within  five  years  from  expiration  of  term.  John  R.  Beckley  v.  John  F. 
Davis 158 

Where  tax  book  substantially  complies  with  statute,  equity  will  not 
enjoin  collection  of  tax  upon  mere  ground  of  irregularity  in  assessment. 
Abram  Rennick  v.  W.  W.  Curry 694 

TENANCY  IN  COMMON. 

Partition  between  tenants  in  common  is  not  retroactive  so  as  to  give 
right  of  action  to  one  against  another.  Jemima  Hemdon,  et  al.,  v.  Ken- 
tucky Christian  Educational  Society  of  Frankfort 63 

TORTS. 
See  Trial. 

TRESPASS. 

In  trespass  action  where  question  of  title  is  involved  between  plaintiff 
and  defendant,  verdict  and  Judgment  conclusive  as  to  title.  Martin  M. 
BuBh  V.  Benjamin  D.  Strange 896 
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TRESPASS— Continued. 

Petition  failing  to  sofllciently  describe  land  is  fatally  defectiTe  and 
Judgment  with  such  description  is  erroneous.  R.  R.  Hackney,  et  aL»  t. 
W.  R.  Dillam,  et  al t% 

Where  neither  party  can  show  derivation  of  title  from,  patentee,  rigtit 
to  maintain  suit  for  trespass  depends  upon  who  first  took  actual  poeseesioa 
of  land.    Bamett  Porter  v.  Ifary  Sloas,  et  al 731 

TRIAU 
See  Evidence;  New  Trial. 

Assumption  on  motion  for  peremptory  instruction.  John  B.  Bowman  v. 
WiUiam  Van  Pelt S84 

Chancellor's  submission  of  questions  of  fact  to  Jury.  Eklward  C.  Pflngst. 
et  al.,  V.  Thomas  EL  Wilson,  Ex'r;  Same  v.  James  Gault  ft  Son 4SS 

Court  of  Appeals  will  not  disturb  verdict  twice  rendered  unless  in 
flagrant  violation  of  law  and  evidence.  James  W.  English's  Adm'r  t. 
John    Cropper S3^ 

Defendant  who  has  filed  answer  cannot  object  that  action  had  been  ir- 
regularly docketed.    Gideon  D.  Chambers  v.  James  W.  Seale 53i 

Rule  requiring  all  law  to  be  given  to  Jury  in  instructions  applies 
only  in  criminal  cases.    John  Eckert  v.  W.  W.  Wolf 309 

Verdict  on  issue  of  fact  rendered  under  proper  instructions  not  disturbed 
by  Court  of  Appeals,  regardless  of  weight  of  testimony  being  with  losing 
side.    W.  H.  Booth  v.  Smith,  Mitchell  &  Co 4S-3 

What  is  necessary  to  authorise  an  instruction.  BC  Baxter,  et  aU  t. 
P.    N.    Tye,   et   al 7« 

Where  cause  of  action  pleaded  in  petition  is  not  proved,  the  court 
should  Instruct  Jury  to  find  for  defendant.  Lewis  Jackson  v.  Sandford 
Jefferson's  Adm'r '. 45 

TRUSTS. 

See  Fraudulent  Conveyances;  Mortgages. 

Court  has  no  authority  where  creditor  of  trust  estate  Is  not  party  to 
claim  asserted  against  him  by  one  of  creditors.  George  Lee,  et  aL,  t. 
W.  B.  Russell,  et  al 244 

Duty  of  one  appointed  both  as  executor  and  trustee.  Frank  Carter  t. 
Paul  L.  Booker's  Bx'r 50J 

Failure  of  trustee  named  to  accept  trust  does  not  deprive  wife  of  bene- 
ficial interest  In  land.  B.  B.  Bradshaw  v.  D.  W.  Christian  and  WVte; 
William  F.  Saylor  v.  Same 341 

On  resignation  of  trustee  appointed  by  will,  court  may  appoint  successor. 
R.  C.  Harris  v.  Mary  A.  Doyle's  Trustee 327 

Owner  of  annual  Income  of  $2,400  from  trust  estate  may  purchase  goods 
amounting  to  $766  without  being  extravagant  and  trustee  is  Justified  in 
paying  same.    Samuel  B.  Young,  et  al.,  v.  S.  Kaufman  &  Co 775 
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TRUSTS— Continued. 

Sale  of  property  by  debtor  to  pay  debts  creates  no  trust  in  favor  of 
other  creditors.     J.  V.  Ryan  v.  John  G.  Stanton 487 

Title  of  Innocent  purchaser  not  Invalidated  because  trustee  from  whom 
be  purchased  did  not  account  for  all  of  purchase  price.  Samuel  H.  Jesse 
V.  J.  R.  Gregory 507 

Trustee  accepting  trust  not  permitted  to  assert  personal  Interest  adverse 
to  that  of  trust  beneficiaries.  Thomas  H.  Shelby's  Ex'rs  v.  Mary  P. 
Shelby,    et   al 416 

Trustees  may  petition  chancellor  to  define  powers.  Joshua  F.  Bell  v. 
Thomas  H.  Bell 801 

Trustee  who  receives  realty  conveyance  by  ordinary  deed,  upon  trust 
for  third  person,  does  not  vacate  office  by  removal  from  state.'  E.  P. 
King  V.  Thomas  Welch's  Adm'r 482 

When  land  may  not  be  adjudged  to  wife  on  ground  of  trust.  John 
Brownfield,  et  al.,  v.  Lewis  Cookby,  et  al 658 

Where  instrument  creating  express  trust  is  delivered  to  third  person 
as  trustee,  who  collects  some  of  notes,  this  amounts  to  acceptance  of 
trust.    Thomas  H.  Shelby's  Ex'rs  v.  Mary  P.  Shelby,  et  al 416 

Where  trustee  is  entitled  to  force  conveyance  of  property  from  husband 
to  trustee  for  benefit  of  wife,  he  conveys  to  himself  as  trustee  on  becoming 
such.    Duncan,  Trustee,  v.  George  E.  Moody 267 

TURNPIKES  AND  TOLL  ROADS. 

Bridge  on  turnpike  running  through  town  repaired  by  company  owning 
road.    Trustees  of  Elizabethtown  v.  Hardin  County 332 

When  turnpike  company's  bridge  has  become  county  property,  county 
must  repair  same,  although  within  town.  Trustees  of  Elizabethtown  v. 
Hardin  County 332 

USURY. 
See  Bills  and  Notes;  Building  and  Loan  Associations;  Deeds. 

VENDOR  AND  PURCHASER. 
See  Dower. 

Acceptance  of  note  for  unpaid  purchase  money  does  not  waive  lien 
when  deed  states  amount  of  purchase  money  remaining  unpaid.  H.  H. 
BufPenmeyer  v.  James  Bowers 145 

Assigned  purchase-money  notes  subject  to  any  defense  or  set-oft  maker 
might  have  made  against  assignor.   H.  Smith  v.  Athel  Smith 625 

Duty  of  vendor  in  suit  to  enforce  lien  for  unpaid  purchase  money.  John 
Hollingsworth,  et  al.,  v.  James  J.  Kennedy 600 

If  llenholder  does  not  disclose  existence  of  Hen  to  avowed  prospective 
purchaser,  he  is  estopped  thereafter  from  asserting  lien.  He  need  not 
disclose  existence  of  lien  where  inquirer  does  not  disclose  Intention  to 
purchase.  Benson  Ormsby,  et  al.,  v.  M.  L.  Civil;  Vorinda  McGeehee,  et  al., 
V.  Same   460 
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VENDOR  AND  PURCHASER--Continaed. 

Import  of  assignment  of  bond  for  deed.  John  T.  Ratdilfe  t.  George 
Nethersuttfl,  Adm'r U 

Purchaser  entitled  to  rescission  of  contract  where  vendor  has  no  titig 
and  procures  none  by  required  time.  Michael  Tiemey  t.  WilHui  J. 
Dean   m 

Purchaser  with  notice  of  attachment  lien,  holding  money  due  gnmor, 
may  use  money  to  satisfy  such  lien.  M.  D.  Cookendolpher,  et  aL,  ▼.  Fenr 
D.  Rush ;  04 

Realty  sold  to  purchasers  not  notified  of  fraud  not  subject  to  reador's 
debta    John  W.  Campbell  y.  Hiram  R.  Hays,  et  al 4S 

Rights  of  maker,  obligee  and  purchaser  of  notes.  Michael  Tiemej  t. 
William  J.  Dean gS3 

Rights  of  parties  where  purchase  money  lien  is  retained  in  realty  con- 
veyance and  purchaser  has  conveyed  part  of  such  realty.  liutber  M. 
Stevens  v.  Allen  Johnson .914 

Taking  security  for  purchase  money  only  creates  presumption  of  intor 
tion  to  waive  statutory  lien  on  land.  H.  N.  Cameal's  Adm'r  v.  Mtry 
Martin,  et  al 493 

To  come  back  on  vendor,  purchaser  must  test  title  if  disputed  and  te 
unsuccessful.  If  he  recovers,  it  must  be  on  breaches  in  deed.  Josfau 
Woodhead  v.  Charles  F.  Broscke lU 

Vendee  has  no  right  to  rescission  until  he  puts  title  in  issue  by  safll- 
cient  averments.  J.  C.  and  M.  C.  Nesblt  v.  B.  B.  Bennett 7S0 

Vendee  not  bound  to  accept  deed  unless  conveyance,  at  time  of  ac- 
ceptance, passes  perfect  title.  John  W.  Woodward  v.  William  S.  Wood- 
ward     716 

Vendor  has  no  lien  on  realty  conveyed  when  amount  of  unpaid  par> 
chase  money  is  not  stated  in  deed.  James  E.  Ford  v.  James  W.  WomaU, 
et  al 5S 

Vendor  seeking  to  enforce  lien  must  aver  that  he  has  good  title.  Thomas 
Doyle,  et  al.,  v.  Samuel  Barners 742 

Waiver  of  right  to  hold  lien  for  balance  of  purchase  money.  H.  N.  Cai^ 
neal's  Adm'r  v.  Mary  Martin,  et  al 49S 

What  holder  of  guaranty  of  title  must  show  in  order  to  enforce  guaranty. 
R.  W.  Sebree  v.  Jeremiah  Garvey W6 

When  assignee  of  title  bond  can  compel  assignor  to  refund  considera- 
tion.   John  T.  RatclifTe  v.  George  Nethersutts,  Adm'r 11 

When  grantee  may  recover  from  grantor  in  suit  involving  title.  Lev^ 
Myers's  Adm'r  v.  John  Mordls S9d 

Where  deed  reserves  lien  for  balance  of  purchase  money,  taking  of 
personal  security  does  not  waive  Hen.  H.  N.  Cameal's  Adm'r  v.  Mary 
Martin,  et  al 4W 

Where  one  buys  all  land  from  party  to  suit  that  should  be  recovered 
In  suit  at  $6.25  an  acre,  he  must  pay  for  all  acreage  recovered  finally  in 
such  suit.  C.  C.  Shanks  v.  Abner  Davis's  Adm'r,  et  al 569 
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VENUE. 
See  Appeal. 

In  appeal  from  county  to  circuit  court,  questions  are  to  be  tried  by 
court,  and  therefore  change  of  venue  application  should  be  overruled. 
Mary  B.  Vanarsdale,  et  al.,  v.  Southwestern  Railroad  Co 423 

WEAPONS. 

If  commonwealth  accuses  one  of  carrying  a  particular  kind  of  deadly 
weapon,  particular  kind  must  be  proved  as  pleaded.  Commonwealth  v. 
Bud   Davis,   alias  Winchester 931 

WILLS. 

See  Attorney  and  Client;  Descent  and  Distribution;  Evidence;  Hus- 
band and  Wife. 

Advancements  not  charged  against  specific  and  unconditional  bequests. 
Isaac  Wingate  v.  W.  S.  Dahoney 688 

Executor's  power  to  invest  in  realty  under  provisions  of  will.  Thomas 
Bedford,  et  al.,  v.  John  Harper's  Adm'r 100 

Testator's  debts  paid  out  of  residuary  bequest  rather  than  specific 
legacies.    Alice  Calmes'  Ex's,  et  al.,  v.  Walter  Calmes,  et  al 696 

Where  beneficiary  under  will  does  not  apply  for  trustees  to  manage 
estate  purchased  under  will  by  executor,  erroneous  for  court  to  direct 
conveyance  of  realty  to  trustees.    C.  B.  Wells  v.  Alex  Offutt's  Ex'rs.  .335 

Capacity  to  Execute. 

Jury  deliberating  on  mental  incapacity  and  undue  influence  may  con- 
sider provisions  of  will  in  connection  with  other  evidence.  W.  H.  Stokes' 
Ex'r,  et  al.,  v.  Ellen  S.  Shippen,  et  al 858 

Where  testator's  soundness  of  mind  is  involved  in  trial,  court  may  not 
instruct  Jury  as  to  what  weight  it  should  give  certain  classes  of  evidence. 
William  Whaley  v.  Wesley  Whaley,  et  al .434 

Construction. 

Construction  of  clause  in  will.  W.  L.  Moody  v.  James  W.  Chiles, 
et  al 940 

Construction  of  clause  relative  to  bequest  in  will.  Matilda  Taylor's 
Adm'r  v.  Byers'  Ex'rs,  et  al 473 

Construction  of  provisions  of  will.  C.  A.  Daugherty  v.  John  A.  Lyle's 
Bx'x 730 

Construction  of  will.    Mary  Jones,  et  al.,  v.  B.  M.  Jones,  Adm'r,  et  al..658 

Construction  of  word  "desire"  in  will.  John  J.  Gelton  v.  Esther  Oel- 
ton    699 

Intention  of  testator  as  expressed  in  will.  Anna  Ratclifte,  et  al.,  v. 
H.  L.  Bell 665 

Property  willed  to  wife  for  life  with  power  to  sell  descends  to  heirs  of 
testator  at  her  death,  where  she  does  not  sell  it.  William  Stotts  v.  Sam- 
uel Cundiff,  et  al 291 


998  .  Index. 

[References  are  to  Pa^es.] 
WIIjLS— Continued. 

Ri£^ht8  of  parties  where  testator  wills  realty  to  granddanshter  which 
had  formerly  been  conveyed  to  her  father  but  not  entirely  paid  for. 
Cornelius  L.  Ryan's  Adm'r  y.  James  Logston,  et  al 754 

Testator's  intention  must  be  found  from  language  used  in  wilL  Isaac 
Wingate  v.  W.  S.  Dahoney Kl 

Where  will  provides  that  one-half  of  property  remaining  at  widow's 
death  shall  go  to  deceased  husband's  brothers  and  sisters,  law  gives 
them  share  after  payment  of  widow's  debts.  Mary  A.  Logan,  et  aL.  v. 
Thomas  Smith,  et  al 221 

Words  in  will  not  restricted  to  primary  meaning  when  to  do  so  vil 
conHict  with  devisor's  intention.  Cordelia  M.  Qllbert  v.  Bannister  Stody- 
ville's  Adm'r,  et  al 84f 

Rights  of  Legatees  and  Devisees, 

Legatee  cannot  hold  against  will  and  take  under  it.  Ben  Baxter,  Err, 
V.  W.  Anderson,  of  color 2£7 

Under  statute,  devisees  of  real  estate  must  contribute  to  pay  general 
legacies,  just  as  they  would  be  required  to  pay  debts  of  decedent  3lar- 
garet  Lusk,  et  al.,  v.  H.  C.  Jennings,  et  al.;  Same  v.  Sam  Lusk 247 

Contests. 

Admission  of  evidence  of  good  character  of  attesting  witness  to  wlIL 
William  Whaley  v.  Wesley  Whaley,  et  al 434 

Eiirect  of  unsigned  memorandum  in  testator's  handwriting.  James  H. 
Tucker,  et  al.,  v.  John  Amitt,  et  al.;  James  H.  Tucker's  Adm'r,  et  aL.  ▼. 
James  H.  Tucker,  et  al 4^ 

WITNESSES. 
See  Wills. 

Defendant  in  criminal  case  may  show  reputation  of  witness  for  tmtk 
and  veracity,  also  general  moral  character.  William  Riley,  et  aL,  v.  Com- 
monwealth     804 

Reversible  error  for  court,  on  its  own  motion,  to  interfere  with  defend- 
ant's cross-examination  of  prosecuting  witness.  Charles  Smith,  v.  Com- 
monwealth     ^•^ 

Where  executor  sues  principal  and  sureties  on  note  and  sureties  defend, 
statute  renders  such  principal  incompetent  as  witness  against  executor. 
George  L.  Miles's  Bx'r  v.  James  B.  Stone,  et  al 759 

Where  two  are  Jointly  indicted  for  same  offense,  each  may  testify  for 
other  unless  conspiracy  is  charged.    Robert  Shipp  v.  Commonwealth.  .443 

Witness  must  first  say  he  is  acquainted  with  party's  general  character 
before  he  may  testify  thereto.    D.  V.  Draper  r.  J.  Munti 871 
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WORK  AND  LABOR. 

Where  one  contracts  to  work  for  $100  per  month  and  gives  receipts 
upon  payment  of  said  sum»  evidence  of  receipts  constitutes,  in  ahsence  of 
other  evidence,  estoppel  to  demand  more  than  said  amount  Adams 
Bzpress  Company  v.  William  A.  Milton 733 
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